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PREFACE  TO  THE  FOtJRT$  EDITION 

THE, purpose  ,of,  this  iwpp-k  ,is,  to  fiirnis^i  ,th^,  busy  lawyer 
:proiiipt  answers  toiheimauy  perplexing  q:^es;1iious  arising 
in  civil,  jury  trials  on  wliieli  ai^lJiQrities  are, needed  without 
delay,  but  may  not.  be  easily  ;found.  While, it  is  pbyjously  im,- 
possible  to  present,  within  the  limits  of  a  single  voliipie  like  tiiis,. 
an  exhaustive  list  of  authorities  on  the  practice  law  of  all  the 
many  jurisdictions  of  this  country,  since  to  do  this  for  even  a 
single  jurisdiction  might,  in  some  instances,  require  more  space 
than  this,  the  great  practical  value  of  this  less  pretentious  handy 
book  for  daily  use  by  busy  lawyers  is  sufficiently  demonstrated 
by  the  remarkable  favor  with  which  preceding  editions  of  this 
work  have  been  received.  That  value  is  now  much  increased  in 
this  fourth'  edition  by  bringing  the  work  down  to  date  and 
including  new  developments  in  the  law. 

A  glance  at  the  table  of  contents  will  convince  one  that  a 
great  mass  of  useful  information  has  been  brought  together; 
while  a  further  glance  at  the  contents  of  such  chapters  as  XVI. 
and  XX.  will  strengthen  the  conviction  and  make  it  very  clear 
that  the  book  does  not  deal  wholly  with  general  rules,  but,  in  a 
multitude  of  instances,  gives  specific  answers  by  the  courts  to 
the  particular  questions  involved. 

Many  notes  in  the  Lawyers  Eeports  Annotated  and  other 
works  were  cited  in  previous  editions,  but  since  the  last  of  the 
previous  editions,  the  notes  in  that  series  of  reports  and  also 
those  in  the  American  Law  Eeports  have  covered  an  increasing- 
ly wide  range  of  practice  questions,  and  reference  to  these  is 
now  available.  The  lawyer,  therefore,  who  wishes  to  pursue 
any  of  these  questions  beyqnd  what  this  book  gives  him,  can 
find  in  such  annota,tion  the  authorities  from  all  jurisdictions, 
with  exhaustive  discussion  thereon. 

No  lawyer  will  need  to  be  told  that  his  local  statutes  must 
always  be  his  ultimate  authority  on  practice  questions,  and  that 
it  would  be  manifestly  impossible  to  incorporate  all  state  and 
Federal  enactments  on  such  questions  within  the  limits  of  a 
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handy  reference  volume  like  this;  but  great  pains  have  been 
taken  to  insure  l^e.correictiiess  of  all  the  statutory  refer ences^ 
ebhtained  herein.  '  "  -  -        :    ^  :    . 

It  is  believed  that  no  further  word  is  necessary  in  introduc- 
ing to  the  profession  a  book  with  which  most  of  its  members  are 
already  familiar.  This  fourth  edition  of  thfe  work  is  published 
in  the  confidence  that  an  examination  thereof  will  be  convincing 
that,  in  the  revision,  an  already  valuable  work  has  been  made 
more  valuable. 
June,  1922. 


PREFACE  TO  THE  FIRST  EDITION 

WHILE  the  merits  of  every  case  may  be  a  fair  field  for  tlie  contest 
of  opposing  opinion,  the  main  rules  of  practice  according  to 
which  that  contest  is  to  be  carried  on  ought  to  be  well  under- 
stood and  applied  with  as  little  difference  of  opinion  as  may  be.  The  chief 
burden  under  which  the  business  of  the  profession  and  the  labors  of  the 
bench  now  suffer  is  the  great  number  of  mistrials,  and  consequent  new 
trials,  which  result  from  the  Imperfect  manner  in  which  these  rules  are 
understood  and  applied. 

In  these  pages,  which  are  the  outgrowth  of  briefs  I  have  had  occasion 
to  prepare  in  practice,  I  have  endeavored  to  state  fairly  the  rules  of 
forensic  contest,  on  joints  that  are  frequently  so  disputed  as  to  make  it 
desirable  to  be  prepared  to  cite  authority  at  the  trial. 

I  mention,  however,  only  a  small  proportion  o5  the  authorities  examined, 
believing  that  for  the  purpose  of  a  brief  »  few  well  chosen  are  more  useful 
than  a  mass.  On  questions  of  chief  importance  I  have,  however,  given  one 
or  more  recent  authorities  from  each  of  a  number  of  states. 

Space  has  not  allowed  a  full  statement  of  the  statutes  and  rules  of  court 
of  other  jurisdictions  than  New  York;  but  I  trust  that  I  have  indicated 
the  existence  of  such  statutes  in  such  a  way  that  the  intelligent  practitioner 
in  any  jurisdiction  cannot  be  misled. 

In  making  up  a  list  of  Useful  Authorities  on  Evidence  (Division  XV.), 
I  have  not  confined  myself  to  stating  what  I  deem  to  be  settled  law,  deem- 
ing it  there  more  useful  to  index  concisely  the  best  authorities,  including 
some  debatable  points,  rather  than  to  take  space  to  state  each  rule  at 
length. 

In  these  days  more  good  verdicts  are  set  aside,  or  hopes  of  verdict  frus- 
trated, by  errors  in  regard  to  whether  the  case  should  go  to  the  jury  or 
not,  than  from  any  other  cause.  On  the  subject  of  Taking  the  Case  from 
the  Jury  (Division  XIX.),  I  have  stated  the  rules  which,  if  I  rightly 
understand  the  existing  law  as  to  New  Trials  and  Appeal,  ought  to  govern 
our  trial  courts  in  disposing  of  motions  for  a  nonsuit,  or  to  direct  a  ver- 
■  diet,  and  demurrers  to  evidence.  I  am  not  aware  that  these  rules  are  any- 
where else  shortly  and  systematically  stated,  nor  have  I  found  it  practi- 
cable to  state  them  concisely  and  correctly  by  following  the  language  of 
the  reports.  But  they  may  be  seen  constantly  applied  in  practice  by  the 
ablest  judges,  and  their  application  is  now  habitually  sustained  and  en- 
forced with  remarkable  consistency  by  the  leading  appellate  courts.  They 
are  both  reasonable  and  useful;  and,  indeed,  all  that  is  modern  in  them 
is  the  necessary  result  of  modern  changes  in  the  law  of  evidence  and  re- 
view; and  in  those  states  where,  as  shown  by  notes  appended  to  the  rules, 
they  are  not  yet  fully  adopted,  a  general  progress  toward  their  a,doptio(i 
is  clearly  traceable  in  the  current  of  decision. 

If  this  little  volume  serves  to  facilitate  the  prompt  and  correct  disposal 
of  business  at  the  circuit,  its  principal  object  will  be  accomplished. 

AUSTIN  ABBOTT. 

71  Broadway,  New  York, 
Mg.  IS,  1886. 
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BRIEF 

Jury  Trial  in  Civil  Actions 


I— CONTROL  AISTD  EEGULATIOJST  OF  TEIAL;  PRES- 
ERVATION OF  ORDER. 

1.  General  discretion  of  trial  court. 

2.  Publicity  and  place  of  trial. 

3.  Expedition  of  trial. 

4.  Presence  of  judge. 

5.  Pfeserice  of  other  Officers  of  court. 

6.  Presence  of  counsel  or  parties. 

7.  Presence  or  exclusion  of  third  persons. 

1.  General  discretion  of  tristl  court. 

To  administer  and  further  justice  in  the  conduct  of  .trials 
generally,  much  must  beJeft  to  the  discretion  of  the, trial  judge.^ 
It  is  the  duty  of  the  judge  so  to  exercise  his  discretion  as  that 
violation  of  law  or  grave  abuses  of  justice  shall  hot  be  accom- 
plished under  the  forms  of  \a.w.^  Misconduct 'should'  be  re- 
proved, but  not  in  a  vs'ay  to  prevent  a  fair  presentation  and  trial 
of  the  case.' 

^Dictum  in  Wilson  v.  Johnson,  51  Fla.  370,  41  So.  395,  citing  Abbott, 
Trial  Brief,  Civil  Jury  Trials,  2d.ed.  123;  Chesapeake, &  0.,p.  C.p. 
V.  Rowsey,  108  Va.  632,  62  S.  E.  363;'26  E.'C.ll..  1025.        '    '"\  '     "' 

'Misconduct  of  court,  see  post,  chap,  xviii.  Dictum  that  causes  ouglit  to 
be  heard  on  their  merits  where  some  rule  of  procedure  or'  practice 
is  not  violated.  Pacific  Window  Glass  Co.  v.  Smith,  8  Cal.  App.  762, 
97  Pac.  898;  Goldsnrlith  v.  Solomons,  33  S.  C.  L.  '(2  Sti-bbh.)  296.  He 
should  not  when  the  case  is  in  liffiine  and  the  pleadings  not  in  a  stage 
Abbott,  Civ.  Jur.  T.— 1. 
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when  their  sufficiency  can  be  conclusively  determined,  or  when  the 
sufficiency  of  them  has  passed  unchallenged,  direct  a  verdict  which 
cannot  be  sustained  on  the  record.  Kelly  v.  Strouse,  116  Ga.  872,  43 
S.  E.  280. 

3  Should  reprove  wanton  attack  on  witness.  Heflfernan  v.  O'Neill,  1  Neb. 
(Unof.)  363,  96  N.  W.  244.  As  where  counsel  repeatedly  and  imper- 
tinently asked  witness  if  he  had, not  formerly  testified  untruly.  Scott 
V.  Dow,  162  Mich.  636,  127  N.  'W.  712.  Improper  vi-here  counsel  re- 
ferred to  "cock  and  bull"  story  of  plaintiff  and  that  she  had  her  little 
girl  tell  same  story  as  hers,  there  being  no  evidence  of  such  an  effort 
to  have  daughier  tell  same  story.  ,;  Plamfceek  v.  Chicago  R.  Cp.  294 
111.  302,  128  "N.  E.  513.  11:'':  ,         .^        ■-  • 

If  immoderate  it  might  become  in  Itself  such  judicial  misconduct  as  to 
vitiate  the  trial.  See  post,  chap,  xviii.,  Improper  Conduct  of  Judge. 
Remark  evoked  by  an  impertinent  suggestion  to  court  held  not  error. 
Trimmier  v.  Thomson,  41  S.  C.  125,  19  S.  E.  291.  Disparaging 
■  truthfulness  of  witness,  and  immoderately  reprimanding  him  and 
counsel.  Wheeler  v.  Wallace,  53  Mich.;  355,  19  N.  W.  33.  See  gen- 
erally, 26 '  R.  C.  L.  1027.  To  "use  harsh  or  censorious  language  to 
[counsel],  in  relation  to  what  he  may  have  done  in  other  cases,"  Is 
improper,  but  under  circumstances  of  the  case  it  was  held ,  harmless. 
Friemark  v.  Rosenkrans,  81  Wis.  359,  51  N.  W..  557.  Error,  to  com- 
ment on  hesitancy  of  witness  answering  involved  questions  on  cross- 
examination.  Schmidt  v.  St.  Louj^,  R.  Co.  149  Mo.  269,  73  Am.  St. 
Rep.  380,  50  S.  W.  921.  To  reprove  counsel  in  an  insolent  way,  dis- 
paraging him  in  the  eyes  of.  the  jury  and  embarrassing  him  in  the 
presentation  of  the  ease,  is  error.  Bennett  v.  Harris,  68  Misc.  503, 
124  N.  Y.  Supp.  797.  Comment  within  reason  not  legal  error.  Cross 
V.  Syracuse,  200  N.  Y.  393,  94  N.  E.  184,  21  Ann.  Gas.  324;  State  v. 
Ross,  55  Or.  450,  42  L.R.A.(N.S.)  601,  104  Pac.  596,  106  Pac.  1022, 
writ  of  error  dismissed  without  discussibn  iDf  this  point,  in  227  U.  S. 
150,  57  L.  ed.  458,  33  Sup.  Ct.  Rep.  220,  Ann.  Gas.  1014C,  224.  Repri- 
mand of  attorney  guilty  of  misconduct  is  not  error.  Bruggeman  v. 
Illinois  C.  R.  Co.  147  Iowa,  187,  123  N.  W.  1007,  Ann.  Gas.  1912B, 
876;  Forest  Preserve  Dist.  v.  Barehard,  293  111.  556,  127  N.  E.  878; 
Minneapolis  v.  Canterbury,  122  Minn.  301,  48  L'.R.A.(N.S.)  842,  142 
N.  W.  812,  Ann.  Gas.  1914D,  804;  Lisonbee  v.  Monroe  Irrig.  Co.  18 
Utah,  343,  72  Am.  St.  Rep.  784,  54  Pac.  1009,  5  Am.  Neg.  Rep.  105. 

2.  Publicity  and  place  of  trial. 

The  tri^l  must  be  at  the  place,  provided  by  statute,  if  any. 
It  must,  be  public  and  in  court. ^ 

1  Carter  v.  State,  100  Miss.  342,  56  So.  454,  Ann.  Gas.  1914A,  369  and  note. 
Provisions  for  fixing  places  of  holding   court  construed  strictly.     7 
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E.i  C.  L.  993y  8  Ann.  Cas.  941,  ,no^e.  i -Publiicity  is  not  (lenjed  by 
requiring  the  offering  of  evidence  in  a  tone  npt  audible,  to  bystanders, 
'it  riot  appeariiig  that'aiy  occasion  for  a  bystanders'  bill  to  exceptions 
existed.  '  Northrdp  vj ''Dig^fe,  146'lll«Io.  'App'.  145,  1,23  S.  W. "954;'  No 
errol-  in i  going  to  judge's  room  to  exhibit  plaintiff's  leg  to  jury  in 
presence  of  counsel,  where  the  judge  treated  his  room 'as  part,  of  i  the 
court  room,  and  remained  on  the  bench,  though  the  door  was  momen- 
t3,rily  c,l,9se^;;  Ijift  ^th^  supreme  co.urt,,  while,  fecpgnizingthstrialicpurt's 
(ii^oretipnip  such  si^uatipns,(^llu,des,tp  this,£^s  an  undesirable;  priactice. 
, Sheldon  v.  Wright,  80  Yt.  298,  ,^7  ,Atl.  S07.,,,In  some  jurisdictions,  cer- 
tain cases,  suijh  as  matrijnqnial  potions,  ma.y, be  heardin  private.  Note: 
Ann  Cas.  1613E,  639.  ./To.  ^^'JU'^e  decorum,  the  public  ,njay  be.  barred,  / 
but  this  does  not^  aut^prize/  restrictions,  on  publication,, of  aocpunts  of 
tli'e  ,(^ial,.' ,  Ite  Shortridge,  99  ,Cal,  ,528,  ,21,,i>fjl4,  755,  37  Ani.,St.  Eep. 
78,  34  Pap.  ^27.  WJiere  tr,ade  .secret^  ,ar^  jn,vo,lved,  ,qert£|,iij  persops  may 
be  .excluded  from  the  t;ria^.  , Taylor  Iron  &  Steel  Co.,  v.  NicJioJ^,  73  N. 
j!  Eq.  684,  24  L,RA,(N.§.)  933,  133,  Am.  S^.  Ilpp.  753,  69  AtJ.  186. 

3.  Expiedition  of  trial. 

The  court  ought  to  interfere  after  full,  reaso.riahle  time  has 
been  given, ]to  present  evidence,  arguments,  and  requests,  and 
deny  the  right  to  prolong. the  trial  unduly  by  repetitions  and  un- 
necessary further  presentations  of  the  matter.^ 

lO'Neil  V.  Dry  Dock,  E.iB.  &■  B.  E.  Co.  129  N.  Y.  130,  26  Am.  St.  Eep. 
i512,.  29  Nil  E;   84;   Astruc  v.i'Star   Co.   182   Fed. ^705.     Within   the 

limits  of  discretion,  the  court  may  limit  the  number  of  witnesses  (see 

post,  chap,  vni.,  6),  or  requests   (see  post   chap,  xxiii.,  7)^.,   Tp  .^all  a 

case  "trivial,"  and  say  that'  so  much  tifne  "ought  not  to  have  been 

spent"  on  it;  %a^  error  where  there  waS  no  procrastiliation. '  Zube  v. 
■,-Weber,,  67  Mich.  52j  34  N.,W.  264.,  It  wasinot  lerror  to i  characterize 
,?p;(dujct  of  qojinsel, , as  I  "trifling."  ,  K,Bapp  .y,  Hauer,  38  ,|fan.  430,,  .16 

Pac,  702.     Limiting  nunil;|er  of  witnesses  is  not  a,n  arbjitrary  power. 

Higiesi  (I'egree  of  discretion  necessary.     West  Skokie  Drainage  Dist. 

V;  ■Dawson,"24-3  Hi.  175',  90  N.'E.'377,'  17  Ann.  Cas.  77fe;'  KTueller  v. 

Eebhan,  94  111.  142.   'Extent  to  which  witness unay  be  examined' within 

pound,  disfiretipn,  of ;  court.  Spring  yalley  y,  Gavin,  tl82' 1)11.,  232,  54  N. 
,E,,.lj335.^  Bi;t  ,it  ,>yas  hqld  tiif|,t  tije,  merp  ,  repe^iti,ofl[  of  mpl^ions, ,  jp,  a 

criminal  case,  supposedly  for  delay,  was  not  a  contempt.  ,  Johnson  v. 

State,  87  Ark.  45,  18  L.K.A.'(N.'S.y  61'9,  112  ^.' W.'l43',"l'5  Ann'.  Cas.  531. 

Eemarks  to  jury  calculated  to  hasten  verdict  improper.     Farnham  v. 

rarnham,"73  111.  497. 

4.  Presence  of  jud,ge.. 

It  is  essential  to  the  trial  of  a  case  that  the  judge,  he  present 
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at  all  stages  thereof.  He  may  sit  where  lie  pleases.  Tlife  test 
in  determining  -whether  the  absence  of  the  judge  from  the  court 
room  during  the  progr(?|SS  of  the  trial  calls  for  a  reversal  of  the 
judgment  is  whether,  by  his  absence,  he  loses  control  of  the 
proceedings.*  '  "       "■     '     . 

1  Usually,  the  absence  of  the  judge  must  appear  from  the  record  and  it 
must  be  shown  to  have  been  prejudicial.  Judge's  absence  held  not 
error  in  Skaggs  v.  State,  88  Ark.  62,  113  S.  W.  346,  16  Ann.  Cas.  662 ; 
Home  V.  Rogers,  110  Ga.  362,  49  L:E.A.  176,  35  S.  E.,  715,  because  he 
was  within  hearing.  Held  no  prejudice  resulted  in  Home  v.  Kogers, 
110  Ga.  362,  49  L.R.A.  176,  35  S.  E.  715.  The  supreme  court  of 
Illinois  has  condemned  frequently  the  habit'  of  a  trial  judge  of  absent- 
ing himself  from  the  trial  and  states  its  rule  as  follows:  "The  ab- 
sence of  a  judge  during  the  arguihent  or  other  active  proceedings  in 
a  trial  before  a  jiii'y  is  to  be  regarded  as  fatal  error  in  a  civil  case 
unless  it  shall  appear  to  the  reviewing  court  that  the  cause  of  the  com- 
plaining party  was  not  prejudiced  by  what  occurred  in  the  court 
during  the  judge's  absence."  Loftus,  y.  Chicago  R.  Co.  293  111.  475, 
127  ^f.  E.  654;  Wells  v.  O'Hare,  209  111.  627,  70  K  E.  1056;  Meredeth 
V.  People,  84  111.  479,  2  Am.  Crim.  Rep.  448;  Burden  v.  People,  192  ill. 
493,  55  L.R.A.  240,  61  N.  E.  317,  14  Am.  Crim.  Rep.  669.  See  chap, 
xvii.,  post.  But  in  a, felony  case  where  the;  judge  left  a  member  of  the 
bar  presiding  for  about  20  minutes  and  went  from  250  ta  300  yards 
from  the  court  room  the  trial  was  held  void.  BUerbee  v.  State,  75 
Miss.  522,  41  L.R.A.  569,  22  So.  950,  with  annotation  therein  in  L.R.A. 

5.  Presence  of  other  officers  of  court. 

To  perform  the  functions  of  a,  court,  the  presence  of  the 
officers  constituting  the  court  is  necessary.  It  is  not'  essen- 
tial that  they  at' all  times  be  present  during  the  trial,  except 
the  judge,  but  their  attendance  should  always  be  indicated  in 
any  record  to  go  before  a  court  of  review.  Tn  courts  of  record, 
there  are  a, recording  officer,  variously  known  as  a  clerk,  pro- 
thonotary,  register,'  etc.,  and  a  peace  officer,  such  as  a  sheriff, 
deputy  sheriff,  bailiff,  constable,  etc.  In  some  courts,  there  are 
also  official  reporters!  or  stenographers.*  ' 

1  Other  officers  are  referees,  receivers,  masters,,  commissioners.  See  7 
R.  0.  L.  985 ;  Re  Terrill,  52  Kan.  29,  39  Am.  St.  Rep.  327,  34  Pac.  457 ; 
Sartin  v.  Snell,  87  Kan.  485,  125  Pac.  47,  Ann.  Cas.  1913E,  384;  State 
ex  rel.  Hovey  v.  Noble,  118  Ind.  350,  4  L.R.A.  101,  10  Am.  St.  Sep' 
143,;  21  N.  E.  244. 
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6.  Presence  of  counsel  or  parties. 

Attorneys,  or  counsellors,  representing '  litigants  are  also 
usually  considered  as  officers  of  thie  court.  It  is  not  essential 
that  they  or  the  parties  be  at  all  times  present  at  the  trial,  but 
the  right  cannot  be  denied  them.' 

1  Absence  of  party  or  counsel  as  ground  for  postponement,  see  post,  chap, 
in.,  Applications  to  Postpone.  Discretionary  to  proceed  in  defendant's 
absence.  Gaskell  v.  Cowaii,  14  Misc.  254,  35  N.  Y.  Supp.  711.  Not 
error  for  judge  to  question  witness,  in  absence,  of  counsel,  who  had 
opportunity  to  examine  witness  later.  Chicago  City  E.  Co.  v.  An- 
derson, 193  111.  9,  61  N.  E.  999.  Not  error  to  refuse  to  permit, party 
to  testify  in  absence  of  counsel,  who  was  late,  and  to  proceed  without 
'  waiting.  Brewer  v.  National  Union  Bldg.  Asso.  166  111.  221,  46  N.  E. 
752.  But,  as  against  one  of  several  codefendants,  submission  of  evi- 
dence taken  during  his  absence,  and  when  as  to  him  the  case  did  not 
stand  for  trial,  was  error.  New  York  &  T.  S.  S.  (Jo.  v.  Wright,  — 
Tex.  Civ.  App.  — ,  26  S.  W.  106. 

Cannot  exclude  witness  who  is  a  party,  during  tltne  of  examination  of 
another  witness  in  his  behalf.  Mcintosh  v.  Mcintosh,  79  Mich.  198; 
44  N.  W.  592.  A  guardian  of  a  party  may  not  be  excluded  as  an 
ordinary  witness  under  a  rule.  Cottrell  v.  Cottrell,  81  Ind.  87.  Sem- 
ble  that  it  is  error  to  conduct  a  physical  examination  by  the  jury 
out  Of  the  presence  of  the  objecting  party.  Garvik  v.  Burlington,  C. 
R.^&  N.  E.  Co.  124  Iowa,  691,  100  N.  W.  498. 

Absence  of  pladntiff. — It  is  not  necessary  to  dismiss  when  plaintiff  fails 
to  appear;  defendant  may  proceed  to  trial  and  judgment.  Comstock 
Castle  Stove  Co.  v.  Galland,  6  Kan.  App.  831,  49  Pac.  690.  Sut 
dismissal  is  the  only  proper  judgment  where  the  action  was  for  money 
and  there  was  no  counterclaim.  Diment  v.  Bloom,  67  Minn.  Ill,  69  N. 
W.  700.    Nonsuit  proper.     Vail  v.  Wright,  3  N.  J.  L.  681. 

It  is!  the  duty  of i  counsel  to  be  present  and  in  readiness  for 
the  trial,. and  it  is  only  by  courtesy  that  the  court  sometimes 
notifies  coiinsel  of  the  actual  taking  up  of  the  heariug.' 

1  Dictum, ,  that  it  is  optional  to  call  defendant  before  trial. ,  Home  Pro- 
tection'of  North  .Alabama  y.  Caldwell,  85  Ala.  607,  5  So,  338.  Not 
necessary  to  notify  defendant  that  case  would  be  tal^en  upon ,  plead- 
ings as  they  then  stood  ( demurrer ) .  Dayis  v.  Peck,  12 ,  Colo.  App. 
259,  55  Pac.  192;  Floiirnoy  v.  Munson  Bros.  Co.,51,ria.  198,,  41  So. 
398.  Counsel  may  be  required  to  impanel  a  jury,  in  abse^nce  of  hia 
client.  Cuiley  v.  Walkeen,  80  Mich.  443,  45  N.  W.  368.  Not  error  to 
go  on  to  trial  in  absence  of  counsel,  who  relied  on  the  fact  that 
several  other  cases  were  ahead  of  his  on  the  calendar.    Linderman  v. 
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Nolan,  16  Olda.  352,  83  Pae.  796JS'To  a  similar  ifeffeei'  see  Tjincoln  v. 
Staley,  3^  Neb.,  63,,  48  N.  W,  887;  Ky le ,  y. , Qhase,  14  Neb.  528,  16  N. 
W.  821.  The  miere  refusal  of ,  counsel  to ,  act  ,furth,eri , is  not  withiii  ^ 
statute  requiring  notice  to  substitute  before  proceeding  with  the  trial, 
"when  thte  attorney  dies,  is  removed  or  suspended,  or  ceases  to  act." 
Mclnnes  v.  Sutton,  35  Wash.  384,  -77  Pac.  736;  '  '  ' " 

Court  may,  in  exercise  of  sound  discretion,  advance  a  case  and  order  it  to 
'      trial.  '  Richardson  Ftieliiig'  Co,  V.  Seymour,  235  III  319,  85  N.  E.  496. 

Where,  however, 'the '  order  for  findings,  and  decree  c^ontained  a  direction 
to  notify  parties  counseT,  the  entry  '  of  decree,  without  such  notice 
would  be  error!"  Linville  v! ' Schplin'e,  30  Nevi  106,  93  Pac.  225.,  Error 
to  take  up  without  notice  a  cause  that  has.  be!en .  "passed"  fop  the 
terin^  according  to  usage.  '  Maloney  v.  Hunt,  29  Mo.  App.  379. 

The  case  must  be  at  issu^  on  al^l  pleaSi  Gunning  v.  Heron,  25  Fla.  849, 
6  So.  856.,  It  was,  error  to  go  ,|;o.tri,al  pn  an,  affidavit  of  .defeiise,  in 
absence  of ;  defendant  and  without  f orma.1  plea,  or  order  that  affidavit 
stand  as  a  plea.    Ensly  v.  Wright,  3  Pa.  St.  501, 

,,tt ,      ' '         ,■  ,  .  i 

The,  right  to  cqiifroiit  wj.tiiesses  (dq^s  not  exist  as  in  criminaj 

trials.^  '    {^. ,<:.■■.':       •,  '   ' 

1  There  is  no  [right  to  confront  , witnesses  as  in  criminal  trials,  nor  is  it 
.  ,,;a,!ienial   of,  i  due,  process   to  .refuse  a  .continuance   upon  the   adverse 
pa.rty's,  admission  of  what,  it  is  istated  an  absent,  witness  Would  tes- 
tify.    Geary  v.  Kansas  City,  0;  &  S.  R.  Co.  138  Mo.  251,  60  Am.  St. 
Rep.  555,  39  ,S,  W.  .775.      .     ,,, 

7,  Presence  or  exclusion  pf  third  persons. . 

Persons  other  than  witiiesses' under  the  rule,  or  those  likely 
to  be  disorderly  or  to  prevent  d' fair  trial,  or  those  excluded  on 
moral  considerations,  have  a  righi  to  be  present  in  court ^ 

l|A1|)sence  of ,  Tvitnes^ ;  as  ground !  for  posiponement,  see;  post,  chap,  ii., 
Application^., to  Postpone.  The  court  could,  npt  exclude,, the  wife  and 
cliildren  of  pl^intiif.  ,  Louisville  ,&  N.  R.  Co.  v.  Foard,  104  Ky.  456 
47  S.  W;'342'.'  So,  the  pVesence  of  a  child  with  plaintiff,  which  jury 
did  not  know  was  plaintiff's  and  which  was  not  refer.red  to  in  pres-, 
ence  of  jury,  was 'lio  cavise "  for . new  trial.'  Merrill  v.  Tinkler  160 
Mich.  575,  125  N.  W!  717.  It  is  no  ob.ie'ctiori  that  another  judge  of 
■'  the  sathe  circuit  was  present  at  th^'{rial  and  consulted  with' coun- 
■""sel  for  one  of  the  parties^  the  jury  no)!  being  influenced  thereby.  Ex- 
change Nat.  Bank  y.  Da;rrow,  154  111.  107,  39  N.  E.  974.  It  cannot 
as  an  incident  to  the' ei;clusi6n  of  Spe'ciators,  prohibit  the  publication 
of  the  evidencfe,  althdugli  the' saiirie  may  be  indecent  anil  prurient.     Re 

■  'Shortridge,  99  Cai'.  526,' 21  L.R.A.  755, '37*  lin'.  St.'-Rdp.  78,  34  Pac!  227. 

■  See  als6  §  2,  supra.' '  '"'      "'■  '"    ''''""    "    ''''   "  '" ''-,' 
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1.  General  statement. 

2.  Necessity  for  application  and  order. 

3.  Discretion  of  court. 

4.  Time  for  application. 

5.  Notice  of  application. 

6.  Who  may  make  application. 

7.  For  matters  affecting  the  cause  of  action. 

a.  Another  suit  pending. 

(1)  In  general. 

(2)  Proceedings  on  appeal. 

b.  Settlement  pending. 

u.  Garnishment  proceedings.''  ''' 

8.  For  matters  of  process  or  bringinjg;  in  parties. 

a.  Service  too  recent  before  term. 

b.  Perfecting  or  serving  process;  amendment. 

c.  Serving  or  bringing  in  parties. 

9.  Public  excitement  or  prejudice. 

10.  For  purpose  of  obtaining  jury. 

11.  For  matters  pertaining  to  pleadings  or  issues. 

a.  Amendment  of  pleadings. 

(1)  In  general. 

(2)  By  statute. 

( 3 )  Effect  of  previous  notice. . 

(4)  Failure  to  'ask  for  postponements 

b.  Giving  defendant  time  to  rejoin. 

u.  Time  to  make  up  issues  on  appearance  of  new  party, 

12.  For  want  of  preparation. 

a.  By  the  party. 

b.  Unpreparedness  of  counsel. 

13.  For  surprise  at  trial. 

a.  Failure  of  evidence. 

b.  Misled  by  "witness.  umi     ',.       i- 

c.  Surprise  by  admission  of  evidence.    ' 

d.  Surprise  by  exclusion  of  evidence. 

e.  Waiver  of  surprise. 

14.  Mistake  of  counsel  or  party. 

15.  For  absence  of  party. 

a.  General  rule. 

b.  Providential  or  unavoidable  causes. 

c.  Illness  of  party. 

d.  Illness  in  party's  family. 
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e.  Physical  inability  of  party. 

f.  Death  oi  party. 

g.  Intoxication  of  party, 
h.  Insanity  of  party. 

16.  Absence  of  party's  agent  or  representative. 

17.  Absence  of  counsel. 

a.  In  general. 

b.  Absence  of  chief  counsel. 

c.  Illness  of  counsel  or  member  of  his  family. 

d.  Death  of  counsel  or  member  of  family. 

e.  Other  engagements  of  counsel. 

f.  Attendance  on  session  of  legislature. 

18.  Absence  of  witness. 

a.  In  general;  neglect  to  subpoena. 

b.  Opportunity  to  take  deposition. 

c.  Absence  of  foreign  witness. 

d.  Opportunity  to  procure  witness. 

19.  For  absence  of  documentary  evidence. 

20.  Seeking  discovery  and  production  of  papers. 

21.  Diligence  in  procuring  evidence. 

a.  Generally. 

b.  Under  statutes. 

22.  Materiality,  competency,  relevancy,  etc.,  of  evidence  sought. 

23.  Probability  of  securing  desired  evidence. 

24.  Affidavit  required  to  support  application. 

a.  Necessity  of. 

b.  Sufficiency  of. 
0.  Who  to  make. 

d.  Contents  of  affidavit. 

e.  Sufficiency  of  general  a,llegationa  as  to  materiality  of  evidence. 

25.  Opposing  the  motion. 

a.  Presuinptions, , 

b.  Counter  affidavits. 

c.  Admitting  desired  facts. 

26.  Imposing  conditions. 

a.  In  general. 

b.  Costs. 

c.  Stipulations  against  abatement. 

d.  Staying  another  suit. 

27.  Eemedy  for  refusal  of  application. 

a.  Exception  and  review  of  ruling. 

b.  Necessity  of  exception. 

c.  Preservation  of  exception. 

d.  Specification  of  error;   sufficiency. 

e.  Necessity  that  judgment  be  final. 

28.  Postponement  by  agreement  or  consent. 
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29.  Postponement  by  operation  of  law. 

a.  To  next  tejin.     _ 

b.  Extension  by  legal  holiday. 

30.'  Postponements  by  justices  of  the  peace. 
' '     a.  In  general.  '      ' 

b.  Failure  to  specify  time  and  place. 

c.  Hold,ing  cause, open. 

1,  General  statement. 

The  diversity  in  laxity  and  strictness  in  different  courts  in 
applying  these  rules  makes  it  important  to  notice  that  they 
ought  to  be  administered  in  view  of  the  consideration  that  the 
right  of  triil  by  jury  involves  on' the  one  hand  the/ right  to  a 
reasonably  prompt  trial,  and  on  the,  other  haa.d  the, right. to -rea- 
sonable opportunity  to  get  one's  evidence'  in  court  and  to  have 
his  witnesses  exaniined  there  under  oath.  Hence  has  arisen 
the  modern  rule  that,  at  least  after  a '  first  postponement,  an 
application  for  further  postponement  involves  t  a  question  of 
right  J,  and  although  the  grounds  are  necessarily  to  some  extent 
discretionary,  the' exercise  of  the  discretion  is  generally  review- 
able, at  least  by  the  full  bench  in' the  sam6  Court,  and  usually, 
vU  case, of  the  inferior  state  courts,  by  the  appellate  court.  ., 

2.  ITeeessity  for  application  and*  order. 

A  party  desiring  a  postponement  should  make  formal  appli- 
cation therefor;'  but  a  statement  by  the  court,  in  response  to 
a, request  for  leave  to  prepare  and  file  a  forraal  application,  that 
any  application  will  be  unavailing,  dispenses  with,  the  necessity 
of  a  wi-itteh  application.^ 

ICamp  V.  Morgan,  81  Ga.  740,  8  S.  E.  422;  Dueter  Wptch  Case  Mfg.  Co. 
v.Xapp,  35  111.  App.  372;  Lester  v.  Thompson,  91  Mich.  245,  51  N.  W. 
803;  Dillard  v.  Dillard,  2  Va.'Dec.  28,  21  S.  E.  669;  Taylor  v.  Cox, 
32  W,  Va.  158,  9  S.  E.  70. 

2  Nichols  V.  Headley  Grocer, Cq.  66  Mo.  App,  321. 

On  court's  Own  motion. — The  co'urt  may  of  it's  ovph  motion 
continue  a  cause  indeiinitely  Oil  failure  of  the  parties  to  appear 
on  the  day  set  for  trial.' 

IKiefer  v.  Clark  County,  4  Ohio  N.  P.  282,  7  Ohio  S.  &  C.  P.  Dec.  24. 
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3.  Discretion  of  court.  i 

As  a  general  rule  the  continuance  of  an  action  is  in  the  dis- 
cretion of  the  court.  ^  The  power  of  the  court,  however,  is.  not 
to  be  exercised  arbitrarily,  but  in  such  a  manner  that  justice 
shall  not  be  denied  to  any  litigant.*  And  where  it  plainly  ap- 
pears that  the  court  below,  in  refusing  a  continuance,  acted  up- 
on an  erroneous  notion  of  the  law,  and  that  in  consequence  of 
the  refusal  the  party  has  suffered  a  serious  disadvantage,' the 
decision  may  be  reviewed  on  appeal.* 

ISims  V.  Hundley,  6  How.  1,  12  L.  ed.  319;  Barrow  v.  Hill,  13  How.  54,  14 
L.  ed.  48;  Valder  v.  Central  Altagracia,  225  U.  S.  58,  56  L.  ed.  980,  32 
Sup.  Ct.  Eep.  664;  Standard  Sanitary  Mfg.  Co.  v.  United  States,  226  U. 
S.  20,  57  L.  ed.  107,  33  Sup.  Ct.  Eep.  9 ;  Texas  &  P.  R.  Co.  v.  Hill,  237 
U.  S.  208,  59  L.  ed.  918,  35  Sup;  Ct.  Eep.  575;  Evans  v.  Boiling,  5  Ala. 
550;  Planters'  &;M.  Bank  v.  Willis,  5  Ala.  770;  W^tts  v.  Cohn,40  Ark. 
114;,  Pilot  Eock  Creek  Canal  Co.  v., Chapman,  11  Cal.  161;  Brown  v. 
Naclitrieb,  6  Colo.  517;  Merrill  v.  Whita!ker,  42  Ga.  403;  Brooks  v. 
McKinney,  5  111.  309;  Moulder  v.  Kempflf,  115  Ind.  459,  17  N.  E.  906; 
Harrison  y.  Charlton,  37  Iowa,  134;  Hotteristein  v.  Conrad,  9  Kan. 
435;  Lillard  v.  Whittaker*  3  Bibb,  92;  Casco  Nat.  Bank  v.  Shaw,.  79 
;  Me.  ,376,  1  Am.  St.  Eep.  319,,  IQ  Atl.  67 ;  Adams  Exp.  Co.  y.  Trego,  35 
Md.  47;  Downs  V.  Cassiday,  47  Mont.  471,  Ann.  Cas.  1915B,  1155,  133 
Pac.  106;  Nebraska  Loan  &  T.  Co.  v.  Hamer,  40  Neb.  281,  58  N^  W. 
695;  Neven  v.  Neven,  38  Nev.  541,  Ann.  Cas.  1918B,  1083,  148  Pac.  354, 
154  Pac.  78;  Eiddle  v.  Gage, '37  N.  H.  519,  75  Am.  Dee.  151;  State 
Bank  of  Cpmmerce  v.  Western  U.  Teleg.  Co.  19  N.  M.  211,  L.R.A.1915A, 
120,  142  Pac.  156;  Armstrong  v.  Wright,  8  N.  C.  (1  Hawks)  93;  St. 
Louis,  etc.,  E.  Co.  v.  Long,  41  Okla.  177,  Ann.  Cas.  1915C,  432,  137 
Pac.  1156;  De  Grote  v.  De  Grote,  175  Pa.  50,  34  Atl.  312;  Becker  v. 
,  Lebanon  &  M.  Street  E.  Co:  9  Pa.  Super.  Ct.  102;  Wardlaw  v.  Ham- 
mond, 43  S.  C.  L.  (9  Rich.)  454;  Hill  v.  Ifill,  51  S.  C.  134,  28  S.  E. 
309;  Wilson  v.  Wheeling,  19  W.  Va.  323,  42  Am.  Rep.  780.  In  the 
following  cases  the  denial  of,  a  continuance  was  sustained:  Hartford 
F.  Ins.  Co.  V.  Hajnmond,  41  Colo.  323,  92  Pac.  686  (attorney  too  ill 
to  try  case)  ;  Abrook  v.  Ellis,  6  Cal.  App.  451,  92  Pac.  396  (nonre- 
turn of  deposition)  ;  Southern  R.  Co.  v.  Miller,  3  Ga.  App.  410,  59 
S.  E.  1115  (general  counsel  present,  local  counsel  absent)  ;  Haines  v. 
Thompson,  129  111.  App.  436  (propdsed  testimony  incompetent  and 
immaterial);  Cannon  v.  Dean,  80  S.  C.  557,  61  S.  E.  1012  (sick  wit- 
ness, certificate  presented  while  judge  was  charging  jury). 

^Hensley  v.  Tucker,  10  Ark.  527;  Harrod  v.  Hutchinson,  32  Ky.  L.  Rep, 
3,  105  S.  W.  365. 

8  Maynard  v.  Cleveland,  76  Ga.  52. 
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4.  Time  for  application. 

'  An  application  to  postpone,  made  after  the  applicant  ha^  an- 
nounced- ready  for  trial  ^  or  during  trial, ^  will  not  bs  enter- 
tained, unless  for  causes  arising  at  tijia}.^  And  an  application 
not  filed  within  the  time  specified  by  rule  of  court,  without  good 
cause  shown  for  the  delay,  is  properly  xefused.* 

1  Hinkle  V.  Story,  96  Ga.  776,  22  S.  E.  334: 

8  lieavitt  V.  kennicqtt,  54  Ili!'App.  633';  itnauber  v.  Watson,  50  Kan.  'rt)2, 
'  '  32'Pac;349.''"'    '"'  *''    ■"'■■      '■'■'"•■  ■   ''"I 

8' A  continuance  on  the  ground  of  surprise  must  be 'asked  for  at  the  time 
of  the  alleged  surprise.'  Htghes  v.  Eichter,  161  111.  '409,  43  N.  iE. 
1066.  If  not,  the  court  in  its  discretion  may  refuse  it.  Winn  v.  Reed, 
'61' Mo.  Appi  621.  .See^dlso  Garrett;  v.  Wood,  24  App.  Div.  620,  48  N. 
;Y.  ISuppi  1002.    For  postponement  for  causes  arising  at  trial,  see  post, 

:-\t   §>13.     '      •:•'''■      ■    ■.\r.'"y->'.\       ,,,;,,■.:,       ,    . 

*  Under  Michigan  court  rule  22,  prohibiting  heariii^ '  of  '  applications  to 
postpone. made  after-i  the  first  day  of  the  term,  an  application  made 
the  second  week  of  the  term  will  be  denied  in  the  absence  of  excuse 
shown  for  the  delay.     Schurtz  v.  Kelley,  .119  Michi  383,  78  N.  W.  332. 

A  motion 'based  on  a  statutory  ground  that  defendaM  is  in 
'the  actual  military  service  of  the  United  States  or  the  state  may 
be  made  before  defendant  has  answered.-* 

rlMcCormick  v.;Iluseh,  15  la,- 127,  83  Am., Dec.  401. 

,,,  j^Tjj,  Illinois,  if  plaintiff  fails  Xo,  file  a  statement  of  account 
■  sued  on  ten  days  before  the  term,  defendant  is  entitled  to  either 
.jqonjtjinuance  or  rule  on  plaintiff , to. ^file  the  state.rnent ;,  but  after 
pleading,  defendant  cannot  raise  the  objection  at  trial  and  also 
demand  a  continuance.*  And  a  continuance  asked  because  plain- 
tiff f aided'  to  file  a  copy  of  the  account  sued  on  ten  ;days  before 
term  was  held  to  be  properly  refused,- where  an  account  was  filed, 
tliough  not  so  detailed  and  itemized  as' defendant  was  entitled 
to,, after, which  defendant  obtained  an  order  for  a  bill  of  partic- 
ulars, under  which  a  detailed, state;ment, was  filqd.''    . ,     ,..') 

'..    ..,   •     !;i  '    '       I  ..;    It'll        ■;     '•        1    I        ".      i   ,-   ,  ,,;..,! 

1  Bunker  v.  Schlotfeldt,  49  111.  App.  652, (after  plea  in  bar);    See  also  Teet. 

>,rri,.>,er  V.  Poe,.48  111.  App.  158.,.,     ,.:    -  • ,,-  ,,,,,, 

«Coffeen  Coal  &  C.  Co.  v.  Barry,  56  111.  App.  587.  "  " 
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5.  Notice  of  application.  i 

A  party  intending  to  apply  for  postponement  must  notify  bis 
adversary  of  sluch  intention  at  the. earliest  oppor,t,unity. 

1  Gaynor  v.  Crandall,  44  111.  App.  511. 

6.  Who  may  make  application. 

An  application  by  a  party  as  to  whom  the  case  has  been.  (Jis- 
niissed  will  not  be  entertained.^  One  who  voluntarily  inter- 
venes in  an  action  cannot  successfully  move  for  a  continuance 
where  the  statute  provides  that  an  intervener  cannot  retard  th,e 
trial  of  a  cause  in  which  be  interpleads.^ 


1  Thus,  in  replevin  against  ah  attaching  creditor  and  constable,  an  appli- 

cation to  postpone  by  the  attaching  creditor  after  dismissal  of  the 
case  as  to  him  will  he  denied.  Burgwald  v.  Donelson,  2  Kan.  App. 
301,  43  Pae.  100. 

2  Walker  v.  Dunbar,  7  Mart.  N.  S.  (La.)   586^  18  Am.  Deo.  248. 

7.  For  matters  affecting  the  cause  of  action. 

a.  Another  suii  pending.  (1)  In  general. — A  continuance 
is  proper  where  the  facts  show  that  justice  requires  that  the  case 
shall  await  the  result  of  another  suit  between  the  parties.^  But 
not  where  the  parties  are  not  the  same,^  and  the  result  of  the 
other  suit  can  in  no  way  affect  the  suit  sought  to  be  postponed;' 
nor  where  the  court  in  which  the  other  suit  is  pending  expressly 
refuses  to  assume  jurisdiction  thereof,  and  the  jurisdiction  of 
the  court  over  the  cause  sought  to  be  postponed  is  unquestioned.* 
The  application  is,  however,  addressed  to  the  discretion  of  the 
court.  ^ 

1  Brown  v.  Campbell,  100  Gal.  635,  38  Am.  St.  Rep.  314,  35  Pac.  433; 
Clark  V.  Clough,  62  N.  H,  693;  E.  F.  Kirwan  Mfg.  Co.  v.  Truxton, 
1  Penn.  (Del.)  409,  42  Atl.  9'88.  As,  where  the  judgment  in  the  other 
suit  would  operate  as  a  bar  or  estoppel  to  the  action  sought  to  be 
continued.  Standard  Implement  Co.  v.  Steveils,  51  Kan.  530,  33 
Pac.  366.  Or  the  other  suit  is  pleadable  in  abatement.  Becker  v. 
Lebanon  &  M.  Street  R.  Co.  9  Pa.  Super.  Ct.  102.  And  in  Latimer 
V.  Latimer,  42  S.  C.  205,  20  S.  E.  159,  it  was  held  that  the  trial 
court  might,  on  motion  for  continunnee,  hear  and  consider,  as  ground 
for  the  motion,  an  order  previously  granted  in  another  proceeding  not 
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,,  I     yet  fipajly  determined,  which, might  materially  affect  the  judgment  in 

the  pending  action,  though  it  was  not  set  up  in  th?  pleadings. 
The  contrary  rule,  however,  was  announced  in  Peters  v.  Banta,  120  Ind. 
416,  22  N.  E.  95;  but  the  court  suggested  that  on  a  proper  application 
for  stay  of  proceedings,  a  different  question  would  be  presented. 

2  Gates  V.  Mayes,,  —  Tex.  — ,  12  S.  W.  51. 

3  Ft.  Dodge  V.  Minneapolis  &  St.  L.  R.  Co,  87  Iowa,  389,  54  K  W.  243. 

An  action^  on  a  foreign  judgment  will  not  be  continued  because  execu- 
tion has  been  issued  thereon  and  levied  on  lands  of  the  defendant  in 
the  foreign  jurisdiction  and  the  lands  have  been  advertised  for  sale  as 
such  acts  constitute  no  present  defense  to  the  action.  Field  v.  Sander- 
son, 34  Mo.  542,  86  Am.  Dec.  124. 

«  CMedonia  Ins.  Go.  v.  Wenar,  —  Tex.  Civ.  App.  —,  34  S.  W.  385.     And 
'    refusal  to  postpone  for  this  reason  is  not  a  refusal  to  give  full  faith 

and  credit  to  judicial  proceedings  of  another  state,  within  the  prohi- 

bitio'n  of  U.  S.  Const,  art.  4,  §§  1,  2. 
'6  See  supra,  §  3. 

,  (2)  Proceedings  on  appeal. — ^^It  is  no  ground  for  a  continu- 
ance of  a, case  that  an  appeal  has  been  taken  in  another  case  be- 
tween the  parties,  which  is  still  pending.^  And  the  institution 
of  proceedings  in  error  to  review  order  for  new  trial  in  the  su- 
preme court  does  not,  of  itself,  operate  to  suspend  further  pro- 
eeedirigs  iii  the' case  in  the  lower  court,  or  entitle  plaintiff  in 
drrbr,  as  ttiatter  of  right,  td  continuance,  until  the  proceedings 
in  error  are  disposed  of.*  So,  it  is  not  ertor  to  deny  plaintiff's 
general  reqiiest  to  continue  the  action  to  await  the  result  of  an 
intended  appeal  from  an  order  sustaining  exceptions  to  inter- 
rogatories which  he  sought  to  attach  to  his  answer  to  his  peti- 
tion, even  conceding  that  an  appeal  would  lie  from  such  an  or- 
der.' The  pendency  of  an  attempt  to  review  by  error  proceed- 
ings an  order  which  is  not  final  furnishes  no  reason  for  any 
delay  in  the  trial  of  the  cause  oil  its  merits.*  And  an  allegation 
that  another  action  was  pending  on  appeal  between  one  of  the 
-  parties  and  third  persons,  which  involved  questidns  the  deci- 
sion of  which,  it  was  claimed,  would  be  decisive  of  the  ques- 
tions raised  m  the  case  in  which  the  continuance  was  asked, 
was  held  no  sufficient  ground  for  a  continuance.^ 
,  The  trial  cburts,  however,  hive  ample  power  to  grant  a  con 
tinuance  where  it  is  apparent  that ,  injustice  may  be  done  by 
proceeding  with  a  case  pendihg  an  appeal  in  another  Case  be- 
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tween  the  same'  parties;  judgment  in  which  is  sought  to  be 
proved  as  a  Bar ''or'  estoppel.* 

'1  Meters  V.  Batita,  120  Ind.'416,  22  ST.  E.  95.  Tte,  court  in  this  case  said 
that,  had  y,  proper  application  lieen  made  for  a'  stay  of  proceedings,  a 
different  question  would  havs  'beeii  before  it.         '     ^ 

STopeka  v.  Smelser,  5'Kani'App'.  95,  48  Pac.  874'.        ' 

S'Theis  V.  Chicago' &' N.'  W'.R. 'bo!' 107  Iowa,  522,  78  N.  W.'  199. 

4 Dqolittle  V.  ,|,mer'|ica^^  58 'ij5;eb^.,^4M,,,'(8''N,  w'.',  926. 

liCoates  v.:,Mayes,,-;r-  Tex.,— ,  12,  S.,,'W,,  51.  ,,;,    ,,   , 

Contra,  E.  F.  Kirwan  Mfg.  Co.  v.  Trvxton,,!  Penn.  (Del.)  409,  42  Atl.  988. 

eWillard  v.,  Ostrander,  51,  Kan.  481,  ,37  Ani,  ,gt.,Rep.>,294,  ,32,, Pac.  1092. 
The, court  in  ithi?,  case  S3,i4 ; ,  "Jt„W;Oul!i:  seem,  to  ,us,,wliftre;  an  .appeal 
,,,  .,  ,  has  Ijeeni taken,  in  good  ;faith,  ftpd  a,, sufficient  bond, to  stay  execu- 
iion  has  been  given,  that,  if  thevintfodufitipni.of  a  judgment  iip  an- 
other case  would  have  the  effect,  as  in  the  case  now  .before,  us,  _,to' 
permit  the  party  holding  the  judgment,  through  the  medium  of  an- 
.  other  aetiop,  to  collect  thaj;  judgment,  the  trial  coprt  shoi;ld  always 
';"'!  1  continue  the 'tWal  liiltil  after  the  case  pending  here  is  de- 
termined. Only  in'thia'way  can  full- justice  be  done."'  This  case  was 
followed  in  ;Standard' Implement  Co.  V.  Stevens,  51  Kan..  530,  33  Pac. 


6,  ^fi^lement  pending.— ;-T,oatTponement  of  a, cause,  .bec^ij^e 
of  a  pending  proposition  of  ,s,ettlemeut,  after  twp,  preyio,us  post- 
pppemeiifs -fpr  the.sE^nae  reason,  i,s,  properly  refused  ,'^h§]fe,  the 
.CQurt  ^tate^i,  at  the  last  preceding  postponement  ,t|h^.t,tlie,  case 
Aiy;ouljd,not  ,bp  again  postponed  ,on  ^th,at  ground,  a;^d  no  ,,pith,er 
gTOund,  is  assigned.  ■*■ 

1,  Woodward  v.  Burch^  105  Gta.  4S4,  30  S.  E.  730. 

c.  GofnisTifn^fi  'proceedings. — Proceedings  .  in  garnishment 
may  he  postponed  for  final  disposition  until ,  the  termipati^dn,  of 
a  contract  under  whicht  rights  and  interest  will  accrue  to  the 
judgment  dehtpr-  ,  .     _;  ,  ^  ,^:    ,       .'     ,,        ,      ,     ,  ; 

ii!nd  in,,.an,  actio,n,  of  assumpsi];  wl^ere  the  defendant  pleaded 
that,  before  the^eryjee  of  the  writ  upon  him,  he,  had  beenisum: 
moned. ,as ,,t;ru^te.p,^  p|,  tb^,  plaintiff,  ap,d, ,that  th^  trustee, process 
w^s  ,^till  pending,  this  M^ap  h,eld^  good  ground  for  a,  continua,nc,e4 
But,;w;here  plaintiff  in  a  |^ebt,actim_];ecov,6red  judgment  and  de- 
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fendant  Appealed,  it 'Was  heild  that  the  case  would  not  be  contin- 
ued, on  defendant's  motion,  for  the  reason  that  the  debt,  if  any 
was  due,  had  been  attached  by  trustee  process ;  the  court  saying 
thati ,thQ. case  should. at  all  eyents  proc^eed.^ntij  th§, rights  of, the 
parties  were  finally  ascertained,  and  that  it  would  then  be  time 
to  consider' whether  any  delay  was  uecessary  on  account  of  the 
pendency  of  the  other  proceeding.'  ', ' 

li'.  A.  Fay  &  E.  Co.  v.  Ouachita  Excelsior  Saw  &  P.  Mills,  50  La.  Ann. 
"  '"205,  23"So.  3lk  '/  '       ,''  "  '  ■':=•.■' 

8  Winthrop  y.  Carlton,  8  Ma,ss,  456. 
3Wilson-v.,Eutland  &  A,  F-Ins.  Go.  19  Vt.  177.  , 

But  in  Drake  v.  Catlin,  18  Wash,  316,  51  Pac.  396,  the  right  to  continue 
,;  /garnishment  proceedings  until  the  expiration,  of  a  lease  to  the  gar- 
nishee of  household , furniture  was  denied;  but  under  the  statute,  there 
I  was  no  right  to  garnish  such  chattels.      ,    .     ,  , 

8.  For  matters  of  process  or  bringing  in  parties, 

a.  Service  too  recent  before  term. — Some  statutes  provide 
that  a  cau^^  must,  be  continued  where  service  of  guinmpns  is 
not,  perfected  a  sufficieiiit  length  of  time  before  the  return  day 
Or  term  for  the  cause  to  be  ripe  for  triaL^ 

lA  statute  I  providing,  that:  on  notice  by  publication,  if  the  first  publica- 
.  tion  is  !  not  sixty  days .  before  the  day  named  in  the  summons  the 
cause  must  be  continued  to  the  next  term,  does  not  require  a  continu- 
ance to  a  third  term  because  there  were  less  than  sixty  days  inter- 
vening between  the  issuance  of.  the  summons  and  the  first, day  of  the 
second  term.     Sloan  v.  Strickler,  12  Colo.  179,  20  Pac.  611. 

b.'  Perfecting  or  setvirtg  'process;  amendment. — Defendant 
is  not  entitled  to  a  postponement  because  of  an  amendment  of 
t)ie  return  |to  show  valid  service  of  process,  allowed  oflthe  same 
day  on  which'  the  cause  had,  been  by  consent  previously  set  for 
trial.^  ■  ''  ■'  '         ' 

1  Atlantic  &  D.  E.  Co.  v.  Peake,  87  Va.  130,  12  S.  E.  348. 

'  c.  SeriJing  or  bringing  in  parties. — The  trial  court  may' in 
its  discretion  periiit  such  continuances  as.ifiay  appear  to  be  rea- 
sonably ^necessary'  to  bring  in  defendants  not  served,^  or  to 
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bring  in  as  necessary  parties  persons  not  previously  named  as 
snch ;  ^  but  not  to  allow  disinterested  persons  to  be  made  par- 
ties.*     .  , 

1 'tliiia,'  in  a  case  where  judgment  must  be  kgainst  all  the  defendants  or 
'  none.  Simpson  v.  'Watsbh,:  15  Mo:  App.  425.  This  was  a  case:  on 
scire  facias  to  revive  a  judgment, ,  and:  it  was  hejd  tliat,  because  the 
writ  must  pursue  the  nature  of  the  judgment,  which  was  joint,  the 
scire  facias  must  also  be  joint,  and  that  therefore  a  continuance 
to  s.erve  one  of  ,1,he,  defendants  ^was  proper,  notwithstanding  the  stat- 
utes provide  that,  where  there'' are  several  defendants,  some  of  whom 
do  not  appear  or  are  not  summoned,  plaintiff  may  dismiss  as  to 
those  not  served,  and  proceed  against  the  others,  or  continue  the 
cause  to  bring  in  the  others.  But  in  .Julius  v.  Callahan,  6.3  Minn. 
154,  65  N.  W.  267,  an  action  by  a,  subcontractor  to  enforce  a  me- 
chanic's lien,  the  original  contractors;  who  were  jointly  liable,  were 
impleaded 'as  defendants,  but  only  one' of  them  served;  and  it  was 
held  not  error  to  deny  a  continuance  to  serve  the  other  because, 
under  the  statute,  judgment  could  be  rendered  against  both  of  them, 
enforceable  against  |their  joint  property  and  the  separate  property  of 
the  one  served. 

And  in  Paine  v.  Aldrich,  133  N.Y.  544,  30  N.  E.  725,  it  is  held  that  the 
postponement  of  the  trial  of  issues  between  plaintiff  and  one  defend- 
ant vmtil  'the  other  defendants  have  beeii  served  and  their  time  to 
plead  has  expired  rests  in  the  discretion  of  the  trial  court,  and  will 
not  be  reviewed  on  appeal. 

2  Thus,  a  sheriff  sued  for  damages  for   an  official   act  for  which  he  has 

taken  an  indemnifying  bond  is  entitled  to  a  continuance  for  one  term 
to  bring  in  as  parties  the  makers  of  the  bond.  Rains  v.  Herring, 
68  Tex.  468,  5  S.  W.  369j  holding  refusal  error  after  applicant  has 
brought  himself  strictly  within  the  statute  providing  for  such  a  con- 
tinuancei  : 

But  error,  if  any,  in  refusing  the  application  of  defendant  in  an  action 
,  :to  foreclose  a  vendor's  lien,  to  enable  him 'to  bring  in  the  sheriff  and 
his  sureties,  to  recover  damages  against  them  for  the  wrongful  levy 
of  a  writ  of  sequestration,  was  waived  where  he  afterward  withdrew 
hig' claim  for  such  damages, ; and  announced  that  he  would  press  that 
claim  'in  a  separate  suit,  and  did  so.  Robertson  v.  Parrish,  —  Tex. 
Civ.  App.  — ,  39  S.  W.  646. 

3  Chicago,  St.  L.  &  W.  R.  Co.  v.  Gates,  120  111.  86,  11  N.  E.  527. 

9.  Public  excitement  or  prejudice, 

.  Ordinarily,  public  excitement  or  prejudice  is  not  deemed 
sufficient  ground  for  postponement,  where  the  statute  author- 
izes a  party  to  ascertain  the  state  of  mind  of  the  juror  by  exam- 


II. APPLICATIONS    TO    POSTPONE. 


17 


ining  ;  him  prjeliminary   to   challenge,*   or   allows   the  party   a 
change  of  venue.^ 

I  Oourier'Jmiiiial  Co.  v.  Sallee,  20  Ky.  L.  Rep.  634,  47' S.  W.' 226. 

3  State  V.  Hawkins,  18  Or.  477,  23  Pao.  475;  Joyce  v.  Coin.  78  Va.  287. 

10.  For  purpose  of  obtaining  jury. 

The  right  of  trial' by  a  jury  is  gObd  ground  for  postpoiiing  the 
trial  of  a  cause,  if  the  applicant  has  fully  complied  with  the  law 
entitling  him  to  a  jury,  and  a  jury  is  not  available  when  the 
trial  is  called.* 

iThua  in  Burrows  v.  Rust,  —  Tex.  Civ.  App.  — ,  44  S.  W.  1019,  where 
the  parties  had  not  announced  ready  when  the  jury  were  in  attend- 
ance, and  the  court  had  not  then  required  trial,  it  was  held  that  upon 
the  discharge  of  the  jury  the  caused  was  continued  by  operation  of  law, 
and  that  denial  of  a  party's  demand  for  continuance  ,  in  order  to 
preserve  his  right  of  jury  trial  after,  he  had^  paid  the  required  jury  fee, 
and  forcing  him  to  a  trial  at  that  term  without;  a;  jury,  wa,s  ^gverai- 
,  ble  error.  But  where  the  cause  had  been  set  for  trial  by  the  parties 
themselves  for  a  day  after  the  discharge ,  of  the  jury  for  the  -term, 
this  ground  was  not  available.  Cole  v.  Terrell,  71  Tex.  549,  9  S.  W. 
'668.  '''"•'  '•->';  .,.,.,;'■: 

And  the  trial  court  may,  on  disability  of  a  juror,  order  an  adjournment 
and  continuance  of  a  case  which  in  any  event  cannot  bp  concluded 
at  the  present  term,  until  a  day  certain  of  the  next  term,  under  an 
Indiana  stattite  providing  for  continuance  of  the  court's  sitting  where 
a  case  is  progressing  at  the  expiration  of  a  term  fixed  by  law.  Dor- 
sey  Mach.  Co.  v.  McCaffrey,  139  Ind.  545,  38  N.  E.  208. 

To  fill  the  panel. — ^Adjourning  a  trial  over  one  day  to  permit 
COinpletion  of  the  jury  from  the  regular  panel,  rather  than  from 
talesmen,  is  neither  an  abuse  of"  discretion  nor  a  violation  of 
law.* 

'iGook  V.  Fogarty,  103  Iowa,  500,  39  L.R.A.  488,  72  N.  W.  677. 

11.  For  matters  pertaining  to  pleadings  or  issues. 

a.  Amendment  of  ■pleadings.     (1)   In  general. — Amendment 

of  a  pleading  or  filing  a  substituted  or  supplemental  plea:ding  at 

trial  is  not  sufficient  ground  for  postponement  unless  it  becomes 

necessary  in  order  to  promote  the  ends  of  justice  and  secure  a 
Abbott,  Civ.  Jur.  T.— 2. 
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fair  trial  of  the  issues.''  So,  an  amendment  which  merely  sup- 
plies formal  parts  of  the  pleading,  without  in  any  manner  aflfect- 
ing  the  issues,  or  which  conforms  it  to  the  proofs  or  to  the  facts,* 
or,  one  which  raises  immaterial  issues,^  will  not  demand  a  ppst- 
ponement.  Nor  will  an  amendment  justify  postponement  if  in 
fa(?t  there  is  no  surprise  and  the  application  is  for  delay  only.* 
Otherwise,  however, , of  an  amendment  which  materially  changes 
the  issues  pr  raises  entirely  new  ones.* 

i.A^d  amendment  may  require  continuance  if  adverse  party 
shows  surprise  stnd  absence  of  material  testimony.®  And  the 
plaintiff  cannot  be  forced  to  trial  on  the  day  a  supplemental  an- 
swer is 'filed'.''        '  '' 

iBeshoar  v.  Robards,  8  Colo.  App.  173,  45  Pac.  280;  Atlanta  Land  & 
Loan  Co.  v.  Halle,  106  Ga.  498,  32  S.  E.  606 ;  McKinney  v.  Harter, 
7  Blackf.  (Ind.)  385,  43  Am.  Dec.  96;  Barnes  v.  Hekla  F.  Ins.  Co.  75 
Iowa,  11,  9  Am.  St.  Rep.  450,  39  N.  W.  122;  Colhoun  v.  Crawford, 
50  Mo.  458;  Pifer  T.  Stanley,  57  Mo.  App.  516;  Rosenberg  v.  Third 
Ave.  R.  Co.  47  App.  Div.  323,  61  N.  Y.  Supp.  ,1052;  Pollock  v.  Jordan, 
^2  ISL  Dak.  l32,  Ann.  Cas.  i914A,  1264,  132  N.  W.  1000^ 

As  a  trial  amendment  praying  for  the  recovery  of  interest  on  the  interest- 
bearing  notes  sued  on  and  offered  in  evidence,  but  which  was  not 
asked  in  the  original  petition.  Morrison  v.  Morrison,  102  Ga.  170, 
'    29  S.  E.  125. 

Dr  additional .  reply  filed  at  the  trial,  where  the  niaterial  facta  pleaded 
therein  were  in  issue  under  the  original.  Magnuson  v.  Billings,  152 
Ind;'l77,  52  N,  E,,  803.    , 

The  application,  however,  is  addressed  to  the  discretion  of  the  trial  court. 
Sparks  Improv.  Co.  v.  Jones,  4  Ga.  App.  61,  60  S,  E.  810;  Central 
Bkg.  &  T.  Co.  v.  Pusey,  22  S.  D.  223,  116  N.  W.  1126;  Alamo  E.  Ins. 
Co.  v.  Schacklett,  —  Tex.  Civ.  App.  ^,  26  S.  W.  630;   International 

,  ,  &.  G.  N.  R.  Co.  v.  Howell,  101  Tex.  603,  111  S.  W.  142.  See  also 
Georgia,  F.  &  A.  R.  Co.  v.  Sasser,  4  Ga.  App.  276,  61  S.  E.  505. 

And  a  refusal  of  time  to  meet  averments  in  an  amended  statement  and 
holding  counsel  to  a.  choice  I  between  a  general  continuance  and  aii 
immediate  trial,  after  the  cause  had  already  been  manipulated  on 
'  the  list  to  suit  counsel's  convenience,  are  not  reversible  error.  Clow 
'v.  Pittsburgh  Traction  Co.  158  Pa.'  4lo,' 27  At/.  1004.  When  counsel 
does  not  offer  to  show  that  an  amendment  presents  an  issue  which  he 
is  not  fully  prepared  to  meet  or  that  he  has  not  at  hand  and  is  not 
ready  to  introduce  all  the  evidence  available  in  support  of  the  de- 
fense a  continuance  is  properly  refused.  '  Downs  v.  Cassidy,  47  Mont. 
471,  Ann.  Cas.  1915B,  1155^  133  Pac.  106. 
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2  Barnes  v.  Scott,  29  Fla.  285,  11  So.  48;   State  ex  te\:  Rogers  v.  Gage, 

.     52   Mo.   App.    464;    Western    Brewery   Co.    v.   Meredith,   166   111.    ,306, 

46  N.  E!  720;   Calumet  Larid  Co.  v.  Perry,  86  111.  App.  378;   Union 

P.  R.  Co.  V.  Motzner,  8  Kan;  App.  431,  55  Pac.  670;  Milliken  v:  St. 

"'  Ciair,  136  Mich.  250,  99  N.  W.  7.  Especially  where  issues  were  joined 
without  asking  a  postponement  at  the  time,  and  the  affidavit  on  the 
subsequent  motion  shows  merely  affiant's  opinion  that  he  has  a  just 
defense  to  part  of  the  cause  of  action  which  he  can,  if  given  time, 
present  and  sustain,  but  the  extent  of  which  is  not  disclosed. .,  Bank 
of  Ravenawood  v.  Hamilton,  43  W.  Va.  75,  27  S.  E.  296. 

Thus,  an  amendment  of  a  declaration  merely  to  conform,  to  proofs  will 
not  justify  a  postponement,  where  there  is  no  surprise  and  all  the 
witnesses  Who  coUld  testify  to  the  matters  alleged  were  before  the 
court  and  had  already  been  examined  in  relation  thereto.  Mack  v. 
Porter, '18  C.  C.  A.  527,  25  U.  S;  App.  595,  72  Fed.  Rep.  236;  Wabash 
R.  Co.  V.  Campbell,  219  111.  313,  3  L.R.A.(N.S.)  1092,  76  N.  E.  346; 
Babcock  v.  Canadian  Northern  R.  Co.  117  Minn.  434,  Ann.  Cas.  1913D, 
924,  136  N.  W.  275.  See  also  Crane  Lumber  Co.  v.  Bellows,  116  Mich. 
304,  74  N.  W.  481.  But  it  simply  leaves  the  application  discretionary 
with  the  trial  court.  Harvey  v.  Parkersburg  Ins.  Co.  37  W.  Va.  272, 
16  S.  E.  580.  And  refusal  in '  such  Case  is  not  reversible  error  where 
the  record  shows  that  the  cause  was  in  fact  tried  on  the  theory  dis- 
'  closed  by  the  amendment.  George  v.  Swaiford,  75  lowa^  491,  39  N. 
W.  804.  See  also  San  Antonio  &  A.  P.  R.  Co.  v.  Liitke,  —  Tex.  Civ. 
App.i— ,  26  S.  W.  248.  .  ;/ 

So,  also,  of  an  amendment  of  a  petition  showing  that  the  amount  orig- 
inally declared  on  as  due  upon  a  promissory  note  is  due  oh  settlement, 
where  no  new  evidence  in  'chief  is  introd^leed  by  plaintiff  and  de- 
fendant is  evidently  not  surprised.  Parsons  Water  Co.  v.  Hill,  "46 
Kan.  145,  26  Pac.  412.  Or  ati  amendment  whose  purpose  is  merely 
to  clarify  amliiguous  language  of  the  pleading,  so  as  to  remove  an 
objection  to  the  introduction  of  evidence  under  it. ,  Ellen  v.  Levy ison, 
88  Cal.  253,  26  Pac.  109^ 

On  an  amendment  correcting  a  mistake  in  defendant's  name  where  service 
was  acknowledged  in  defendant's  proper  name.  Chattanooga,  R.  & 
C.  R.  Co.  V.  Jackson,  86  Ga.  616,  13  S.  E.  109. 

So,,  also,  of  a  substituted  petition,  though  it  cianges' the  issues,  where 
the  count  therein  plea'dihg  a  new  cause  of  action  is  withdrawn,  leav- 
ing substantially  the  same  cause  of  action  as  that  set  out  in  the  orig- 
inal petition.     Skrable  v.  PrynSi  93  Iowa,  691,  62  N.  W.  21. 

An  ^  ameridinent  which  merely  amplifies  and  sets  forth  with  greater  par- 
ticularity the  circunistances  of  the  cause  of  action  set-out  in  the 
original  pleading  is  not  ground  for  a  continuance.  B.  Shoninger  Co. 
v.  Manri,  219  111.  242,  3  l.R.A.CN.S.)  1097,  76  N.  E.  354,  19  Am. 
Neg!  Rep.'  198. 
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■3  Wilson  V.  Sun  Pub.  Co.  85  Wash.  503,  Ann.  Cas.  1917B,  442,  148  Pac, 
.  774;  I.amb  v.  Beaumont  Temperance  Hall  Co.  2  Tex.  Civ.  App.  289, 
;;21  S.  W.  713;  Lindsley  y,  Parks,  17  Tex.  Civ.  App.  527,  43  S.  W.  277. 

*Beham  v.~  Ghio,  75  Tex.  87,  12,  S.  W.  996;  Atlanta  Cotton-Sped  Oil  Mills 
V.  Goffiey,.  80  Ga.  145,  4  S.  E.  759; .  Rosenberg  v.  Third,  Ave,  E.  Co. 
47  App.  Div.  323,  61  N.  Y.  gupp.  1052. 

sWlieaton  v.  Aiisley,  71  Ga.  35;  Downey  v.  O'Donnell,  92  111.-  559;  Dan- 
ley  V.  Scanlon,  116  Ind.  8,  17  N.  E.  158;  Tourtelot  v.  Tourtelot,  4 
"Mass.  506;  Lester  V.  Thompson,  91  Mich.  245,  51  N.  W.  893;  Vieks- 
burg,  S.  &  P.'E.  Co.  V.  Stocking,  —  Miss.  — ,  10.  Sb.  480;  Deshomg  v. 
Deslipng„a86.I'a.  227,  65  Am.  St.  Eep.  855,  40  Atl.  402;  Galvestop^, 
H.  &  ^.  A.  E.  Co.  y.  slmith,'9  T^x.  Ciy.'App.  450,'  29  S.'  W.  186."'"  ' 

As  where  defendant,  in  an  action  to  restrain  the  enforcement,  of  a  void 
judgment,  a  few  minutes ,  before  the  case  is  .called  for  tpri,al  pleads  in 
reconvention  the  original  caupe,  of  action.  Gulf,  C,  &>  S,  F.  R.  Co.  v. 
Schneider,  —  Tex. -Civ.  App.' ^,  ,28   S.,  W.,  260.,  .; 

And 'refusal  of  postponement  asked  by ,  .defendant  because  of  a  material 
amendment  to  plaintiff's  declaration,  after  all  evidence  was  in  and 
final  arguments  made,  is  error.  Chica.go  &  N.  ;W.  R.  Co,  v.  , Davis, 
78  111.' App.  58.  Or  because  of  an  alteiration  of  a  declaration  plaiming 
I  'damages  to  one  lot  of  land,  the  number  of  which  is  not  given,  so  as 
to  make  it  apply  to  four  designated  lots  of  land,  of  which  defendant 
•had.  no  knowledge  previous  to  the.  calling  of  the  case  for  trial.  •  Cen- 
tral R.  &  Bkg.  Co.  v.  Jackson,  94  Ga.  ,640,  21  S.  E.  845. 

8Marr  v.  Rhodes,  131  Cal.  267,  63  Pac.  364;  Denver  &  R.  G.  R.  Co.  v. 
Lpv,eland,  16  Colo.  App.  146,  ,^4,  .Pac.  381 ;  Gerkin  v.  Brown  &  S.  Co., 
177  Mich.  45,  143,N.  W.,48,,,48  l',p!,a!  (N.S.)  "224,  4  N.^'c."  C.,A  254;' 
Eldridge  y.  Young  .Ajjierica  &  C,  Cpnsol.  Min.  Co.  27  Wash.  297,  67 
Pac.  703.,    '       '  , "','.■■'- 

7  Sparks  V.  Green,  69  S.  ,C.,  198,  48  S.  Jl.  61. 

(2)  By  statute. — -In  some  states  amendment  of  a  pleading  is 
good  ground  for  postponement  if  the  trial  court  is  satisfied,  by 
affidavit  or  otherwise,  as  required,  that  the  opposite  party  is 
taken  by  surprise  a;nd  cannot  be^eady  for, trial  in  consequence 
tijjereof,'  and  that  th©  purpose  of  the  application  is  not  delay.^ 
But  a  strict  compliance  with  those  statutes  is  a  prerequisite.' 

iPifer  V.  Stanley,  .57  Mp.  App.  516;  Rev.  Stat.  Mo.  ,(1919)   §  1391. 

Spin  Illinois  by  the  present  statute,  (Rev.  Stat.  §  8579)  although  prior 
to  it^  passage  it  was  conclusively  presumed,  under  the  common-law 
rule  then  prevailing,  th,a;t  defendant  was  surprised  and  unprepared 
for  trial  whenever  the  declaration  was,  a.mended  in  any  material  par- 
ticular, and  if  defendant  desired  he  was  entitled  to   continuance  as 
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matter  of  right  at  plaintiff's  costs.  Chicago  &  E.  I.  R.  Co.  v.  Goy- 
,elte,  32  111.  App.  574. 

A  dismissal  by  amendment  at  a  previous  term  as  to  one  defendant,  be- 
tween whom  and  the  others  there  is  no  interest,'  is  not  an  amendment, 
within  the  meaning  of  a  statute  allowing  a  continuance  as  matter  of 
right  for'  an  amendment  at  hearing  to  bill  or  answer,  to  the  party 
against  whom  it  is  allowed.  Elyton  Land  Co.  v.  Denny,  108  Ala.  553, 
18  So.  561. 

So,,  an  amendment  describing  defendant  as  "surviving"  executor,  the 
original  complaint  designating  him  as  "executor"  simply,  is  as  to 
form  only,  arid  does  riot  entitle  defendant  to  a  continuance  under  a 
'  'statvite  allowing  a,  continuance  foV  an  amendment  in  matter  of  sub- 
stance. Barnes  v.  Scott,  29  Fla.  285,  11  Bo..  48.,  And  see  note  2,  pre- 
ceding section. 

2'Atlanta  Cotton-Seed  Oil  Mills  v.  Coffgy,  80  Ga.  145,  4  S.  B.  759;  Ga. 
Code   (1919)    §  5714   [5128].     And  see  note  4,  preceding  section. 

3  Clause  V,  Bullock  Printing  l*ress  Co.  20  111.  App.  113,  affirmed  In  118 
111.  612,  9  N.  E.  201.  And  a  dismissal  of  certain  counts  of  the  dec- 
laration, even  -though  it  be  treated  as  an  amendment,  is  insufficient 
without  the  required  statutory  showing.     Ibid. 

So,  in  Georgia,  defendant's  application,  based  on  surprise  at  an  amend- 
ment to  the  declaration,  is  properly  refused  where  he  does  not  stata 
that  he  is  less  prepared  for  trial  then  he  would  have  been  if  the 
ariiendment  had  riot  been  rhade,  and  how,  and  that  such  surprise  was 
'not   claimed  for   the   purpose   of  delay,   as  required   by  the  Georgia 

'"  '  Code.  Atlanta  Cotton-Seed  Oil  Mills  v.  Coffey,  80  Ga.' 145,' 4' S.  E. 
759. 

>  But  an  amendment  to  a  pleading  does  not  alone  authoi;ize  a 
continuance;  the  applicant  must  show  some  good-  reason  why 
he  cannot  safely  proceed  to  trial.*  '       ' 

IFoote  V.  Burlington  Gaslight  Co.  103  Iowa,  576,  72  N.  W.  755;  Clark 
V.  ElUthorpe,  7  Kanl  App.  337;  51  Pac.  940;  Wolfe  v.  Johnson,  152 
^111.  280,  38  N.  E.  886. 

He  must  show  that  he  is  rendered  'less  ready  for  trial  thereby.  Atlanta 
Land  &  Loan  Co.  v.  Haile,  106  Ga.  498,  32  S.  E.  606.  And  merely 
stating  a  feeling  of  surprise,  and  that  he  can  make  a  complete  and 
absolute  defense  to  the  cause  of  action  if  given' reasonable  opportu- 
nity to  prepare,  will  not  entitle  defendant  to  a  postponement  for  an 
amendment  by  plaifltiff, — especially  where  the  amendment  consisted 
merely  of  striking  out  one  of  the  grounds  of  damages  alleged  and 
changing  the  gross  amount  claimed.     Franklin  v.  Krum,  171  111.  378. 

Requiring  the  trial  of  an  action  for  the  death  of  an  interstate  railway 
eriiployee  to  proceed'  after  allowing  an'  amendment  to  the  complaint 
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which  already  contained  an  allegation  of  dependency  so  as  specifical- 
ly to  bring  the  case  within  the  federal  employers'  liability  act  is  not 
such  an  abuse  of  discretion  as  amounts  to  a  denial  of  due  process ,'  of 
law  where  the  defendant's  counsel  was  not  willing  to  say  that  he  was 
taken  by  surprise  although  stating  that  he  was  not  prepared  on  the 
,  question  of  dependency.  Seaboard  Air  Line  Ey.  v.  Koennecke,  239 
U.  S.  352,  60  L.  ed.  324,  36  Sup.  Ct.  Eep.  ,126,  11  N.  C.  C.  A.  165. 

(3)  Ejfect  of  previous  wo^ice.— Surprise  cannot  be  clainied 
J  because  of  an,  amendment,  ,^yhere  tbe  applicant  has  bad  sufficient 
previous  notice  of  it  and  the  issue  raised  by  it  to  put  bim  on  in- 
quiry and  prepare  to  meet  it.^ 

1  As,  where  a  cause  of  action  set  forth  with  particularity  in  an  amended 
..pleadings was  mentioned  in  such  manner  in  the  original  as  to  call 
his  attention  thereto  and ,  give  him  notice  that  plaintiff  relied  on  it. 
Texas  &  P.  R.  Co.  v.  Neal,  —  Tex.  ,Civ.  App!  -r,  33  S.  W.  693.  Or 
; where  the  same  parties  had  been  parties  to  another  action  tried  but 
a  few  months  before,  in  which  practically  the  same  issues  as  those 
raised  by  the  amendment  were  involved,  and  at  which  much  of  the 
evidence  adduced  ha,d  relation  thereto.  Jordan  v.  Schiierman,  6  Ariz 
79,  53  Pac.  579.    ' 

And  defendant  cannot  claim  surprise  at  a  trial  amendment  claiming  dam- 
ages for  injuries  not  alleged  in  the  original  pleadings,  where  plain- 
tiff's ,  deppsitjions,  filed  in  court  over  three  mouths,  showed  that  dam- 
ages would  be  claimed  for  those  injuries.  Gulf,  C.  &  S.  F.  p.  Co.  v. 
Brown,  16  Tex.  Civ.  App.  93,  40  S.  W.  80.  So  of  an  amendment  filed 
two  days  before  trial,  changing  the  date  of  the  injuries  for  which 
damages  arc;  sought,  where  the  date  fixed  by  the  amendment,  which 
was  the  correct  one,  was  fixed  in  depositions  taken  long  before  trial, 
in  the  taking  of  which  defendant  participated.  Texas  &  P.  R.  Co.  v. 
Cornelius,  10  Tex.  Civ.  App.  125,  30  S.  W.  720. 

So,'  service  of  a  copy  of  an  amendment  on  him  ten  months  previous  to  the 
trial  will  overcome  a  claim  of. surprise,  although  the  original  was  not 
filed  until  three  days  before  trial.  Southern  Bell  Teleph.  &,  Teleg. 
Co.  v.,  Jordan,  87  Ga.  69,  13  S.  E.  202. 

But  plaintiff  in  certiorari  should  be  granted  a  continuance  where,  after 
admitting  the  truth  of  the  answer,  it  has  been  amended  without  no- 
tice to  him.  Phillips  v.  Atlanta,  79  Ga.  510,  3  S.  E.  431.  And  in 
Sapp  V.  Aiken,  68  Iowa,  699,  28  N.  W.  24,  refusal  on  the  ground  that 
the  party  filing  the  amendment  had  notified  his  adversary  of  the  sub- 
stance thereof  in  time  to  prepare  to  meet  it  was  held  error,  because 
it  was  necessary  to  prepare  to  meet  only  those  issues  raised  by  the 
pleadings. 

Where  the  matter  to  which  the  amendment  relates  is  already  within  the 
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knowledge  of  the  adverse  party  the  motion  for  a  continuance  ia  prop- 
erly denied.     St.  Louis  I.  M.  &  S.  R.  Co.  v.  Webster,  99  Ark.   265, 
Ann.  fcas.  1913B,  141,  137  S.  W.  1103,  1199. 
For  a  discussion  of  other  matter  arising  at  trial  operating  to  surprise  a 
party,  entitling  him  to  a  continuance,  see  infra,  §  13.  "  ^ 

(4)  Faihtre  to  ash  for  postponement.- — Failure  to  ask  for  a 
postponement  on  the  court's  allowiilg' 'an  amendment  to  be 'filed 
instanter,  and  proceeding  with  the  trial,  will  prevent  the  sub- 
sequent assignment'  of  such  action  as  error.^ 

1  Manners  v.  Fraser,  6  Colo.  App.  21,  39  Pac.  889 ;  Knefel  v.  Flanner,  166 
111.  147,  46  N.  E.  762;  Taylor  v.  Cox,  32  W.  Ya.  148,  9  S.  E.  70. 

And  a  defendant  who,  instead^  of  asking  a  postponement  ibecause  he;  was 
not  given  notice  of  the  filing  of  an  amendment,  excepts  to  the  in- 
troduction of  any  evidence  thereunder,  and  then  withdraws  from  the 
case  and  refuses  to  file  an  answer  on  the  ground  that  he  is  not  ready 
for  trial,  cannot  appeal  for  errors  alleged  to  have  been  committed 
at  trial.  Baker  v.  Kansas  City,  St.  J.  &  C.  B.  R.- Co.  107  Mo.  ,230, 
17  S.  W.  816.  .  '       , 

,  h.  Giving  defendant  time  to  re/om.^A  defendant  whose  mo- 
tion to  require  plaintiff'  to  make  his  reply  more  specific  is  over- 
ruled on  the  next  to  the  last,  day  of  the  term  is  entitled  to  time 
to  rejoin  and  to  take  proof  in  support  of  his  defense.^ 

IMoreland  v.  Citizens']  Sav.  Bank,  16  Ky.  L.  Rep. '860,  30  S.  W.  19. 

c.  Time  to  make  up  issues  on  appearance  of  new  party.-^A 
defenda,nt  as  to  whorp.  the  issues  are  joined  and  the  cause  set  for 
trial  'Cannot  demand  a  continuance  to  make  up  issues  as  to  an- 
other, defendant  not  served,,  who  voluntarily  appears.^  ;:,, 

1  National  Bank  of  Commerce  v.  Galland,  14  Wash.  502,  45  ^ac:  35. 
Especially  where  the  claims  of  the  new  parties,  who  are'  brought  in 
while  the  trial  is  in  progress,  are  undisputed.  Burns  v.  Beck  &  G. 
Hardware  Co.  83  Ga.  471,10  S.  E.  121.    '  '     '  ,'•:-. 

12.  For  want  of  preparation. 

ft.  By  the  party. ^— A.  party  who  has  been  diligent  in  his  efforts 
to  be  ready  for  trial  but-  is  defeated  by  circumstances  beyond  his 
control  is,  if  no  unreasonable  delay  has  occurred,  entitled-  to  a 
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reasonable  opportunity  for  presenting  his  case,  and  postpone- 
ment should  be  granted  if  necessary  for  that  purpose ;  ^  but  a 
party  who  might  have  been  prepared  for  trial  will  very  seldom 
be  granted  a  continuance  because  he  is  not  prepared;  certainly 
in  such  a  case  the  court's  discretion  will  not  be  disturbed.^  If 
he  is  not  ready  for  trial  when  his  case  is  called  he  should,  in  or- 
der ,to<  save  his  rights,  move  ,tp,  postpone,  stating- fully  his 
grounds  therefor.®  But  in  a  case  of  long  pendency,  an  appli- 
cant, though  it  is  his  first  application,  is  held  to  the  most  rigid 
requitement  of  the  statutes.* 

JEadford  v.  Fowlkes,  85  Va.  820,  8  S.  E.  817;  E.  F.  Kirwan  Mfg.  Co.  v. 
Trtxton,  1  Tenn.  (Del.)  409,  42  At).  988.  As,  when  his  failure  to  be 
ready  is  due  to  the  unexpected  continuance  of  another  cause  set  for 
trial  the  same  day,  the  outcome  of  which,  it  was  anticipated,  would 
determine  his  own  cause,  although  he  is  to  some  extent  negligent. 
Ee  Davis,  15  Mont.  347,  39  Pac.  292.  But  plaintiii's  application  for 
time  to  file  an  amended  complaint,  and  to  procure  evidence  rendered 
necessary  by  the  amendment,  is  properly  denied,  where  the  cause  has 
already  been  twice  tried  and  the  court  is  not  informed  of  the  nature 
of  the  desired  amendments  or  that  plaintiff  is  unable  to  establish 
those  averments  without  additional  evidence.  Schultz  v.  McLean,  109 
Cal.  437,  42  Pac.  557. 

2  Pollock  V.  Jordan,  22  N.  D.  132,  Ann.  Cas.  1914A,  1264,  132  N.  W.  1000. 
A  court  will  not  grant  a  continuance  to  an  administrator  to  settle 
his  account  when  he  has  been  grossly  negligent  in  bringing  his  ac- 
cbunt  to  a  close:    Foster  v.  Abbott,  1  Mass.  234. 

8  Lincoln  v.  Staley,  32  Neb.  63,  48  N.  W.  887. 

4  Watson.  v.Blymer  Mfg.  Co.  66  Tex.  558,  2  S.  W.  353. 

h.  Unpreparedness  of  counsel. — A  party  whose  counsel, 
though  diligent,  is,  for  reasons  beyond  his  control,  unprepared 
for  trial,  is  entitled  to  postponement.^  Otherwise,  however,  of 
a  simple  case  requiring  but  inconsiderable  time  for  preparation.* 

IJaffe  V.  Lilienthal,  101  Cal.  175,  35  Pac.  636  (sudden  iflness  of  client). 
SGlaeser  v.  St.  Paul,  67  Minn.  368,  69  N.  W.  1101. 

But^  UL^preparedness  of  counsel  because  of  his  being  recently 
retained  will  not  authorize  postponement  if  the  client,  though 
having  sufficient  time  and  reasonable  opportunity,  has  not  been 


II. ^APPLICATIONS  TO  POSTPONE.  25 

diligent  in  securing  counsel;  *  or  where  counsel  could,  by  rea- 
sonable, diligence,  have  prepared  for  trial.* 

I  Denial  of  the  application  is  not  an  abuse  of  discretion  in  such  a  case. 
Gunn  V.  Gunn,  95  Ga:  439',  22  S.  E.  552;  Texas,  S.  F.  &  N.  R.  Co. 
V.  Saxton,  7  N.  M.  302,  34  Pac.  532.  And  especially  v/here  the  hour 
of  trial  has  been  already  reset  to  an  hour  fixed  by  the  applicant  him- 
self. Barton  V.  Mahaska, , County  Dist.  Ct.  90  Iowa,,  742,,  57  N.  W. 
611.  Or  there  is  no  showing  why  former  counsel  doe^  not  appear. 
Maloney  v  Traverse,  87  Iowa)  306,  54  N.  W.  155. 

But  a  party  whose  counsel  informs  him  on  the  day  of  the  application 
that  he  cannot  try  the  calse,  and  who  immediatfely  employs  new  coun- 
sel, is  entitled  to  postponement,- — especially  where  it, appears  that  he 
has  a  meritorious  case  which  would  be  materially  prejudiced  by  be- 
ing forced  to  immediate  trial.  Allen  v.  PoUad,  15  Ky.  L.  Rep.  52,  22 
S.  W.  436. 

S  Pennsylvania  Co.  v.  Rudel,  100  111.  603. 

13.  For  surprise  at  trial. 

a.  Fcdlure  of  evidence. — Failure  of  evidence,  due  to  the  ab- 
sence of  plaintiff's  only  witness  by  whom  he  could  defeat  a  de- 
fense, set  up  the  day  before  the  application  to  postpone,  was 
made,  and  which  took  him  by  surprise,  is  ground  for  postpone- 
ment.^ 

lAlt  V.  Grosclose,  61  Mo.  App.  409    (error  to.  refuse). 

h.  Misled  by  luitness. — So,  too,  where  the  applicant  has  bpen, 
honestly  and  without  indiscretion  .on  his  part,  misled  , by  a  yirit- 
ness  to  rely  on  his  testimony  and  is  surprised  by  thei;,wi.tness's 
testifying  contrary  to  what  was  expected ;  ^  but  the  testimony 
must  be  material.*  ' ' 

IMa'ynard  v.  Cle\i£land,  76  Ga.  52.  And  it  is  error  of  law  to  hold  that 
the  applicant's  showing  for  a  continuance,  though  otherwise  satis- 
factory, is  met  and  answered  by  the  mere' fact  that  the  witness  is 
called  by  his  adversary,  and'  not  by  himself.'    Ibid. 

But  a  claim  that  the  adverse  party  festiiied  to  a  statt'of  facts ' different 
from 'that  which  it  was  supposed  he  would  testify  to  ,  is ,  insul5ioi4nt.  . 
Butt  v.  Carson,  5  Okla.  160,  48  Pac.  182. 

SDempsey  v.  Taylor,  4  Tex.  Civ.  App.  126,  23  S.  W.  220. 
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c.  Surprise  hy  admission  of  evidence. — Surprise  predicated 
on  the  admission  of  evidence  is  good  ground  for  postponement 
when  it  is  irrelevant  to  any  issue,  of  law  or  fact  joined  or  tend- 
ered by  the  party  offering  it;  ^  or  contrary  to  the  other  party's 
understanding  of  a  ruling  on  a  former  motion,  by  which  he 
understood  it  was  to  be  excluded.^  But  not  when  the  applicant 
is  fairly  apprised  by  his  adversary's  pleadings  of  the  character 
of  the  evidence  which  he  may  expect  will  be  offered,  and  shows 
no  reason  for  being  unprepared  to  meet  it ;  ^  nor  where  the  evi- 
dence admitted  requires  no  new  evidence  to  meet  it;  *  and  noth- 
ing but  delay  would  be  accomplished  by  the  postponement. 

1  Garrett  v.  Carlton,  65  Miss.  188,  3  So.  376;   Jourdan  v.  Healey,  46  N. 
•      Y.  S.  R.  198,  19  N.  Y.  Supp.  240. 

2  Colorado  Midland  R.  Co.  v.  Bowles,  14  Colo.  85,  23  Pao.  467. 
SDueber  Watch  Case  Mfg.  Co.  v.  Lapp,  35  111.  App.  372;  Violet  v.  Rose, 

39  Neb.  660,  58  N.  W.  216.  Especially  where  there  is, no  showing  that. 
,  the  testimony  is  f  alfee  or  can  be  rebutted.  Gidionsen  v.  Union ,  Depot 
R.  Co.  129  Mo.  392,  31  S.  W.  800. 

"It  is  a  condition  preceftent'  to  the  relief  sought,  however,  that  the  appli- 
cant should  himself  be  blameless."  Gidionsen  v.  Union  Depot  R.  Co. 
129  Mo.  392,  31  S.  ;W.  800.  ,.  i. ,, 

*  Thus,  a  supplemental  account  filed  by  executors  in  a  proceeding  for  dis- 
tribution, before  the  jury  is  impaneled,  the  items  of  which  are  merely 
a  continuation  of  those  in  the  original  account.  Shiner  v.  Shiner,  14 
Tex.  Civ.  App.  489,  40  S.  W.  439. 

The  admissiciri  of  incompetent  evidence  and  its  subsequent 
withdrawal  before  argument  furnishes  in  itself  no  ground  for 
postponement.^ 

1  Especially  where  the  party  asking  its  withdrawal,  who  is  a,lso  the  appli- 
cant for  the  postponement,  is  not  prejudiced  by  it.  Rathgebe  v.  Penn- 
sylvania R.  Co.  179  Pa.  31,  36  Atl.  160. 

d.  Surprise  hy  exclusion  of  evidence. — -The  exclusion  of  evi- 
dence because  incompetent  does  not  entitle  to  a  postponement 
on  the  ground  of  surprise.^  Otherwise,  however,  where  it  is 
excluded  on  objection  contrary  to  agreement  of  counsel.'^  But 
the  application  is  discretionary  with  the  trial  court.' 

1  French  v.  Groesbeck,  8  Tex.  Civ.  App.  19,  27  S.  W.  43. 
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Otherwise,  when  the  incompetency  results  from  a  defect  which  can  be 
,  cured  w:ithout  materially,  delaying  the  trial.  Mattfield  v.  Hunting- 
ton, 17  Tex.  Giv.  App.  716,  43  S.  \V.  53.  Though  granting  the,  ap- 
plication is  not  sufficient  to  require  a  reversal  of  a  judginent  rendered 
at  a  subsequent  term,  on  full  trial  on  the  merits.  Daniels  v.  Creek- 
moue,  7  Tex.  Civ.  App.  573,  27  S.  W.  148. 

S  Cherokee  &  P.  Coal  &  Min.  Co.  v.  Wilson,  47  Kan.  460,  28  Pac.  178. 
See  also  Texas  &  P.  R.  Co.  v.  Boggs,  —  Tex.  Civ.  App.  — ,  30  S.  W. 

.1089.;  ,,.  -  ,  ,  ■■  '  '  •  ,  '       . 

3  French  v.  Groesbeck,  8  Tex.  Civ.  App.  19,  27  S.  W.  43;  Wadsworth  Poor 
School  v.Orr,  33  S.  C.  273,  11  S.  E.  830  (refusing/to  review  the  exer- 
cise of  that  discretion) ,  .::'     . 

e.  yVaiver ,  of  sfijur'p'nse.- — ^A  party  claiming  to  be  surprised 
must  move  , for, a  continuance^  at  tl^e  earliest  practicable  mo-, 
ment  f  and  failure  to  do  so  is  to  waive  the  surprise.' 

1  Collins  V.  Valleau,  79  Iowa,  626,  43  N.  W.  284,  44  N.  W.  904. 
8  McLean  v.  Hapgood,  85  Cal.  557,  24  Pac  788. 
BDueber  Watch-Case  Mfg.  Co.  v.  Lapp,  35  111.  App.  372. 

14.  Mistake  of  counsel  or  party. 

'Wbere,  in  the  progress  of  tbe  trial,  the  cause  suffers  Injus- 
tice from  tbe  honest  mistake  of  the  party  or  his  counsel,  a  eon- 
tinuanee  will  be  allowed.'  But  a  mistake  of  law  is  no  ground 
for  a  continuance.* 

1  Earnest  v.  Napier,  15  Ga.  306;  Whitaker  v.  Whitaker,  19  Ky.  L.  Rep. 

1476,  43  S.  W.  464;  Schaniberg  v.  Leslie,  19   Ky.  L.  Rep.  5.99,  41  S. 

W;  265;  Myers  v.' Trice,  86  Va."835,  11  S.  E.  428.     "'      '        '   ' 
8Musgrove  v.  Perkins,  9  Cal.  212;  Long  v.  Iluggins,  72  Ga.  776;  Hall  v. 

Mount,  3  Coldw.  73. 

15.  For  absence  of  party.  :      i  i 
a.  General  rule. — Absence  of  the  party  himself  from  the 

trial,  without  good  cause  shown,  is  not  ground  for  postponement 
as  ihatter 'of  right ;  '^  and  it  is  not  enough  that  be  remains  away 
in  reliance  upon  his  attorney's  advice  that  the  ease  fvould  not,  be 
reached,*  though  he  may  do  so  upon  such  a  statement  by  the 
court.',  A  stricter  showing  of  cause  for  absence'  is  required  in 
the  case  of  a  party  than  is  required  in  the  case'  of  a  witness.* 
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Even  in  divorce  cases  where  the  trial  court  should  be  very  lib- 
eral in  granting  continuances  a  defendant  inust  be  held  to  the 
exercise  of  good  faith,  and  diligence  and  cannot  be  heard  to  corn- 
plain  ii  the  failure  to  present  his  defense  results  from  an  at- 
tempt to  subordinate  the  (business  of  the  court  to  his  ov^n  busi- 
ness engagements  and  convenience.* 

I  Tucker  v.  Garner,  25  Kan.  454 ;  Pardridge  v.  Wing,  75  III.  236 ;  Culley 
V.  Walkeen,  .80  Mich.  443,  45  N.  W.  368 ;  Allis  v.  Meadow  Spring  Dis- 
tilling Co.  ,67  Wis.  16,  29  N.  W.  543,  '30  N.  W.  300;  Camp  v;  Morgan, 
81  Ga.|  740,  8  S.  E.  422;  Lehman  v.  Hudmon,  85  Ala.  135,  4  So.  741; 
National  Exeh.  Bank  v.  Walker,  80  Ga.  281,  4  S.  E.  763;  Evans  v. 
Marden,  154  111.  443,  40  N.  E.  446;  West  v.  Hennessey,  63  Minji.  378, 
65  N.  W.  639;  Hutcherson  v.  Lads6n,  130  Ga.  427,  60  S.  E.  ioOO". 

But  an'  action  before  a  justice  in  which  defendant  has  been  arrested 
on  civil  process  should  be  postponed  on  showing  that  defendant  ii 
in  attendance  on  the  circuit  court  as  juror.  Brower  v.  Tatro,  115 
Mich.  368,  73  N.  W.  421.  .■■..-■ 

Rut  the  motion  must  be  supported  at  least  by  proof  that  he  is  unable  to 
attend,  and  that  his  presence  is  necessary  to  a  fair  ti-ial,  either  as 
an  interested  party  (Telford  v  Brinkerhoff,  45  111.  App.  586;  Pau- 
lucci  v.  Verity,  1  Kan.  App.  121,  40  Pae.  927),  or  as  an  indiBpensabl,e, 
witness  for  himself,  and  that  it  has  been  impossible  to  secure  his 
deposition;  Hurck  v.  St.  Louis  Exposition  &  Music  Hall  Asso; '  28 
,  ,Mo.  App.  629;  Daly  v.  Miflke,/86  N.  Y.  Supp.' 92.  An  adjournment 
for  this  reason  is  within  the  discretion  of  the  court.  American 
Standard  Jewelry  Co.  v.  Hill,  90  Ark.  78,  117  S.  W.  781. 

A  mere  allegation  that  the  party's  presence  was  necessary  for  conference 
with  his  counsel  during  the  trial,— feeW, ,  not  enough  to  make  it  error 
to  refuse.  Pate  v.  Tait,  72  Ind.  450.  Or  that  his  testimony  is  neces- 
sary to  create  a  preponderance  in  his  favor,  one  postponement  for 
the  same  reason  having  already  been  had.  Cochrane  v.  Parker,  12 
Colo.  App.  169,  54  Pao:  1027.    ' 

But  Mathews  \.  Willoughby,  85  Ga.  289,  11  S.  E.  620,  holds  it  unneces- 
sary to  state  the  reason  why  the  party's  presence  is  desired. 

a  Brock  V.  South  &  North  Ala.  E.  Co.  65  Ala.  79;  Miller  v.  Brown',  18 
,  Idajjp,  200;  10,9,  Pac.  139;  Brandt  v.  McDowell,  5,2  Iowa,  230,  2  N. 
W.  1100. 

3  As,   a  statement  by  the   court  on  the   day  set   for   trial  that  the   case 

would  not  be  reached,  but  if  it  was,  it  would  be  continued  because 
of  the  illness  of  deferidant's  counsel.  Light' v.  Richardson,  3  Cal.' 
Unrep.  745,  31  Pac.  1123. 

4  Gates  v.  Hamilton,  12  la.  50 ;  Neven  v.  i  Neven,  38  Nev.  541,  Ann.  Cas. 

1918B,  1083,  148  Pac.  354,  lp4  Pac.  78.     , 
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•Barnes  v.   Barnes,  ,95   Cal.   171,   16  L.E.A.  «60,   30  Pac.  298;   Neven  v. 

I       Neven,  supra. 

Otherwise,   of  a,   statement  by  a  justice   made  out  of  court  that  a  case 
•'  will   be   continued  to  a  term '  subsequent  to   that  to  which   it  is  re- 
turnable, and  of  which  the  adverse  party  has  no  Icnowledge  until  he 
'     comes  to  the,  trial.    -Watkins  v.  Ellis,  105  Ga.  796,  32  S.  E.  131.    And 
in  Holden  v.  MoCabe,  21  Pao.  Co.  Ct.  41,  a  continuance  'granted  by  a 
,,i,  justice,  Tvhoimet  the  parties  on  the  street,  and  told  them  he  could  not 
hear   the  case  till  9   o'clock  the  next  morning,   is  held  invalid,  and 
does  not:  bind  defendant  to  appear  at  that  time. 

&.  Providential  or  unavoidable  causes. — Providential  or  un- 
avoidable causes,  or  causes  to  which  neither  the  absentee  nor  his 
counsel  have  contributed,  may,  however,  entitle  the  applicant  to 
a  postponement.* 

1  As,  whfere  plaintiff's  failure  to  attend  was  due  to  the  miscarriage  of  «. 
letter  written  by  her  attorney.     Helm  v.  Voils,  58  Kan.  816,  49  Pac. 
,,      662.    ■■■  ■'''■■'         ■.■■■.:      ^ 

And  counsel  should  be  allowed  time  to  prepare  a  formal  application  where 

"    he 'States  that  he  has  written  his  client,'  who  lives  at  a  distance, 'of  the 
time  of  trial,  and  that  his  absence  is  undoubtedly  due  to  failure  to 
receive  the  letter.'    Mayton  v.  Guild,  —  Tex.  Civ.  App.  — ,  29  S'.  W. 
,  ,  2i8.i  •     '    •-  ■  '  ' 

Otherwise,   however,  when  the  only   evidence  to   support  the   application 

is  a  telegram  fi-Om  the  absent  party  that  he  is .  "detained  proyiden- 

' ''  tially   by   s'iclcness."     McElveeii    Commission   Co.   v.    Jackson,   94.  Ga. 

54Si,  20  S.  E.  428.    Or  a  telegram  from  his  copartners  that  lie  was  at 

a  place  from  which  he  could  not  reach  the  place' of  trial  until  after' 

the  time  at  which   it  was  to  be  called,  and  diligence  demanded  that 

,,|his  deposition  should,  have  been  .taken. ,  Mayer  v.  Duke,  72  Tex.  445, 

'  10  S.'  W.  565.  ■       . 

c.  Illness  of  p,arty. — Illness  pf  a  party,  necessitating  his  ab- 
sence from  the  trial,  may  be  ground  for  a  postponement ;  *  but 
a  refusal  on  an  insuiRcient  ,showini;'  that  it  exists  is  not  error. ^ 
In  fact  it  is  generally  considered  that  a  motion  for  a  continu- 
ance because  of  the  illiit'ss  of  a  party  is  addressed  to  the  sound 
discretion  of  the  trial  c^urt  and  that  the  exercise  of,, the  djlscre- 
tion  will  not.be  interfered  with  by  the  appellale  court  unless  it 
appears' that  it  was  abused  to  such  extent  that  prejudice  or  in 
jury  resulted.' 

iPost  V.  Cecil,  11  Ind:  Apjj.  3fi2,  39  N.  E.'222;  Elliott  v.  Field,  21  Colo. 
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378;  41  Pac.  504;  JaflFe  v.  Lilienthal,  101  Cal.  175,  35  Pac.  636; 
Mathews  v.  Willoughby,  85  Ga.  289,  11  S.  B.  620 ;  Garfield  Nat.  Bank 
V.  Colwell,  28  N.  Y.  S.  R.  723,  8  N.  Y.  Supp.  380;  Morse  v.  Lowe; 
.  Ill  Ga.  274,  36  S.  E.  688;  J.  H.  Rottman  Distilling  Go.  v.  Van 
Frank,  88  Mo.  App.  50.  Absence  on  account  of  sudden  illness  has 
been  held  to  make  it  error  to  refuse.  Douglass  v.  Blakemore,  12 
HHeisk.,  564. 

otherwise,  where  both  parties  announce  "ready"  when  the  case  is  called 
in  I  its '  order,  two  -days  before  that  set  for  trial,  and  the  party  is  no 
worse  on  the  day  of  trial  than  she  was  on  the  day  set  for  the  trial. 
Hinkle  v.  Story,  96  Ga.  776,  22  S.  E.  333.  Or  where,  further  than 
his  desire  to  attend,  there  is  no  showing  that  attendance  of  the  party 
lyho  is,  a  nonresident  is  necessary,  either  as  a  .party  or  a  witness. 
Paulucci  V.  yerity,  1  Kan.  App.  121,  40  Pac.   927.  , 

For  other  illustrations  of  refusal  held  proper,  see  Schlesinger  v.  Nunan, 
26  111.  App.  525;  Duggar  v.  Lackey,  85  Ga.  631,  11  S.  E.  ios!5; 
Worshman  v.  McLeod,  —  Miss.  — ,  11  So.  107;  Rubens  v.  Mead, 
6  Cal.  Unrep.  14,  53  Pac.  432. 

2  Smith  V.  Smith,  132  Mo.  681,  34  S.  W.  471;  McGrath  v.  Tallent,  7  Utah, 
256,  26  Pac.  574. 

Thus,  -where  illness  was  shown  only  by  physician's  certificate,  without 
affidavit.,  Schnell  v.  Rothbath,  71  111.  ,83;  Waarlch  v.  Winter,  33 
111.  App.  36;  Harlow  v.  Warren,  38  Kan.  480,  17  Pac.  159.  Or  where 
the  certificate  does  not  state  that  the  one  certifying  is  a  physician, 
and  no  evidence  is  offered  that  he  is  such,  and  no  other  evidence  of 
the  illness  is  offered,  though  there  is  a  subsequent  offer  to  show  that 
the  one  certifying  is  a  physicjan.  Gainsley  v,  Gainsley,  6  Cal. 
Unrep.  310,  44   Pac.   456. 

8  Note  42  ,L.R.A.  ( N.S. )   660. 

d.  Illness  i/n  party's  family. — Illness  in  party's  family  may 
be  ground  for  postponement.^ 

1  As,  where  the  applicant's  child  is  dangerously  ill.  Peebles  v.  Ralls,  1 
'  Litt.  (Ky.)  25;  Rose  v.  Stuyvesant,  8  Johns.  426;  Langdon-Creasy 
Co.  v.  Rouse,  139  Ky.  647,  Ann.  Cas.  1912B,  292;  72  S.  W.  1113;  Skin- 
ner V.  Bryce,  75  N.  ^C.  287;  Matthews  v.  Bates,  93  Ga.  317,  20  S.  F). 
320;  Ritchey  v.  Pendley,  11  Ga.  App.  495,  75  S.  E.  841. 

But  not  where  the  illness  is  not  satisfactorily  shown  to  be  such  at  the, 
time  of  the  application  as  to  necessitate  his  remaining  at  home.  Mat- 
thews V.  Bates,  93  Ga.  317;  20  S.  E.  320.  And  see  Hathcock  v.  Mc- 
Gouirk,  119  _  Ga.  973,  47  S.  E.  563  and  Jarnagin  v.  Atkinson,  •  4 
Humph.  470. 

e.  Physical  inability  of  party. — Physical  inability  of  a  party 
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to  attend  court,  due  to  personal  injuries,  etc.,  is  not  ground  for 
postponement  unless  his  presence  is  indispensable  to  a  fair  trial.* 

1  Townsend  v.  Rhea,  18  Ky.  L.  Rep.  901,  38  S.  W.  865 ;  Beard  v.  Mackey, 
51  Kan.  131,  32  Pac.  921. 


/.  Death,  of  party. — Death  of  a  party,  necessitating  a  revivor, 
is  good  ground  for  postponement.* 

1  Grove  v.  GroVe,  13  Ky.  L.  Rep.  807,  18  S.  W.  456: 

And  delay  of  executor  in  applying,  under  the  New  York  Code  of  Civil 
,  Pi:ocedure,  for  continuance  of .  an  action  in  which  I  testator^  was ,  sole 
plaintiff,  and ,  ,which  sijrvived,  doe?,  not  prevent  granting  the  motion, 
— especially  ■  in  ' the,  absence  of  any  proof  by  defendant  that,  his  de- 
fense has  been  prejudiced  thereby.  Van  Brocklin  v.  Van  Brocklin, 
17  App;  DiV.  226,  45  N.  Y.  Supp.  541.  '   ^    >  '       ^ 

The  North  Carolina  supreme  court  will  not  review  an  order  directing  a 
postponement,  upon  suggestion '  of  the  death  of  a  party,  although  not 
a  necessary  party.    Jaffray  v.  Bear,  98  N.  C.  58,  3  S.  E.  914.  '    ' 

An  early  Maryland  statute  providing  that  a:n  action  to  recover  land  in 
which  an  infant  is  substituted  for  a  deceased  party  shall  be  continued 
until  the  infant  arrives  at  age,  unless  the  guardian  or  next  friend  of 
such  infant  shall  satisfy  the  court  .that  it  will  be  for  the  benefit  of 
sucli  infant  to  have  it  tried  during  infancy,  was  sustained  and  applied 
in'Tise  vl  Shaw,  6g  Md;  1,  11  Atl.  363,  'and  582.  ' 

The  death  of  a  life  tenant;  party  to  a  partition  proceeding,  is  ground 
for  a;  oontinuanqe.  Deshong  v.  Deshong,  ISQ  Pa.  St.i227,:65  Am.  St. 
Rep.  855,  40  Atl.  402. 

g.  Intoxication  of  party. — While  it  has  h^en  said  hot  to  be 
commendable  practice  to  continue  a'  cause  because  of  the  plain- 
tiff's intoxication,*  where  the  party's  illness  is  the  result  of  long- 
continued  use  of  alcohol,  and  is  so  far  off  in  lyime  as  to  preclude 
the  idea  that  he  became  intoxicated  with  any  view  of  affecting 
the  trial,  and  where  as  the  result  of  the 'dissipation' the  party 
is  really  physically  ill,  his  sickness  will  be  treated  as  involun- 
tary and  as  such  furnish  ground  for  cpn,tinii,ance,.^ 

1  Charles  y.  People's  Ins.  Co.  3  Colo.  419.     See  State  v.  Ellvin,  51  Kan. 

784,  33  Pac.  547.     '         "[,/'     ,      '  '' 

2  Harrod:  v.  Hutchinson,  32  Ky.  L.  Rep.  3,  105  S.  W.  365.     S3e  JBranch  v 

State,  35  Tex.  Crim.  Rep.  304,  33  S.  W.  356.  '  ' 
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hi  Insanity  of  paHy.^-lt  has  been  held  that  where  defend^ 
dnt  becomes  insane  pending  proceedings  for  divorce  the  cause 
will  be  continued  as  long  as  there  is  hope  of  defendant's  regain- 
ing reason.'      '     ^        .  :'■  '     . 

1  Stratford  v.   Stratford,  92  N.  C.  297;   Mordaunt  v.  Mordaunt,  L.  R.  2 
Prob.  &  Eliv;.,  103.  ,  , 

16.  Absence  of  party's  agent  or  representative. 

Absence  of  defendant's  law  agrnt,  who  prepares  cases  for 
trial,  secures  the  attendance  of  witnesses,  and  assists  counsel  at 
trial,  and  has  all  the  evidence  connected  with  the  case,  will  not 
authorize  postponement,  where  it  does  not  appear  how  or  why 
counsel  cannot  safely  go  to  trial  in  his  absence.'  Especially 
where  another  such  agent  is  present  who  is  well  acquainted,  with 
the  facts.'  '  ' 

lEast  TemnesBee,  V.  &  G.  R.  Co.  v.  Fleetwood,  90  Ga..  23,  15  S.  •£.  778. 
8  Gulf,  C.  &  S.  F.  R.  Co.  V.  Jagoe,  —  Tex.  Civ.  App.  — .  32  S.  W.  717.  , 

17.  Absence  of  counsel.  '    '\  ' 

a.  In  general. — Absence  of  attorney  or  counsel,  without  good 
cause  shown,  is  not  ground  of  postponement  as  matter  of,  right,' 
■r^especially  if  the  case  presents  no  unusual  or  extraordinary 
features  and  the  party  is  represented  at  the  trial  by  other  com- 
petent counsel.^ 

1  Whitehall  v.  Lan^,  61  Ind.  93;  Kern  Valley  Bank  v.  Chester,  55  Cal.  49. 
Even,  though  he  be  new  counsel  called  in  for   the  first  time.     Darley  v 

Thomas,  41  Ga,  524.  ,  . 

The  motion  is  one  to  be  disposed  of  in  the  sound  discretion  of  the  court, 
and  in  view  of  the  circumstances  then  made  to,  appear.  Baumberger 
'  v:  Arff,  96  Cal.  261.  See  also  Corbett  v.  National  Bank  of  Com- 
merce, 44  Neb.  230,  62  N.  W.  445;  Boyd  v.  Leith,  —  Tex.  Civ.  App. 
— ,  50  S.  W.  618;  Ostrom  v.  McCloskey,  —  Tex.  Civ.  App.  — ,  5Q  S, 
W.  1068;  Steenstrup  V.  Toledo.  Foundry,  etc.,  Co.  66  Wash.  10 i, 
Ann.  Cas.  1913C,  427,  119  Pac.  16;  Jones  v.  Thompson,  55  Okla.  24. 
154  Pac.  1139. 

2  Adamek  V.  Piano  Mfg.  Co.  64  Minn.  304,  66  N.  W.  981;  Gould  v.  Elgin 

City  Bkg.  Co.  136  111.  60,  26  N.  E.  497,  reversing  on  other  grounds, 
36  111.  App.  390.  ■    '  '        '■'         '     '    ■ 
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And  the  cause  has  been  regularly  set  for  trial  on  the  calendar  some  days 
previously.  Zelinsky  v;  Price,  8  Wash.  256,  36  Pac.  28.  And  it  is 
not  shown  that  counsel  present  needs  the  assistance  of  his  absent 
associate.     Stringam  v.  Parker,  159  111.  304,  42  N.  E.  794. 

h.  Absence  of  chief  counsel. — Absence  of  chief  counsel  may 
make  it  matter  of  right  if  the  dependent  circumstances  and  his 
peculiar  relation  to  the  cause  demand  it.*  Otherwise,  however, 
if  able  associate  counsel  are  present,  and  no  real  injustice  or  pre- 
judice will  result  from  a  refusal.^  And  local  counsel  is  not  jus- 
tified in  waiting  until  the  first  day  of  the  term  at  which  the  case 
is  to  be  tried  before  tirying  to  obtain  leading  counsel.' 

1  So  expressly  provided  by  statute  in  Georgia.  Code  of  1914  (1917)  sec. 
5718  [5132]. 

And  Green  v.  Culver,  19  Ky.  L.  Rep.  186,  39  S.  W.  426,  holds  a  mere 
showing  of  absence  of  chief  counsel  sufficient.  But  St  Louis,  C.  G.  & 
iFt.  S.  E.  Co.  V.  Holladay,  131  Mo.  440,  33  S.  W.  49,  holds  that  ab- 
sence of  senior  counsel,  who  are  said  to  be  familiar  with  the  facts  and 
in  possession  of  most  of  the  evidence,  which  is  documentary,  will  not 
support  an  application  where  no  excuse  for  their  absence  is  given. 

In  a  case  depending  between  the  states  of  Rhode  Island  and  Massachu- 
setts the  senior  counsel  for  Rhode  Island  appointed  by  the  legislature 
thereof  being  prevented  by  unexpected  and  severe  illness,  from  attend- 
ing the  court,  a  continuance  was  granted  upon  the  application  of 
the  Attorney  General  of  the  state  in  Rhode  Island  v.  Massachusetts, 
11  Pet.  226,  9  L.  ed.  697. 

8  Moulder  v.  KempflF,  115  Ind.  459,  17  N.  E.^  906;  Johnson  v.  Dean,  48 
La.  Ann.  100,  18  So.  902. 

sPerea  v.  State  L.  Ins.  Co.  15  N.  M.  399,  110  Pac.  559. 

c.  Illness  of  counsel  or  member  of -his  family. — Illness  may 
make  it  matter  of  right,  where  it  is  impra,cticable,  with  due  dili- 
gence, to  secure  other  counsel  in  time.*  So  also  where  counsel 
was  kept  away  by  illnes  in  his^  family.*  But  an  application  is 
properly  refused  on  an  insufficient  showing  of  the  illness.'  So, 
too,  where  it  appeared  that  defendant  was  notified  two  days  be- 
fore trial  to  procure  other  counsel  on  account  of  illness,  and  the 
issues  were  simple,  it  was  not  error  to  deny  a  motion  to  continue 
to  give  new  attorneys  time  to  prepare.* 

IRice  V.  Melendy,  36  Iowa,  166;  Thompson  v.  Hays,  119  Ga.  167,  45  S. 
E.  970. 

Abbott,  Civ.  Jur.  T.— 3. 
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"If  there  is  no  sufficient  reason. to  induce  the  belief  that  the  alleged  ground 
of  the  motion  is  feigned,  a  continuance  shouJd  be  granted,  rather 
than  to  seriously  imperil  the  just  determination  of  the  cause  by.  re- 
fusing it."    Myers,  v.  Trice,  86  Va.  835,;  11  S.  W.  428.    , 

And  refusal  is  reversible  error,  where  the  court  allowed  his  discretion  to 
be    controlled    by    his    custom   to    require    litigants    to    employ    other 

,  .  icounsel,  when  their  counsel  engaged  are  too  ill  to  attend,  and  the 
case  has  been  lo,ng  on  the  docket  Varn  v.  Green,  50  S.  C.  403,  27 
S.  E.  862.  '  '  '"  ' 

But  not  where  it  does  not  appear  that  his  client's  case  is  prejudiced  there- 
by. Tipton  Cotinty  Comrs.  v.  Brown,  4  Ind.  App.  288,  30'  N.  E.  92,5. 
Nor  where  the  case  is.  a  simple  case  which,  anyone  can  try  without 
preparation,  and  the  applicant,  is  himself  a  ,lawyer.  Jarvis  v.  Shack- 
lock,  60  111.  378:  Keegan  v.  Donnelly,  11  Colo.  App.  31,  52  Pac.  292. 
And  it  does  not  appear  when,,  if  ever,  counsel  employed  would  be  able 
to  try  the  case,  and  there  had  been  ample  time  in  which  :to  have 
engaged  other  counsel, — another  well-knqwn  and  able  attorney  pre- 
senting the  motion.     Condon  v.  Brockway,  50  111.  App.  625. 

Nor  ip  it  error  to  refuse  a  postponement,  asked  because  of  the  inflamed 
condition  of  counsel's  eyes,  where  immediately  after  thp  refusal  he 
proceeded  to  participate  and  conduct  the  trial  in  person.  Hawes 
f.  Clark,  84  Cal.  272,  24  Pac.  118.  Or  because  of  the  illness  of  lead- 
ing, counsel,  where  his  associate  was, present  and  participated  in  the 
triai.  Waxelbaum  v.  Matthews,  96  Ga."774,  22  S.  E.  380;  Wilson  v. 
Thorn,  11  Kj.  L.  Eep.,  945,  13.  S.  W.  365;  McCready  v.  Lindenborn, 
37  App.  Div.  425,  56  N.  Y,  Supp.  54. 

ind  there  is  no  abuse  of  discretion  in  refusing  a  second  continuance  be- 
cause of  counsel's  illness  where  there  has  been  no  diligence  to  pro- 
cure other  counsel  or  to  prepare  for  trial  since  the  first  continuance. 
Hittle  V.  Zeimer,  62  111.  App.  170. 

z  Thompson  v.  Thornton,  41  Cal.  626. 

Setting  aside  a  continuance  granted  for  illness  in  counsel's  family  is  not 
prejudicial  error  where  ample  time  was  afterwards  given  to  prepare 
for  the  trial,  and  the  counsel  appears  and  assists  therein.  Earner  v. 
Bayless,  134  Ind.  600,  33  N.  E.  907 ;  134  Ind.  606,  34  N.  E.  502. 

'3  Thus,  where  no  evidence  of  illness  is  presented  other  than  the  mere  oral 
statement  of  the  party.  Hunt  v.  O'Brien,  59  111.  App.  321,  Or  the 
unverified  certificate  of  a  physician.  Randall  v.  United  Life  &  Acoi. 
InSf  Asso.  39  N.  Y.  S.  E.  155,  14  N.  Y.  Supp.  631.  Or  simply  tele- 
gram.    Cabell  V.  HoUoway,  10  Tex.  Civ.  App.  307,  31  S.  W.  201. 

4  Cash  V.  Wysocki,  —  Mo.  App.  — ,  229'  S.  W.  428.  Where,  however,  He 
plaintiflf  seemed  to  have  a  meritorious  case,  and  its  associate  counsel, 
in  charge  of  the  case  was  ill,  and  in  a  condition  of  health  which  ren- 
dered him  upiit  to  proceed  on  the  trial  day,  plaintiff's  default,  on 
court's  refusal  to  grant  an  adjournment  should  have  been  open;  Or- 
loff  &  Zweiter  v.  Drayer,  186  N.  Y.  Supp.  587.  i 
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<?.'  Death  of  counsel  o¥  member  of  family. — Death  of  counsel 
may  be  ground  for  a  continuance.''  But  death  resulting  from 
sickness  of  such  a  nature  and  duration  that  reliance  should  not 
have  been  placed  upon  his  ability  to  attend  the  trial  will  not  de- 
mand a  continuance.^  Continuance  was  granted  where  counsel 
was  absent  to  attfend  mother's  funeral.^ 

1  Hunter  v.  Fairfax,  3  Dall.  305,  1  L.  ed.  613. 
8  Geiger  v.  Payne,  102  Iowa,  581,  69  N.  W,  554,  71  N.  W.  571. 
3, American  Soda  Fountain  Co.  v.  Dean  Drug  Co.  136  Iowa,  312,  ill  N. 
W.  534. 

e.  Other  engagements  of  counsel. — In  the  absence  of  any 
regulation  to  the  contrary,  actual  engagement  of  counsel  in  the 
trial  or  argument  of  a  cause  in  another'  court  at  the  same  time  is 
good  ground  for  claiming  a  postponement,^  but  an  engagement 
in  a  trial  in  an  inferior  court  is  not;  ^  and,  after  other  previous 
postponements  allowed  on  this  ground,'  or  where  the  applicant 
is  represented  by  other  apparently  competent  counsel,*  the  ap- 
plication is  addressed  to  the  discretion  of  the  court.  But  ab- 
sence on  other  engagements  is  not  a  sufficient  ground.* 

IHill  V.  Clark,  51  Ga.  122,  holding  it  error  to  refuge;  Gerlach  v.  Engel- 
hoffer,  7  Phila.  241;  'Watkins  v.  Ahrens  &  0.  Mfg.  Co.  18  Ky.  L.  Rep. 
■  926,  38  S.  W.  868;  Waxelbaum  Co:  v.  Atlantic  Coast  Line  E.  Co.  3 
Ga.  App.  394,  59  S.  E.  1129;  American  Soda  Fountain  Co.  v.  Dean, 
'  Drug  Co.  136  Iowa,  312,  111  N.  W.  534.  An  engagement  in  another 
'.  court  does  not  confer  an  absolute  right  to  continuance.  The  whole 
subject  is  in  the  discretion  of  the  court.  Southern  R.  Co.  v.  Beach, 
117  Ga.  31,  43  S.  E.  413;  Douglass  v.  Douglass,  24  Ey.  L.  Rep.  2398, 
74  S.  W.  233  ( associate  counsel  present ) .  Crouch  v.  Dakota,  W.  & 
M.  R.  Co.  18  S.  D.  540,  101  N.  W.  722.  Under  a  rule  of  court  that 
if,  it  appear  tha^  counsel  who  is  to  try  or  argue  the  case  is  engaged 
in  the  trial  of  a  case  in  other  specified  courts  the  case  shall  be  passed 
for  the  day  or  until  the  other  trial  or  argument  is  concluded  unless 
it  is  a  protracted  one,  it  is  reversible  error  to,  refuse  to  postpone 
a  cause  pending  in  a  designated  court  where  the  affidavit  is  in  the 
form  contemplated  by  this  rule  and  shows  that  counsel  is  actually 
engaged  in  the  trial  of  a  designated  case,  in  a  specified  court.  Marsh 
V.  Nassau  Show-Case  'Co.  56  N.'  Y.  Sup'p.  1083.  And  the  error  is  not 
cured  by  opening  the  default  upon  a  motion  made  and  heard  upon 
conflicting  affidavits,  with  the  imposition  of  terms  upon  the  defend- 
ant.    Ibid, 
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So,  also,  under  the  Pennsylvania  supreme  court  rule  41,  refusing  to  recog- 
nize counsel's  engagements  in  lower  courts  is  ground  for  postponing 
a  cause  in  the  supreme  court,  except  when  the  trial  was  actually 
begun  the  week  before  the  supreme  court  case  was  set  for  argument. 
Peterson  v.  Atlantic  City  E.  Co.  177  Pa.  335,  34  L.R.A.  593,  35  Atl. 
638. 

And  the  judgment  of  the  lower  court  against  the  party  whose  counsel 
is,  to  the  court's  knowledge,  at  the  time  present  in  the  supreme  court, 
pursuant  to  this  rule,  will  not  be  permitted  to  stand.     Ibid. 

An  inferior  court  should  suspend  proceedings  in  a  case,  though  then  on 
trial,  to  allow  counsel  therein  to  try  cases  called  in  a  superior  court, 
after  the  adoption  by  both  courts  of  mutual  rules  establishing  such 
comity  between  them  as  to  enable  counsel  to  represent  their  clients 
in  cases  pending  in  each,  and  the  superior  court  has  refused  to  post- 
pone because  of  counsel's  attendance  upon  the  inferior  court.  Bibb 
Land-Lumber  Co.  v.  Lima  Mach.  Works,  98  Ga.  279,  25  S.  B.  445. 

See,  however.  Cotton  States  L.  Ins.  Co.  v.  Edwards,  74  Ga.  220,  holding 
that  counsel's  absence  without  leave,  one  attending  the  supreme  court 
in  a  case  from  another  circuit,  and  the  other  attending  a  Federal 
CQurt,  was  not  a  legal  showing;  and  Evansville  &  I.  R.  Co.  v.  Haw- 
kins, 111  Ind.  549,  13  N.  E.  63,  holding  that  only  in  cases  presenting 
unusual  features  can  postponement  because  colinsel  are  professionally 
engaged  be  claimed  as  a  matter  of  right. 

2  Engagement  before  a  justice  of  the  peace.     Packer  v.  Wetherell,  44  111. 

App.  95. 

3  Brock  V.  South  &  North  Ala.  R.  Co.  65  Ala.  79 ;  Northwestern  Ben.  Mut. 

Aid  Asso.  V.  Primm,  124  111.  100,  16  N.  E,  98. 

4  Reynolds  v.  Campling,  23  Colo.  105,  46  Pac.  639.     And  it  is  not  shown 

that  the  counsel  present  were  not  conversant  with  the  facts,  nor  any 
other  reason  given  showing  a  necessity  for  the  presence  of  the  absent 
counsel.  Watkins  v.  Atwell,  —  Tex.  Civ.  App.' — ,  45  S.  W.  404,  cit- 
ing Western  U.  Teleg.  Co.  v.  Brooks,  78  Tex.  332,  14  S.  W.  699;  Dis- 
trict Court  Rule  49,  84  Tex.  715.  ' 
6  Jackson  v.  Wakeman,  2  Cow.  578. 

/.  Attendance  on  session  of  legislature. — Actual  attendance 
upon  a  session  of  the  legislature,  of  which  counsel  is  a  member, 
at  the  time  a  cause  is  called  for  trial,  demands  its  postponement 
as  a  matter  of  righ*-,  upon  a  proper  showing  thereof.^ 

ISp  by  statute,  in  Illinois  (Stat,  of  1913  (Supp.  1917)  §  8603).  Har- 
rigan  v.  Turner,  53  111.  App.  292;  Ware  v.  Jerseyville,  158  111.  234, 
41  N.  E.  736.     And  in  Cal.  Code  Civ.  Proc.  1915   (Supp.  1921)   §  595. 

But  it  must  be  shown  that  he  was   actually  employed  before  the  com- 


II. APPLICATIONS    TO    POSTPOlirE.  37 

mencement  of  the  aession.  Chicago  Public  Stock  Exchange  v.  Mc- 
Claughry,  50  111.  App.  358,  148  111.  372,  36  N.  E.  88.  And  the  appli- 
cant must  show  that  he  expects  to  have  the  absent  counsel  present  at 
the  next  term.     Lamar  v.  McDaniel,  78  Ga.  547. 

18.  Absence  of  witness. 

a.  In  general;  neglect  to  subpoena. — Absence  of  a  witness 
who,  although  a  resident  within  the  jurisdiction  of  the  court, 
has  not  been  subceiiaed,  without  good  cause  shown  for  the  fail- 
ure to  subpoena,  is  no  ground  for  postponement.^  !N"or  does  ab- 
sence of  a  witness  whom  the  applicant  omitted  to  subpoena, 
though  in  reliance  on  his  promise  to  attend,  entitle  to  a  post- 
ponement.* But  the  application  is  discretionary  with  the  trial 
court,^  and  its  refusal  is  not  error  unless  that  discretion  is 
abused.*  If  a  witness  absents  himself  from  court  without  con- 
sent of  the  party  who  subpoenaed  him,  it  is  ground  for  contin- 
uance.^ Where  an  application  is  ihade  for  a  continuance  on  the 
grouhd  of  an  absent  party  to  an  action,  who  is  also  a  material 
witness,  the  application  stands  upon  a  different  footing  from 
one  based  upon  the  absence  of  witnesses  who  are  not  parties.  It 
has  been  held  where  it  appeared  frgna  the  imcontradicted  evi- 
dence of  a  physician  that  one  of  the  parties  whose  testimony 
was  absolutely  essential  to  a  defense  was  obliged  to  leave  the 
state  because  of  the  condition  of  her  health  shortly  before  the 
trial,  that  a  continuance  should  have  been  granted  to  secure  the 
presence  or  deposition -of  the  party.® 

1  Bates  V.  Messer,  76  Ga.  696;  People  ex  rel.  Cacheaux  v.  Hanson,  150 
111.  122,  127,  36  N.  E.  998;  Bailey  v.  Kerr,  180  111.  412,  54  N.  E. 
165;  Rose  v.  Hall,  19,  Ky.  L.  Hep.  163,  39  S.  W.  413;  Blair  v.  Chi- 
cago &  A.  E.  Co.  89  Mo.  334,  IS.  W.  367;  Keller  v.  Feldman,  2 
Misc.  179,  49  N.  Y.  S.  K.  718,  23  N.  Y.  Civ.  Proc.  Rep.  37,  29  Abb. 
N.  C.  426,  21  N.  Y.  Supp.  581;  Poole  v.  Jackson,  66  Tex.  380,  1  S. 
W.  75;  House  v.  Cessna,  6  Tex.  Civ.  App.  7,  24  S.  W.  962;  Texas 
&.  P.  R.  Co.  V.  Turner,  —  Tex.  Civ.  App.  — ,  37  S.  W.  643;  Mullinax 
V.  Wkybi-ight,  33  W.  Va.  84,  10  S.  E.  25;  Kearney  Stone  Works  v. 
McPherson,  5  Wyo.  178,  38  i-ac.  920. 

So,  even  though  the  applicant  did  not  know  his  case  would  be  for  trial 
until  the  day  before  its  commencement,  where  there  is  no  claim  that 
his  counsel  were  absent  during  the  previous  days  of  the  term.  Out- 
calt  V.  Johnston,  9  Colo.  App.  519,  49  Pae.  1058. 

So,  also,  of  omission  to  notify  witnesses  of  the  day  of  trial  as  required 
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by  a  rule  of  court,  although  they  have  been  duly  subpoenaed.  Wil- 
son V.  Burr,  97  Ga.  256,  22  S.  E.  991. 

So,  where  the  failure  to  procure  the  attendance  of  an  employee  of  the 
applicant  is  due  to  his  absence  from  duty  on  leave.  East  Line  & 
R.  River  R.  Co.  v.  Scott,  71  Tex.  703,  10  S.  W.  298.  Or  his  attend- 
ance is  promised  by  the  applicant,  but  the  failure  is  unexplained, 
though  counsel  is  not  lacking  in  diligence.  Toledo,  St.  L.  &  K. 
C.  R.  Co.  V,  Stephenson,  131  Ind.  203,  30  N.  E.  1082.  Or  the  wit- 
ness was  not  subpoenaed  because  he  was  the  applicant's  attorney  and 
was  expected  to  be  present,  if  needed.  Zabel  v.  Nyenhuis;  83  Iowa, 
7.06,  49  N.  W.  999. 

And  so,  even  though  the  witness  has  left  the  country,  where  he  ought  to 
have  been  subpoenaed  before  his  departure.  San  Antonio  &  A.  P.  R. 
Co.  V.  Bowles,  —  Tex.  Civ.  App.  — ,  30  S.  W.  89. 

2  Common  practice.     Freeland  v.   Howell,  Anthon,  N.   P.   272 ;    Blount  v, 

Beall,  95  Ga.  182,  22  S.  E.  52;  Kozlowski  v.  Chicago,  113  111.  App 
513;  Foster  v.  Hinson,  76  Iowa,  714,  39  N.  W.  682;  Life  Ins.  Clearing 
Co.  v.  Altsehuler,  55  Neb.  341,  75  N.  W.  862,  affirming  53  Neb.  481, 
73  N.  W.  942;  Campbell  v.  McCoy,  3  Tex.  Civ.  App.  298;  Texas  &  P 
R.  Co.  V.  Hall,  83  Tex.  675,  19  S.  W.  121. 

Otherwise  of  a  foreign  witness  vf)io  could  not  be  subpoenaed  because  be 
yond  the  jurisdiction,  but  whose  promise  was  properly  relied  upon 
Cahill  V.  Hilton,  31  Hun,  114.  Even  though  he  be  a  coparty,  and  it 
is  shown  that  he  is  the  only  witness  to  the  facts  desired  to  be  proved 
Johnson  v.  Mills,  31  Neb.  524,  48  N.  W.  266;  Johnson  v.  Peter  (Mc- 
Call  V.  Peter),  31  Neb.  528,  48  N.  W.  267. 

But  Clouston  V.  Gray,  48  Kan.  31,  28  Pac.  983,  upholds  a  refusal  where 
witness  left  the  jurisdiction,  promising  to  return  for  the  trial,  when 
the  case  had  been  ready  for  trial  nearly  a  year,  and  he  did  not  appear 
to  be  the  sole  witness.  Where  expert  witnesses  had  promised  to 
attend  the  trial  on  short  notice,  but  were  not  present  owing  to  the 
unexpected  termination  of  a  previous  case,  the  party  desiring  them  was 
held  entitled  to  adjournment  on  payment  of  costs  of  trial.  Smith  v. 
Lidgerwood  Mfg.  Co.  60  App.  Div.  467,  69  N.  Y.  Supp.  975;  Heyman 
v.  Singer,  51  Misc.  18,,  99  N.  Y.  Supp.  942. 

3  Farmers'  &  Drovers'  Bank  v.  Williamson,  61  Mo.  259;  Missouri  P.  R.  Co. 

V.  Haynes,  1  Kan.  App.  586;  Clark  v.  Dekker,  43  Kan!  692,  23  Pac. 
956;  Atkins  v.  Field,  89  Me.  281,  36  Atl.  375;  Wait  v.  Krewson,  59 
N.  J.  L.  71,  35  Atl.  742;  State  v.  Howe,  27  Or.  138,  44  Pac.  672; 
Foertsch  v.  Germuiller,  9  App.  D.  C.  351. 
So  in  a  Federal  court,  though  sitting  in  a  state  under  the  statutes  of 
which  it  is  not  discretionary,  since  the  mode  of  summoning  witnesses 
and  taking  testimony  in  Federal  courts  is  regulated  by  United  States 
statutes,  and  the  act  conforming  the  practice  in  Federal  courts  to  that 
of  the  state  courts  does  not  apply.  Texas  &  P.  R.  Co.  v.  Nelson,  1 
C.  C.  A.  688,  2  U.  S.  App.  213,  50  Fed.  Rep.  814, 
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4  Norfolk  &  W.   R.  Co.  r.  Shott,  92  Va.   34,  22  S.-  E.  811;   Hamilton  v. 
,.       Moore,  94. Ga.  707,  19  S.  E.  993. 

Thus,  refusal  is  no  abuse i  of  discretion,  where  the  witness  is  present  and 

...  ;  -testifies  at  the  trial.  ImhofI  v..  Richards,  48  Neb.  590,  67  N.  W.  483; 
,"  Hartford  F.  Ins.  Co.  v.  Corey,  53  Neb.  209,  73  N.  W.  674;  Life  Ins. 
,  Clearing, Co.  v.  Altschuler,  55  Neb.  341,  75  N.  W.  862,  53  Neb.  481,  73 
N.  W.  942.  Or  where  the  witness,  who  had  been  served  with  a  sub- 
pcena  duces  tecum,  subsequently  appears  in  court  and  testifies,-  and 
,  all  the  papers  and  records  he  is  required  to  bring  appear  in  the  rec- 
ords of  the  case  and  are  treated  as  though  duly  offered  in  evidence. 
Aldridge,  V.  Elerick,  1,  Kan.  App.  306,  41  Pac.  199.  Or  where  his 
deposition  had  been  taken  in  anticipation  of  his  removal  from  the 
State.    Goodell  v.  Gibbons,  91  Va.  608,  22  S.  E.  504. 

And.  an  application  to  procure  a  witness  discovered  pending  the  trial  may 
be  refused  where  neither  party  nor  counsel  knows,  except  by  hearsay, 
that  he  can  testify  to  any  material  fact.     Central  R.  Co.  v.  Curtis, 

'■      87  Ga.  416,  13' S.  E.  757:   ' 

Otherwise  where  absent  and  material  witnesses  were  in  necessary  attend- 
ance upon  a  United,  States  cQurt,  and  sufficient  diligence  is  shown. 
Adams  V.  Griiind| Island.  &  W.  C.  R.  Co.  10  S.  D.  239,  72  N.  W.  577. 

Or,  whpre  tibe  refusal,  of  a  sufBcient  application  \vas  .b,ased  on  an  errone- 
ous conception  oi  the  law,  in,  consequence  of  which  the  party  suffered 
serious  disadvantage.     Maynard  v.  Cleveland,  76  Ga.  52. 

But,witjidrawing~  an  answer  and  demurring  to  the  petition  after  a  refusal 
to  postpone  on  the.  ground  of  absent  witnesses  waives  any  error  in 
the  refusal.     Day  v.  Mooney,  3  Okla.  608,  41  Pac.  142. 

5  Bedford  v.,Gartrell,,-- Miss., —,  36- So.  529. 

6  Strom  V.  Toklas,  78  Wash.  223,  138  Pac.  880.     In  Betts  Spring  Co.  v. 

Jardine  Mach.  Co.  23  Cal.  App.  705,  139  Pac.  657,  it  waa  held  an 
abuse  ot.  discretion  to  refuse  a,  continuance  to  a  defendant  in  a  civil 
, action  who  -was  the  only  witness  to  her  defense  and  who-  in  search  of 
I  health  had  journeyed  to  Europe  whence  he  would  return  in  two  months, 
the  ease  having  been  marked  on  the  court's  calendar  for  two  years 
without'  having  been  brought  to  trial  by  plaintiff. 

h.  Opportunity  to  take  deposition.-^l^ov  does'  absence  of  a 
transient  witness  whom  the  applicant; had  adequate,  opportunity 
to  examine  -before  the  trial.'' 

llde  v.  Gilbert,  62  III.  App.  524;  McKinsey  v.  McKee,  109  Ind.  209,  9  N. 
E.  '771;  Campbell  v.  Blanke,  13  Kaii.  62;  Holmes  v.  Corbih,  50  Minn. 
209,  52  N.  W.i531;  Harris  v.  Powell,  56  Mo.  App.  24;  Kansas  City,  W. 
&  N.  R.  Co.  V.  Conlee,  43  Neb.  121,  61  N.  W.  Ill;  McKay  v.  Marine 
Ins.  Co.  2  Caines,  384;  Swope  v.  Burnham,  6  Okla.  736,  52  Pac.  924; 
Smithi  v..  Cunningham,  9  Phila.  96 ;  Western  U.  Teleg.  Co.  v.  Rosen- 
treter,  80  Tex.  406,  16  S.  W.  25;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Hen- 


40  CIVIL    TEIAL    BEIEF. 

ning,  —  Tex.  Civ;  App.  — ,  39  S.  W.  302,  affirmed  in  90  Tex.  656,  40 
S.  W.  392;  Wytheville  Ins.  &  Bkg.  Co.  v.  Teiger,  90  Va.  277,  18 
S.  B.  195;  Juch  V.  Hanna,  11  Wash.  676,  40  Pac.  341. 

Inconvenience  and  embarrassment  to  a  railroad  company  caused  by  bejpg 
compelled  to  bring  to  the  trial  as  witnesses  its  train  masters  and 
train  despatchers  will  not  justify  a  continuance  where  their  testimony 
might  have  been  taken  by  deposition.  Hogau  v.  Missouri,  K.  &  T.  R. 
Co.  88  Tex.  679,  32  S.  W.  1035. 

And  a  third  application  is  properly  refused,  when  made  on  account  of  the 

'    absence  of  a  witness  who  was  also  absent  at  the  preceding  term,  and 

in  the  meantime  no  diligence  was  used  to  secure  his  evidence.     Ft. 

Worth  k  D.  C.  R.  Co.  v.  Kennedy,  12  Tex.  Civ.  App.  654,  35  S.  W.  335. 

The  sufficiency  of  the  excuse  for  failure  to  obtain  the  deposi- 
tion of  a  nonresident  witness  before  the  trial,  and  the  degree  of 
diligence  exercised  in  that  respect,  are  questions  for  the  trial 
court.* 

1  Allen  V.  Brown,  72  Minn.  459,  75  N.  W.  385.  A  party  requesting  a  con- 
tinuance for  the  purpose  of  taking  a  deposition  should  show  diligence, 
and  is  not  entitled  to  a  continuance,  if  opportunities  to  procure  evi- 
dence have  been  neglected.  Nickell  v.  Citizens'  Bank,  22  Ky,  L,  Rep. 
1552,  60  S.  W.  925. 

But  where,  after  plaintiff  had  introduced  his  evidence,  the  defendant  asked 
an  adjournment  until  the  arrival  of  a  deposition,  it  appearing  that 
he  was  not  negligent,  it  was  held  error  to  refuse  his  request  for  a 
temporary  adjournment.  Sun  Ins.  Office  v.  Steger,  129  Ky.  808,  112 
S.  W.  922. 

c.  Absence  of  foreign  witness. — Absence  of  a  foreign  witness 
is  ground  for  postponement  if  there  were  circumstances  justify- 
ing the  reliance  of  the  applicant  on  his  voluntary  attendance.* 
Otherwise  not.^  It  has  been  held  that  a  party  has  no  right  to 
rely  upon  the  promise  of  a  nonresident  witness  to  attend  the 
trial  but  should  take  his  deposition.'  Stating  the  conclusion  of 
the  cases  in  a  different  form,  the  absence  of  a  foreign  witness  is 
ground  for  a  continuance  only  when  the  party  seeking  the  con- 
tinuance exercised  due  diligence  and  failed  to  secure  the  attend- 
ance of  the  witness  or  his  testimony.  To  secure  a  continuance 
there  must  also  be  some  probability  of  the  testimony  being  pro- 
cured.* 

1  Cahill  V.  Hilton,  31  Hun,  114  (error  to  refuse);  Mowat  v.  Brown,  17 
Fed.  Rep.  718;  Brown  v.  State,  65  Ga.  332. 
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*  Campbell  v.  Blanks,  13  Kan.  62,  and  Gill  v.  Buckingham,  7  Kan.  App. 

227,   52   Pac.   897    (witness   residing   in   another   county).     See   also 

Drumm-Plato   Commission   Co.  v.   Byers,   7   Kan.  App.   812,  53   Pac. 

1131;  Rome  R.  Co,  v.  Barnett,  94  Ga.  446,  20  S.  E.  355. 
As  where  the  witness  is  applicant's  servant  and  the  court  has  no  power 

to  compel  his  attendance  because  of  his  nonresidenoe.     Fire  Asso.  of 

Phila.  V.  Hogwood,  82  Va.  342. 
s  State  Bank  v.  Western  Union  Teleg.  Co.   19  N.  M.  211,  L.R.A.1915A, 

120,  142  Pac.   156;   Christian  &  C.  Co.  v.  Dantzler  Lumber   Co.  78 

Miss.  74,  28  So.  788. 
4  Note  in  L.R.A.1918E,  527. 

The  mere  fact  of  nonresidence  of  an  absent  witness,  however, 
will  not  justify  the  assumption  that  ordinary  diligence  could 
not  have  secured  the  testimony,  but  the  applicant  must  show 
that,  m  the  exercise  of  due  diligence,  he  was  unable  to  do  so.* 

1  Benoit  v.  Revoir,  8  N.  D.  226,  77  N.  W.  605. 

And  that  the  applicant  was  induced  (it  not  being  stated  by  whom)  to 
believe  that  the  witness  would  return  to  the  county  in  which  the  ac- 
tion was  pending  in  time  to  finish  a  deposition  already  begun  will  npt 
excuse  the  applicant's  failure  to  take,  his  deposition  in  the  county 
in  which  the  witness  lived,; — especially  where  he  knew  that  a  speedy 
trial  would  be  insisted  upon.  Leiper  v.  Earthman,  —  Tenn.  — ,  46 
S.  W.  321. 

Otherwise,  where  the  witness  is  sick  at  the  time  of  trial  and  there  has 
been  no  laches  in  taking  her  deposition.  Crittenden  v,  Coleman,  74 
Ga.  803. 

Or  wnere  the  importance  of  the  witness  was  ascertained  too  recently  he- 
I  fore  trial  to  h^ve  taken  his  deposition,  and  the  postponement  asked 
was  so  short  as  not  to  work  injury  to  the  adverse  party.  Perkins  v. 
Whitney,  34  N.  Y.  S.  R.  951,  12  N.  Y.  Supp.  184. 

d.  Opfortwnity  to  procure  witness. — Absence  of  witness  who 
unexpectedly  went  abroad,  so  that  there  was  no  opportunity  to 
subpoena  him,  is  ground  for  postponement.*  So  of  the  unex- 
pected death  of  a  subpoenaed  witness  too  shortly  before  the  trial 
to  allow  of  getting  other  evidence.* 

iNixen  v.  Hallett,  2  Johns.  Cas.  218. 

Or  where  he  left  the  state  after  the  case  was  placed  on  the  calendar,  but 
before  the  calendar  was  published,  a  rule  of  court,  requiring  subpoena- 
ing of  witnesses  as  soon  as  the  calendar  is  published  and  announced 
by  the  court.     Miller  v.  Hickman,  1  Penn.    (Del.)    263,  40  Atl.  192. 
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Otherwise,  where  witness,  before  leaving,- told  applicant  of -his'  intention 
to  leave,  and  that  another  could  give  the  desired  evidence,  although 
the  latter  fails  to  testify  as  expected.  San  Antonio  Street  R.  Co.  v. 
Eenken,  15  Tex.  Civ.  App.  229,  38  S.  W.  829. 

2  Long  v.  McDonald,  39  Ga.  186  (judgment  reversed  for  refusing  postpone- 
nient ) . 

19.  Fot  absence  of  docuihentary  evidence. 

ISTor  does  absence  of  documentary  evidence  which  the  appli- 
cant has  omitted  to  procure,  though  he  has  had  ample  time  and 
opportunity/  or  which  in  substance  is  supplied  by  other  evi- 
dence admitted,*  entitle  to  a  postponement.  Otherwise,  of  the 
absence  of  documentary  evidence,  the  existence  of  which  was  too 
recently  discovered  to  enable  the  pa;rty  to  have  produced  it.' 

1  Emmons  v.  Pidcock,  93  Va.  146,  24  S.  E.  905 ;  Huttig  Sash  &  Door  Co.  v. 

Montgomery,  57  Mo.  App.  91;  Pierie  v.  Berg,  7  S.  D.  578,  64  N.  W. 

1130 ;  Brackett  v.  Carrico,  18  Ky,  L.  Rep.  874,  38  S.  W.  694 ;  Morrisoii 

V.  Morrison,  102  Ga.  170,  29  S.  E.  125;  Stewart  v.  Sutherland,  93  Cal. 

'    270,  28  Pac.  947: 

Otherwise,  of  necessary  evidence  Whose  nonproduction   is  due  wholly  to 

'     causes  not  chargeable  to  the  applicant ;   as,  failure  of  a  surveyor  to 

report  his  survey '  of '  the  land  in  suit,  aS  ordered  "by  thte  court,  though 

at  the  adverse  party's  request.     Green  v.  Culver,  19  Ky.  L.  Rep.  186, 

39  S.  W.  426.     So,  even  though  tlie  failure  is  due  to  the  applicant's 

refusal  to  advance  money  to  pay  for  the  survey,  where  he  expresses 

his   willingness  to   pay   if   so   ordered   by  the   court.      Schamberg  v. 

Leslie,  19  Ky.  L.  Rep.  599,  41  S.  W.  265. 

2  Prior  v.  North  Texas  Nat.  Bank,  —  Tex.  Civ.  App.  — ,  29  S..  W.  84v 

3  Cahill  V.  Dawson,  1  Fost.  &  F.  291 ;   Higginson  v.  Bank'  of  England,  1 

Fost.  &  F.  450.     ■  f' 

Otherwise,  where  with  the  slightest  diligence  the  evidence  might  'have 
been  procured.    Morrison  v.  Morrison,  102  Ga.  170,  29  S.  E.  125. 

20.  Seeking  discovery  and  production  of  papers. 

A  party  who,  by  interrogatories  filed  and  commission  at- 
tached, on  proper  notice,  seelcs  discovery  from  an  adversary, 
which  is  material  and  within  the  terms  of  the  statute,  is  entitled 
to  a  postponement  on  failure  of  his  adversary  to  answer  the  in- 
terrogatories.^ So,  too,  on  notice  to  produce  papers,  the  court 
may,  on  holding.it  bad  in  part  as  being  too  vague  in  description, 
give  time  to  anwser  the  part  held  good.*    But  a  trial  should  not 
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be  delayed  for  a  party  demanding  tte  production  of  papers  who 
has  been  negligent  in  making  the  demand,  and  offers  no  satis- 
factory excuse  therefor,  though  it  could  lawfully  have  been  made 

earlier.' 

1  Brown  v.  Mercer,  82  Ga.  550,  9  S.  E.  471. 

2  Parish  v.  Weed  Sewing  Mach.  Co.  79  Ga.  682,  7  S.  E.  138. 
SBartli  V.  Green,  78  Tex.  678,  15  S.  W.  112. 

21.  Diligence  in  procuring  evidence. 

a.  Generallij.' — There  is  no  fixed  standard  of  diligence.  It 
depends  upon  the  usual  course  of  procedure  and  course  of  busi- 
ness, the  situation  or  location  of  the  absent  witness  and  the  fa- 
cilities  which  may  be  employed  to  procure  his  attendance,  and 
all  the  facts  and  circumstances  of  the  case.^  Generally,  how- 
ever, whether  at  common  law  or,  under  the  statute?,  the  appli- 
cant must  show  thaty  although  diligent,  he  has  been  unable  to 
learn  of  the  witness  and  his  materiality,*  or  his  whereabouts,' 
but  that  if  given  tinie  they  can  be  discovered ;  *  that  he  has  been 
unable  to  secure  the  attendance  of  the  witness ;  ^  that  the  wit- 
ness's absence  is  not  of  his  procurement,  or  with  his  consent  or 
connivance,  directly  or  indirectly; '  and  that  vexation  or  delay 
is  not  the  purpose  of  the  application.''  Failure  to  subpoena  a 
witness  on  whom  a  subpoena  could  have  been  served  is  ordi- 
narily fatal  to  the  application;  a  party  is'  not  justified  in  rely- 
ing on  the  prt)mise  of  the  vpitness  to  attend  the  trial.' 

1  Davis  &  R.  Bldg.  &  Mfg.  Co.  v.  Riverside  Butter  &  Cheese  Co.  84  Wis. 

262,  54  N.  W.  ]08. 
The  acts  constituting  the  alleged  diligence  must  be  proved  by  one  having 

personal  knowledge  thereof.     Nix  v.  Pope,  —  Tex.  Civ.  App.  — ,  37 

S,  W.  617. 
iBut  the,v  oral  j  statement  of  counsel  that  two  witnesses,  not  named,  were 

sick,  is  insuflacient,  no  claim  being  made  that  they  were  material,  and 

no  legal  proof  of  either  fact  presented  on  which  the  court  could  act. 

Spangehl  v.  Spangehl,  39  App.  Div.  5,  57  N.  Y.  Supp.  7. 
Fqr  illustrative  cases  qn  the  question  of  diligence,  see  also:   Chambers  v. 

Modern  Woodmen,  18  S.  D.  173,  99  N.  W.  1107;   Hart  v.  Green,  16 

Colo.  App.  70,  65  Pac.  344;  Illinois  C.  R.Co.  v.  Belt,  29  Ky.  L.  Rep. 

421,  93  S.  W.  601;  Hosman  v.  Kinneally,  43  Misc.  76,  86  N.  Y.  Supp. 

263;  Lichliter  v.  Russell,  89  111.  App.  62;  Corporation  of  Members  of 
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Church  of  Jesus  Christ  of  L.  D.  S.  v.  Watson,  30  Utah,  126,  83  Pac. 
731;  Murphy  v.  Hood,  12  Okla.  593;  St.  Louis  Stave  &  Lumber  Co. 
V.  United  States,  100  C.  C.  A.  640,  177  Fed.  178;  Patton  &  G.  Co.  v. 
Shreve,  134  111.  App.  271;  El  Dorado  &  B.  R.  Co.  v.  Knox,  90  Ark.  1, 
134  Am.  St.  Rep.  17,  117  S.  W.  779;  Rankin  v.  Caldwell,  15  Idaho, 
625,  99  Pac.  108;  Spear  Min.  Co.  v.  T.  J.  Shinn  &  Co.  93  Ark.  346, 
124  S.  W.  1045;  Gillman  v.  Media,  M.  A.  &  C.  Electric  R.  Co.  224 
Pa.  267,  73  Atl.  342;  International  &  G.  N.  R.  Co.  &  Biles,  56  Tex. 
Civ.  App.  193,  120  S.  W.  952;  Western  U.  Teleg.  Co.  v.  Woodard,  84 
Ark.  323,  105  S.  W.  579,  13  A.  &  E.  Ann.  Cas.  354;  Armour  &  Co. 
v.  Kollmeyer,  16  L.R.A.(N.S.)  1110,  88  C.  C.  A.  242,  161  Fed.  78; 
Western  U.  Teleg.  Co.  v.  Johnsey,  49  Tex.  Civ.  App.  487,  109  S.  W. 
251;  Slayden-Kirksey  Woolen  Mills  v.  Picker,  130  111.  App.  355; 
Louisville  Cooperage  Co.  v.  Farmer,  33  Ky.  L.  Rep.  180,  109  S.  W. 
893. 
8  Simmons  v.  Louisville  &  N.  R.  Co.  13  Ky.  L.  Rep.  941,  18  S.  W.  1024; 
RicWond  &  M.  R.  Co.  v.  Humphreys,  90  Va.  425,  18  S.  E.  901. 

3  Hogan  V.  Missouri,  K.  &  T.  R.  Co.  88  Tex.  679,  32  S.  W.  1035. 

And  of  vphom,  when,  where,  and  how  inquiries  in  regard  to  procuring  the 
testimony  were  made.  Clouston  v.  Gray,  48  ■  Kan.  31,  28  Pac.  983. 
And  for  illustrations  of  insufficient  showing,  see:  Scliultz  v.  Moon,  33 
Mo.  App.  329;  East  Tennessee,  Y.  &  G.  R.  Co.  y.  Fleetwood,  90  Ga.  23, 
15  S.  E.  778;  Moffitt  v.  Chicago  Chronicle  Co.  107  Iowa,  407,  78  N. 
W.  45;  Watson  v.  Blymer  Mfg.  Co.  66  Tex.  558,  2  S.  W.  353;'  Tomp- 
kins V.  Montgomery,  123   Cal.  219,  55  Pac.  997. 

4  Heitschmidt  v.  McAlpine,  59  111.  App.  231. 

6  Jones  V.  Rome  Grocery  Co.  99  Ga.  103,  24  S.  E.  959;  Cerealin  Mfg.  Co.  v. 

Bickford,  129  Ind.  236,  28  N.  E.  545;  Hunt  v.  Listenberger,  14  Ind. 

App.  320,  326,  42  N.  E.  240,  964;  Texas  &  P.  R.  Co.  v.  Snyder,  — 

Tex.  — ,  18  S.  W.  559;  Ketchum  v.  Breed,  66  Wis.  85,  26  K  W.  271. 
And  the  fact  that  subpoenas  were  issued  at  the  instance  of  a  coparty  who 

filed  no  answer  will  not  avail  an  applicant  who  is  himself  negligent. 

Willis  V.  Sanger  Bros.  15  Tex.  Civ.  App.  655,  40  S.  W.  229.    For  other 

cases,  see  supra,  §  18  and  notes  thereto. 
6  Bates  V.  Messer,  76  Ga.  696;   Runnals  v.  Aycock,  78  Ga.   553,  3  S.  E. 

657;  Lamar  v.  McDaniel,  78  Ga.  547,  3  S.  E.  409;  Bo'ggegs  v.  Lowrey, 

78  Ga.  353,  3  S.  E.  771;  North  Chicago  City  R.  Co.  v.  Gastka,  128  111. 

613,  4  L.R.A.  481,  21  N.  E.-  522.     Compare,  Blasland-Parcels-Jordon 

Shoe  Co.  V.  Hicks,  70  Mo.  App.  301. 
1  This  is  generally  a  statutory  provision,  and  a  statement  in  the  affidavit 

following  the  language  of  the  statute  is  generally  sufficient.     See  the 

various   codes   and   statutes.     And   see  Lamar  v.  McDaniels,  78   Ga. 

'547,  3  S.  E.  409. 
8  Hensley  v.  Lytle,  5  Tex.  497,  55  Am.  Dec.  741. 

b.  Under  statutes. — In  those   jurisdictions,    however,   in 
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which  there  are  statutory  provisions  or  rules  of  court  the  sufE- 
ciency  of  diligence  shown  is  to  be  tested  only  by  strict  compli- 
ance with  those  statutes  or  rules ;  ^  and  ordinarily  an  applicant 
whoy  in  good  faith,  has  complied  with  those  statutory  require- 
ments, and  shows  due  diligence  used,  in  the  manner  required  by 
statiite,'  is  entitled  to  continuance  as  matter  of  right,^  or  at  least 
tp  a  temporary  suspension  of  the, trial  for  a  sufficient  time  to 
b,ring  in  a  disobedierit  witness.'  But  the  application  should  be 
made  in  apt  time.*  And  an  application  not  purporting  to  state 
a  case  of  right  to  continuance  under  the  statute  is  addressed  to 
the  disctetion  of  the  court.* 

IMullaly  V.  Springer  Lithographing  Co.  —  Tex.  Civ.  App.  — ,  29  S.  W. 
167.  Arid  see  Simon  v.  Sheridan  &  S.  Co.  21  Misc.  489,  47  N.  Y. 
Supp.  647. 

It  is  not  enough  under  the  Texas  statute  to  state  that  diligence  was 
used  to  procure  the  evidence,  but  it  inust  also  be  stated  that  due  or 
suffieient  diligence  was  used.  Crawford  v.  Saunders,  —  Tex.  Civ. 
App.  ^29  S.  W.  102,  and  authorities  cited.  (See  present  Texas 
Stat.' art.  1918,  Vern.-Sayl.  Stat.  1914   [Supp.  1918]). 

But  an  honest  mistake  in  summoning  che  wrong  person  as  a  witness, 
which  is  not  discovered  until  tlie  night  before  the  trial,  entitles  to  a 
1  '  continuance,  if  the  witness  is  a;  material  one.  Myers  v.  Trice,  86  Va. 
835,  11  S.  E.  428. 

As  to  necessity'  of  tendering  witness's  fees  in  order  to  procure  a  continu- 
ance for  absence  of  the  witness,  see  Texas  &  P.  R.  Co.  v.  Hall,  83  Tex. 
'  6^8,  19  S.  W:  121;  Dillingham  v.  Ellis,  86  Tex.  447,  25  S.  W.  618. 
And  see  Doll  v.  Mundine,  7  Tex.  Civ.  App.  96,  26  S.  W.  87. 

SEe  White,  45  La.  Ann.  632,  12 'So.' 758;  Nichols  v.  Headley  Grocer  Co. 
66  Mo.  App.  321;  Kelly  v.  Weir,  19  Misc.  366,  43.  N.  Y.  Supp.  497'; 
Smyth  v.  Wilmington  City  E.  Co.  1  Penn.  (Del.)  218,  40  Atl.  189; 
Dillingjiam  v.  Chapman,  —  Tex.  Civ.  App.  — ,  30  S.  W.-  677;  Texas  & 
P.  R.  Co.:  V,  Yates,  —  Tex.  Civ.  App.  — ,  33  ;S.  W.  291 ;  Cleveland  v. 
Oolo.  65  Tex.  402;  Missouri  P.  E.  Co.  v.  Haynes,  1  Kan.  App.  592; 
Eeid  V.  Farmers'  &  Shippers'  Tobacco  Warehouses.  19  Ky.  L.  ,  Rep. 
1939,  44  S.  W.  ,124;  (3ulf,.,C.  &,  S-;  F.  R.  Co.  v.  Miteliell,,  18, Tex.  Civ. 
App,  380,  45  S.  W.  819;  Davis  &  R.  Bldg.  ,&  Mfg,  Co.  y.  Riverside 
Butter "&  Cheese  Co.*>  84  Wis.  262,  54  N.  W.  506;  Beatrice, Sewer  Pipe 
Co.  V.  Erwin,  30  Neb.  86,  46  N.  W.  279. 

So,  where  a  vitally  important  witness  absented  himself  without  the  ap- 
plicant's knowledge  or  consent  and  before  he  could  bfe  called,  after  he 
, ;  ihad  been  brought ,  .into  ,  court  by,  process.  Blasland-Parcels-Jordon 
,  Shoe  Co.  V.  Hicks,  ^O.Mo.  App.  301.,,  But  North  Chicago  City  R.,Co. 
V.  Gastka,  128  111.  613,  4'L.R:a.  481,  21  N.' E.  522,  holds  otherwise 
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unless  there  is  affirmative  proof  that  the  disappearance  was  not  with 
the  applicant's  consent. 

A  postponement  granted  to  one  of  two  joint  defendants,  whose  answers  are 
separate  and  distinct  and  are  based  on  grounds  not  common,  is  not  a 
second  application  as  against  the  other,  so  as  to  preclude  his  ob- 
taining a  postponement  on  an  application  complying  in  every  partic- 
ular with  the  Texas  statute  governing  first  applications.  Ft.  Wprth 
&  N.  0.  R.  Co.  V.  Enos,  15  Tex.  Civ.  App.  673,  39  S.  W.  1095. 

That  a  continuance,  however,  will  work  a  change  of  venue  should  not  be 
considered,  where  the  applicant  shows  reasonable  diligence.  Gonring 
V.  Chicago,  M.  &  St.  P.  K.  Co.  78  Wis.  16,  47  N.  W.  38. 

3  Thus,  where  it  is  shown  that  the  sheriff  can  and  did  procure  her  at- 
tendance within  the  time  asked.  Blasland-Parcels-Jordon  Shoe  Co.  v. 
Hicks,  70  Mo.  App.  301. 

Although  the  attachments  for  the  witness  are  not  actually  issued  until 
the  adjournment  is  decided  upon.  Fish's  Eddy  Chemical  Co.  v.  Stev- 
ens, 92  Hun,  179,  36  N,  Y.  Supp.  397. 

Otherwise,  where  the  attempt  to  bring  Jn  the  witness  would  be  idle,  be- 
cause he  is  beyond  the  reach  of  process.  Fidelity  &  C.  Co.  v.  Johnson, 
72  Miss.  333,  30  L.R.A.  206,  17  So.  2.  And  a  continuance  v?ill  not  be 
granted  to  enable  a  party  by  contempt  proceedings  in  another  state  to 
compel  a  contumacious  witness  to  testify  by  deposition,  as  there  is  no 
presumption  that  by  refusing  to  answer  he  is  guilty  of  contempt  of 
court  of  that  state.  Stratton  v.  Dole,  45  Neb.  472,  63  N.  W.  875. 
Walbridge  v.  J.  Dewing  Publishing  Co.  53  N.  Y.  S.  R.  935,  24  N.  Y.  Supp. 
602. 

And  except,  perhaps  in  cases  of  surprise,  etc.,  if  not  so  made  it  is  properly 
denied  by  the  court  in  the  exercise  of  its  sound  discretion.  Re  Becker, 
3  Pa.  Dist.  R.  513,  34  W.  N.  C.  576.  See  also  Butler  v.,  Farley,  99 
Ga.  631,  25  S.  E.  853. 

B  St.  Louis  &  S.  F.  R.  Co.  v.  Woolum,  84  Tex.  570,  19  S.  W.  782. 

So,  of  a  second  application  not  showing  diligence  as  required  by  statute. 

Rubrecht  v.  Powers,  1  Tex.  Civ.  App.  282,  21  S.  W.  318. 
Or  of  an  application  which  is  neither  the  first  nor  second  application,  or 

which,  if  either,  fails  to  show  that  every  means  given  by  the  law  to 

procure  the  attendance  of  the  witness  was  used.     Texas  &  P.  R.  Co. 

V.  Hall,  83  Tex.  675,  19  S.  W.  121. 
The  foregoing  rules  are  stated,  as  they  generally  occur,  with  reference  to 

witnesses ;  but  they  apply  with  equal  force,  of  course,  to  documentary 

evidence. 

22.  Materiality,  competency,  relevancy,  etc.,  of  evidence  sought. 

The  materiality  of  the  absent  evidence  must  be  established  by 
naming  the  witness  who  is  desired,*  by  stating  what  the  expect- 
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e'd  testimony  will  be/  the  applicant's  belief  ia  its  truth,'  and, 
that  the  same  facts  cannot  be  prove.d  by  other  witnesses  within 
call.*  And  the  materiality  of  absent  documentary  evidence,  to 
procure  which  postponement  is  sought,  must  be  shown.^  Mere 
conclusions  as  to  the  materiality  are  objectionable.^ 

iLife  Ins.  Clearing  Co.  v.  Altsehuljeir,  53  Neb.  481,  73  N.  W.  942.    And  see 

'  the  various  statutory  provisiojis. 

2  People  ex  rel.  Cacheaux  v.  Hanson,  150  111.  122,  127,  36  N.  E.  998;  Life 
Ins.  Clearing  Co.  v.  Altschuler,,  53  Neb.  481,  73  N.  W.  942.;  Shaypr  v. 
Southern,  Oil  Co,  —  Term.  — „  43,  S.  W.  736;  Leiiper  v.  Earthman,  — 
Tenn.  — ,  46  S.  W.  321;  Campbell  v.  McCoy,  3  Tex.  Civ.  App.  298,  23 
S.  W,  34;  Merchant  v.  Bowyer,  3  Te^.  Civ.  App.  367,  22  S.  W,  763. 
So, that  the  adverse  party  may,  if  he  choose,  admit  the  facts  and  have 
the  case  proceed  to  trial.  Heise  v.  Pennsylvania  R.  Co.  11  Lane.  L. 
Eev.  31. 

So,  where  witness  is  said  to  be  in  possession  of  important  papers,  applicant 
must  state  what  the  papers  are,  and  what  his  expected  testimony  will 
be.     German  Ins.  Co.  v.  Penrod,,  35  Neb.  273,  53  N.  W.  74. 

But  Belcher  v.  Skinner,  28  l^eb.  91,  44  N.  W.  78,  and  Coombs  v.  Brenk- 
lander,  29  Neb.  58?,  45  N.  VV.  929,  hold  that  he  n^ed  not  state  the 
nature  of  the  testimony  which  he  expects  to  procure. 

3,  Rowland  v.  '.Shephard,  27  Neb,  494,,  43  N.  W.  344. 

4  0utca;lt  V.  Johnson,  9  Colo.  App.  519;  49  Pac.  1058;  Rowland  v.  Shephard, 

27  Neb.  494,  43  N.  W.  344;  Hyde  v.  Territory,  8  Okla.  69,  56  Pac.  851; 
'  ,  Taylor  v.  Nevada-CaliforniarOregon  R.  Co.  26  Nev.  415,  69  Pac.  858. 

5  Owen  V.  Cibolo  Creek  Mill  &  Min.  Co.  —  Tex.  Civ.  App.  — ,  43  S.  W.  297. 
8  Eagle  Mfg.  Co.  v.  Jennings,  29  Kan.  657,  44  Am.  Rep.  668. 

But  a  postponement  cannot  behad  because  of  the  absence  of 
evidence  which,  if  offered,  would  be  excluded  as  incompetent  ^ 
or  las  mere  hearsay,^  or  irrelevant,'  or  immaterial  *  or  cumula- 
tive,* or  improbable,*  or  not  the  best  evidence  procurable.'  Nor 
because  of  the  absence  of  a  Mtiiess  who  is  incompetent  to 
testify.' 

iWatkins  v.  Atwell,  —  Tex.  Civ.  App.  — ,  45  S.  W.  404;  Dayton  Spice- 
Mills  V.  Sloan,  49  Neb.  622,  68  N.'  W.  1040.  See  also  Mattfield  v.'  Cot- 
ton, 19  Tex.  Civ.  App.  595,  47  S.  W.  549;  Threadgill  v.  Bickerataff,  7 
Tex.  Civ.  App.  406,'  26  S.  W.  739;  Wood  v.  I^armers'  Life  AsBo;  121 
Iowa,  44,  95  N.  W.  226. 

So,  whfere  the  testimony  which  the  absent  witness  would  give  would  con- 
stitute no  defense.    Texas  &  P.  R.  Co.  v.  Turner,  —  Tex.  Civ.  App.    -. 
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37  S.  W.  643.  If  the  testimony  would  be  inadmissible  under  the  plead- 
.  ings  as  finally  made  up  it  is  not  error  to  refuse  to  continue  the  case 
for  the  purpose  of  obtaining  such  testimony.  Swift  v.  Ellsworth,  10 
Ind.  205,  71  Am.  Dec.  316;  Richardson  v.  Oar  lis,  26  S.  D.  202, 
Ann.  Gas.  1913B,  47,  128  N.  W.  168. 
SLongnecker  v.  Shields,  1  Colo.  App.  264,  28  Pac.  659. 

3  White  V.  Waco  Bldg.  Asso.  —  Tex.  Civ.  App.  — ,  31  S.  W.  58 ;   Biggar 

V.  Lister,  —  Tex.  Civ.  App.  — ,  27  S.  W.  707 ;  Morrison  v.  Stauffer,  — 
Tex.  Civ.  App.  — ,  32  S.  W.  722;  Pacific  Exp.  Co.  v.  Lasker  Real  Estate 
Asso.  81  Tex.  81,  16  S.  W.  792. 

See  also  Crouch  v.  Johnson,  7  Tex.  Civ.  App.  435,  27  S.  W.  9. 

As  testimony  that  defendant,  in  an  action  for  work  and  labor,  never  em- 
ployed plaintiflf  at  all,  and  that  plaintiff  never  worked  for  defendant, 
where  defendant  merely  denies  the  indebtedness  without  denying  the 
services  alleged,  and  pleads  a  counterclaim.  Cohn  v.  Brownstone,  93 
Gal.  3'62,  28  Pac.  953. 

So,  also,  after  dismissal  of  the  only  issue  to  which  it  would  relate.  Herd 
V.  Herd,  71  Iowa,  497,  32  N.  W.  469. 

Simpson  v.  Simpson,  —  Gal.  — ,  41  Pac.  804;  Life  Ins.  Clearing  Co.  v.  Alt- 
schuler,  55  Neb.  341,  75  N.  W.  862,  53  Neb.  481,  73  N.  W.  942;  Shaver 
V.  Southern  Oil  Co.  —  Tenn.  — ,  43  S.  W.  736 ;  Scurry  v.  Fromer,  — 
Tex.  Civ.  App.  — ,  26  S.  W.  461 ;  Kennedy  v.  Yoe,  —  Tex.  Civ.  App.  — , 
39  S.  W.  946 ;  Herman  v.  Gunter,  83  Tex.  66,  18  S.  W.  428. 

4  Keegan  v.  Donnelly,  11  Colo.  App.  31,  52  Pac.  292 ;  Nebraska  Land  &  Live 

Stock  Go.  V.  Burris,  10  S.  D.  430,  73  N.  W.  919 ;  Stringam  v.  Parker, 

159  111.  304,  42  N.  E.  794;  West  Chicago  Park  Comrs.  v.  Barber,  62  111. 

App.  108;  Kellyville  Goal  Go.  v.  Strine,  117  111.  App.  115;   Freehold 

Bank  v.  Kennedy  &  W.  Go.   148,111.   App.   310;   School  Directors  v. 

Hentz,  57   111.  App.  648;   Bailey  v.  Kerr,  180  111.  412,  54  N.  E.   165; 

Witowski  V.  Maisner,  21  Misc.  487,  47  N.  Y.  Supp.  599;   Smokey  \. 

Johnson,  —  Miss.  — ,  4  So.  787;  Taylor  v.  Nevada-California-Oregou 

E.  Go.  26  Nev.  415,  69  Pac.  858. 
Or  because  not  essential  to  a  full  and  fair  understanding  of  the  facts  in 

the  case.     St.  Louis  Southwestern  E.  Go.  v.  Freedman,  18  Tex.  Civ. 

App.  553,  46  S.  W.  101. 
Or  because  not  essentially  and  materially  different  from  that  of  the  ad- 
verse party.     Helfrich  Saw  &  Planing  Mill  Co.  v.  Everly,  17  Ky.  L. 

Rep.  795,  32  S.  W.  750. 
6  Missouri,  K.  &,  T.  R.  Co,  v.  Wright,  19  Tex.  Civ.  App.  47,  47  S.  W.  56; 

Outcalt  y.   Johnson,   9   Colo.   App.   519,   49   Pac.    1058;   Matthews  v. 

Missouri  P.  R.  Go.  142  Mo.  645,  44  S.  W.  802;  Scott  v.  Boyd,  101  Va. 

28,  42  S.  E.  918.    And  see  Robbins  v.  Ginnochio,  —  Tex.  Civ.  App.  — , 

45  S.  W.  34. 
But  evidence  is  not  cumulative  within  this  rule  where  it  consists  of  facts 

bearing  on  the  issue  to  which  no  other  witnesses  testified,  although 
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they  did  testify  to  other  facta  relating  to  the  same  Issue,    Dillingham 
V.  Ellis,  86  Tex.  447,  25  S.  W.  618. 
Or  where  the  witness  present  is  an  interested  party  contradicted  by  an- 
other.    Maynard  v.  Cleveland,  76  Ga.  52. 

0  Nix  V.  Pope,  —  Tex.  Civ.  App.  — ,  37  S.  W.  617. 
7  Stewart  v.  Townsend,  41  Fed.  121. 

"Thus,  of  a  convict.    Tillman  v.  Fletcher,  ts  Tex.  675,  l5S.  W.  161. 

23.  Probability  of  securing  desired  evidence. 

And  the  probable  attendance  of  the  absent  witness,  or  pro- 
curement of  the  desired  evidence,  at  the  proper  time,  must  be 
assured  with  a  reasonable  degree  of  certainty.^ 

1  Smyth  V.  WilmingtonCity  ,R.  Co.  1  Penn.   (Del.)  218,  40,  Atl.  189;  Home 

F.  Ins.  Co.  V,  Galley,  43  Neb.  71,  61  N.  W.  84;  Rowland  y.  Shephard, 
27  Neb.  494,  43  N.  W.  344;  Kelly  v.  Weir,  19  Misc.  366,  43  N.  Y. 
Supp.  497;  Campbell  v.  McCoy,  3  Tex]  Civ.  App.  298,  23  S.  W]  34; 
Western  U.  Teleg.  Co.  v]  Berdine,  2  Tex.  Civ.  App.  517,  21  S.  W.  982; 
Dunnington  v.  Syfers',  157  Ind.  458,  62  N.  E.  29;  Board  of  Internal 
Improvement  v.  Moore,  25  Ky.  L.  Hep.  15,  74  S.  W.  683 ;  Purse  v.  Pur- 
cell,  43  Colo.  50,  95  PaC.  291. 

But  the  court  is  not  bound  to  grant  a  continuance  where  it  is  conjectural 
whether  the  absent  witnesses  are  living,  or,  if  so,  where  they  reside, 
or  when,  if  at  all,  their  evidence  can  be  procui'ed.  Loweristein  v.  Greve, 
50  Minn.  383,  52  N.  W.  964. 

Or  where  the  witness  has  no  home,  relatives,  business,  or  ties  in  the  state, 
has  not  been  seen  for  months,  nothing  is  known  of  his  whereabouts, 
and  there  is  no  ground  for,  believing  his  attendance  could  be  secured 
at  a.  subsequent  time,,    Carberry  y.  Worrell,  68  Miss.  573,  9  So.  290. 

Or  where  the  expected  attendance  was  merely  surmised  and  the  desired 
evidence  was  in  substance  supplied  by  other  witnesses.  Hill  v.  Smith, 
6  Tex.  Civ.  App.  312,  25  S.  W.  1079.  See  also  Post  v.  State,  14;  Ind. 
App.  452,  42  N.  E.  1120. 

And  so  of  a  second  adjournment  to  recall  a  witness  who  has  left  the  state, 
where  no  time  is  shown  when  his  attendance  can  reasonably  be  ex- 
pected. Borley  v.  Wheeler  &  W.  Mfg.-  Co.  34  N.  Y.  S.  R.  987,  13  N.  Y. 
Supp.  45.  I,  , 

And  a  postponement  asked  because  of  a  trial  amendment,  after  an  offer  to 
adjourn  over  two  days  is  declined,  is  properly  refused,  in  the  absence 
of  a  showing  that  the  evidence  pannot  be  pj-ocured  in  the  time  offered. 
Clough  V.  Bennett,  99  lowsi,  69,  68  N.  W.  578.  ■   ' 

A  continuance  has  been  held  properly  denied  vi>here  the  witness  was  be- 
yond the  jurisdiction  of  the  court  and  not  subject  to  its  process  in 
Fidelity  &  C.  Co.  v.  Johnson,  72  Miss.  333,  30  L.R.A.  206,  17  go,  2, 
Abbott,  Civ.  Jur.  T.— 4. 
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24,  Affidavit  required  to  support  application. 

a,.  Necessity  of. — Upon  an  application  to  postpone  a  trial  the 
court  may  require  that  the  facts  stated  as  the  ground  of  the  ap- 
plication be  presented  by  affidavit.* 

1  Brooklyn  Oil  Works  v.  Brown,  7  Abb,  Pr.  N.  S.  382  (a  well-considered 
ease,  where  it  is  said  that  the  party  may  require  it)  ;  Tribune  Asso. 
T.  Smith,  8  Jones  &  S.  251;  Thompson  v.  Mississippi  Ins.  Co.  2  La. 
228,  22  Am.  Dee.  129.  And  such  affidavit  is  generally  required  by  the 
statutes  of :  the  various  states  governing  ,  postponements.  ,  Oo^zew  v. 
Chicago  Hydraulic-Press  Brick  Co.  166  111.  213,  46  N".  E.  788;  Mc- 
Grath  v.  Tallent,  7  Utah,  256,  26  Pac.  574;  Scullen  v.  George^  ia5 
Mich.  215,  31  N.  W.  841;  Bronson  v.  Vaughan,  44  W.  Va.  406,  29 
S.  E.  1022;  Ledbetter  v.  McWilliams,  90  Ga.  43,  15  S.  E.  634;  Cassem 
v.  Galvin,  158  111.  30,  41  N.  E.  1087 ;  Diebold  Sa;fe  &  Lock  Co.  y. 
Holt,  4  Okla.  479,  46  Pac.  512 ;  Texas  &  N.  0.  R.  Co.  v.  Goldberg,  68 
Tex.  685,  5  S.  W.  824.     See  also  statutes  of  various  other  states. 

But  merely  offering  to  file  the  statutory  affidavit  without  actually  doing 
so  is  insufficient.  Ryan  v.  People,  165  111.  143,  46  N.  E.  206,  affirming 
62  111.  App.  355. 

Even  independent  of  statute  an  oral  application  has  been  held  insufficient. 
Simms  v.  Alcorn,  1  Bibb,  348. 

But  oral  statements,  if  not  objected  to,  are  of  equivalent  effect.  Tribune 
Asso.  V.  Smith,  8  Jones  &  S.  251;  Thompson  v.  Mississippi  Ins.  Co.  2 
La.  228,  22  Am.  Dec.  129. 

They  must,  however,  he  made  under  oath.  Mackin  v.  Cody,  68  111.  App. 
108. 

The  unsworn  statement  of  a  party  that  he  was  ill  and  unable  to  attend 
is  an  insufficient  showing  to  support  a  motion  for  a  continuance. 
Westfield  v.  WeStHeld,  19  S.  Car.  85 ;  McClellan  v.  Gaston,  18  Wash. 
472,  51  Pac.  1062;.  O'Barr  v.  Alexander,  37  Ga.  195;  McElveen  Com. 
Co.  V.  Jackson,  94  Ga.  549,  20  S.  E.  428;  Hamill  v.  Hall,  4  Colo.  App. 
290,  35  Pac.  927;  McGrath  v.  Tallent,  7  Utah,  256,  26  Pac.  574. 

Although  granting  a  continuance '  by  a  .justice,  without ,  affidavit  or  other 
•  lega'l  evidence  than  counsel's  mere  oral  statement  showing  the. neces- 
sity therefor  is  error,. it  will  not  authorize  the  issuance  of  mandamus 
to  compel  dismissal  of  the  action.  Whaley  v.  King,  92  Cal.  431,  28 
Pac.  579. 


h.  Sufficiency  of. — A  inotion  for  leave  to  file  a  suppleniental 
affidavit  to  supply  insufficiency  in  the  original  is  properly  re- 
fused in  the  discretion  of  the  court.*  But  an  affidavit  good 
when  filed  should  not  be  deemed  bad  because  the  court  has  not 
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acted  on   it  for   several   days  and   the   conditions  may   have 
K       changed.^ 

} 

iMackin  v.  Dellea,  68  111.  App.  101. 

!        2  Harrigan  v.  Turner,  53  111.  App.  292. 

I 

G.  Who  to  make. — An  affidavit  by  the  party  may  be  required, 
unless  sufficient  reason  for  accepting  the  affidavit  of  another 
person  appears.'  Refusing  to  accept  the  attorney's  affidavit 
when  inability  of  the  party  to  make  it  is  shown  is  error.' 


;  2 


1  Thus,  an  affidavit  not  sworn  to  by  the  applicant  or  his  authorized  agent 

is  insufficient  under  the  Illinois  practice  act.  '  School  Directors  v. 
Hentz,  57  111.  App.  648. 

The  court  will,  not  receive  the  affidavit  of  the  attorney's  clerk  unless  it 
state  that  he  has  the  management  of  the  cause  and  is  particularly  ac- 
quainted with  the  circumstances.  Sullivan  v.  Magill,  1  H.  Bl.  637, 
126  Eng.  Reprint,  364. 

In  Jackson  v.  Mason,  1  Dall.  135,  1  L.  ed.  70,  it  was  held  that  the  can- 
tinuance  might  be  granted  on  the  affidavit  of  one  interested,  although 
not  a  party.  That  the  affidavit  may  be  made  by  the  party's  attorney. 
See  Seers  v.  Grandy,  1  Johns.  514;  Wheaton  v.  Cross,  2  Hayw.  (N.  C.) 
1.54;  Kobinson  v.  Martel,  11  Tex.  149;  Garfield  Nat.  Bank  v.  Colwell, 
R  Silv.  Sup.  Ct.  430,  28  N.  Y.  St.  Rep.  723,  8  N.  Y.  Supp.  380. 

2  Lockhart  v.  Wolf,  82  111.  37    (judgment  reversed  for  this  error).     See 

also  Light  y.  Richardson,  3  Cal.  Unrep.  745,  31  Pac.  1123 ;  Garfield  Nat. 
Bank  v.  Colwell,  28  N.  Y.  S.  R.  723,  8  N.  Y.  Supp.  380. 

And  Doll  T.  Mundine,  84  Tex.  315,  19  S.  W.  394,  holds  it  error  to  refuse  to 
accept  counsel's  affidavit  averririg  absence  of  witnesses,  materiality  of 
their  evidence,  and  diligence  used  to  procure  their  attendance,  laecause 
those  facts  are  of  such  character  that  they  may  be  as  well  known  to 
counsel  as  to  client. 

Otherwise,  where  the  inability  is  not  shown,  and  especially  where  the 
party  in  whose  behalf  the  affidavit  was  made  was  a  mere  nominal 
party,  and  it  is  not  shown  that  affiant  had  a  better  knowledge  of  the 
desired  evidence  than  either  the  nominal  or  real  party.  Clouston  v. 
Gray,  48  Kan.  31,  28  Pac.  983. 

d.  Contents  of  affidavit. — An  affidavit  to  support  an  appli- 
cation to  postpone,  on  account  of  absehce  of  evidence/  must  be 
to:  (1)  The  merits;^  (2)  the  materiality  of  the 'desired  evi- 
dence;^ (3)  facts  showing  due  diligence  already  exercised  in 
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the  endeavor  to  procure  it;*  and  (4) .  assurance  of  probable 
presence  of  the  evidence  at  the  time  proposed.^ 

1  This  rule  is  generally  stated,  as  it  generally  occurs,  as  relating  to  wit- 
nesses; but  it  applies  to  documents  also.  See  Felton  v.  Moffett,  29 
Neb.  582,  45  N.  W.  930.  And  see  eases  cited  infra,  this  and  next 
succeeding  section. 

8  Brooklyn  Oil  Works  r.  Brown,  7  Abb.  Pr.  N.  S.  383 ;  Hill  v.  Prosser,  3 
Dowl.  P.  C.  704.     (Oath  t<^  merits  not  required  in  England.) 

Thus,  an  affidavit  stating,  that  the  applicant  has  fully  and  fairly  stated 
the  ease  to  his  counsel  sufficiently  states  that  fact  within  a,  rule  of 
court.     Sutton  v.  Wegner,  72  Wis.  294,  39  N.  W.  775. 

3  Kern  Valley  Bank  v.  Chester,  55  Cal.  49;  Green  v.  King,  17  Fla.  452; 
Hefling  v.  Van  Zandt,  162  111.  162,  44  N.  E.  424;  McClurg  v.  Igle- 
heart,  17  Ky.  L.  Rep.  913,  33  S.  W.  80;  Brooklyn  Oil  Works  v.  Brown, 
7  Abb.  Pr.  N.  S.  382;  People  v.  Vermilyea,  7  Cow.  369,  384;  Farmers 
&,  M.  Bank  v.  Berchard,  32  Neb.  785,  49  N.  W.  762;  Stone  v.  Chicago, 
M.  &  St.  P.  E.  Co.  3  S.  D.  330,  53  N.  W.  189. 

Even  though  the  evidence  is  to  meet  issues  raised  by  trial  amendment. 
Storeh  v.  McCain,  85  Cal.  304,  24  Pac.  639. 

And  in  causes  in'  which  there  are  no  pleadings  the  affidavit  must  show 
the  materiality  to  issues  that  will  arise  on  trial.  Hewes  v.  Andrews, 
12  Colo.  161,  20  Pac.  338 ;  Dawson  v.  Coston,  IS  Colo.  493,  33  Pac.  189. 

The  affidavit  should  state,  not  mere  conclusions,  but  facts,  in  the  same 
manner  as  such  facts  are  usually  stated  in  a  deposition.  Willard  v. 
Petitt,  54  111.  App.  257,  affirmed,  153  111.  663,  39  N.  E.  991;  Cloustou 
T.  Gray,  48  Kan.  31,  28  Pac.  983.  See  also  Willis  v.  Sanger  Bros.  15 
Tex.  Civ.  App.  655,  40  S.  W.  229 ;  Deemer  v.  Falkehburg,  4  N.  M.  149, 
12  Pac.  717;  Evans  v.  Harden,  154  111.  443,  40  N.  E.  446. 

And  so  definitely  and  certainly  that  the  adverse  party  may,  if  he  desire, 
admit  that  the  witness  would  so  testify  if  present.  Hagar  v.  Wikbff,  2 
Okla.'580,  39  Pac.  281. 

In  Nebraska,  the  affidavit  may  be  substantially  in  the  words  of  the  stat- 
ute; and  it  is  unnecessary  to  state  the  purport  of  the  testimony 
which  the  applicant  expects  to  procure.  Belcher  v.  Skinner,  28  Neb. 
91,  44  N.  W.  78.  But  an  affidavit  stating  that  the  deposition,  the  loss 
of  which  is  the  basis  of  the  application,  "was  the  same  as  and  fully 
supported  the  allegations  of  the  answer,"  without  setting  out  at  least 
the  substance  of  the  testimony,  Is  insufficient.  Felton  v.  Moflfett,  29 
Neb.  582,  45  N.  W.  930. 

Otherwise  in  California,  in  a  case  sought  to  be  postponed  for  absence  of  a 
party  claimed  to  be  a  material  witness.  Jafi'e  v.  Lilienthal,  101  Cal. 
175,  35  Pac.  636. 

Omission  to  name  the  witness  held  no  objection  in  Smith  v.  Dobson  2 
Dowl.  &  R.  420.    And  see  Brown  v,  Murray,  4  Dowl.  &  R.  832. 
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The  contrary  rule,  however,  prevails  m  the  United  States.  Keith  v. 
Knoche,  43  III.  App.  161;  McClurg  v.  Igleheart,  17  Ky.  L.  Rep.  913, 
33  S.  W.  80 ;  Life  Ins.'  Clearing  Co.  v.  Altschuler,  53  Neb.  481,  73  N. 
W.  942,  affirmed  on  rehearing  in  55  Neb.  341,  75  N.  W.  862. 

4  Kern  Valley  Bank  v.  Chester,  55  Cal.  49;  Green  v.  King,,  17  Fla.  452; 
Woleott  V.  Mack,  53  Ind.  269;  Ilett  v.  Collins,  102  111.  402;  Sprague 
V.  Heaps,  7  111.  App.  447;  Anheuser-Busch  Brewing  Asso.  v.  Hut- 
macher,  127  111.  652,  4  L.R.A.  575,  21  N.  E.  626;  McClurg  v.  Igleheart, 
17  Ky.  L.  Hep.  913,  33  S.  W.  80 ;  Moon  v.  Heifer,  25  Kan.  139 ;  Thomp- 
son V.  Mississippi  Marine  &  F.  Ins.  Co.  2  La.  228,  22  Am.  Dec.  129; 
Ingalls  V.  Noble,  14  Neb.  272,  15  N.  W.  351;  Thomas  v.  McCormick, 
1  N.  M.  '369;  Brooklyn  Oil  Works  v;  Brown,  7  Abb.  Pr.  N.  S.  382; 
People  V.  Vermilyea,  7  Cow.  369,  384;  Labbaite  v.  State,  6  Tex.  App. 
257;  Handline  v.  State,  6  Tex.  App.  347;  Flournoy  v.  Marx,  33  Tex. 
786  (holding  a  general  averment  of  due  diligence  not  enough)  ;  Hogan 
V.  Missouri,  K.  &  T.  R.  Co.  88  Tex.  679,  32  S.  W.  1035;  Falls  Land 
&  Cattle  Co.  V.  Chisholm,  71  Tex.  523,  9  S.  W.  479;  Stone  v.  Chicago, 
M.  &  St.  P.  R.  Co.  3  S.  D.  330,  53  N.  W.  189.  See  also  Rex  v.  D'Eon, 
1  W.  Bl.  510,  96  Eng.  Reprint,  295,  3  Burr.  1513,  97  Eng.  Reprint, 
955. 

It  is  not  enough  to  state  the  mere  legal  conclusion  that  diligence .  had  been 
used.     Missouri  P.  R.  Co.  v.  Aiken,  71  Tex.  373,  9  S.  W.  437;  Singer 

,  Mfg.  Co,  V.  McAllister,  22  Neb.  359,  35  N.  W.  181;,  Leiper  v,,, Earth- 
man,  —  Tenn.  — ,  46  S.  W.  321;,  Cohn  v.  Brownstone,  93  Cal.  362,  28 
Pac.  953.      '  '     '■  •.','',(• 

Or  that  diligent  inquiries  were  made,  without  either  stating  how,  where,  or 
of  whom  they  were  made.  Kilmer  v.  St.  Louis,  Ft.  S.  &  W.  R.  Co. 
37°Kan.  84,  14  Pac.  465;  Struthers  v.  Fuller,  45  Kan.  735,  26  Pac.  471. 

Or  when  the  witness  left,  and  whether  any  attempt  was  made  to  serve  a 
subpffina  or  to  take  his  deposition,  and  whether  ,further  inquiries  were 
made.  Haverstick  v.  State,  6  Ind.  App.  595,  32  N.  E.  785,  6  Ind.  App. 
598,  34  N.  E.  589.  '   " 

It  must  be  shown,  under  the  Texas,  statute,  that  by  the  exercise  of  due 
diligence  the  witness's  deposition  could  not  have  begn  taken,  nor  he 
have  been  present  in  person  to  testify.  Grounds  v.  Ingram,  75  Tex. 
509,  12  S.  W.  1118;  Hogan  v.'Missouri,  K.  &  T.  R.  Co.  88  Tex.  679,32 

''•'  S.  W.  1035.  See  present  statute  art.  1918,  Verni-Ssiyl.  Stat.  19l4 
(Supp.  1918).  ;  , 

And  failure  to  make  the  statutory  oath  that  due  diligence,  has  been  used 
to  procure  the  desired  evidence,  stating  the  diligence,  used,  leaves  the 
matter  of  continuance  to  the  court's  sound  discretion.  St.  Louis  &  S. 
F.  R.  Co.  v.'Woolum,  84  Tex.  570,  19  S.  W.  782. 

In  Kentucky,  on  an  application  for  continuance  to  secure  the  attendance 
of  absent  witnesses,  the  affidavit  should  show  that  applicant  has  the 
right  to  require  their  attendance  by  shoAving  tliat  they  reside  within  20 


54  CIVIL    TRIAL    BRIEF. 

mileB  of  the  cbunty  seat.  Cope  v.  Deaton,  19  Ky.  L.  Rep.  1197,  43  S. 
W.  190. 
6  Sprague  v.  Heaps,  7  111.  App.  447;  Mantonya  v.  Huerter,  35  111.  App.  27; 
Lake  Erie  &  W.  E.  Co.  v.  Holderman,  56  111.  App.  144 ;  McClelland  v. 
Scroggin,  48  Neb.  141,  66  N.  W.  1123;  Brooklyn  Oil  Works  v.  Brown, 
7  Abb.  Pr.  N.  S.  382;  Brown  v.  Moran,  65  How.  Pr.  349;  Cabell  v. 
HoUoway,  10  Tex.  Civ.  App.  307,  31  S.  W.  201;  Stone  v.  Chicago,  M. 
&  St.  P.  E.  Co.  3  S.  D.  330,  53  N.  W.  189.  And  see  supra,  §  23,  this 
chap. 

And  an  affidavit  to  support  an  application  to  postpone  on  ac- 
count of  the  absence  of  party  must  state  definitely  and  clearly 
the  cause  of  the  absence;  *  but  not  the  reason  why  his  presence 
is  necessary.^ 

iMcBride  v.  Stradley,  103  Ind.  465,  2  N.  E.  358;  Cohn  v.  Brownstone,  93 

'     Cal.  362,  28  Pac.  953;  Davis  v.  Foreman,  —  Tex.  — ,  20  S.  W.  52. 
And  see  Bergevin  v.  Barnard,  72  111.  App.  47. 

2  Mathews  v.  Willoughby,  85  Ga.  289,  11  S.  E.  620  (holding  it  error  to  re- 
quire). 

And  to  support  an  application  to  postpone  on  account  of  ab- 
sence of  counsel,  the  affidavit  should  show  diligence  on  counsel's 
part  in  learning  the  time  of  trial.'  And  in  Illinois,  it  must 
state  that  counsel,  who  is  a  member  of  the  legislature,  is  in  actu- 
al attendance  upon  a  session  thereof  f  that  the  suit  sought  to  be 
postponed  was  begun,  and  he  was  actually  employed,  prior  to 
the  commencement  of  the  session,'  and  that  his  attendance  is 
necessary  to  a  fair  and  proper  trial.' 

1  Cox  V.  Allen,  91  Iowa,  462,  59  N.  W.  335. 

2  Mackin  v.  Cody,  68  111.  App.  108. 

3  (jhicago  Public  Stock  Exeh.  v.  McClaughry,  148  111.  372,  36  N.  W.  88. 
T'he  phrase  "insuch  suit,"  as  used  in  the  statute,  refers  to  a  suit  actually 

commenced,  and  not  to  a  mere  controversy  or  threatened  or  antici- 
pated suit.  Weighard  v.  Fieldon  Creamery  Co.  65  111.  App.  202, 
holding  that  the  use  of  the  words  "this  cause"  in  the  affidavit  meant 
only  that,  anticipating  a  suit,  the  applicant  had  retained  the  counsel 
,  in  adva.»oe,^-espeeially  as,  in  fact,  suit  was  not  begun  until  about  four 
months  after  the  legislature  convened. 
*  McClory  v.  Crawley,  59  111.  App.  392. 

And  an  affidavit  to  support  an  application  grounded  on  sur- 
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prise  occasioned  by  amendment  to  opposite  party's  pleading  al- 
lowed by  the  coiu't  must  show  that  the  applicant  is  less  ready 
for  trial,,  why  and  how/  and  that  surprise  is  not  claimed  for 
the  purpose  of  delay.* 

l,Be?i'epe  V.  Meier,  75  111.  App.  561 ;  Texas  &  N.  0.  E.  Co.  v.  Goldberg,  68 
,,,  'Tex.  685,  ^,S.  VV.  824;  Lfdbettpr.v.'  ]VIc\yilliams,  90  Ga.  43,  .15,  S.  E. 
634;  Lindsey  v.  Lindsey,  40  111.  App.  389.  It  must  show  in.  what 
respect  the  applicant  is  prejudiced  in  his  preparation  for  trial,  as 
required  by  statute.  Diebold  Safe  &  Lock  Co.  v.  Holt,  4  Okla.  479, 
46  Pac.  512.     And,  under  the  Illinois  statute  what  particular  facts 

■'!■■  he  expects  to  .provej  >  Cassem  v.  Galvin,  158  111.  30,  41  N.  E.  1087. 

And  an  affidavit  which  merely  shows  that  in  affiant's  opinion  he  has  a  just 
,,,  pase  which  he  will  be,  able  to  present  and  sustain,  if  given  time,  is  .in- 
sufficient. Bank  of  Eavenswood  v.  Hamilton,  43  W.  Va.  75,  2r7  S.  E. 
296.     And  see  supra,  §  11,  this  chap!  , 

SLedbetter  y.  McWilliams,  90  Ga.  43,  15  S.  E.  634.  ^ 

Ail  affidavit  that  defendaiit's  attorney  believed  that  the  case 
fculd  not  be  tried  at  that  term,  and  had  not  pre'palred  for  trialj 
is  insufficient.^  '  •  '  !'    ■ 

1  Mills  V.  National  F.  Ins.  Co.  92  Wis.  90,  65  N.  W.  730. 

'Allegations  on  information  must  state  the  names  and  resi- 
dences of  the  inforjnants.^  ■  I 

1  Cdmstock  v.  State,  14  Neb.  205,  15  N.  W.  355;  Thofnpson  v.  Mississippi 

■    Marine  &  F.'  Ins.  Co.  2  La.  228,'  22  Am.  Dec.  129;  Labbaite  V.  State,  6 

J  ''''Tex.  App.  257.     Compare  Lansky  v.  West  End  Street  E.  Co.  173  Mass. 

20,  ,53  N.  E.  129;; Smith  v.  Roome,  20  ;Misc.  8,  44  N..  Y.   Supp.,784; 

McClellan  v.  Gaston,  18  Wash.  472,  51  Pac.  1062. 
In  some  cases  inability  to  procure  another  witness-  instead  is  (required  to 
.       be  shown.     Jarvis  v.  Shaeklock,  60  111.  378,  ,     , 

e.  Sufficiency  of  general  allegations  as  to  'materiality  of  evi- 
dence.— In  stating  the  materiality  of  the  desired  evidence,  a 
general  allegation  is  usually  enough  on  a  fltSt  application.'' 

I  People  V.  Vermilyea,  7  Cow.  369,  386;   Hooker  v.  Eogers,  6  Cow.   577  s 

II  .' Wicker  v.  Boynton;  83  111;  545  [diatu-m).  Contra,  Kern  'Valley  Bank  v. 

;Chestery'55  Cal.  49.     A  statement  that  an  absent  defendant  will  tes- 
tify "materially  as  stated  in  the  answer,"  which  is  merely  a  general 
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denial  and  two  matters  in  reconvention,  does  not  sufficiently  show  the 
evidence  proposed  so  as  to  enable  its  materiality  to  be  determined, 
Crawford  v.  Lozano,  —  Tex.  Civ.  App.  — ,  48  S.  W.  538. 

And  Bradshaw  v.  Stdtt,'  7  App.  D.  C.  276,  holds  that  to  state  merely  that 
the  testimony  is  ''material,  proper,  and  competent"  is  not  sufficient. 

An  application  is  deemed  to  be  a  first  application  within  this  rule  if  the 
only  '  previous  application  prove  not  to  have  delayed  the  cause,  by 
reason  of  its  not  having  been  reached.  Pulver  v.  Hiserodt,  3  How.  Pr. 
49. 

But  if  a  postponement  had  already  been  had,*  or  if  circum- 
stances of  suspicion  or  intimation  of  laches  appear,^  or  if  the 
necessary  delay  is  great,^  the  court  may  require  that  the  affida- 
vit state  "what  the  desir.ed  evidence  will  prove,*  and  the  names 
and  residences  of  desired  v^itnesses,'  or  disclose  the  nature  of 
the  evidence  sufficiently  to  see  that  upon  fair  and  probable 
grounds  it  will  be  material.*  The  courts  hold  that  the  discre- 
tion of  the  trial  court  should  be  more  rigidly  exercised  on  ap- 
plications for  subsequent  continuances  by  the  same  party  than 
on  the  first  application  and  that  on  subsequent  applications  a 
stronger  and  more  explicit  showing  must  be  made  especially  as 
to  the  diligence  used  to  secure  the  desired 'testimony.''  A  sec- 
ond application  on  the  same  state  of  facts  should  therefore  ordi- 
narily be  denied '  and  where  new  reasons  are  added  as  a  second 
affidavit  after  the  first  has  been  overruled  a  reasonable  excuse 
must  be  shown  for  affiant's  failure  to  embrace  all  reasons  in  the 
first  application.'  By  statute  in  some  states  after  the  refusal 
of  a  continuance  asked  for  on  one  or  more  grounds  no  other 
grounds  afterwards  presented  will  be  considered  by  the  court.*" 

IMoon  V.  Heifer,  25  Kan.  139. 

8  People  V.  Vermilyea,  7  Cow;  369,  384;  Bush  v.  Weeks,  24  Hun,  545   (jus- 
tice's court  case). 
8  Lord  V.  Cooke,  1  W.  Bl.  436,  96  Eng.  Reprint,  249. 

4  In  Ogden  v.  Payne,  5  Cow.  15,  it  was  held  that  the  mere  fact  that  the 

desired  witness  was  the  attorney  of  the  party,  so  that  it  was  possible 
his  testimony  might  be  privileged,  was  not  ground  for  requiring  a 
disclosure. 

5  Ilett  V.  Collins,  102  111.  402;  Thomas  v.  McCormick,  1  N.  M.  369;  Lillien- 

thal  V.  Anderson,  1  Idaho,  673;  Vanwey  v.  State,  41  Tex.  639  (affidavit 
omitting  to  state  knowledge  of  residences).     And,  according  to  Brown 
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V.  Johnson,  14  Kan.  377,  and  Cody  v.  Butterfleld,  1  Colo.  377,  suffi- 
ciently to  give  the  adverse  party  a  right  to  defeat  the  application  by 
admitting  the  facts. 

6  The  motion  should  be  denied  if  the  desired  evidence  is  inadmissible  unier 

the  pleadings.  Cartwright  v.  Culver,  74  Mo.  179 ;  Waldo  v.  Beckwith, 
1  1  N.  M.  182;  Thackarayv.  Hanson,  1  Colo.  365.  And  may  be  denied 
if  the  witness  is  privileged.'  Lavery  v.  Crooke,  52  Wis.  612,  9  N.  W. 
599.        . 

The  desired,  evidence  mu?t  be  stated  so  definitely  in  a  second  a.pplication 
that  the  jury  could  find  their  verdict  on  it  should  they  believe  it 
if  admitted.  Galveston,  H.  &  S.  A.  R.  Co.  v.  Home,  69  Tex.  643,  9  S. 
W.  440  (allegation  that  the  absent  witnesses  will  prove  the  amount  of 
damages  much  less  than  plaintiff  claims,  but  not  stating,  the  amount 
which  they  will  prove  them,  held  to  be  insufficient). 

So,  an  affidavit  for  a  second  continuance '  stating  that  defendant  expects 
to  prove  "certain  conduct  and  actions  of  plaintiff"  which  contradict 
his  allegations  of  a  previous  partition  of  land,  but  not  stating  what 
those  acts  were,  is  too  indefinite.  Doll  v.  Mundine,  7  Tex.  Civ.  App. 
96,  26  S.  W.  87. 

Ah  affidavit  in  support  of  a  third  application,  which  does  not  state  what 
is  expected  to  be  proved  by  the  absent  witnesses,  but  refers  to  a  former 
'  affidavit,  is  insufficient.  Leiper  v.  Earthman,  —  Tenn.  — ,  46  S.  W. 
321. 

And  it  must  negative  ability  to  prove  the  desired  evidence  by  other  wit- 
nesses. Hodges  V.  Nash,  141  111.  391,  31  N.  E.  151;  Mutzenburg  v. 
McGowan,  10  Colo.  App.  486,  51  Pac.  523 ;  Danielsou  v.  Gude,  11  Colo. 
87,  17  Pac.  283;  Livingston  v.  Cooper,  22  Fla.  292. 

7  6  E.  C.  L.  p.  565,  §  26. 

8  Ibid. 

9  Shattuck  V.  Myers,  13  Ind.  46,  74  Am.  Deoj  236. 

10  Mitchell  V.  State,  22  Ga.  211,  68  Am.  Dec.  493. 

25.  Opposing  the  motion. 

a.  Presumptions. — It  is  presumed  tL.at  the  appliqant  will 
state  the  facts  as  strongly  in  his  own  favor  as  the  nature  of  the 
case  permits,  and  therefore  the  court  is  not  called  upon  to  make 
presumptions  in  his  favor.* 

iPer  Ogden,  J.,  in  Van  Brown  v.  State,  34  Tex.^186;  Dold  v.  Dold,  1  N.  M. 
397. 

And  a  court  refusing  a  continuance  for  reasons  not  supjforted  by  affidavit 
of  a  creiiitable  witness  should,  at  least,  have  personal  knowledge  there- 
of, and  not  merely  draw  conclusions  from  other  facts  known  to  him. 
Corsicana  v.  Kerr,  75  Tex.  207,  l2  S.  W.  982.  ' 


58  CIVIL    TKIAL    BRIEF. 

h.  Counter  affidavits. — On  the  question  o£  the  right  to  receive 
counter  affidavits  to  contradict  an  affidavit  for  continuance,  the 
practice  varies  in  different  states.  In  some  jurisdictions  the, 
right  is  denied.^  But  there  is  plenty  of  authority  to  the  con- 
trary,* and  even  in  states  where  the  custom  of  receiving  such 
affidavit  is  condemned  it  has  been  held  that  they  may  be  received 
where  the  good  faith  of  the  party  seeking  continuance  is  ques- 
tioned, or  he  has  already'  been  granted  several  continuances.' 
And  the  wrongful  admission  of  such  affidavits  is  deemed  harm- 
less error  where,  independently  of  them,  the  application  for  con- 
tinuance must  be  denied.* 

I  Manning  v.  Jameson,  1  Cranch,  C.  C.  285,  Fed.  Cas.  No.  9,045 ;  Waarieh  v. 
Winter,  33  III.  App..36;  Quincy  Whig  Co.  v.  Tillson,  67  111.. 35.1;  Chi- 
cago Public  Stock  Exeh.  v.  McClaughry,  148  111. ,  372,  36  N.  E.  '88 ; 
Linvdlle  v.  Golding,  11  Ind,  374;  Shattuck  v.  Myers,  13  Ind.  46, 
75  Am.  Dec.  236;  Eslinger  v.  East,  100  Ind.  434;  Barton  v.  McKay, 
,     .36  Neb,   632,  54  N.  W.   908. 

This  question  also  arose  in  McClurg  v.  Igleheart,  17  ;  Ky.  L.  Rep.  913, 
33  S.,  W.  80,  where  the  court  in  discussing  it  distinguished  between 
an  application  based  on  the  ground  of  absence  of  important  testi- 
mony and  one  based  on  the  absence  of  an  interested  party.  After, 
citing  and  quoting,  from  several  authorities  they  reached  the  con- 
clusion that  in  the  former  case,  if  the  aflfidavit  sets  forth  fully  and 
certainly  what  is  expected  to  be  proved  by  them,  giving  their  names 
and  showing  diligence,  counter  affidavits  could  not  be  received  to  con- 
trovert it  because  the  statute  governing  continuances  on  that  ground 
makes  the  contr'nuance  a  matter  of  right,  and  not  of  discretion;  'but 
held  that  in  the  latter  case,  which  was  the  case  at  bar,  and  in  ref- 
erence to  which  there  was  no  specific  statute,  the  sufficiency  of  the 
affidavit  was  to  be  determined  by  the  trial  court  in  its  sound  dis- 
cretion, and  that  in  the  absence  of  such  statutory  regulation  it  might, 
permit  the  evidence  to  be  controverted.  ' 

There  are  many  criminal  cases  on  both  sides  of  the  question,  and  the  rule 
seems  tb  be  the  same  in  civil  and  criminal  cases. 

The  denial  of  the  right  to  receive  counter  affidavits  does  not  prevent  the 
court  from  making  further  inquiry  or  receiving  further  testimony, 
whenever  it  is  suggested  that  an  imposition  is  being  practiced.  Cus- 
henberry  v.  McMurray,  27  Kan.  328.  ,  , 

BKneebone  v.  Kneebone,  83  Cal.  645,  23  Pac.  1031;  Matthews  v.  Bates, 
93  Ga.  317,  20  S.  E.,  320;  Bowling  v.  Whatley,  53  Ga.  24;  Cox  v. 
North  Western  Stage,  Co.  1  Idaho,  377;  George  v.  Swafford,  75  Iowa, 
491,  39  N.  W.  804;  AUep  v.  Reilly,  15  Nev.  452;  Weed  v.  Lee,  50 
Barb.  354;   Webb  v.  Wegley,  19  N.  D.  606,  125  N.  W.  562;  Bryce  v. 
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Jones,  38  Tex.  205;  Skagit  R.  &  Lumber  Co.  v.  Cole,  2  Wash.  57,  25 
Pac.  1077;  Dimmey  v.  Wheeling  &  E.  G.  R.  Co.  27  W.  Va.  32,  55  Am 
Rep.  292. 

In  Walt  V.  Walsh,  10  Heisk.  314,  the  court  declined  to  pass  upon  the 
practice  of  hearing  counter  affidavits,  but  intimated  that  it  is  proper 
for  the  inferior  court  to  hear  enough  of  the  testimony  to  enable  it 
to  pass  upon  the  motion. 

SMaher  v.  Pulley,  8  La.  89;   Cushenberry,  McMurray,  27  Kan.  328. 

Even  a  justice  of  the  peace  has  discretionary  power  to  allow  plaintiff  to 
introduce  evidence  showing  that  defendant's  application  for  post- 
ponement is  not  made  in  good  faith  and  is  groundless.  Weed  v. 
Lee,  50  Barb.  354. 

But  in  the  Star  Route  Case  (D.  C.  1882)  Wylie,  J.,  refused  to  do  so, 
saying  that  a  motion  for  continuance  must  be  decided  on  the  affidavit 
of  the  party  applying  for  it. 

*Quincy  Whig  Co.  v.  Tillson,  67  111.  351;  Barton  v.  McKay,  36  Neb.  632, 
54  N.  W.  968. 

The  party  making  an  aifidavit  for  continuance  may  be  called 
for  the  purpose  of  cross-examination  by  his  adversary.*  But 
evidence  to  disprove  the  facts  which  the  applicant  desires  oppor- 
tunity to  prove  is  inadmissible.^ 

'-Smyth  V.  Wilmington  City  R.  Co.  1  Penn.   (Del.)    218,  40  Atl.  189. 

2  Horn  V.  State,  62  Ga.  362.  And  in  Waldrup  v.  Maxwell,  84  Ga.  613, 
10  S.  E.  597,  judgment  was  reversed  for  error  in  refusing  a  contin- 
uance on  a  counter-showing  of  a  statement  by  the  absent  witness  to 
the  adverse  party  that  he  knew  nothing  about  the  case. 

c.  Admitting  desired  facts. — Where  the  applicant  discloses 
what  facts  he  intends  to  prove  by  the  desired  evidence,  it  is  a 
sufficient  answer  to  the  application  to  admit  the  truth  of  those 
facts.*  But  as  to  whether  it_is  necessary  to  admit  the  truth  of 
the  facts  expected  to  be  proved  by  the  witness,  or  whether  it  is 
sufficient  to  admit  simply  that  the  witness  will  testify  as  alleged, 
the  authorities  are  not  agreed,  though  the  weight  of  authority 
seems  to  be  in  favor  of  the  latter  rule.^  In  -Bome  states,  however, 
it  is  held  necessary  to  admit  the  truth  of  the  facts  themselves.' 
The  question  is  now  governed  by  statute  in  most  states,  but  even 
at  common  law  the  authorities  were  disagreed.* 

1  Green  v.  King,  17  Fla.  452;   Whitehall  v.  Lane,  61  Ind.  93;   Hughes  v. 
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Waring,' Litt.   Sel.   Cas.    (Ky.)    402;   Maysville  &  L.   R.   Co.   v.  Her- 

rick,   13  Bush,   122;    Smith  v.   Creason,   5  Dana    (Ky.)    298,   30  Am. 

Dec.  688;  Brill  v.  Lord,  14  Johns.  341;  Hammonds  v.  Kemer,  3  Hayw. 

145;    Fisk  v.  Miller,   13  Tex.  227;   Page  v.  Arnim,  29   Tex.   53;   St. 

Louis  Southwestern  K.  Co.  v.  Campbell,  32  Tex.   Civ.  App.   613,  75 

S.  W.  564. 
So,  also,  even  where  the  desired  witness  was  the  party  himself  on  whose 

behalf  the  application  was  made.     Pate  v.  Tait,  72  Ind.  450;  Pruyn 

V.  Gibbens,  24  La.  Ann.  231. 
The  rule  is  otherwise,  however,  when  the  witness's  presence  is  necessary 

to  a  fair  trial  because  of  his  personal  knowledge  of  the  matters  in 

controversy  and  ability  to  aid  in  preventing  surprise.     Hopkinson  v. 

Jones,  28  111.  App.  409. 
And  where  the  admission  did  not  extend  to  all  the  matters  which  the 

party    applying    for    continuance    stated   that   he    expected   to    prove 

by  the  absent  witness,  it  was  held  that  the  admission  was  not  broad 

enough  to  justify  refusal  of  the  continuance.     Peck  v.  Lovett,  41  Cal. 

521. 

Any  defect  in  the  affidavit,  which  is  not  specially  assigned,  is  waived  by 
such  an  admission.     Beal  v.  Pratt,  67  111.  App.  483. 

And  where  a  party  admits  the  facts  contained  in  the  statement,  he  can- 
not afterward  introduce  testimony  to  show  that  the  statement  was 
not  true.     Brent  v.  Heard,  40  Miss.  370. 

So  an  admission  that  an  absent  witness  will  swear  to  facts  set  forth  in 
an  affidavit  for  continuance  will  not  authorize  the  reading  of  the 
affidavit  after  postponement  of  the  trial  by  the  court,  of  its  own 
motion,  for  over  a  month,  where  the  witness  resides  in  the  city  where 
the  trial  is  held  and  there  is  nothing  to  show  that  his  evidence  is 
not  attainable.  Padgitt  v.  Mill,  159  Mo.  143,  52  L.R.A.  854,  81  Am.^ 
St.  Rep.  347,  60  S.  W.  121. 

SHibbard  v.  Kirby,  38  Ark.  102;  Loftus  v.  Fischer,  113  Cal.  286,  45  Pac. 
328;  Zobel  v.  Fanny  Rawlings  Min.  Co. '49  Colo.  134,  111  Pac.  843; 
Baldwin  Coal  Co.  v.  Davis,  15  Colo.  App.  371,  62  Pac.  1041;  Utley 
V.  Burns,  70  111.  162;  Graff  v.  Brown,  85  111.  89;  Montgomery  Coun- 
ty V.  Robinson,  85  111.  174;  Reed  v.'  Lane,  96  Iowa,  454,  65  N.  W 
380;  Wasson  v.  American  Patriots,  148  Iowa,  142,  126  N.  W.  778; 
Brown  v.  Johnson,  14  Kan.  377;  Sanford  v.  Gates,  38  Kan.  405,  16 
Pac.  807;  Rice  v.  Hodge,  26  Kan.  164;  Hutton  v.  First  Nat.  Bank, 
20  Ky.  L.  Rep.  225,  45  S.  W.  668;  Faulk  v.  Hough,  14  La.  Ann. 
670;  Smith  v.  First  Nat.  Bank,  45  Neb.  444,  63  N.  W.  796;  Conrad 
V.  Dobmeier,  64  Minn.  284,  67  N.  W.  5;  Geary  v.  Kansas  City,  O.  &  S. 
Ry.  Co.  138  Mo.  251,  60  Am.  St.  Rep.  555,  39  S.  W.  774;  Matthews  v. 
Missouri  P.  R. :  Co.  142  Mo.  645,  44  S.  W.  802 ;  O'Neil  v.  New  York  & 
S.  P.  Min.  Co.  3  Nev.  141;  Chandler  v.  Colcord,  1  Okla.  260,  32  Pac. 
330 ;  Lew  v.  Lucas,  37  Or.  208,  61  Pac.  344. 
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•  Seward  v.  Wilmengton,  2  Marv.  (Del.)  375,  43  Atl.  255;  Klugman  v. 
Gammell,  43  Ga.  581;  Kitchens  v.  Hutching,  44  Ga.  620;  Cheney  v. 
Smith,  42  Ga.  50;  Nave  v.  Horton,  9  Ind.  563;  Bryan  v.  Coursey,  3 
Md.  61;  Murphy  v.  Murphy,  31  Mq.  322;  Louisville  &  N.  R.  Co.  v. 
Voss,  109  Tenn.  718,  72  S.  W.  983;  Horwitz  v.  La  Roche,  —  Tex. 
Civ.  App.  — ,  107  S.  W.  1148;  Maughmer  v.  Behring,  19  Tex.  Civ. 
App.  299,  46  S.  W.  917. 

But  he  need  not  admit  what  is  cumulative.  Smith  v.  First  Nat.  Bank, 
45  Neb.  444,  63  N.  W.  796. 

The  court  may  require  the  party  applying  for  continuance  to  disclose  wliat 
facts  he  expects  to  prove  by  the  absent  witness,  in  order  that  the 
opposite  party  may  admit  them  if  he  qhooses  to  do  so,  where  in- 
justice would  be  likely  to  result  from  a  delay.  Dickeon  v.  Lewis,  2 
Harr.    (Del.)    289.       '  "' 

« Smith  v.  Creason,  5  Dana,  298,  30  Am.  Dec.  688;  Larrat  v.  Carlier,  1 
,  Mart.  (La.)  145;  Louisville  &  N.  R.  Co.  v.  Voss,  109  Tenn.  718,  72 
S.  W.  983,  holding  it  necessary  to  admit  the  truth  of  the  facts  them- 
selves. 

Contra,  Dial  v.  Valley  Mut.  Life  Agso.  29  S.  C.  581,  8  S.  E.  27;  Kerr- 
'      Murray  Mfg.  Co.  v.  Hess,  38  C.  C.  A.  347,  98  Fed.  56. 

Farrand  v.  Bouchell,  Harp.  L.  83,  is  sometimes  cited  as  an  authority  in 
favor  of  tlie  more  liberal  rule;  and  the  statement  of  the  facts  in 
this  case  shows  that  the  plaintiff  agreed  that,  if  defendant  would 
state  under  oath  what  he  expected  to  prove  by  certain  abselit  wit- 
nesses because  of  whose  absence  he  had  moved  for  a  continuance, 
i  plaintiff  would  admit  that  the  witnesses,  if  present,  would  swear  to 
the  facts  so  stated,  and  that  this  should  have  the  same  effect  as  if 
the  witnesses  themselves  deposed  to  the  same  in  court,  whereupon  the 
continuance  was  refused.  But  the  court  seems  to  have  regarded  this 
admission  as  an  admission  of  the  truth  of  the  facts,  since  it  says 
that  the  statement  of  facts  was  to  be  received  as  if  it  was  actually 
proved,  and  that  a  party,  cannot  complain  when  his  rights  are  de- 
termined on  a  statement  of  facts  made  out  by  himself. 

After  sncli  admission  tlie  statement  in  the  application  is  not. 
entitled  to  any  greater  weight  than  would  be  the  testimony  of 
the  witness  himself  if  present.^  And,  opposing  testimony  to  im- 
peach it  cannot  be  introduced  without  the  usual  foundation  be- 
ing first  laid.^  Nor  can  such  an  admission' be  withdrawn  be- 
cause the  witness  has  come  into  court.^ 

IWaldron  v.  Home  Mut.  Ins.  Co.'  16  Wash.  193,  47  Pac.  425  (refusing 
to  disturb  the  verdict  on  the  ground  that  the  jury  discredited  such 
testimony,  and  believed  a  witness  who  swore  in  direct  opposition  to 
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the  affidavit).  And  Burris  v.  Court,  48  Neb.  179,  66  N.  W.  1131, 
holds  that  such  an  admission  is  not  equivalent  to  an  admission  that 
'the  f  proposed  testimony  is  absolutely  true  and  indisputable. 

a  Pool  V.  Devers,  30  Ala.  672;  St.  Louis,  I.  M.  &  S.  K.  Co.  v.  Sweet,  57 
Ark.  287,  21  S.  W.  587. 

3  Harris  v.  McArthur,  90  Ga.  216,  15  S.  E.  758. 

26.  Imposing  conditions. 

a.  In  general. — In  granting  a  continuance  the  court  may  im- 
po.se  such  terms  or  conditions  on  the  applicant  as  the  justice  of 
the  case  demands  and  as  to  the  court  seems  proper.''  A  court 
may  impose  as  a  condition  the  consent  to  the  reading  of  an  in- 
formal deposition.*  The  defendant  seeking  a  continuance  may 
be  required  to  give  bond  with  sureties  for  the  payment  of  what- 
ever decree  was  rendered  against  him  ^  or  that  he  should  con- 
fess judgment  for  the  undisputed  part  of  the  claim  *  or  that  he 
should  call  only  a  certain  number  of  witnesses  on  the  adjourned 
day.* 

libeller  y.  Harrison,  151  Iowa,  320,  Ann.  Cas.  1913A,  300,  128  N.  W.  851, 
131  N.  W.  53;  Gerkin  v.  Brown  k  S.  Co.  177  Mich.  45,  48  L.R.A. 
(N.SJ  224,  143  N.  W.  ,48,  4  N.  C.  C.  A.  254;  Hamilton  v.  Cooper, 
Walk.  (Miss.)  542,  12  Am.  Dec.  588.  See  Re  Tipper,  88  N.  J.  Eq. 
307,  102  Atl.  897. 

2  Hamilton  v.   Cooper,   Walk.    (Miss.)    542,   12   Am.   Dec.    588.     See   also 

Humes  v.  O'Bryan,  74  Ala.  64. 

3  Dudley  v.  Witter,  51  Ala.  456. 

4  Gowen  v.  Jones,  20  Ala.  128. 

6  Spangehl  v.  Spangehl,  39  App.  Div.  5,  57  N.  Y.  Supp.  7. 

h.  Costs. — The  court  may  impose  payment  of  costs  and  dis- 
bursements as  a  condition.^ 

IVoorhees  v.  Chicago,  R.  I.  &  P.  E.  Co.  71  Iowa,  735,  30  N.  W.  29;  Mc- 
Donald V.  Weir,  76  Mich.  243.  42  N.  W.  114;  Boone  v.  Skinner,  85' 
Ark.  200,  107  S.  W.  673;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Jones, 'llO 
111.  App.  626;  Keller  v,  Harrison,  151  Iowa,  320,  Ann.  Cas.  1913A, 
300,  128  N.  W.  851,  131  N.  W.  53. 

A^,  where  noaifidavit  was  presented  therefor  until  after  the  jury  were 
sworn  and  the  evidence  heard  in  part.  Morrison  v.  Beckham,  16 
Ky.  L.  Rep.  294,  27  S.  W.  868. 
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In  'the  absence  of  special  cause  for  othsr  conditions  this  is  all  that  should 
-  be'  required.     Hall  v.  Dwinell,  10  Wend.  628. 

A  party  to  whom  a  continuance  is  offered  on  terms,  and  in  favor  of  whom 
judgment  is  rendered  on  trial  had  after  the  continuance,  may,  if  the 
■■  question  be  properly  saved,  have  a  ruling  imposing  the  terms  revised 
on  appeal.     Couts  v.  Neer,  70  Tex.  468,  9  S.  W.  40.' 

Otherwise,  if  the  judgment  goes  against  him.     Ibid. 

In  some  states  the  matter  is  regulated  by  statute.   U.  Y.  Civil  Prac.  Act, 

"■'     §1515;  N.  Y.  City  Court  Act,  §  63.     And  compare  other  statutes. 

These  statutes  generally  Iteave  the'  imposition  of  such  a  condition  discre- 
tionary with  the  trial  court,  though  some  of  them  are  mandatory 
For  illustrative  cases  in  those  states  having  statutes,  see  Eltzroth 
v.  Ryan,  91  Cal.  584,  27  Pac.  932;   Baumberger  v.  ArfF,  96  Cal.  261, 

.,;,,, 31, PftC,  5,3;  Williams  v.  Dickenson,,  28  Fla. ,  90, ,  9 ; So.  847;  Atchison, 
T.  &  S.  F.  R.,  Co.  y.  Huitt,  1  Kan.  App.  788,  4i  Pac!  1051;  State  ex 
rel.  Congdon  v*  Second  Judicial  Dist.'  Ct.  10  Mont.  456,  26  Pa;c.  182. 
'  Under  the  Vermont  statute,  the  postponement  may  be  granted  on 
terms  to  be  thereafter  determined.  Collins  v.  Richa,rdson,  66  Vt.  89, 
28  Atl.  877. 

Amount. — In  New  York  the  costs  cannot  exceed  $10,  besides  taxable  dis- 

-  bursements  and.  witness,' fees.     N.  Y.  Civil  Prac.  Act,  §  1515   (cannot 

exceed  $5  in  New  York  City  Court  Act,  §  63)  ;  Noxon  v.  Bentley,  6 

'     How.   Pr.  418;   Jackson  v.  McBurney,   6  How.   Pr.  408;   Kennedy  v. 

Wood,  26  N.  Y.  S.  R.  34,  7  N.  Y.  Supp.  90.     Unless  leave  to  amend 

is  granted. 

In  Washington  the'  court  cannot  impose  the  payment  of  more  than  $10 
in  addition  to  witness  fees.  Code  Civ.  Proc.  §  832;  Tacoma  Nat.  Bank 
V.  Peet,  9  Wash.  222,  528,  37  Pac.  426,  427. 

In  California  tie  court  is  not  limited  to  the  taxable  costs,  but  may  im- 
pose payment  of  a  reasonable  gross  sum.     Pomeroy  v.  Bell,  118  Cal. 

'       635,  50  Pac.  683. 

.  ,.And  their  payment  within  ,a  fis;ed  time  may  be  further  im- 
posed as  a  condition  to  the  party's  further  appearance  and  par- 
ticipation at  trial.^ 

I  Alexander  v.  Moore,  111  Ala.  410,  20  So.  339,  sustaining  an  order  for 
Qpritinuance  granted  to  defendant  on' such  condition,  which  stipulated 
'tiiat  in  default  of  payment  by  the  first  daiy  of  the  next  term  judg- 

I  ment  by  default  would  be  rendered  against  him.  But  see  Tacoma 
Nat.  Bank  v.  Peet,  9  Wash.  222,  528,  37  Pac,  426,  427. 

Unless  dtherwise  directed  stlc'h  payment  is  to  be  made  inStan- 
ter,^  and  withouli  awaiting  formal  demand.* 
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IJadksonex  dem.  Pinkney  v.  Pell,  19  Johns.  270;   Bulkeley.v.  KeteltM, 

2   Sandf.   735.     Compare   Tacoma  Nat.   Bank  v.   Eeet,   9  Wash.   222, 

528,  37  Pac.  427.     And  some  of  the  statutes  expressly  provide  that 

/     the  order  of  continuance  shall  not  be  effective  until  the  costs  for  the 

;  ■  term  shall  have  been  paid  or  secured  by  the  applicant.  Craw  &  Moses 
Dig.  Stat.  Arkansas  1921,  §  1272.     Compare  other  statutes. 

2  Jackson  ex  dem.  Pinkney  v.  Pell,  19  Johns.  270.  Compare  Taroraa  Nat. 
Bank  V.  Peet,  9  Wash.  222,  528,  37  Pac.  426,  427. 

And  the  applicant  cannot  excuse  his  nonpayment  on  the  ground,  that  an 
itemized  bill  was  not  furnished  ^yhere  he  neither  made  offer  of  pay- 
ment nor  requested  a  bill.    Maund  v.  Loeb,  87  Ala.  374,  6  So.  376. 

c.  Stipulations  agminst  dhatemcnt.-^On  granting  an  appli- 
cation made  on  behalf  of  a  party  dailgetously  ill,  the  court  may 
require,  a  stipulation  that  death  before  final  judgment  shall  not 
abate  the  action.^  The  attorney  has  power  to  bind  his  client 
by  such  a  stipulation.* 

1  Ames  V.  Webbers,  10  Wend.  576.  ,    , 

2  Cox  V.  New  York  C.  &  H.  R.  E.  Co.  63  N.  Y.  414,  reversing  4  Hun,  176, 

6  Thomp.  &  C.  405.  It  was  there  conceded  that  counsel  have  the  same 
power  as  the  attorney  of  record.  But  in  Nightingale  v.  Oregon  G. 
E.  Co.  2  Sawy;  338,  Fed.  Cas.  No.  10,264,  Deady,  J.,  granted  plaintiff's 
motion  to  set  aside  an  order  for  continuance,  on  the  ground  that  it 
was  entered  on  a  stipujation  signed  by  counsel  only,  he  being  of  opin- 
ion that  only  the  attorney  of  record  could  sign  such  a  stipulation, 
and  that  neither  counsel,  even  though  interested  in  the  cause  of  ac- 
tion, nor  the  client  himself,  having  an  attorney  of  record,  could  do 
so. 
The  true  rule  is  that  counsel,  having  sufficient  authority  to  appear  for 
the  trial  of  the  cause  (and  an  application  to  postpone  is  part  of  the 
trial ) ,  have,  at  least  in  the  absence  of  the  attorney  of  record,  and 
equally  in  liis  presence  and  without  his  dissent,  authority  to  bind  the 
client  by  acceding  to  any  condition  the  court  have  power  to  impose. 

d.  Staying  another  suit. — A  postponement,  accepted  on  con- 
dition that  the  trial  of  an  action  between  the  same  parties  in 
another  court  of  competent  jurisdiction  shall  be  stayed  for  a 
certain  time,  necessitates  postponement  of  the  former  action  if 
called  for  trial  before  the  expiration  of  that  time.* 

1  Thus,  an  action  by  a  receiver  in  a  icqurtjof  ancillary  jurisdiction  should 
be  postponed,  where  postponement  of  another  suit  by  the  receiver 
on  the  same  cause  of  action  in  the  court  of  original  jurisdiction  had 
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.  <  been  accepted  by  him  on  condition  that' he  Would  hot  proceed  to'trial 
with  the  ancillary  suit  until  the  next  term  of  court  of  original  juris- 
diction, and  that  ;tp;"m  had  ; not  converned  when  the  ancillary  suit  was 
called  for  trial,    Wheeling  Bridge  &, Terminal  K.  Co.  v.  Cochran,  85 

Fed.  500,. 

,  ^,  I,      .  .  .     . 

27.  Remedy  for  refusal  of  applicatioi. 

a.  Exception  and  review  of  mljng. — By  the  weiglit  of.awtlior- 
ity  an  exception,  lies  tp, the  refusal  of  an , applicant  to  postpone/ 
i£;inade  before  going  on  with  the  trial;*  and  the  affidayits  may 
be  made  a  part  of  the  record.'  In  the  Federal  courts,  however, 
the  contrary  has  been  held,  the  decision  of  the  court  below  being 
regarded  as  discretionary,  and  not  reviewable  ifl  error ;  *  but  re-' 
cent  cases  recognize  the  more  liberal  irule  that,  though  discretion- 
ary, the  decision  can  be  reviewed  jf  a  clear  case  of  abuse  is  estab- 
lished, resulting  in  material  injury  to  the  applicant.^  And  some 
of  the  state  courts  also  hold  that  ho  exception  lies  to' a  refusal," 
■unless  the  application  is  based  on  a  statutory  ground,  and  the 
applicant  has  fully  complied, with  the  statute.'' 

lHowa,rd  v.  Freeman,  3  Abb.  Vx.  N.  S.  292,  7  Epbt.  25:;  Gall£mdpt  v.^^tein; 
metz,  6  Abb,  ^N'..  C  224,  13  .Jones  &  S.  239;  G^regg  v.,  Howe,  ,,§  .Jones 
&  S.  420;  Lillienthal  v.  Anderson,  1,  Idah9,  ^73;  Johnson  <f.  .Diris- 
mpre,,l,l  Neb.  391,  9  N,  W.,  558.  ,,  .,.  ,,.,i 

Granting  or   refusing   a,  continuance   rests   in   sound   discretion,   and,  the 
appellate  court  .will  ,o,ftly  interfere,  in,  the  cases  of  unreasonable  .dis- 
cretion. .Lillienthal  v.   Anderson,   1  Idaho,  673;   Davis  !V.   Read,  — 
Ark.  — .   12   S.  W.   558;    Barnes  v.   Barnes,  9§   Cal.   171,   16,I>.R..^.^ 
660,  30  Pac.   298;    Keegan   v.  Donnelly,  il   Colo.   App.   31,,  52  Pac. 
292;  'Johnston  y.' Patterson,  91.  Ga.  531,  18  S."  E.  350.;   Post  v.  '^tata 
ex'rel.  Hili;  i4'lnd.  App.  452,  42  N.,E.'  1126';   Condon  y.  Brockway, 
157  111.  90,  41  N.  E.  634;  Borland  v. .Chicago^ 'k.  &  St.  P!  R.  Co.  78 
-•,'.Iowa,  94,  42  N.  W.  590;  Westhsimer  v.  Cooper;  40' Kan. ' 3-7'0,"  19  Pac" 
852;  Labouisse  v.  Orleans  Cotton  Rope  &  Mfg.  Co.  43  La.  Ann.  '582, 
9  So.  492;,  Walteri  A.  Wood  Mowing  &  Eeaiping  Mach.  Co.  v.  -Vaiider- 
bilt,  109  Mich.  489,  67  N.  W.  691;  Lowenstein  v.  Greve,  50' Minn.  383, 
52  N.  W.  964;   Valle  v.  Picton,  91  Mo.  207,  3  S. 'W,  860;'  Keens  v. 
.-.^Ilobertson,  46  Neb.  837-,  65  N.  W.  89i7;   Slingluff  .v.  Hali; '  12i  "N.  C. 
397,  32  S.  E.   739>;   Richardson  v.  Penny,   6   Okla;  328,   50  Pac.   231; 
DeGrote  v.  DeGrote,  175  Pa.  50;i34  Atl.  312;i  Nebraska  Land  &  Live 
•      ,>  Stock  Co.  v./ Burris,  10  S.  D.  430,  73  N.' W.  919;  ^Leiper  v.  Earth- 
man,  r^  Tenn.  — ,  46   S.   W.i'321;   Charter  Oak  L.  Ins.   Co.  v.   Gis- 
borne,  5  Utah,  319,  15  Pac.  253;  Trevelyan  v.  Lofft,  83  Va.  141,  1  S.  E. 
AJjhott,  Ci\r,  Jur.  T.— 5. 
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901;  I  Ogle  v.  Jones,  16  Wash.  319,  47  Pac.  747;  Bank  of  Eavens- 
wood  V.  Hamilton,  43  Wv  Va.  75,  27  S.  E.  296. 

A  judgment  by  default  after  refusal  to  adjourn  will  not  be  disturbed  on 
■  appeal  where,  under  the  circumstances  disclosed,  the  trial  court  was 
fully  warranted  in  denying  the  adjournment  and  rendering  the  judg- 
ment. Bird-  V.  Snow,  24  Misc.  759,  53  N.  Y.  Supp.  900.  Nor  will  a 
judgment  be  disturbed  whicjt  accords  the  complaiiiing  party  all  tl}?' 
relief,  that  a  postppnement  would  have  given  him.  Morrison  v.  Hed- 
eriburg,  138  111.  22,  27  N.  E.  460. 

But  if  a  party  be  ruled  into  a  trial  when  it  appears  that  he  is  entitled 
to  a  postponement,  the  judgment  or  decree  against  him  will  be  re- 
versed on  appeal.  Marmet  Co.  v.  Archibald,  37  W.  Va.  778,  17  S. 
E.,  299;  Zuckerman  v.  Hawes,,  146  111.  59,  34  N.  E.  479. 

But  he  must  ask  for  the  postponement;  other^yiBe,  the  error  is  waived., 
■W^yland  V.  Mendel,  78  Iowa,  739,  37  N.  W.  160, 

The  propriety  of  the  refusal  will  be  tested  by  the  affidavits  in  support  of 
the  application,  and  it  cannot  be  justified  by  a  reference  to  the  proofs 
adduced  on  a  subsequent  trial.  Davis  &  K.  Bldg.  &  Mfg.  Co.  v.  Eiver- 
,  side  Butter  &  Cheese  Co.  84  Wis.  262,  54  N.  W.  506.  But  it  is  not 
reversible  error  for  a  witness  to  testify  in  the  presence  of  a  jury  on 
an  application,"  where  no  objection  is  offered,  no  motion  made  to  strike 
out,  and  the  court  is  not  asked  to  instruct  the  jury  to  disregard  the 
testimony.     Roller  v.  James,  6  Kan.  App.   919,  49  Pac.  630. 

A"  ruling  on  an  application  to  postpone,  based  on  a  question  of  fact  as 
to  which  the  evidence  is  conflicting,  will  not  be  disturbed  on  appeal. 
'  '  'Sutherland  V.  Lawless,  59  Mo.  App.  157. 

Error  in  refusing  to  postpone  for  a  certain  time  is  not  waived  by  taking 
part  in  a  subsequent  trial  on  the  merits.  Ogden  v.  Dstnz,  22  III. 
App.  544.  Unless  the  triil  does  not  take  place  until  a,fter  the  expira- 
tion of  the  time  asked.     Baldwin  v.  Khea,  33  Neb.  319,  50  N.  W.  1. 

*  A  motion  to  suspend  the  trial  to  enable  the  applicant  to  obtain,  testimony 
is  addressed  to  the  discretion  of  the  court.  Eapelye  v.  Prince,  4 
Hill,  119,  40  Am.  Deo.  267.  So  held  even  where  defendant  wished  to 
call  plaintiff.     Halbrook  v.  Wilson,  4  Bosw.  64,  72. 

But  there  is  no  merit  in  error  assigned  on  refusal  of  an  application  after 
,  all  tjie  evidence  had.  gone  to  the  jury.  Russell  Creek  Coal  Co.  v. 
.Wells,  96  Va.  416,  31  S.  E.  614.  Or  of  an  application,  in  an  action 
to  try  title,  grounded  on  surprise  at  the  exclusion  of  deeds,  and  re- 
,  fusal  to  perjnit  parol  evidence  identifying  applicant  with  the  land, 
where  the  description  could  not  be  aided  by  extrinsic  eividence.  Simp- 
son V.  Johnson,  —  Tex.  Civ.  App.  — ,  44  S.  W.  1076.  Or  where  no  ex- 
cuse is  offered  for  the  failure  to  procure  the  evidence  within  the  time 
allowed  for  the  purpose.  Eobbins  v.  Hanbury,  37  Fla.  468,  19  So. 
886;  Atchison,  T.  &  S.  F.  E.  Co.  v.  O'Melia,  1  Kan.  App.  374,  41  Pac. 
437.       - 

Otherwise  of  an  application  to  allow  plaintiff  time  to  meet  an  entirely  new 
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,  item  of  cpunterclaim  whieh  defendant  was  aljpwed  to  interpose  by 
trial  amendment.  ,  Vale  v.  Trader,  5  Kan.  App.  307,  48  Pac.  458. 

'Howard  v.  Freeman,  3  Abb.  Pr.  N.  S.  292,  7  Eobt.  25;  Giraudat  v.  Korn, 
8  Daly,  406;  Kelly  v.  Weir,  19  Misc.  366,  43  N.  Y.  Supp.  497. 

♦  Woods  v.*-Young,  4  Cranch,  237,' 2  L.  ed.  607;  Barrow  v.  Hill,  13  How. 
54,  14  L.  ed.  48;  Thompson  v.  Selden,  20  How.  194,.  15  L.  ed.lOOl; 

.  Crumpton  v.  United  States,  138  U.  S.  361,  34  L.  ed.  958,  11  Sup.  Ct. 
Eep.  355;  Cox  v.  Hart,  145  U.  S.  376,  36  L.  ed.  741,  12  Sup.  Ct. 
Rep.  962;  Richmond  R.  &  Electric  Co.  v.  Dick,  3  C.  C.  A.  149,  8  U, 
S.  App.  99,  52  Fed.  379;  Davis  v.  Patrick,  6  C.  C.  A.  632,  12  U;  S 
App.  629,  57  Fed.  909;  Drexel  v.  True,  20  C.  0.  A.  265,  36  U.  S.  App. 
611,  74  Fed.  12;  Baker  v.  Texarkana  Nat.  Bank,  20  C.  C.  A.  545,  41 
i-U.  S.  App.  185,  74  Fed.  598.  Andin  Bradshaw- v.  Stott,  7  App.  D.  G. 
276,  it  was  contended  that  the  rigor  of  the  old  rule  had  been  so  modi- 
H  fied  as  to  allow  a  review  on  appeal  of  a  refusal  in  case  of  abuse  of 
; discretion  by  the  trial  court,  resulting  in  material  injury;  but  the 
court  refused  to  pass  on  the  question,  because,  as  they;  said,  there 
clearly  had  been  no  abuse  of  discretion  in  that  case. 

»In  Earnshaw  v.  United  States,  146  U.  S.  60,  36  L.  ed.  887,  13  Sup.  Ct. 
Rep.  14,  it'  was  conceded  by  the  court  that  there  might  be  cases  in 
which  refusal  of  a  continuance,  where  a  clear  case  was  made  out 
entitling  the  applicant  to  it,  would  be  such  abuse  of  discretion  as 
would  work  a  reversal  of  ^he  judgment;  but  the  court  refused  to 
disturb  the  judgment  in  that  case,  holding  that  refusal  under  the 
cii:oumstances  disclosed  was  no  abuse  of  discretion.  So,  in  later 
cases  the  court  lays  down  the  more  liberal  rule,  that  the  trial  court's 
ruling  on  an  application  for  postponement  will  be  reviewed  if  it  be 
clearly  shown  to  have  abused  its  discretion,  resulting  in  material 
injury.  Sleans  v.  Bank  of  Randall,  146  U.  S.  620;  36  L.  ed.  1,107, 
13  Sup.  Ct.  Rep.  186;  Isaacs  v.  United  States,  159  U.  S.  487,  40  L. 
ed.  229,  16  Sup.  Ct.  Rep.  51;  Goldsby  v.  United  States,  160  U.  S. 
70,  40  L.  ed.  343,  16  Sup.  Ct.  Rep.  216. 

8  Wooldridge  v.  State,  13  Tex.  App.  443,  44  Am.  Rep.  708. 

In  Shaler  &  H.  Quarry  Co.  v.  Campbell,  53  Conn.  327,  2  Atl.  755,  the  court 
said:  "It  is  a  well-settled  rule  that  all  questions  of  adjournment  or 
of  the  cpntinuance  of  a, case,  where  there  is  no  provision  of  statute 
determining  the  matter,  are  questions  for  the  discretion  of  the  court 
and  cannot  be  made  the  subjects  of  error.  ...  In  the  absence  of 
conduct  on  the  part  of  the  triers  that  indicates  corruption  or  fraud, 
or  a  prejudice  or  unfairness  that  is  equivalent  to  fraud,  their  action 
in  the  matter  is  final  a,nd  cannot  be  reviewed." 

For  further  illustrative  cases,  see  Smith  v.  Collins,  94  Ala.  394,  10  So. 
334;  Tra,mmell  v.  Hudmon,  86  Ala.  472,  6  So.  4;  Lowering  v.  State, 
98  Ala.  45,  13  go,  498;  Banks  v.  Gay  Mfg.  Co.  108  N.  C.  282,  12  S. 
E.  741;  Dial  v.  Valley  Mut.  Life  Asso.  29  S.  C.  560,  8  S.  E.  27; 
Saper  y.  Manning,  158  Masp.  381,  33  N.  E.  516;  Kittredge  v.  Russell, 
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114  Mass.  67;;State  v.  Briggs,  27  S.  C.  80,  2  S.  E.  854;'  State  v,  Lucker, 
4b  S;  C.  549,  18  S.  E.  797;  Capt  v.  Stubbs,68  Tex.  222,  4S.  W.  467; 
San  Antonio  &  A;  P.  R.  Co.  v.  Manning,  20  Tex.  Civ.  App.'  504,  50 
S.  W.  177;  Dinimit  County  v.  Oppenheimer,  —  Tex.  Civ.  App.  — , 
42  S.  W.  1029;  Kichardson  v.  Wright,  58  Vt.  367,  5  Atl.  287. 
">  See  supra,  §§  18  et  seq. 

h.  NecessUy  of  exception.- — And  in  tliose  jurisdictions  rec- 
ognizing the  decision  of  the  lower  court  as  reviewable,  an  ex- 
ception thereto  is  necessary  before  a  review  can  be  had. 

1  Corn  Exch.  Bank  v.  Schuttleworth,  99  Iowa,  536,  68  N.  W.  827 ;  Burke 
V.  Ward,  50  111.  App.  283 ;  State  v.  -Brodden,  47  La.  Ann.  375,  16  So. 
874;  Staples  v.  Arlington  State  Bank,  54  Neb.  760,  74  N.  W.  1066; 
Moss  v.  Katz,  69  Tex.  411,  6  S.  W.  764;  McGregor  v.  Skinner,  — Tex 
Civ.  App.  — ,  47  S.  W.  308;  Brennan  v.  Front  Street  Cable  K.  Co.  8 
Wash.  363,  36  Pac.  272. 

And  a  motion  'to  set  aside  a  verdict  rendered  at  a  subsequent'  termi  isr 
insufficient.     Whaley  v.  Cooper,  82  Ga.  72,  8  S.  E.  870. 

c.  Preservation  of  exception. — And  generally  to  obtain  a  re- 
view on  appeal,  the  bill  of  exceptions  must  preserve  the  appli- 
cation, the  ruling  thereon,  and  the  exception  to  the  ruling,  and 
must  be  incorporated  in  the.  record  on  appeal.^ 

I'Chic^go  &  E.  I.  R.  Co.  V.  Goyette,  133  111.  2i,  24  N.  E.  549;  Hoskins  v. 
liight,  95  Ala.  284,  11  So.  253;  State'  v.  Jones,  134  JSIo.  254,  35  S. 
W.  607.  ,   ,.,^,,"  ,'  '  ,      ,    ',' 

And  the  correctness  of  the  ruling  will  be;  presumed  ,wliere  a  material  por- 
tion of  the  moving  evidence  is  omitteti,  froin  the  record.'  Ostler 
V.  State,  3  Ind.  App.  122,  29  N.  E.  270.  See  also  Holden  v.  Brimage, 
72  Miss.  228,  18  So.  383.  Or  where  no  evidence  iA  support  of  the 
facts  relied  on  is  preserved.  Eddie  v.  Eddie,  138  Mo.  599,  39  S.  W. 
451;  Long  v.  Beliaii,  19  Tex.  Civ.  App.  325,  48  S.  W.  55S.  Or  where 
'the  grounds  of  the  application  are  not  shown  hy  the  record  except  in 
the  motion  for  a  new  trial.  Ballew  v.  Casey,  —  Tex.  —,  9  S.  W. 
189.  But  see  Garfield  Nat.  Bank  v.  Colwell,  28  N.  Y.  S.  R.  723,  8 
N.  y.  Supp.  380,  reviewing  an  exception  when  made  part  of  a  record 
and  when  it  was  one  of  the  grounds  of  a  motion  for  a  new  trial.     ' 

So,  also,  the  propriety  of  terms  of  refusal  will  not  be  considered  on  ap- 
peal where  the  record  does  not  show  that  appellant  had  a  meritorious 
defense.  Hefling  v.  Van  Zandt,  60  111.  App.  662,  affirmed  in  part 
and  reversed  in  part  in  162  lit  162,  44  N.  EJ.  424. 

d.  Specification  of  error;  sufficiency. — The  assignment  of 
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error  should  specify  the  nilinp;  GOinplaiiied  of  with  sufficient 
definiteness  to  present  it  for  review.^ 

1  The  assignment  of  error  in  overruling  appellant's  motion  for,  a  continu- 
ance is  insufficient  where  tliere  are  two  separate  and  distinct  rulings 
'    upon  such  motions.'  May  v.  State,  140  Ind.  88,  39  N,  E.  701. 
In  Kansas  the  propriety  of  a  refusal  is  presented  for  review  in  the  court 
>   of  appeals  by  an  assignment  of  error  to  the  overruling  of  the  motion 
for  a  new  trial,  one  of  the  grounds  of  which  motion  was  in  proceeding 
with  the  trial  while  the  case  was  pending  and  undetermined  in  the 
supreme  court  "as   set   forth   in  said  defendant's  motion   for  a  con- 
tiiiuarice."     Topeka  v.  Smelser,  5  Kan.  App.  95,  48  Pao.  874. 

e.  Necessity  [thai'  judgment  he  final. — And  to  obtain  a  re- 
view of  a  ruling  on  application  to  postpone,  the  judgment  must 
be  final  for  purposes  of  appeal.^ 

IThus,  a  writ  of  error  will  not  lie  i  to  an  order  granting  a  continuance 

where  the  cause  is  still  pending  in  ithe  lower  court.-   Carter  v.  Rome 

&  C.  Constr.  Co.  89  Ga.  158,  15  S.  B.  36. 
So  of  an  appeal  when  the  judgment  on  the  merits  is  not  appealed  from. 

Newman,  v.- Wilderstein,  42  La.  Ann.  925,  8  So.  607. 
So,  denial  of  a  motion  to  strike  a  cause  from  the  calendar  is  equivalent 

to' refusal  of  a  continuance,  and  is' not  appealable.     Whitefoot  v.  Lef- 

fingwell,  90  Wis.  182,  63  N.  W.  82. 

And  in  South  ^  Carolina,  an  order  for  a  continuance  i  does  ■  not  "involve  the 
merits"  or  "affect  the  substantial  rights''  so  as  to  be  appealable. 
■     Latimer  v.  Latimerj  42  S.  C.  205,  20  S.  E.  159.  ■ 

Refusal  of  trial  court  to  grant  postponement  may  be  reviewed  on  motion 
for  new  trial,'  or  by  general  term,  on  appeal  from  order ;  but  it  cannot 
be  reviewed  by  court  of  appeals  on  appeal  from  judgment  on  verdict. 
Smith  V.  Alker,  102  N;  Y.  87,  5  N.  E.  791. 

No  appeal  lies  directly  to  the  general  term  of  the  city  court  of  New  York 
from  an  order  denying  a  postponement  of  a  trial,  by  a  defendant  who 
withdraws  therefrom,  but  thfe  proper  course  is  to  ilake  a  nonenum- 
erated  motion  at  special  term  to  set  aside  such  decision.  McKeon  v. 
Kellard,  6  Misc.'  31,  26  N.  Y.  Supp.  72.  :But  an  appeal  lies  to  the 
general  term  from  an  order  granting  an  adjournment  if  illegal  con- 
ditions are ,  imposed. ,  Kennedy  v.  Wood,  54  Hun,  14,  7  N.  Y.  Supp. 
90.      ,  ,;,,.  ,    ,  - 

In  Canada,  a  judgment  on  a  contested  application  by  a  legatee  to  con- 
tinue a  suit  to  set  aside  a  deed  is  final  as  a  determination  of  the  right 

M  ,!  to  continuance,  and  therefore  appealable  to  the  supreme  court,  Bap- 
tist V  Baptist,  31  Can  S.  C.  425.. 
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28.  Postponement  by  agreement  or  consent. 

A  cause  may  be  postponed  by  agreement  of  the  parties,  act- 
ing for  themselves  or  through  counsel,  and  with  the  consent  of 
the  court.^  And  some  courts  provide  in  their  rules  that  no  cause 
on  the  trial  list  shall  be  postponed  more  than  once  by  consent 
of  counsel  or  parties.*  And  the  agreement  should  be  reduced 
to  writing.*  But  an  agreement  to  postpone  will  not  always  be 
enforced,* — especially  if  its  enforcement  will  work  prejudice.' 

1  Moulder  v.  Kempff,  115  Ind.  459,  17  N.  E.  906,  holding  such  consent  of 

court  necessary. 

A  stipulation  that  if  for  any  reason  either  party  cannot  attend  on  the 
day  set  for  trial,  the  trial  shall  be  postponed,  does  not  require  action 
by  the  justice,  but  in  the  absence  of  one  party  the  other  is  to  continue 
it  by  force  of  the  agreement;  and  the  word  "party"  includes  counsel. 
Standard  Granite  Co.  Quarries  v.  Aikey,  67  Vt.  116,  30  Atl.  806. 

It  will  not  be  presumed  that  counsel  was  present  and  acquiesced  in  the 
continuance  unless  the  record  contains  statements  expressly  to  that 
effect.  Dickinson  v.  Mann,  74  Ga.  217.  But  an  order  to  postpone, 
granted  on  the  court's  misunderstanding  induced  by  counsel's  state- 
ment asking  therefor,  that  opposing  counsel  consented  thereto,  is  prop- 
erly set  aside,  though  the  latter  is  in  court  when  the  postponement  is 
asked,  unless  he  heard  the  statement  and  made  no  objection  thereto. 
Hunt  V.  Listenberger,  14  Ind.  App.  320,  326,  42  N.  E.  240. 

A  defendant  who,  with  plaintiff's  consent,  obtains  a  postponement  for 
more  than  ninety  days,  under  the  Nebraska  Code,  cannot,  on  the  day 
to  which  adjournment  was  had,  demand  a  dismissal  of  the  action. 
Fischer  V.  Cooley,  36  Neb.  626,  54  N.  W.  960. 

2  So  provided  by  rule  of  court  of  the  common  pleas  of  Lancaster  county, 

Pennsylvania.  And  in  Schrimpton  v.  Bertolet,  155  Pa.  638,  26  Atl. 
776,  it  was  held  that  the  necessary  meaning  of  this  rule  was  that  the 
,  court  must  grant  at  least  one  continuance  if  both  parties  consent, 
and  that  a  refusal,  which  forces  parties  to  trial  without  witnesses, 
and  is  in  violation  of  this  rUle,  is  reversible  error. 

3  So  required  by  a  rule  of  court  in  Alabama.     Collier  v.  Falk,  66  Ala.  224. 

See  also  Griswold  v.  Lawrence,  1  Johns.   507 ;   Peralta  v.  Mariea,  3 
Cal.  185. 

4  As,  an  alleged  oral  agreement  made  out  of  court,  the  evidence  leaving  it 

uncertain  whether  the  agreement  was  really  made.     Felton  v.  Moflfett, 
29  Neb.  582,  45  N.  W.  930. 
6  Thus,  an  agreement  between  counsel,  made  without  the  consent  of  one 
of  the  parties,  will  be  set  aside  by  the  court  in  its  discretion  when 
enforcement  of  the  agreement  will  result  in  serious  injury  to  one  of 
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the  parties  and  the  other  will  not  be  prejudiced  by  its  being  so  set 
aside.  McClure  v.  Sheek,  68  Tex.  426,  4  S.  W.  552. 

29.  Postponement  by  operation  of  law. 

a.  To  next  term. — Undisposed-of  cases  on  the  docket  at  the 
,end  of  a  term  are,  however,  by  operation  of  law,  continued  to 
the  next  term  without  a  special  order.^  But  an  order  of  the 
court,  on  its  own  motion,  continuing  to  the  next  term  all  cases 
undisposed  of,  may  he  set  aside  a  few  minutes  later  and  the  cases 
ordered  for  trial  at  that  term.* 

1  Harrison  v.  Com.  81  Va.  491;  Va.  Code  1919,  chap.  248,  §  5972;  Payer 
■v.  Des  Plaines,  124111.  310,  15  N.  E.  768;  Horn  v.  Excelsior  i Springs 
Co.  52  Mo.  App.  548;  Strickler  v.Eoegel,  40  Neb.  773,  59  N.  w!  384. 
,  i .  And  causes  on  tlie  short-cause  calendar  in  Cook  county,  Illinois,  cir- 
cuit court  may  be  so  continued  from,  day  to  day  if  necessary  to  dis- 
pose of  them  for  trial.  Armstrong  v.  Crilly,  152  111.  646,  38  N.  E. 
936. 

So,  in  West  Virginia,  a.  cause  before  a,  justice  stands  over  for  one  week 
and  from  week  to  week  until  disposed  of  on  the  nonappearance  of  the 
justice  at  the  hour  set;  and  a  judgment  rendered  by  another  justice 
called  in  by  one  party  after  the  hour  has  expired,  without  notice  to 
the  other  party,  is  void  and  will  be  set  aside  on  certiorari.  Parsons 
V  Aultman,  M.  &  Co.  45  W.  Va.  473,  31  S.  E.  935. 

S'Lamont  v.  Williams,  43  Kan.  558,  23  Pac.  592,  sustaining  such  action 
by  the  trial  court,  and  holding  that  jurisdiction  and  control  over 
the  case  is  not  lost  by  the  first  order. 

,,  h.  Kxiension,  hy  legal  holiday. — A  postponement  to  a  day  on 
which  the  court  is  prohibited  from  transacting,  business-— as 
Sunday  Or  a  legal  holiday — ^will  extend  to  the  first  day  there- 
after on  which  it  can  legally  transact  business.* 

1  State  ex  rel.  Carter  v^  TCing,  23  Neb.  540,  37  N.  W.  310.  And  a  motion 
returnable  on  Labor  Day,  which  by  New  York  laws  is  made  a  legal 

■  'holiday,  stands  over  as  of  course  until  the  next  day,  in  the  absence 
of  a  judge  on  that  day.  Berthold  v.  Wallace,  14  'Misc  55,  35  N.  Y. 
Supp.  208. 

But  under  a  Wisconsin  statute  prohibiting  the  opening  of  court  or  trans- 
acting of  business,  except  to  instruct  or  discharge  a  jury  or  receive 
a  verdict  and  render  judginent  thereon,  it  has  been  held  that  a  justice 
of  the  peace  has  no  power  to  further  adjourn  a  cause  on  Thanksgiv- 

"'    ing  Day,  to  which  day  it  had  been  previously  adjourned  by  consent  of 
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parties;  and  a  judgment  rondorcd  :on  the  ; last  adjourned  day  is  void. 
Milwaukee  Harvester  Co.,  v.  Teasdalc,  01  Wis.  59,  59  N.  W.  422,  So 
held,  also,  under  a  Soutli  Dakota  statute.  Leonosio  v.  Bartilino,  7  S. 
D.  93,  63  N.'  W.  543. 

30. ,  Postponements  by  justices  of  the  peace. 

a..  In  general. — In  most  states  the  .postponement  of  causes 
before,  .justices  of  tte  peace  is  regulated  by  statute ;  ^  and  post- 
ppnempnt  granted  before  the  time  allowed  by  statute,*  or  for  a 
time  in  excess  of  the  statutory  period,*  or  exceeding  the  number 
of  postponements  allowed,*  is  unauthorized  and  ousts  the  jus- 
tice of  jurisdiction  to  further  proceed  with  the  cause,  unless  the 
postponement  "was  expressly  agreed  to  by  the  parties.'  It  is  a 
general  rule,  in  the  absence  of  statutory  authority,  that  unless 
a  cause  before  a  justice  is  tried  at  the  time  appointed,  or  with- 
in one  hour,  such  qmission  amounts  to  a  discontinuance  and  the 
cause  is  out  of  court,^  but  this  is  not  universally  true. 

1  Thus,  under  a  Kansas  statute,  providing  that  either  party  may  have  the 
trial  adjourned  without  the  consent  of  the  other  not  exceeding  fifteen 
days,  by  filing  an  affidavit  that  he  cannot,  for  want  of  material  testi- 
mony which  he  has  been  unable  to  procure,  safely  proceed  to  trial,  a 
party  is  entitled  of  right  to  a  continuance  for  any  desired  number  of 
.  I  days  ■  not  exceeding  fifteen  on  filing  the  required  affidavit.  Cook  v. 
Larson,  47  Kan.  70,  27  Pac.  113. 

In  West  Virginia  defendant  in  an  action  before  a.  justice  of  the  peace 
who,  on  the  return  day,  makes  oath  that  he  has  a  just  defense,  is 
entitled  to  continuance  for,  seven  days.  Mullinax  v.  Waybright,  33 
W.  Va.  84,  10  S.  E.  25.  'But  a  ihayor,  before  whom  is  retiirnable  an 
order  issued  on  a  petition  to  the  counsel  to  show  why  a  merry-go- 
round  should  not  be  abated  as  a  nuisance,  is  not  a. justice  of  the 
peace  within  'the  meaning  of  the  Code,  of  West  Virginia,  allowing 
causes  before  justices  to  be  postponed  seven  days,  and  his  refusal  to 

so  postpone  is  not  error.     Davis  y.  Davis,  ,40  W.  Va.  464,  21  ,S.  E. 

.,      ,906. 

In-  Nebraska^'  continuance  of  a  cause  before  a  justice  for  not  to  exceed 

.    -thirty  days  will  be  granted  on  the  applicant  proving,  as  required  by 

the  Code,  by  his  own  oath  or  otherwise,  that  he  cannot,  for  want  of 

..material  evidence  expected  to  be  produced  by  him,  safely  proceed,  to 

-  ,  trial.  Rejcher  v.  Skinner,  28  IJ.eb.,91,  44  N.  W.  78;  Coombs  v.  Brenk 
lander,  29.  Neb.,  586,  45  N..  W,  ,929.  But  not  when  he  has  already 
had  one  continuance  of  seventeen  days,  by  consent  of  the  other 
party;  he  must  then  satisfy  the  justice  by  oath  or  otherwise,  as  re- 
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quired  by  another  statute,  of  his  inability  'to  go  to  trial  before  the 
time  asked  for  want  of  material  evidence,  describing  it;  that  the 
delay  is  not  frdrii  any  fault  ot  his,  and  that  he  expects  t6  jfrbcure 
the  testimony.     Jloran  v.  McCuUum,  50  Neb.  449,  69  N.  W.  938.' 

2  Thus,  jurisdiction  is  lost  by  an   adjournment  on  the  return   day  after 

■both    parties    have    appeared,    but   before    issue    is   joined.      Duel  '  v. 

Sykes,  59  Hun,  117,  13  N.  Y.  Supp.  166.     Or  where  plaintiff' does  not 

appear  or  put  in  a  complaint  on  the  return  day,  and  defendant  ap- 

'  pears  and  demands  dismissal'  because  of  plaintiili's  failure  to  appear. 

Todd  V.  Doremus,  60  Hun,  385,  15  N.  Y.  Supp.  470. 

Sllolderi  V.  McCabe,  21  Pa.  Co.  Ct.  41. 

So,  in  Iowa,  an  adjournment  for  three  days  from  the'  return  day  without 
defendant's  consent,  in  violation  of  a  Code  provision  has  been  held 
to  devest  the  justice  of  jurisdiction;  and  verbar notice  of  the  adjoilrn- 
ment  given  by  plaintiiT  to  defendant's  agent  will  not  restore' the  ju- 
risdiction. Iowa  Union  Teleph.  Co.  V;  Bpylan,  86  Iowa,  90,  52  N:  W. 
1122.  

A 'New  York  statute  restricting  the  right  of  the  justice  of  the  Ne'W  York 
city  municipal  court  to  grant  adjournments'  to  a  period  "'not  exceed- 
ing ninety  days  from  the  return  of  tKe  summons" '  has  been  held  to 
'  apply  to  the' period' of  each  particular  adjournment  asked,  atnd  is  not 
violated  "so  as  to  oust  the  court  of  jurisdiction  because  the  'aggre- 
gate tiinc  'of  all  adjournniehts  granted  on'  application  of  either  party 
"exceeds  the  'prescribed  limits  'First  Nat.  Bank  v.'  Smith,  24  Misc. 
709,  53  N.  Y.  Supp.' 795.  '  ' 

And  an  adjournment  for,  tljijee  days  does  not  devest  the  justice  of  .juris- 
diction to  hear  the  case  on  the  return  day  because  he  pinitted  to 
state  in  his  docket  on  whose  motion  the  adjournment  was  had,  where 
there  is  no  general  appearance  by  defendant,  and  plaintiff  on  the  re- 
turn day  appears  and  flies  his  complaint.  Whdeler  v.  Patefson,  64 
'Minh.  231,  66  'N*.  W.' 964.  '  .  .  'i     . 

*Thus,   a  thjrd   adjournment  without,  cause    shown,   after ,  two^ ,  previous 

adjournments  for  cause,  ousts  ju;risdiction.     State  v.  Gust,   70  Wis. 

,     631,^35  N.  Wi  ,559.   "         ''    '^  '  ''    "'     ,'      '  \\''""''      "    '' " ' 

And  under  the  New  York:  Code  of  Civil  Procedure  (now  §  182  ofi.the' Jns- 
tiso  Court  Act)  a  second  .adjournment  without  consfent  of  ■both  par- 
.,,  ties  onststhe  cpurt  of  jurisdiction.  Morris  v.  Hays,  14  ,App.  Div.,,^, . 
43  N.  Y.  Supp.  639.  Although  payment,  of  iiie  objecting. party'p;,wit- 
ness  fees  is  imposed  as  a  condition.  Newman  v.  Woodcock,  16  Misc. 
142,  38  N.  Y.  Supp.  957.    , 

So,  in  Wisconsin,  a  second  adjo,urnment  in  the  a,hBenQe  of,  and ,  wiJ;hout 
consent  of, '  defendant,  and  without  the  oath  or  affidavit  required;" 
deprives  a  justice  of  jurisdiction  under  a  statute  prohibiting  more  thail 
one  adjournment  unless  the  applicant  shall  satisfy  the  justice  by  oath 
that  he  cannot  safely  proceed  to  trial  for  want  of  material  evidence, 
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although  the  justice  assigns,  as  one  of  the  reasons  for  the  adjourn- 
ment, his  own  illness,  as  another  statute  requires  transference  of  the 
case  tp  another  justice  in  case  of  illness.  Gallager  v.  Serfling,  92 
Wis.  544,  66  N.  W.  692. 

B  Stdutenburg  v.  Humphrey,  9  App.  Div.  27,  4:1  N.  Y.  Supp.  140. 

And  under  the  Washington  Code  prohibiting  postponement  for  a  period 
-  ^exceeding  sixty  days,  jurisdiction  is  lost  where  the  adjournment  ex- 
ceeds sixty  days  and  the  docket  entry  fails  to  show  that  it  is  by 
consent  of  both  parties.  Nelson  v.  Campbell,  1  Wash.  261,  24  Pac. 
539. 

And  in  Iowa  a  finding  shown  by  the  justice's  record,  that  an  adjourn- 
ment of  three  dayp,  in  violation  of  the  Code,  was  with  consent  of  the 
parties,  when  in  fact  defendant  had  not  consented,  is  not  conclusive 
on  the  la,tter;  and  a  subsequent  default  judgment  against  him  is  void. 
Iowa  Union  Teleph.  Co.  v.  Boylan,  86  Iowa,  9p,  52  N.  W.  1122. 

In  Minnesota  an  adjournment  of  one  hour  by  consent  of  both  parties 
when  the  pleadings  are  closed  is  proper,  although,  under  the  statute, 
an  adjournment  for  more  than  six  days  without  such  consent  is  im. 
proper.  Caley  v.  Rogers,  72  Minn.  lOQ,  75  N.  W.  114.  See  also  Wesi 
V.  Berg,  66  Minn.  .287,  68  N.  W.  1077. 

And  in  New  York  jurisdiction  is  not  lost  by  an  adjournment  for  th« 
time  agreed  on  by  the  parties  after  mistrial,  which  had  been  demand- 
ed by  plaintiff  alone,  and  without  issuing  »  new  venire,  as  required 
by  the  Code  of  Civil  Procedure,  where  the  plaintiff  waives  his  right 
of  trial  by  jury  and  defendant's  attorney  states  that  he  does  not  de- 
mand a.  jury  trial,  although  he  does  state  that  he  wants  the  case 
tried  according  to  law.  Suiter  v.  Kent,  12  App.  Div.  599,  43  N.  Y, 
Supp.  137. 

According  to  Johnson  v.  Hagbprg,  48  Minn.  22],  50  N.  W.  1037,  an  ad- 
,    JQurnment  beyond  the  statutory  limitation  under  a  stipulation  of  the 
parties  made  and  filed  before  the  adjourned  day,  for  further  adjourn- 
ment, if  an  irregularity,  is  an  immaterial  one,  and  the  loss  of  juris 
diction  is  waived  by  the  stipulation. 

And  the  undertaking  required  by  a  N'evada  statute  to  procure  a  continu- 
ance or  adjournment  is  not  necessary  where  the  cause  is  adjourned, 
though  beyond  the  statutory  period,  by  consent  of  the  parties.  Nevada 
C.  E.  Co.  v.  District  Ct.  21  Nev.  409,  32  Pac.  673. 

6  Fox  V.  Hoyt,  12  Conn.  491,  31  Am.  Dec.  760;  Hunt  v.  Wickwire,  10 
Wend.  102,  25  Am.  Dec.  545. 

h.  Failure  to  specify  time  and  place. — So,  too,  failure  to 
specify  the  time  ^  and  place  ^  to  which  the  cause  is  adjourned  de- 
vests hito  of  jurisdiction. 

1  Thus,  a  justice  loses  jurisdiction  by   an  adjournment  :yvithout   a  fixed 
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day  on  a  verbal  agreement  by  the  parties  to  agree  on  the  day,  and 
that  in  ease  of  their  failure  so  to  do  the  justice  may  appoint  a  day. 
Bonney  v.  Paul,  39  N.  Y.  S.  R.  596,  15  N.  Y.  Supp.  442. 
2Fitzhugh  V.  Eivard,  109  Mich.  154,  66  N.  W.  947. 

c.  Holding  cause  open. — But  merely  holding  open  a  cause  for 
a  few  hours  to  allow  defendant  to  appear,'  or  from  day  to  day 
in  order  to  perform  other  official  duties,*  will  not  work  a  loss  of 
jurisdiction.  Thus  it  has  been  held  that  where  the  justice  is 
engaged  at  the  time  appointed  in  trying  another  cause  or  in 
the  performance  of  other  official  duties  which  will  occupy  him 
until  after  the  usual  hour,  there  is  good  reason  for  the  delay 
and  he  may  proceed,'  if  he  does  so  as  soon  as  possible  after  his 
other  official  engagements  are  disposed  of.' 

1  Steele  v.  Wells,  56  IST.  Y.  Supp.  367. 

aWoempener  v.  Ketchum,  110  Mich.  34,  67  N.  W.  1106  (holding  that 
"holding  open"  is  not  technically  an  adjournment,  within  the  meaning 
of  Howell's  Annotated  Statutes,  even  though  it  is  so  called  on  the 
docket,  and  that  it  is  not  within  the  provision  of  a  statute  requiring 
the  docket  to  show  adjournments  and  the  place,  to  -vyhioh  they  are 
made ) . 

SHunt  V.  Wickwire,  10  Wend.   (N.  Y.)    102,  25  Am.  Dec.  545. 


III.— IMPANELING-  THE  JURY. 

1.  Tbe  right  to  challenge. 

2.  luterrogatijig  the  jurors. 

3.  Eyjdence  a^m^de.      ;  .      ,  i  , 

4.  Exception  to  admission  or  exclusion   of  evidence. 

5.  Grounds  of  challenge. 

a.  General  disqualifications. 

b.  Prior  service  as  juror. 

( 1 ) '  In  same  case. 
(2)  In  other  case. 

c.  Interest. 

(1)  In  general. 

(2)  Interest  as  taxpayer  or  resident. 

d.  Relationship. 

e.  Business  relationship;   obligation  to  patty. 

f.  Acquaintance;  membership  in  church,  secret  society,  etc 

g.  Forination '  and  expression  of  opinion. 

(1)  In  genej-al. 

(2)  Opinion  as   to  incidental   question. 
h.  Conversations  with  party.  >      ' 

i.  Prejudice  against  or  in  favor  of  business  or  calling, 
j.  Litigation. 

6.  Sufficiency  of  challenge;  time. 

7.  Trial,  evidence,  and  decision. 

8.  Exception  to  overruling  of  challenge. 

9.  Peremptory  challenge;  nature  and  extent  of  right. 

a.  In  general. 

b.  Order  of. 

c.  When  interposed. 

d.  Number  of. 

10.  Court  may  set  aside  or  excuse  juror. 

a.  In  general. 

b.  Time  or  stage  of  the  case. 

c.  Sufficiency  of  showing. 

d.  On  motion  of  court  or  against  consent  of  party. 

e.  Harmless  error. 

f.  Excusing  person  from  jury  list  or  venire. 

g.  Resumption  of  trial  after  substituting  juror. 

[The  statutes  abrogating  resort  to  triers,  and  leaving  it  to  the 
judge  to  deterinine  all  causes  of  challenge,  do  not,  without  more 
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abrogate  the' distinction  between  challenges  for  principal  cause 
and  challenges  to  the  favor.  In  the  former  class,  if  |;he  fact 
suggested  be  established,  incompetency  is  an  inevitable  conelu- 
sjipn  pf  law;  in  the  latter,  incompetency  is  a  mere  question  of 

fact.     .,     ,^     ,-    ;    i        , , 

The  application  of  the  following  rules,  should.be  guided  by  the 
recognized  principles  that,  in  the  absence  of  statute  to  the  cqn-. 
trary:'  (1)  A  court' of  general  jurisdiction,  finding  the  statu- 
tory ineans  of  providing  a  jury  inadequate,  may  fall  back  on  its 
common-law  powers ;  (2),  an  unfit  juroj  pay.be  set  aside  on  a 
just  objection,  though  the  statutes  do  not  provide  for  the  oase ; 
and  ('3)  the  judge  may  properly  interpose  of  his  own  motion, 
when  nebessary  to  secure  a  fit  and  impartial  jury.] 

1.  The  right  to  challenge. 

The  right  to  challenge  jurors  for  a  cause  assigned,  as  distin- 
guished fpqm.  peremptory  challenge,  is  a  colhirioh-l&w  right 
which  cannot  be  taken  away  except  by  express  statute. 

■     ' 

1  Barrett  v.  Long,  3  H.  L.  Cas.  395,  415,  10  Eng.  Reprint,  154.  But  see 
"  Kundinger  v.  ■Sagina.w,  59  Mich.  3:55,  26  N.  W.  634,  yhere  ttp.cQurt 
say:  "It  is  not  necessary  that  the  statute  should  contain  a  provision 
that  a  challenge  for  cause  may  be  allowed.  .,; It  ejxists  in  all,  .cases 
where  tlie  jury  impaneled  is  3,  common-law  jury,  and  a  party  cannot 
be .  deprived  ijf  his ,  jrig^it  by  .  statute."        ,       ,    '  ' 

N.  Y.  Civ.  Prac.  Act  1920,  §  450.  i      ,     ,      ,'        '  ,...,. 

It  has  been  held  that  there  may  be  a  challenge  to  the  array  in  civil  cases 
as  well  as  in, .criminal  cases, . although,  the  Code  of  pivil  Procedure 
makes  no  provisipn.fpr  such , challenge,    Jones  v.  Woodworth,  24  S.  D. 

,,  I    ,583,,  124  N.  w.  844.      \,  , ''  ",,";,*,   ,' 

N.  Y.  Civ.  Prac.  Act  1920,  §  453, 

The  duty  of  woilien  to  sit  on  juries  is  undeterminecl.  |. gee.  Re  Opinion  of 
Justices,  —  Jlass.  — ,  130  N.  E.  685,  where  they  are:  not  lield  iliable 

■  ■      .for  jury   duty.      ,   ;,,  „,,,      ,,>  ,-,,,,   ,,■         ,.,    i  '       . 

Conferring  right  to  suflErage  upon  women  as  qualifying  them  as  jurors  is 
discussed  in' annotation.     12  A.L.R.  525.         .  ,,,, 


2.  Interrogating  the  jurors.    ,.  ^  , 

,   Each  party  has  the  right  before  the  jury  is  sworn  tp  mteri^- 
gate  each  proposed  juror  under  oath,^  or  to  have  the  cou]:t.,do  so,* 
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on  points  material  to  the  question  whether  he  has  the  qualificai-i. 
tions  required  by  law  and  is  impartial.^  i  m: 

ITo  determine  the  competency  of  a  juror  an  oath  is  administered  to  him, 
and  he  is  required  to  answer  all  questions  touching  his  qualification 
as  a  juror,  not  generally,  but  in  that;  particular  case.  Ensign  v.  Har- 
ney, 15  Neb.  330',  48  Am.  Rep.  344,  18  N.  W.  73.  '  ... 

But  that  jurors  were  not  so  sworn  cannot  be  objected  to  on  appeal  in 
the  absence  of  an  exception  to  impaneling  thpm,  and  it  is  not  even 
stated  that  they  were  not  qualified,  or  that  appellant  was  in  fact 
prejudiced,  and  it  does  not  appear  when  his  counsel  first  knew  of^ 
the  omission.  Preston  v.  Hannibal  &  St.  J.  E.  Co.  132  Mo.  Ill,  33 
S.  W.  783. 

It  is  the  duty  of  a  juror  to  make  full  and  truthful  answers  to  such  ques- 
tions as  are  asked  him,  neither  falsely  stating  any  fact  nor  conceal- 
ing any  material  matter,  since  full  knowledge  of  all  material  and 
relevant  matters  is  essential  to  a  fair  and  just  exercise  of  the  right, 
to  challenge  either  for  cause  or  peremptorily.  And  a  juror  who  falsely 
misrepresents  his  interests  or  situation,  or  conceals  a  material  fact 
relevant  to  j;he  controversy,  is  guilty  of  misconduct,  which  is  preju- 
dicial to  the  party.  And  the  injury  done  cannot  be  repaii'ed  by  a 
subsequent  statement  correcting  the  untruthful  answer.  Pearcy  v. 
Michigan  Mut.  h.  Ins.  Co.  Ill  Ind.  59,  60  Am.  Rep.  673,  12  N.  E.; 
98. 

8  In  Alabama,  neither  party  has  the  right  to  so  examine,  but  the  exam- 
insltion  must  be  made  by  the  judge.  Kansas  City,  M.  &  B.  R.  Co.  v.' 
Whitehead,  109  Ala.  495,  19  So.  705. 

That  the  court  participated  in  the  examination  of  jurors  is  not  cause  for 
reversal  where  appellant  examined  them  as  much  as  he  desired,  and 
accepted  those  who  tried  the  case.  Kessel  v.  O'SuUivan,  60  111.  App. 
548.  '       ■ 

But  the  fact  that  the  court  had,  in  order  to  test  their  disinterestedness, 
put  questions  to  the  jurors  as  a  whole,  after  the  completion  of  the' 
panel,  to  which  no  juror  responded,  cannot  deprive  a  party  of '  his, 
right  to  interrogate  the  jurors  for  the  same  purpose  by  the  same  'or  a 
similar  line  of  questioning.  American  Bridge  Works  v.  Pereira,  79 
111.  App.  90. 

8 Hull  V.  Albro,  2  Disney  (Ohio)  147,  149;  Loefiler  v.  KeOkuk  Northern' 
Line  Packet  Co.  7  Mo.  App.  185;  Gilliam  v.  Brown,  43  Miss.  641. 
Other  cases  in  note  to  State  v.  Crank,  23  Am.  Dec.  131.  See  also 
Paducah,  T.  &  A.  R.  Co.  v.  Muzzell,  95  Tenn.  200,  31  S.  W.  999;  Hol- 
ton  v.  Hendley,  75  6a.  847.  Contra,  in  South  Carolina,  State  v. 
Crank,  18  S.  C.  L.  (2  Bail.)   66,  23  Am.  Dec.  117. 

Interrogating  as  to  general  opinions  of  a  juror's  duties  was  held  not  al- 
lowed even  for  the  purpose  of  ascertaining  if  the  juror  is  "of  sound 
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' '  Judgment  and  well  informed,"  as  required  by  Statute,  in  Pennsylvania 
Co'.  V.  Rudel,  100  111.  603. 

Prospective  jurors  may  not  be  cross-examined  as ,  to  the  meaning  of  vari- 
ous technical  terms  likely  to  be  used  during  the  trial.  San  Antonio 
&  A.  P.  K.  Co.  V.  Belt,  24  Tex.  Civ.  App.  281,  59  S.  W.  607. 

Whether  questions  propounded  to  veniremen  on  such  examination  were 
properly  excluded  is  immaterial,  where  none  of  them  so  questioned 
were  accepted,  and  appellant  had  not  exhausted  his  peremptory  ehal- 

\  ,  lenges,  and  it  dpes  not  appear  that  he  sought  to  so  question ,, those 
afterward  accepted.  Grand  Lodge,  I.  0.  M.  A.  v.  Wieting,  168  111. 
408,  48  N.  E.  59,  68  111.  App.  125.  '        '' 

Great  latitude  is  allowed  in  exercising  this  right  of  examina- 
tion of  a  juror,^  and  if  it  appears  probable  that  he  is  not  indif- 
ferent he  is  excluded.'  But  its  scope  and  the,  pertinency  of  the 
questions  propounded  are  discretionary  with  the  trial  judge,  to 
be  det;ermined  from  the  nature  of  the  case  on  trial.'  Aijd  it  ig 
for  the, court  to  say  what  evidence  is  admissible  on  the  question 
of  impartiality.* 

1  But  it  is  error  to  permit  counsel  to  enlai-ge  on  his  side  of  the  case,  and, 
under  pretense  of  such  an  examination,  set  out  What  he  claims  he  will 
prove,  so  as  to  prejudice  the  jurors  before  they  are  sworn.  5u4apn 
•     v.  Roos,  76  Mich.  173,  42  N,  W.  1099^  .       i 

And  epunsel  shouli^  not  ask  prospective  jurors  questions  intended  to  sug- 
gest that  the  defend3.nt  was  protected  by  indemnity  insurance.  Stew- 
aW  V.  Brune,  102.  C.  C.  A.  534,  179  Fed.  350.  ,      ' 

8  State  V.  Chapman,  1  S.  D.  414,  10  L.K.A.  432,  47  N.  W.  411.  And  see 
Pearcy  v.  Michigan  Mut.  L.  Ins.  Co.  Ill  Ind.  59,  60  Am.  Kep.  673,  12 
N.  E.  98,  and  cases  cited.  •     : 

8Van  Skike  v.  Potter,  53  Neb.  28,  73  N.  W.  295.  And  for  further  iUus* 
trations  see  cases  in  notes  following.,  In  Missouri,  the  trial  court  has 
large  discretion  in  superintending  the  selection  of  a  jury.  State  v. 
Poor,  —  Mo.  — .  228  S.  W.  810. 

*  Smith  V.  Floyd;  18  Bkrb.  522. 

This  right  extends  to  facts  not  in  themselves  disqualifying  if, 
in, connection  with  others,  they  might  show  bias;  *  or  to  facts 
which  might  so  affect  the  juror's  mind  as  to  create  bias  or  ipreju- 
dice.*  And  even  to  the  fact  of  prejudice  itself,'  though  not  as 
to  prejudice  against  crime.*  ,.,■..  .  ; 

■  ■  So,  the'  juror  may  be  asked  if  he  has  any  knowledge  of  the 
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facts  of  tile,  case,  or  whether  he  has  formed  any  opinion  atout 
it ;  °  but  not  as  to  his  opinion  on  an  assumed  state  of  f acts." 
'Biit  as  to  the  propriety  of  asking  jurors  which  party  they 
would  favor  if  the  testimony  were  equally  balanced,  the  cases 
do  pot  agreeJ  ^  .. 

<.  .And  the  juror's  relations  with  parties  admitted  to  be  really 
interested  in  the  suit  may  be  inquired  into,  though  they  are 
Sti'angers  to  the'tecOrd; '  but  it  is'nOt  proper  to  ask  a  juror  if 
he  is  a  debtor  of  a  party.' 

So,  too,  a  juror  may  be  questioned  as  to  his  acquaintance 
with  counsel  in  the,  case,  ^°  or  so  as  to  ascertain  whether  the  re- 
lation of  attorney  and  client  exists  between  them.''' 

So,  also,  the  juror's  kinship  to  a  party  may  be  inquired  into, 
though  it  is  not  within  the  degree  disqualifying  him.''^ 

And  he  may  be  asked  if  he  is  a  man  of  fantiily,  to  enable  coun- 
sel to  advisedly  exercise  his  right  of  peremptory  challenge. '' 

He  may  be' asked  as  to  his  rheiTibership  in  secret  societies  and 
church  organizations ;  '*  and  whether  he  is  an  officer  of  or  inter- 
estpd,  in  a^y,  accident  or  indemnity  insurance  company.''* 

But  questions  tending  to  his  disgrace,'*  or  disadvantage,"  can- 
not be  asked  the  juror.  ' 

It  is  improper  to  ask  prospective  jurors  oh  the  voir  dire 
whethei"  they  would  give  as  much  credit  to  the  testimony'  of 
witnesses  professing  g,  certain  faith  as  to  the  testimony  of  mem- 
bers o;£  any  other  faith, '* 

1  Mechanics'  &  F.  Bank  v.  Smith,  19  Johns.  115. 

«Comfortv.  Mos3eE,,121  Pa.  455,  15  Atl.  612. 

As,  in  a  suit  against  d,  railway  corporation,  it  is  proper  to  ask  the  jury 

■''  ' -whether 'ihe-"f act  that  plaintiff  was  riding  on  a  free  pass  would  in- 
fluence their  verdict.  Jacksonvill'e  S.  E.  R.  Co.  v.  Sout'hworth,  32  111. 
App.  307,  affirmed,  135  111.  250,  25  N.  E.  1093.  So  jurors  may  be 
asked  as  to  prejudice  against  labor  unions.     Gatzow  v.  Buening,  106 

^.    Wis.,  If  49  L,p.A.  4.75,  80  Am.. St.  Ee^.  17,  81  N.  W.  1003. 

But"  to  ask  a,  juror  .whether  the  testimony  of  witnesses  who  profess  the 
Jewish  taith  would  receive  as  much  credit  as  that  of  members  of  any 
other  faith  is  improper.  Horst  v.  Silverman,  20  Wash.  233,  72  Am.  St. 
Eep;  97,  55  Pac.  52. 

So,  too,  in  an  action  for  services,  a  juror  who  has  stated  that  he  had 
;    difficulty  with  hifi  employers,  touching  payment  pf  w^ges,  cannqi  be 
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asked  whether  such  difficulty  would  prejudice  him  against  defendant, 
Pish  V.  Glass,,  54  111.  App.,  655. 

But,  where  counsel,  after  all  desired  questions  had  been  asked  by  the  judge, 
J,  annpunced  themselves  satisfied,  and  the  jurors  were  drawn  accordiiig 
to  law,  and  were  competent,  the  court  may  properly  refuse'  to  permit 
counsel  to  examine  each  individual  juror  to  ascertain  his  bias.  Lon- 
don &  L.  F.  Ins.  Co.  V.  Rufer,  11  Ky.  L.  Rep.  724,  12  S.'W.  948. 

3  Thus,  Ford  v.  Umatilla  County,  15  Or.  313,  16  Pac.  33,  holds  that,  al- 
though ,not  authorized  by  statute,  it  is  proper  to  allow  jurors  to  be 
;  ,  asked  as,  to  prejudice  existing  in  their  minds  for  or  against  either 
party,  and  ;that  refusal  is  reviewable  on  appeal.     So,  Horst  v.  Silver- 

,  ,  ,  man,  20  Wash.  233,  55  Pac.  52,  holds  it  proper  to  ask  a  juror  if  he  is 
prejudiced  against  people  professing  the  Jewish  faith;  and  Towl  v. 
Bradley,  108  Mich.  409,  66  k.  W.  347,  holds  that  defendant  ttiay  ask 
jurors  whether  they  are  prejudiced  against  the  defense  of  the  statute 
of  limitations,  which  he  has  pleaded^  ' 

But  under  a  statute  allowing  examination  of  a  juror  to  ascertain  if  he  is 

related  to  either  party,  or  has  any  interest  in  the  cause,  or  is  sensible 

-    ,     of  any  bias  or  prejudice  "therein,"  a  juror '  cannot  properly  be  askied 

if  he  Is   prejudiced   against   corporations     Atlantic   &  D.   R.    Co.   v. 

Eeiger,  95  Va.  418,  28-  S.  E.  590. 

A  taxpayer  in  a  city  which  is  a  party  may  be  asked  whether  his  interest 
as  such  would  be  likely  to  influence  his  verdict.  Davey  v.  JaneSVille, 
111  Wis.  628,  87  N.  W.  813.  •    , 

4Higgins  V.  Minaghan,  '78  Wis.  602,  11  L.S.A.  138,  47  N.  W.  941.    '         '  ' 

5 Houston  k  T.  C,,E.  Co.  v.  Terrell,  ,69  Tex.  650,  7  S.  W.  670. 

6  Woollen  V.  Wire,  110  Ind.  251,  11  N.  E.  236 ;  Com.  v.  Van  Horn,  4  Lack. 

L.  (News,  63;  Fish  v.  Glass,  54  111.  App.  655.  ,   , 

'In  Michigan  it  isibeld  proper.     OtsegoLake  Twp.  v.  Bjrsten,  72  Mich.  1, 

40  N.  W..  26;  Monoghan  v.  Agricultural  F.  Ins.  Co.  53  Mich..  238,  18 

N.  W.  797.    While  in  Illinois  it  is  not  allowed.     Chicago  &  A..  R.  Co. 

V.  Fisher,  38  111.  App.  33.     See  Fish  v.  Glass,  54  111.  A-pp.  655.   , 

8  Meyer  v.  Gundlach-Nelson  Mfg.  Co.  67  Mo.  App.  389.  , 

9  Richardson  v.  Planters'  Bank,  94  Va.  130>  26  S.  E.  413. 
lOO'Hal-e  v.  Chicago,  M.  &  ^f.  R.  06.139  111.  151,  28  N.  E.  923. 

llVandalia  v.  Seibert,  47  111.  App.  477;  Lowe  v.  Webster,  19  Ky.  L.  Rep. 
1208,  43  S.  W.  217.  But  refusal  to  permit  the  question"  is  not  re- 
versible error  unless  it:  appears  that  the  verdict  was  influenced  by  the 
relation  of  attorney  and  client  between  opposing  counsel  and  one  or 
more  of  the  jurors.  Lowe  v.  Webster,  supra.  And  Northern  P.  R.  Co. 
v.  Holies,  3  Wash.  Terr.  202,,  14  Pac.  688y  while  recognizing  the  line 
of  inquiry  as  legitimate,  holds  that  refusal  to  allow  it  was  not  in 
that  particular  instance  an  erroneous ,  CHercise  pf  discretion. 

"T^arden  v.  Phillips,  — ,Ind.  App,  — ,  39  N.  lE.-  212, 
Abbott,  Civ.  Jur.  T.— 6. 
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18  Union  P.  R:  Co.  v.  Jones,  21  Colo.  340,  40  Paic.  891. 

14  Burgess  v.  Singer  Mfg.  Co.  —  Tex.  Cjv.  App.  — ,  30  S.  W.  lllO. 

But  the  pertinency  of  the  question  to  the  particular  case  is  committed  to 
the  sound  discretion  of  the  trial  judge,  and  its  exclusion  is  not  such 
an  abuse  as  to  require  reversal,  in  the  absence  of  prejudice.  Van 
Skike  V.  Potter,  53  Neb.  28,  73  N.  W.  295.  ' 

IsOwensboro  Wagon  Co.  v.  Boling,  32  Ky.  L.  Rep.  816,  107  S.  W.  264; 
M.  O'Connor  &  Co.  v.  Gillaspy,  170  Ind.  428,  83  N.  E.  738;  Sailer  v. 
Friedman  Bros.  Shoe  Co.  130  Mo.  App.  712,  109  S.  W.  794;  Heydman 
V.  Red  Wing  Brick  Co.  112  Minn.  158,  127  N.  W.  561;  Girgird  v.  Gros- 
venordale  Co.  82  Conn.  271,  73  Atl.  747;  Brusseau  v.  Lower  Brick  Co. 
133  Iowa,  245,  110  N.  W.  577;  Blair  v.  McCormack  Constr.  Co.  123 
App.  Div.  30,  107  N.  Y.  Supp.  750;  Grant  v.  National  R.  Spring  Co. 
100  App.  Div.  234,  91  N.  Y.  Supp.  805. 

So  he  may  also  be  examined  as  to  whether  he  is  insured  by  or  interested  ' 
in  a  specified  insurance  company.     Rinklin  v.  Acker,   125  App.  Div. 
244,  109  N.  Y.  Supp.  125. 

And  he  may  be  asked  whether  he  was  or  had  been  a  solicitor  of  any  in- 
demnity insurance,  company.  Hoyt  V.  Independent  Asphalt  Paving  Co. 
52  Wash.  672,  101  Pac.  367. 

The  relationship  to  private  corporation  or  association  for  profit,  which 
will  disqualify  a  juror  in  a  civil  action  in  which  it  is  interested,  is 
discussed  in  note  40  L.R.A.(N.S.)    978. 

The  connection  with  casualty  or  indemnity  company  as  a  proper  subject 
of  inquiry  on  voir  dire  or  as  disqualification  of  a  juror  in  an  action 
against  one  insured  or  indemnified  by  such  company  is  discussed  in 
note  L.R.A.1915A,  153. 

"Burt  V.  Panjaud,  99  U.  S.  180,  181,  25  L.  ed.  452;  Mechanics'  &  P.  Bank 
V.  Smith,  19  Johns.  115;  People  v.  Fuller,  2  Park  Crim.  Rep.  16;  Ryder 
V.  State,  100  Ga.  528,  38  L.R.A.  721,  28  S.  E.  246;  16  R.  C.  L.  p.  279, 
§  96. 

"3  Bl.  Com.  363. 

18  Horst  V.  Silverman,  20  Wash.  233,  72  Am.  St.  Rep.  97,  55  Pac.  52. 

The  right  to  interrogate  juror  on  voir  dire  as  to  prejudice  for  or  against 
particular  class  of  witnesses  is  discussed  in  note  1  A.L.R.  1688. 

3.  Evidence  aliunde. 

A  witness  may  be  called  to  prove  the  ground  of  cliallenge.* 

iPringle  v.  Huse,  1  Cow.  432;  Burt  v.  Panjaud,  99  U.  S.  180,  25  L.  ed. 
451.    But  compare  Hughes  v.  People,  116  111.  330,  6  N.  E.  55. 

4.  Exception  to  admission  or  -exclusion  of  evidence. 

An  exception  lies  to  the  admission  or  exclusion  of  evidence 
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under  either  of  the  preceding  rules.  But  to  reader  available  the 
exclusion  of  evidence  it  must  appear  that  the  party  had  ex- 
hausted his  peremptory  challenges,^  or  that  he  was  prevented 
from  ascertaining  whether  the  juror  had  such  bias  or  prejudice 
as  would  influence  his  verdict.* 

1  Grand  Lodge,  I.  0.  M.  A.  v.  Wieting,  68  111.  App.  125,  affirmed  in  168 
111.  408,  48  N.  E.  59.  And  in  Ford  v.  Cheever,  113  Mich.  440,  71  N.  W. 
837,  such  exclusion  was  held  no  ground  for  appeal  where  the  juror 
was  peremptorily  excused  by  the  party  asking  the  question,  who, 
without  examining  other  jurors,  announced  himself  as  satisfied  with 
the  jury. 

8  Southern  P.  Co.  v.  Eauh,  1  C.  C.  A.  416,  7  U.  S.  App.  84,  49  Fed.  696; 
Ford  V.  Umatilla  County,  15  Or.  313,  16  Pao.  33. 

5.  Grrounds  of  challenge. 

a.  General  disqtwiifications. — General  disqualifications  for 
jury  service  will  support  a  challenge  for  cause, — as,  for  instance, 
conviction  for  infamous  crime.^  So,  where  there  is  doubt  as  to 
the  juror's  being  ap  electpr  of  the  county.''  And  by  statute  in 
some  states  being  a  party  interested  in  a  suit  pending  and  at 
issue  at  the  term  of  the  court  for  which  he  is  summoned,*  is 
ground  of  challenge  for  cause.  So,  at  least  in  one  state,  is  igno- 
rance of  the  English  language.*  But  a  very  imperfect  knowl- 
edge of  the  law  applicable  to  the  case  is  not.*  Nor  is  the  fact 
that  the  juror  is  exempt  from  jury  duty  ground  of  challenge 
for  cause.*  Color  is  no  test  of  right  to  serve  on  a  jury.'  A 
juror  need  not  be  a  taxpayer,  if  he  possesses  the  other  qualifica- 
tions of  an  elector.'  And  persons  whose  names  are  entered  on 
the  general  list  for  the  district  are  presumed  qualified.'  Betting 
on  the  result  is  generally  held  to  disqualify  a  juror. ^^ 

1  Garrett  v.  Weinberg,  54  S.  C.  127,  31  S.  E.  341;  16  E,  C.  L.  p,  256,  § 
75.  But  an  unsigned  information  charging  crime, ,  filed  fifteen  years 
before,  will  not  disqualify.  Missouri,  iK.  &  T.  E.  Co.  y.  Burrough,  — 
Tex.  Civ.  App.  — ,  46  S.  W.  403.  But  failure  to  object  on  this  ground, 
though  the  fact  was  known  before  the  cause  was  submitted  to  the  jury, 
waives  that  objection.    Blantoh  v.  Mayes,'  72  Tex.  417,  10  S.  W.  45^. 

*  Even  though  on  voir  dire  he  brings  himself  within  the  statutory  qualifi- 
ca.tion,  where  no  complaint  is  made  that  a,  fair  jury  was  not  obtained. 
Omaha  &  E.  Valley  E.  Co.  v.  Cook,  37  Neb.  435,  55  N.  W.  943. 
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Under  a  constitutional  requirement  that  jurors  must  be  qualified  electors 
as' provided' therein,  and  'they  must  also  be-  registered,  registration 
being  a  qualification  for  suffrage.  Mew  y.  Charleston  .&  S.  ,E,  ,Co 
.  ,55  S.  ,C.  ,90,, 32  S.  E,:828,  ,  ,,,;  ,,  ,,  .  ,,      ^ 

Under  a  reqiiirement  it^bat  junors,  ,to  bp  competent,  must  have  been  as- 
sessed on  the  last  assessment  roll  of  the  county  or  city  on  prpperty  be- 
longing to"  them,  an  assessment  of  the  property  to  two  persons'  i^'one 
against  each  so  as  to  .qualify  each  within  the  Code  requirement. 
People  V.  '6wens,  123  Cal.'  482,  56  Pac.  251. 

3  See  various  codes  and  statutes.  But  a  juror  interested  as  a  creditor  in 
,  a  fund  ,for  which  a  receiyer  has  sued  is  not  a  party  within  this  stat- 
ute.    Vickers  y.  Leigh,  104  N.  C.  248,,  10  S.  E.  308. 

A  person  is  disqualified  as  a  juror  if  he  has  an  action  pending  against  the 
same  defendant  on  another  issue  arising  from  the  same  wrong  alleged 
in  the  case  on  trial.  ,  Stennett  v.  Bessemer,  154  Ala.  637,  45  So.  890. 

*  Thus,   by   statute,    in    Michigan    (How.   Anno.    Stat.   2d   ed.    chap.    341, 

§  12,877).      See    O'Neil   v.    Lake    Superior    Iron    Co.    63    Mich.    690, 

35  N.  W.  162,  and  Sutton  v.  Fox,  55  Wis.  531,  42  Am.  Rep.  744,  13 

,   '■  N.,.W.  ,477.  ,,And|seei  generally   16  R.   C.  L.  p.   226,  §  43,     Contra, 

,Re  Allison,  13  Colo.  525,, 22  Pac.  820, 

Ability,  to  read  and  write  t^e  English!  language  is  a  requisite  in  Missouri.' 
Parman  v,  Kansas   City,   105  Mo.  App.'  691,   78   S.  W.  1046. 

6  Union  P.  R.  Co.  v.  Motzner,  8  Ka!n.  A!pp..' 43i,  55  Pac.  670. 

6'Luebe  vVThorpe,  94"Mich'.' '268,' 5^ 'n'.' 'W.  4l;  'Brown  v!  State,  40  Fla. 
459i,  25  So.  63;  People  v.  R'awh,'  90  Mich.  377,  51  N:  'W.  522  (because 
juror  over  age);  People  v.  ^OweHs,  123  Cal.  482,  56  Pac.  251;' Albany 
Phosphate  Co.  v.  Hugger  Bros.  4  Ga.,  App.:  771,  62  S.  ,^1.  533.     In,  8 

,  ,  ,L.R.A.(N.S.)  498, (State  v.  Cantwell,  142  N.  C.  604,  55  S.  E.  820,  9 
Ann.  Gas.  141),  authorities  are  cited  to 'sustain  the  propositions  that 
an  exemption  of  firemen  from  jur;^ 'duty 'is  not  a  vested  right,  but' a 
statute  conferring  it  may  be  amended  or  repealed;  that  the  exemption 
,  ,  ;will ,  he  recognized  by  the,  courts;  and  that,  such  exemption  musj;,  be 
|elaime/i  by  the  juror  at  the  first  opportunity.  The  Alabama  Crim,- 
inal  Code  rel,ative  to  disqualifications  and  exemptions  of  jurors  h^s 
been  held  to  apply  to  civil  cases.  Louisville  &  N.  R.  Co.  v.  Young, 
168  Ala.  551,  53  So.  213.    .'-   < 

TMcPherson  v.  McCarrick,  22  Utah,  232,  61  Pac.  1004. 

8  Reed  V.  Piacock,  123  Mich.  244,  81  Ani.  St.-  Rep.  194,  82  N.  w.  53.  Tho 
"  constitutionality  of  a  statute  requiring  jurors  to  be  taxpayers  ia 
discusseii  in  the  liote  32  L.R.A.  (N.S.)   414. 

9^pra^,ue' v'.,!6rown,  21  Ri  1.  329,^9  L.E.f.  423,  43  Atl.  636. 

10  Essex  V.  ]^cPherson,  64  111.  349;  Sexton,  v.  gwem,  58  Iow;a,,  41,  11  N.  W. 
726.  But  see  Goodright  v.  M'Causland,  1  Yeates  (Pa.)  372,  1  Am. 
'  .K^ec.  306,  and  i^uttsv.  tjiiion^  E.  Co.  21  E.  I.  505,  44  Atl.  '933. 

Betting  on  res.ult  as  disqualifying  jifror  is,  discussed  in  note  2  ^,L.R.  813. 
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h.  Prior  service  as  juror'.  (1)  In  ^amie  case. — The  fact  that 
a  jtlror  has  setved  on  a  former  trial  of  the  same  case,' in  which 
a  verdict  was  rendered,  is  good  causis  fof  challenge.^  He  is  also 
disqualified,  eiven  though  no  verdict  was  reached  on  the  former 
trial,  where  a  mistrial  resulted  because  the  ]ury  were  unable  to 
agre6.^  But  the  mere  fact  that  a  juryman  had  sat  on  a  farmer 
trial  constitutes  no  cause  for' challenge;  ■  where  on  the  first  trial 
a  verdict  was  directed  by  the  court '  or  the  jury  was  discharged 
after  part  of  the  evidence'  was  introduced  because  it  was  discov- 
ered that  the  jury  had  not  been  sworn,  and  the  juror  stated  that 
he  had  formed  no  opinion  as  to  the  merits  of  the  case.*         ' 

But  where  a  party,  knowing  of  the  juror's  former  connectioil 
with  the  case,  fails  to  challenge  him,  the  disqualification  is 
waiyed  and  cannot  subsequently  be  complained  of.'  Otherwise, 
however,  where  the  disqualification  wa^  not  discovered  in  time 
to  challenge  the  juror.^  i 

13  Bl.  Com.  363;  Bellows  v.  Williams',  Kirty,  166';  Garthwaite  v.  'Ilalum, 
21  Ark.  336,  76  Am.  Dec.  402;  Charleston  &  W.  C.  E.  Co.  v.Attaway, 
7  Ga.  App.  231,  66  S.'E.  '548;  Goshen  v.  England,  119  Ind.  368,  5 
L.E.A.  253,  21  N.  E.  977;  Herndon  v.  Bradshaw,  4  Bibb;  45;  Kaighn 
V.  Kennedy,  1  N.  C.  yt.  1,  p.  26    (Martin,  pt.  1,  p. '37);  Newby  v. 

■  1  Harrell,  99  N.  0.^149,  6,  Am.  St.  Eep.  ,503,  5  S.  E.  284;  Hunter  v. 
'     Matthews,  12.  Leigh,  228;  Henry  v.  Cuvillier,  3.  Mart.  N.  S.  524. 

8Dothard  v.  Denson,  72  Ala.  541;  Scott  v.  McDonald,  83  Ga.  .28-  9'  S.  E. 
'       770;  Hestei:  V.  Chambers,  84  Mich.  562,  48  N.  W.  152.'    Contra,'Whit- 

'  '  '   net-  V.  Hamlin,  12  Fla.  '18.  "  '  '  '         ' 

In  Weeks  v.  Medler,  20  Kan.  57,  it  was  held  that  under  the  Kansas, stat- 
ute, providing '  that  i^;  is,  good  ground  for  challenge  that  oiie  has 
formerly  been  a  juror  in  the  same  cause,  it  is  not  essential,  to  bring 
one  within  this  provision,  that  the'  cause  shall  have  been  at  such 
former  time  fully  tried  and  a  verdict  rendered,  or  the 'jury  discharged 
because  unable  to  agree.  In  this  case  the  jury  was  discharged  early 
in  the  proceedings,  to  enable  defendant  to:  amend.'his  bill.  . 

3  Atkinson  v.  Allen,  12  Vt.  619,  36  Am.  Dec.  361. 

*  Leas  v.iPatterson,  38  Ind.  465.  :  The  competency  of  jurors  who  have  served 

in  |the  same  or  8,imilar  case  is  discussed  in. iiote  ^8  L.E.A.-,871. 
B  Bellows  V.  Williams,  Kirby,  166.  ,     , 

6  Herndon  v.  Bradshaw,  4  Bibb,  45;  Hunter  v.  Matthews,  12  Leigh,  228; 
'    Hester  v.  Chambers*  84  Mich.  562,  48  jN:  W.  152;  Henry  v.  Cuvillifer, 
.  i,..3  Mart.  N;  S.  524.  ;il 
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(2)  In  other  case. — Jurors  who  have  rendered  a  verdict  in 
one  case  are  subject  to  challenge  when  called  in  another  case  in 
which  the  issues  are  the  same.^  And  where  two  jurors  in  an  ac- 
tion of  trespass  had  served  on  the  grand  jury  which  had  founcl 
a  true  bill  against  the  defendant  for  the  same  trespass  on  the 
criminal  side  of  the  court,  a  new  trial  was  granted,  defendant 
having  been  ignorant  of  the  disqualification  until  after  the 
trial." 

But  the  disqualification  is  waived  by  failure  to  challenge  the 
juror.* 

But  where  the  second  case  is  submitted  upon  different  grounds 
than  the  first  one,  a  juror  who  served  in  the  former  is  not  dis- 
qualified to  serve  in  the  latter.* 

1  Garthwaite  V.  Tatum,'21  Ark.  336,  76  Am.  Dec.  402;  Missouri  P.  E.  Co.  v. 

Smith,  60  Ark.  221,  5  Inters.  Com.  Eep.  348,  29  S.  W.  752;  Grady  v! 
Early,  18  Cal.  108,  12  Mor.  Min.  Eep.  104;  Swarnes  v.  Sitton,  58  111. 
155  (a  new  trial  was  granted  in  this  case,  disqualification  not  heing 
discovered, in  time  to  challenge)  ;  Baker  v.  Harris,  60  N.  C.  (1  Winst. 
L.)   277;  Apperson  v.  Logwood,  12  Heisfc.  262. 

Contra:  Algier  v.  The  Maria,  14  Cal.  167;  Chariton  Plow  Co.  v.  Deusch,  16 
Neb.  384,  20  N.  W.  268;  Central  E.  &  Bkg.  Co.  v.  Ogletree,  97  Ga. 
325,  22  S.  E.  953. 

Where,  during  a,  recess  taken  upon  trial  on  account  of  the  illness  of  a 
juror,  two  of  the  panel  were  drawn  and  served  in  another  case  involv- 
ing a  question  which  was  also  an  important  question  in  the  first  case, 
such  jurors  were  held  incompetent  to  proceed  with  the  trial  of  the 
first  case,  on  the  ground  that  they  must  necessarily  have  formed  and 
expressed  an  opinion  on  the  question  involved  in  both  cases.  Weeks  v. 
Lyndon,  54  Vt.  638.  The  competency  of  jurora  who  have  served  on 
the  same  or  a  similar  case  is  discussed  in  note  68  L.E.A.  871. 

2  Hawkins  v.  Andrews,  39  Ga.  118. 

3 Central, E.  &  Bkg.  Co.  v.  Ogletree,  97  Ga.  325,  22  S.  B.  953;  Jennings  v. 

Heinroth,  71  HI.  App.  664. 
*  Smith  V.  Wagenseller,  21  Pa.  491. 

Bj  statute  in  some  states,  previous  service  as  a  juror  in  the 
same  court,  within  ai  designated  time,  is  ground  for  challenge 
for  cause.*  ' 

1  Kansas  Gen.  Stat.  1909,  chap.  62,  §  4598,  chap.  95,  §  5876  amended 
chap.  236,  Laws  of  1913,  p.  417;  Hill's  (Colo.)  Anno.  Stat.  1911,  §  3690; 


III. IMPANELING    THE    JTJEY.  87 

Burnp'  Anno.  Stat.  Indiana  1914  (Supp.  1918),  §  1667;  Nebraska 
Comp.  Stat.  (1911)  §  7245  and  see  Laws  of  1915,  chap.  248,  §  12 
amended  as  to  certain  cities,  Laws  1919-1921,  chap.  113,  §  12;  Gen. 
Laws  of  Vermont  1917,  §  1770,  as  amehded  Laws  of  1921,  p.  65,  No. 
71.     And  see  statutes  of  other  states  for  similar  provisions. 

It  has  been  held  under  the  Colorado  statute  that  previous  service  within 
the  designated  time  in  the  county  court  will  not  support,  a  challenge 
in  the  district  court.     Courvoisier  v,  Raymond,  23  Golo.  113,  47  Pao. 

284.     , 

A  statute  applying  the  disqualification  to  jurors  generally  and  making  no 
exception  as  to  talesmen  has  been  held  to  disqualify  talesman.  Wise- 
man v.Bruns,  36  Neb.  467,  54  N.  W.  858. 

A  contrary  conclusion  was  reached  in  Vermont  under  a  statute  disqualify- 
ing every  person  drawn  by  the  sheriff  or  his  deputy  to  serve  as  a 
grand  or  petit  juror  from  again  serving  as  a  juror  within  the  pro- 
hibited time,  the  court  holding  that  the  disqualification  of  the  statute 
applies  only  to  such  jurors  as  might  be  drawn  in  the  manner  therein 
provided.     First  Na,t.  Bajik  v.  Post,  66  Vt.  237,  28  Atl.  989, 

A  statute  disqualifying  talesmen  who  have  served  at  the  same  or  last 
preceding  term  in  as  many  as  three  cases  does  not  apply  to  a  juror 
who  is  a  member  of  the  regular  panel  for  the  week.  Louisville,  N.  0. 
&  T.  E.  Co.  V.  Mask,  64  Miss.  738,  2  So.  360. 

And  the  Indiana  statute,  inaking  it  unlawful  to  select  any  person  who  has 
,  served  during  the  year  immediately  preceding,  has  been  held  to  apply 
to  a  ta,lesman  who  has  served  as  such  in  the  same  court  some  days  be- 
fore during  the  same  term.    Gpshen  v.  England,  119  Ind.  368,  5  L.R.A. 

,  ,  ,,  253,  21  N.  E.  977.  ' 

It  is  error  to  overrule  a  challenge  to  a  juror  who  has  served  once  as  a 
I  talesman  in  the  trial  of  another  cause  in  the  same  term  under  a  stat- 
ute disqualifying  one  who  has  served  once  as  a  talesman  on  tlie  trial 
of  any  cause  although  there  was  no  order  upon  the  county  clerk  for 
the  drawing  of  the  name  of  the  juror  in  question.  Atchison,  T.  &  S.  E. 
R.  Co.  v;  Snedeger,  5  Kan.  App.  700,  49  Pac.  103. 

It  is  not  error  to  overrule  a  challenge  on  the  ground  of  prior  service 
within  the  year  where  the  statute  disqualifies  only  for  service  on  the 
petit  jury  and  it  is  not  shown  that  the  prior  service  was  on  this 
,-ijury.    National  Bank  v.  Schufelt,  76  C.  C.  A.  187,  145  Fed.  509. 

Nor  is  it  error  to  overrule  a  challenge  on  the  ground  of ;  prior  service 
where  the  statute  makes  the  prior  service  a  personal  exemption  mere- 
ly but  not  a  disqualification.     Ibid. 

c.  Interest.  (1)  In  general. — An  interest  in  the  result  of 
the  action  disqualifies.^  Membership  in  a  corporation  which  ia 
a  party  is  an  interest  within  this  rule.* 
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At  common  law  tliis  .is  ground  of  a  challenge  for  principal, 
cayse. 

But  membership  in  a  religious  denomination,  which  is  a  party 
does  not  necessarily  disqualify  one  on  the  ground  of  interest.' 

So,  a  juror  cannot  be  excluded  because  he  and  one  of  the 
parties  are  Odd  Tellows,  they  not  being  members  of  the  same 
lodge.*  jSTor,  in  an  action  against  one  lodge  of  Odd  Fellows,  is 
a  member,  of  another  lodge  disqualified,  though  a  member  of  the 
same  lodge  would  be.° 

But  in  an  action  against  a  fraternal  society  on  a  benefit  cer- 
tificate, members  oi  the  society,  whose  assessments  would  be 
affected  by  the  result  of  the  action,  are  disqualified.' 

1  Wood  V.  Stoddard,  2  Johns.  194 ;  Melson  v.  Dickson,  63  Ga.  682,  36  Am. 
Rep.  128.  And  see  Pearcy  v.  Michigan  Mut.  L.  Ins.  Co.  Ill  Ind.  59, 
60  Am.  Rep.  673,  12  N.  E.  98,  and  authorities  there  cited. 

But  the  fact  that  a  juror  is  surety  on  a,  prosecution  bond  of  plaintiff  in  a 
similar  action  against  the  same  defendant  does  not  disqualify.  Jen- 
kins V.  Wilmington  &  ^7.  R.  Co.  110  N.  C.  438,  15  S.  E.  193. 

It, is  not  necessary  to  §how  a  pecuniary  interest;  for  a  trustee  of  a  char- 
itable society  serving  without  compensation  and  having  no  possible 
pecuniary  benefit  from  its  recovery  in  the  action,  would  be  incompe- 
tent. And  members  of  a  law  and  order  league,  who  are  Contributors 
to  the  expense  of  a  prosecution  under  the  liquor  excise  law,  are  dis- 
qualified. Jackson  v.  Sandman,  45  N.  Y.  S.  R.  633,  18  N.  Y.  Supp. 
894.'  ,  , 

But  not  an  interest  merely  in  the  legal  questions  involved,  without  an  in- 
terest in  the  result  of  the  cause.  See  W  illiams  v.  Smith,  6  Cow.  166; 
Miller. v.  Wild  Cat  Gravel  Road  Co.  52  Ind.  51,  59.  But  compare 
Lewis  v.  Few,  Anthon,  N.  P.  75,  where  it  was  propel-ly  held  that  a 
person  present  and  acting  at  a  political  meeting  was  not  competent 
as  a  juror  in  an  action  between  other  persona  for  a  libel  contained  in 
an  address  adopted  at  the  meeting;  and  Jefferson  County  v.  Lewis,  20 
Fla.  680,  where  a  holder  of  similar  county  bonds  to  those  sued  on  was 
held  disqualified.  But  the  interest  which  one  has  in  an  action  by 
another  to  recover  for  services,  because  his  own  right  to  recover  de- 
pends on  the  authority  of  the  agent  who  employed  plaintiff,  is  not 
such  as  to  disqualify  a  relative  as  a  juror,  under  the  Arkansas  stat- 
ute.    Arkansas  S.  R.  Co.  v.  Loughridge,  65  Ark.  300,  45  S.  W.  907. 

Public  policy  requires  that  a  prospective  juror  who  has  an  interest  in  the 

I, result. of  the  case  should  be  deemed  incompetent  notwithstanding  his 

assertion  that  his  interest  will  not  affect  his  judgment  as  a  juror. 

Gershner  v.  Scott-Mayer  Commission  Co.  93  Ark.  301,  124  S.  W.  772. 
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5  McLaitghlin   v.   Louisville   Electric   Light   Co.    100   Ky.    173,-   34   L.R.A. 

812,  37  S.  W.  85]  ;  Murcliison  Nat.  Bank  v.  Uuiiii  Oil  Mills  Co.  150 
V  •'  '^f.  C.  683,  64  S.  E.  883.     But  membership  in  a' coTporation  does  not 
''"disqualify  in  an  aetioii  to  which  a  corporation  is  not  a  party,  merely 
■    because  a  servant  of  the  corporation  is  the  defendant,  if  the  case  be 
such  that  there  cbuld  be  no  beneflt  to  a  recovery  over  against  the  cor- 
poration.   Williams  V.  Smith,  6  Cow.  ieff.'  ''.' 
Ndr  is  a  person  'who  is  a  stockholder  in  a  corporation  which  is  a  rival 
to  one  of  the  parties  to  the  action  necessarily  thereby   disqualified. 
Rogers  Grain  Co.  v.  Tanton,  136  111.  App.  533. 
N.  Y.  Civ.  Prac.  Act  1920,  §  452. 

Connection  with  casualty  or  indemnity  company  as  a  disqualification  of 
a  juror  in  an  action:  against  one  insured  or  indemnified  by  suqh  com- 
pany is  discussed  in  the  note  L.R.A.1915A,  153. 
sSearie  v.  Roman  Catholic  Bishop,  203  Mass.  493,  25  L,r'.A.(N.S,)  ,992, 
89  N.  E.  809,  17  Ann.  Cas.  340;  Bartom  v.  Erickson,  14  Neb.  164,  15 
'  N;  W.  206. 
But  in  an  action  between  the  trustees  of  two  religious  denominations  in- 
volving   the   right   of   possession   of   property,   the   meijibers   of   each 
denominatidn  were  held  incompetent  to  act  as  jurors,  because  of  their 
interest  in  the  property.    Cleage  v.  Hyderi,  6  Heisk.  73. 
*  Reed  v.  Peacock,  123  Mich.  244,  49  L.R.A.  423,  81  Am.  St.  Rep.  194,  82 
''"N.  Wi'SS.       '  '"'"     ■    ■''       '  .,.■-■.  i 

B  Delaware  Lodge  y.  Allmon,  1  Penn.   (Del.)   160,  39  Atl.  1098.      , 

6  Edmonds  v.  Modern  Woodmen,  125  Mo.  App.  214,,  102  S.  W.  601. 

(2)  Interest  as  taxpayer  or  resident. — At  common  law,  and 
also  under  statutes  declaring  interest  a  disqualificatioii,  a  citizen' 
and  taxpayer  in  a  town,  city,  or  other  municipality  is  disquali- 
fied in  an  action  to  which  it  is  a  party,^  unless  it  is  otherwise 
provided  by  statute.^ 

At  common  law  this  is  a  ground  of  challenge  for  principal 
cause.    If  the  relation  exists  the  disqualification  is  absolute. 

iDay  V.  Savadge,  Hobart,  85  (Am.  ed.  212),  80  Eng.  Reprint,  235;  Bailey 
T.  Trumbull,  3  Conn.  581,  583,  diciwrn ;  Robinsott  v.  Wilmington,  8 
„,,jHp]ist.  (Del.).  409,  32;Atl.  347,;  .Russell  v.  Hamilton,,  3  111.  5p  (wher^i 
an  pfiicer  was  the  nominal  party  f oi:  benefit  of  .township )  ;  ,  Hearn  v. 
Greensburgh,  51  Ind.  119;  Goshen  v.  England,  119  Ind.  368,  5  L.R.A. 
253,  21  N.  E.  977;  Cramer  v.  .Burlington,,  42  Iowa,  315,  318;  .Cason 
y.  pttumwa,  102  Iowa,  99,  71  N.  W,  192;  Gibson  v.  Wyandotte,  20 
kan.  156 ;  Broadway  P.  Mfg.  Co.  v.  Leavenworth  Terminal  R.  & 
Bridge  Co.  81  Kan.  616,  28  L.R.A,(N.S.)  156,  106  Pac.  1034;  Louisi- 
ana &  A.  R.  Co.  V.  Moseley,  115  La.  757,  5  Ann.  Cas!  920,  40  So.  37 ; 


90  CIVIL    TEIAL    BRIEF. 

Elliott  V.  Wallowa  County,  57  Ore.  236,  Ann.  Caa.  1913A,  117,  109 
.,.  Pac.  130;  Hawes  v.  Gustin,  2  Allen,  402;  Eberle  v.  St.  Louis  Public 
Schools,  11  Mo.  247;  Fine  v.  St.  Louis  Public  Schools,  30  Mo.  166, 
173 ;  Omaha  v.  Cane,  15  Neb.  657,  20  N.  W.  101 ;  Peck  v.  Essex  County 
,  Freeholders,  21  N.  J.  L.  656;  Diveny  v.  Elmiva,  51  N.  Y.  506;  Wood  v. 
Stoddard,  2  Johns.  194;  N.  Y.  Code  Civ.  Proc.  §  1179;  Oklahoma  City 
V.  Meyers,  4  Okla.  686,  48  Pac.  552;  Guthrie  v.  Shaffer,  7  Okla.  459, 
54  Pac.  698;  Ford  v.  Umatilla  County,  15  Or.  313,  16  Pac.  33,;  Multno- 
mah County  V.  Willamette  Towing  Co.  49  Or.  204,  89  Pac.  389; 
Watson  V.  Tripp,  11  E.  I.  98,  23  Am.  Eep.  420.  Contra,  Kemper  v. 
Louisville,  14  Bush,  87 ;  Kentucky  Wagon  Mfg.  Co.  v.  Louisville,  97 
Ky.  548,  31  S.  W.  130 ;  Jackson  v.  Pool,  91  Terin.  448,  19  S.  W.  324. 

Contra,  Anderson  v.  Wilmington,  6  Perm.  (Del.)  485,  70  Atl.  204;  Big 
Sandy  E.  Co.  v.  Floyd  County,  125  Ky.  34S,  lOl  S.  W.  354. 

But  the  city  itself  cannot  challenge  a  juror  for  this  cause.  Conklin  v. 
Keokuk,  73  Iowa,  343,  35  N.  W.  444. 

In  the  city  of  New  York,  which  is  coextensive  with  the  county,  the  objec- 
tion is  waived  or  ignored  from  necessity. 

The  fact  the  sheriff  was  a  witness'  for  the  people  does  not  sustain  a  chal- 
lenge to  the  array  because  the  regular  panel  was  suipmoned  by  the 
sheriff.  People  v.  Lowhone,  296  111.  391,  129  N.  E.  781;  Contra, 
Liddell  v.  State,  —  Okla!  Crim.  Eep.  — ,  —  A.L.E.  — ,  193  Pac.  52. 

8  General  statutes  in  various  jurisdictions,  as  well  as  special  charter  provi- 
sions, create  numerous  peculiar  exceptions  to  this  rule.  The  new 
Civil  Practice  Act  of  New  York  (§  454)  provides  generally  that  the 
fact'  that  the  juror  is  a  resident  of,  or  liable  to  pay  taxes  in,  a  city, 
town,  or  county  which  is  a  party  to  an  action  in  a  court  of  record  or 
not  of  record,  does  not  disqualify. 

Where  one  statute  expressly  provides  that  residents  of  a  county  suing  or 
sued  may  be  jurors,  if  otherwise  competent  and  qualified  according  to 
law;  jurors  cannot  be  challenged  on  this  ground  under  another  stat- 
ute forbidding  generally  a  person  interested  directly  or  indirectly 
from  sitting.  Watson  v.  De  Witt  County,  19  Tex.  Civ.  App.  150,  46 
i  S.  W.  1061.  See  also  Marshall  v.  McAllister,  18  Tex.  Civ.  App.  159,  43 
S.  W.  1043;  Missouri,  K.  &  T.  E.  Co.  v.  Bishop,  t-  Tex.  Civ.  App.  — , 
34  S.  W.  323. 

And  see  dictwm  in  Johnson  v.  Wakulla  County,  28  Fla.  720,  9  So.  690. 
See  Eev.  Stat.  1920,  §'  2774   (4)'.. 

And  so  by  statute  in  Pennsylvania.  Pa.  Stat.  1920,  §  12,943.  And  this 
statute  also  extends  the  exemption  of  this  disqualification  to  members 
of  city  council,  etc.  And  their  exclusion  on  this  ground  alone  is  re- 
versible error.  '  Scranton  v.  Gore,  124  Pa.  595,  17  Atl.  144. 

So,  also,  in  Michigan.  5  How.  Anno.  Stat.  (2  ed.)  §  12,932.  See  Smith  v. 
German  Ins.  Co.  107  Mich.  270,  30  L.E.A.  368,  65  N.  W.  236,  recog- 
nizing the  power  of  the  legislature  to  so  provide. 
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But  the  fact  that  a  statute  removes  this  disqualification  does  not  go  to  the 
extent  of  qualifying  them  to  aerve  where  they  are  parties  or  quasi 
parties  to  the  proceeding  to  be  investigated,  and  which  they  induced 
the  corporation  to  institute ;  and  their  participation  subjects  them  to 
the  imputation  of  bias  in  favor  of  one  and  prejudice  against  the 
other  party.  Thus,  in  Georgia,  petitioners  for  a  new  road  over  the 
land  of  another  are,  when  objected  to,  incompetent  to  sit  as  jurors 
on  the  question  of  damages  between  the  county  and  the  landowner; 
Almand  v.  Kockdale  County,  78  Ga.  199.  And  in  Pennsylvania,  mem- 
bers of  a,  city  council  are  properly  rejected  in  an  action  against  the 
city  on  a  claim  which  has  been  presented  to  them  and  disallowed. 
Lancaster  County  v.  Lancaster,  170  Pa.  108,  32  4;tl.  S67. 

See  also  Wilson  v.  Wapello  County,  129  Iowa,  77,  6  Ani).  Cas.  958,  105 
,N.  W.  363.         '  ,  ■ 

d.  RelcUionship. — ^Relationship  by  consanguinity  or  affinity  * 
to  a  party,  or  to  one  who  is  disqualified  by  interest,  direct  or  in- 
direct,* disqualifies. 

At  conlmon  law  this  disqualification  extends  to  those  in  the 
ninth  degree,'  and  no  further.  By  statute  in  some  states  it  ex- 
tends to  the  sixth;*  in  others  to  the  fourth.^ 

At  common  law  this  is  ground  of  challenge  for  principal  cause. 

1>  Williamson  v.  Mayer  Bros.  117  Ala;  253,  23  So.  3;  Buddee  v.  Spangler, 
12  Colo.  216,  20  Paci  760;  Stone  v.  Monticello  Constr.  Co.  135  Ky.  659, 
,  40  L.E.A.(N.S.)  978,  21  Ann.  Cas.  640,  117  S.  W.  369;  Houston  &  T. 
C.  E.  Co.  v.  Terrell,  69  Tex.  650,  7  S.  W.  670;  Geiger  v.  Payne,  102  Iowa, 
581,  69  N.  W.,554,  71  N.'W.  571;  Sims  v.  Jones,  43  S.  C.  91,  20  S.  E. 
905 ;  Davidson  v.  Wallingford,  —  Tex.  Civ.  App.  — ,  30  S.  W.  286, 
287 ;  Mahaney  v.  St.  Louis  &  H.  E.  Co.  108  Mo.  191, '  18  S.  W.  895. 
i    Compare  Central  E.  &  Bkg.  Co.  v.  Eoberts,  91  "Ga.  513,  18  S.  E.  315. 

N.  Y.  Civ.  Prac.  Act  1920,  §  455. 

The  affinity  must  be  one  subsisting  at  the  time.  If,  upon  a  death  in  the 
line,  issue  do  not  sul-vive,  the  affinity  is  severed,  Cain  v.,  Ingham,  7- 
Cow.  478,  and  note.  After  which  it  is  only  a  circumstance  to  be  con- 
sidered on  the  question  of  actual  bias  as  a  ground  of  challenge  to  the 
favor.  ' 

Relationship  to  a  plaintiff  in  a  former  action,  whose  judgment,  which  has 
been  paid  in  full,  is  the  basis  of  the  present  action,  and  who  appears 
in  the  present  action  as  a  witness  only,  does  not  disqualify.  Faith 
V.  Atlanta,  78  Ga.  779,  4  S.  E.  3. 

*ThuB,  relationship  to  counsel  or  attorney,  whose  fees  depejid  on  a  re- 
covery, disqualifies  equally  as  relationship  to  a  party.  Melson  v. 
Dieksoni,  63  Ga.  682,  36  Am.  Eep.  128.    But  see  Fait  &  S.  Co.  v:  Trux- 
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tqn,  1  Ponn,  jD?!.)  24,  39  Atl.  457,  accepting  as  jurpr  a  nephew  of  ona 

of  the  counsel, 
So,  of  .relationship   of  a  juror  as .  son  of  a  stoelcholder  in  a,  corporation 

.party.     Georgia. R.  Co.  v.,iHart,  60  Ga.  550. 
So,  it  seems,  of  relationship  to  an  inhabitant  of  a  City  or  town  which  is 

a  party.     Day  v.   Savage,' Hobart,  85  Am.  ed.  212;   Bailey  v.  Trum- 
bull,  31  Conn.  581,.583,  (Jicto. 

3  3  Bl.  Com.  363.    Recognized  in  Wirebaich  v.  First  Nat.  Bank,  97  Pa.  543, 

'552,  and  in  Cain  v.  Ingham,  7  Co-w.  47'8.     Coke  speaks  of  relationship 

without  limit  as  to  degree. 
In  South  Carolina,  where  tliere  is  ho.^tatute  fixing  the  degree  within  such 

a  juror  is  disqualified,  the  question  whether  the  relationship  is  such 

as  Would  be  likely  to  render  the  juror  not  indifferent  is  left  to  the 

trial  judge  to  determine.     Sims  v.  Jones,  43  S.  C.  91,  20  S.  E.  905, 

and  cases  cited. 
The  competency  as  juror  of  employee  or  relative  of  employee  of  party  or 

perspn  interested  ii^  an,  action  is.  discussed i  in  npte  40,  L.RvA, (N.S.). 
■'"  982.''    '    ''     ■ '  ''''    '■•     ■      "  ■- 

4  See  Tegarden  v.  Phillips,  —  Ind.  App.  — ,  39  N.  E.  212. 

The  Maine  statute  provides,  however,  that  the  parties  may,  by  written  con- 
sent, waive  the  objectibn.     But  allovving  a  juror  so  disqualified  to  sit 
is_  ground  for  new  trial,  though  neither  parties  nor  the  juror  knew  of 
,.  the  relationship  until  after  verdict.     Jewell  v.  Jewell,  84  Me.  304,  18 
L.R.A.  473,  24  Atl.  858. 
The  degree  is   ascertained  by  ascending  from  the  juror  to  the  common 
ancestor;  and  descending  to  the  party,  i  counting  a  degree  for  each  per- 
son in,  both  lines,  including  the  juror  and  party  and  excluding  ihp 
common  ancestor.    N.  Y.  Code  Civ.  Proc.  §  46.     Generally,  however,  in 
.    this  country  tlie  mode  of  computation  adopted  is  that  of  the  civil  law, 
beginning  with  the  juror  >  and  ascending  to  the  common  ancestor,  and 
:   then  descending  to  the  party,  recognizing  a  degi-ee  for  each  person  in 
:;both  ascending  and  descending  lines.     Kahn  v.  Reedy,  8  Ohio  C.  0. 
345,  4  Ohio  C.  D.  284.     And  see  statutes,  of  various  states. 

5  Mo.  Rev.  Stat.  1919,  §6632;  Price  y.  Patrons'  &  Farmers'  Home  Protec-, 

tion  Co.  77  Mo!  App.  236;  Ohio  Gen.  Code   (Baldwin,  1921)   §1.1,437. 
"      See  Kahn  v.  lieedy,  8  Ohio  C.  C.  345,  4  Ohio  C.  D.  284. 

e.  Business  relationship;  obligation  to  party. — The  existence 
o|  a, b^isines^. relationship, between  a  juror  and  a  party,  as,  for; 
instance,  that  of  master  and  servant  ^  or  landlord  and  tenant  *  or 
partners,' — is  sufficient  to  disqualify  the  juror  without  evidence 
of  bias. 

And'  a  juror  is'  properly  excluded  upon  challenge  where  lie 
states  that  he  might  bp  influenced  by  the  fact  .that  he  wasiunder 
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obligation  to  one  of'  the  parties  for  favors  extended  in  the  pist 
and  expected  to  be  extended  in  the  future.*       '  ^ 

But  the  mere  fact  that  a  man  is  indebted  to  another  is  ngt 
cauge  for  c^i^llenge  to,  excludq  the  debtor  from  sitting  as  a  juror 
in  a  case  wherein  the  creditor  is  &•  partyj^.       i 

And  being  a  guest  in  an  inn  for  pay.  is  not  cause  for  principal 
challenge;  because  not  a'  case  where  one  might  ibei.' subject  tp 
control,  the  ability  of  one  party  to  control  the  other  being  the 
basis  of  the  disqualification.* 

1  Hubbard  v.  Eiltledge,  57  Miss.  7;  Central  E.  Co.  v.  Mitchell,  63  Ga.  173; 
Louisville,  N.  0.  &  T.  E.  Co.  v.  Mask,  64  Miss.  738,  2  So.  360;"I^ui8- 
ville  &  N.  E.  Co.  v.  Codk,  168  Ala.  592,  53  So.  190;   Atlantic  Coast 
Line  E.  Co.  v.  Bunn,  2  Ga.  App.  305,  58  S.  E.  538;  Pearce  v.  QUincy 
■     Mip.  Co.  149  Mich.  112,  112  N.  W.  739,'  12  Ann.  Gas.  304;  Blevins  v. 
•    Erwin  Cotton  Mills,  150  N.  C.  493, '64  S.  E.  428. 
The  mere  faet  that  the  proposed'  jiiror  in  a  suit  against  a  Street-railway 
company  is  in  the  employ  of  another  street-railway  company,  is  in- 
sufficient.   Kohler  v.  West  Side  E.  Cq.  99,  Ayis,,  33,  74  N.  W.  56?.     -, 
N.  Y. ,  Civ.  _  Prac.  Act  1,920,  §  452.,  ,^  ,     .  -  , , ,  i 

If  not  niade  j.  statutory  ground  of  disqualification,  the  challenge  is  ad- 
dressed to  the  discretion  o^  the  trial  judge.     Galveston,  H.  &  S.  A.  E/ 
Co.  V.  Thornsberry,  '—  Tex.  — ,''l7  S.  'W.  521.     But '  tlie  relationship 
must  be  conclusively  shown  as  a  fact.     Coppersmith  v.  Mound  City 
.-.      E.  Co.  ,51  Mo.,  App..  357.  ; ;    ,:,,,,.;-,.,        .■:.■        ;>     ,,      . 
The  competency  as  juror  of  employee  or  relative  of  employee  of  party  or 
person  intejrested  in. an  action  is  discussed-  in  note  40  L.E.A. (N.S.) 
"     982.'        ■■".'•'    i    ^''  '    •■'       ■  •    !!,■■''.       i 

8  People  v.  Bo'dine,  1  Denio,'281;  Sherman  v.  Southern  P.  Co'.'  33'Nev.  385, 
111  Pac.  416,  115' Pac. '909',' Ann.  Cas.  1914A,  287';  Pipherv.  Lodge,' 
16  Serg.  &  E.  214;  Hathaway  v.  Helmer,.25  Barb.  29.  Andthe  aboliw 
tion-,  of  I  dis,tress  for  rent,  has  not  changed  the  rule.,    Ibid.  , 

But  the i  fact,  that  a,  juror  was  a.  tenant  of  a  party  under '  ai  .le£tse  which 
required  hjm  to  deliver  as  rent  a  certain  share  of  the  crop  after  harj 
vest,  which  had  been  delivered  for  that  year,  does  not  make  him  either 
a  pai-tner  nbr  agent  of  the  party,  under  Cal.  Code  Civ.  Proc.  §  602. 
Arnold  v.'  Producers'  Fruit  Co.  141'  Cal.  738,  75  Pac.  326^: 

And  the  relation  of  landlord  and  tenant' between i  a  jUrOr  andithe  bondSr  J 
man  for  the  prosecution  of  ,the  suit, is  nota;  disqualifioation,  of  ^uchj 
juror.     Brown  v.  Wheeler,  18  Conn.  199. 

3Stumui,  v,.Hunimel,  39  Iowa,  478. 

4, Denver  S.  P.  &,  P.  E.  .Co.Y.iDriscoll,  12  Colo.  520,  ,21  Eae.  708. 

5  Thompson  v.  Douglass,  35  W.  Va.  337,  13  S.  E.  1015. 

6  Cummings  v.  Gann,  52  Pa.  484. 
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On  general  principles  one  subject  to  the  control  of  a  person 
interested  should  be  deemed  equally  disqualified.^ 

lAs,  an  employee  of  bondsmen  on  an  instrument  given  by  a  party  to  se- 
cure him  in  possession  of  the  property  originally  in  controversy.  Hill 
V.  Corcoran,  15  Colo.  270,  25  Pac.  171. 

But  the  relation-  of  landlord  and  tenant  between  a  juror  and  the  bonds- 
man for  the  prosecution  of  the  suit  has  been  held  not  a  disqualification. 
Brown  v.  Wheeler,  18  Conn.  199. 

And  the  fact  that  a  juror  is  an  employee  of  a  defendant  in  another  suit 
brought  by  plaintiff  in  the  same  court  on  the  same  issue,  and  set  for 
trial  the  same  day,  of  itself  sufficient  to  raise  a  disqualifying  presump- 
tion of  bias,  though  it  will  support  a  challenge  for  favor,  requiring 
inqujry  into  the  question  of  bias.  Calhoun  v.  Hannan,  87  Ala.  277,  6 
So.  291. 

So,  an  employee  of  a  stockholder  of  a  corporation  is  not,  for  that  reason, 
disqualified  in  an  action  in  which  the  corporation  is  interested.  San- 
souver  v.  Glenlyon  Dye  Works,  28  R.  I.  539,  68  Atl.  545.    . 

/.  Acquaintance;  meinhership  in  tliurch,  secret  society,  eic. — 
Intimate  acquaintance  ^  with  a  party  or  fellow  service  in  employ- 
ment *  does  not  disqualify,  but  is  a  circumstance  to  be  considered 
on  the  qnestipn  of  bias.  At  common  law  this  is  ground  of  chal- 
lenge to  the  favor  only. 

Membership  in  a  religious  denomination  which  is  a  party  does 
not  necessarily  disqualify  one.' 

And  the  fact  that  a  juror  is  a  fellow  member  with  a  party  in 
a  secret  society — as,  for  instance,  the  Masons — is  only  grounu 
for  challenge  to  the  favor;  that  is,  it  raises  only  a  question  of 
actual  bias  in  the  particular  case.* 

So,  a  juror  cannot  be  excluded  because  he  and  one  of  the  par- 
ties are  Odd  Fellows,  they  not  being  members  of  the  same  lodge.* 
And  even  in  an  action  against  one  lodge  of  Odd  Fellows  a 
member  of  another  lodge  is  not  disqualified  to  sit  as  juror.^ 

But  in  an  action  against  a  fraternal  society  on  a  benefit  cer- 
tificate members  of  the  society,  whose  assessments  would  be  af- 
f fected  by  the  result  of  the  action,  are  disqualified.'' 

1  Moore  v.  Cass,  10  Kan.  288.  But  see  dictum  and  authorities  cited  in 
Pearey  v.  Michigan  Mut.  L.  Ins.  Co.  Ill  Ind.  59,  60  Am.  Kep.  673;  12 

N.  E.  98.  , 
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But  a  proposed  juror  who  testifies  that  his  acquaintance  with  a  party  will 
influence  his  verdict  is  properly  excused.  Omaha  Street  E..  Co.  v. 
Craig,  39  Neh.  601,  58  N.  W.  209.      ■         i 

So,  also,  that  the  juror  is  acquainted  with  a  party's  attorney,  and  had 
employed  him  .professionally  at  some  time,  will  not  support  »  chal- 
lenge for  cause.  Fairbanks  v.  Irwin,  15  Colo.  366,  25  Pao.  701;  Spott 
V.  Eues,  26  Misc.  834,  56  N.  Y.  Supp.  1057.  Nor  will  the  fact  that  the 
juror  has  his  office  in  the  same  rcJoms  with  the  attorneyj  where  no 
other  connection  between  them  is  shown  to  exist.  State  ex  rel.  Rich- 
ards V.  Taylor,  5  Ind.  App.  29,  31  N.  E.  543.  But  in  Fealy  v.  Bull,  11 
App.  Div.  468,  42  N.  Y.  Supp.  569,  a  new  trial  was  awarded  because 
a  juror  had  falsely  stated  on  iMir  dire  that  he  had  never  had  business 
relations  With  counsel  for  the  other  party,  when  in  fact  he  then  was 
party  to  a,  pending  suit;  and  was  represented  by  that  counsel. 

2  People  V.  Bodine,  1  Denio,  281,  306. 

SSearle  v.  Roman  Catholic  Bishop,  203  Mass,  493,  25  L.R.A.(N.S.)  992,  89 
'  N. 'E.  809,  17  Ann.  Cas.  340;  Barton  v.  Erickson,  14  Neb.  164,  15 
N.  W.  206;  Smith  v.  Sisters  of  Good  Shepherd,  27  Ky.  L.  Rep.  1107, 
87  S.  W.  1083. 

But  in  United  States  v.  Miles,  2  Utah,  19,  —  a  prosecution  against  a  Mor- 
mon for ,  polygamy, — a   Mormon  was  held  inc9mpetent,   it  appearing 

;  that  he  believed  as  part  of  his  faith  that  polygamy  is  divinely  ap- 
pointed, and  is  thus  above  the  laws  of  man.  ' 

And  in  Cleage  v.  Hyden,  6  Heisk.  73, — an  action  between  the  trustees  of 
two  religious  denominatioris  involving  the  right  of  possession  of 
prpperty, — the  members  of  each  denomination  were  held  incompetent 
to  act  as  jurors,  because  of  their  interest  in  the  property. 

4  Purple  v.  Horton,  13  Wend.  9„  27  Am.  Dec  167. 

BReed  v.  Peacock,  123  Mich.  244;  49  L.R.A.  423,  81  Am.  St.  Eep.  194,  82 
N.  W.  53.  ,  ,         ■ 

S Delaware  Lodge  v.  Allmon,  1  Penn.  (Del.)  160,  39  Atl.  1098.  But,  if  he 
"is  a  member  of  the  lodge  whi«h  is  interested  in  the  suit,  he  is  dis- 
qualified.    Ibid. 

''Edmonds  v.  Modern  Woodmen,  125  Mo.  App.  214,  102  S.  W.  601. 

g.  Fommtion  and  expression  of  opinion.  (1)  In  general. — 
An  opinion  upon  the  merits  of  the  case,  previously  formed  or  ex- 
pressed, disqualifies,  if  it  is  positive  and  not  merely  hypo- 
thetical, ;and  would,  require  evidence, to  reniove.  A,t  common 
law  this  is  ground  of , challenge  for  principal  cause.^ 

An  opinion  does  not  disqualify  if  the  juror  testifies  that  he 
helieves  he  can  render  an  impattiar  verdict  according  to  the 
evidence,  and  that  his  previously  formed  opinion  or  impression 
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will  not  ,blas  or  influence  his  verdict,  and  the  court  is  satisfied 
that  he  does  not  entertain  such  a  present  opinion  or  impression 
as  will  influence  his  verdict,* 

If  his  testimony  is  not  clear  to  this  effect  he  should  be  ex- 
cluded.' 

1  Smith  V.  Eamea,  4  111.  76,  36  Ant.  Dec.  515  and  note;  Chicago,  B.  &  Q. 
H.  Co.  V.  Perkins,  125  111.  127,  17  N.  E.  1;  Asbury  Life  Ins.  Co.  v. 
Warren,  66  Me.  523,  22  Am.  Rep.  590;  Spatigler  v.  Kite,  47  Mo.  App. 
■  230;  Doherty  v.  Lord,  8  Misc.  227,  28  N.  Y.  Supp.  720;  Long  Mfg. 
Co.  V.  Gray,  13  Tex.  Civi  App.  172,  35  S.  W.  32.  '  See  Greenfield  v. 
Pieople,  6  Abb.  N.  C.  1,  and  note.  And  in  Lewke  v.  Dry  Dock,  E. 
B.  &  B.  E.  Co.  46  Hun,  283,  a  juror  who  testifies  that  he  would  credit 
the  opinion  of  a  certain  doctor  as  an  expert  witness  more  than  that 
of  any  other  who  might  testify,  if  thpy  should  differ  in  opinion^  was 
held  disqualified,  though  he  testified  on  cross-examination  that  he 
,,  ;Woiild;try  to  act  according  to  his, conscience,  was  capable,  of  doing  so, 
and  thought  he  could  consider  the  testimony  of  other  doctoi^.  -But 
,to  render  disqualification  of  a  juror  for  this  reason  ground  for  new 
trial  it  must  appear  of  record  that  he  was  examined  on  that  point. 
Light  V.  Chicago,  M.  &  St.  P.  E.  Co.  93  Iowa,  83,  61  S.  W.  380. 

So,  of  an  opinion  formed  from  sprvice  as  jurgr  on  former  trial.  Scott  v. 
McDonald,  83  Ga.  28,  9  S.  E.  770.  But  see  Central  E.  &  Bkg.  Co.  v.^ 
Ogletree,  97  Ga.  325,  22  S.  'E.  953.  '  Or  from  service  as  juroirs  in  other 
cases  tried  at  that  term  and  involving  the  same  issues.  Missouri  P. 
E.  Co.  V.  Smith,  60  Ark!  221,  5  Inters.  Cbm.  Eep.  348,  29  S.  W!  752. 
Jurors  who  had  heard  the  same  testimony  in  another  case,  and  had 
formed  an  opinion,  were  held  disqualified  in  Barnett  v.  St.  Francis 
•  Levee  Dist.  125  Mo.  App.  61,  102  S.  W.*  583.  And  concealment  of  the 
fact  of  such  previous  service,  and  denial  on  voir  dire  of  any  opinion 
formed  or  expressed,  is  ground  for  new  trial  if  the  f act  pf  his  previous 
• '  service  was  not  learned  by  the  defeated  party  or  his,  counsel  until 
after  verdict.  Johnson  v.  Tyler,  1-  Ind.  App.  387,  27  N.  E.  643.  But 
see  Buck  v.  Hughes,  127  Ind.  46,  26  N.  E.  558.  .  r  . 

But  a  ''slight  opinion"  formed  by  one  juror  who  has  forgotten  even  the 
statement  made  to  him,  and  a  conditional  opinion  by  another,  which 
did  not  concern  the  merits'  of  the  case,  are  not  unqualified  opinions 
which  will  disqualify,  under  the  Colorado  statute.  Collins  ■"  Burns, 
16  Colo.  7,  26  Pac.  14$.  Nor  will  vague  and  indefinite  or  merely  float-, 
ing  impressions  based  on  newspaper  report,  or  heard  at  about  the 
tiirie  of  the  transaction.     State  v.  Carey,  15  Wash!  54&,  46  Pac.  10501 

And  that  a  juror  had,  before  trial,  expressed  a  doubt  as  to  the  wisdom 

or  expediency  of  the  law  under  which  the  case  was  brought  will  not 

.  i render  him .  incompetent,  if  it  is  shown  that  he  will  be  governed  ,hy; 

the  l,a^  of  the  case  as  laid  down  by  the  court,    Jvidd  t.  Claremont,  66 

N,  H,  418,  23  Atl,  427, 
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aPeople  V.  Casey,  96  N.  Y.  115,  reversing  31  Hun.  158. 

This  is  the  modern  rule  sanctioned  by  the  decisions  in  civil  cases  and  es- 
tablished in  New  York,  even  in  criminal  cases,  by  statute,  and  in  sub- 
stance applied  in  other  states,  though  not  fully  recognized  in  all.  The 
principles  involved  are  most  frequently  discussed  in  criminal  cases. 

To  tlie  same  effect  are :  , ,  ■  , ,  i . 

Union  Gold-Min  Co.,y.  Rocky  Mountain  Nat.  Bank,  96  U.  S.  64Q,  24  L.  ?d^ 
648 ;  Coghill  v.  Kennedy,  119  Ala.  641,  24  So.  459 ;  Union  Gold-Min. 
Co.  y.  Eocky  Mountain  Nat.  Bank,  2  Colo.  566,  567;  Denver,  St.  P.  cfe 
P.  R.  Co.'v:  Moyn'ahan,  8  Colo.  56,  5  Pac.  811;  Lyeoihing  F.  Ins.  Co.  v. 
Ward)  90  111.  545;  Smith  v.  Eanles,  4  111.  76,  36  Am.  Dec.  gl5;  Chicago, 
B.  &  Q.  E.,Co.  V.  Perkins,  125  111.  127,  ,17  N.  E.  1;  Scranton,  v.  gtewart, 
52  Ind.  68;  Rice  v.  Rice,  104  Mich.  371,  62  N.  W.  833;  Will  v.  }/i,en- 
don,  108  Mich.  251,  66  N.  W.  58 ;  Montgomery  v.  Wabash,'  St.  L.  &  P." 
E.  Co.  90  ito.  446,  2  S.  W.  409;  Rogers  v.  Rogers,  14'Wfend.  132; 
freeman  v.  People,  4  Denio,  9 ;  Lowenberg  v.  Pepple,  5  Park.  Crim, 
Eep.  414;  Sanchez  v.  People,  22  N.  Y.  147;  Kumli  v.  Southern  P.  R 
Co.,  21  Or.  505,  28  Pac.  637;  Sims  v.  Jones,  43  S.  C.  91,  26  S,  E.  905; 
Haugen  v.  Chicago,  M,  &  St.  P.  r!  Co.  3,  S.  D.  394,  53  N.  W.  769;  Long 
Mfg.  Co.  v.  Gray,  13  Tex.  Civ.  App.  172,  35  S.  W.  32;  Conway  v.  Clin- 
ton, 1  Utah,. 215;  Hopt  v.  Utah,  120  U.  S.  430',  30  L.  ed.  708,'7  Sup. 
Ct.  Rep.  614;  Jackson  v.  Com.. 23  Gratt.  919;  Higgins  v.  Minaghan, 
78  Wis.  602,  11  L.R.A.  138,  23  Am.  St.  Rep.  428,  47  N.  W.  941.  ,  But 
it  is  discretionary  with  the  court,  under  such  circumstances,  to  accept 
ihe  juror.  Young  v.  Johnson,  123  N.  Y.  226,  25  N.  E.  363 ;  Spr'igue 
V.  Atlee,  81'Iowa,  1,  46  N.  W.  756. 

3  Long  Mfg.  Co.  y.  Gray,  13  Tex.  Civ.  App.  172,  35  S.  W.  '32.  /        , 

(2)  Opmion  as  to  incidental  question.T^An  abstract  opinion 
as  to  a  question  incidentally  involved  ^  does  not  disqualify,  un- 
less found  to  be  such  as  to  be  likely  to  influence  the  verdict.^ 

'   "      -i  ■  '-i 

IFor  instance,  in  a  life  insurance  case,'  the  question  whether  suicide  is 
evidence  of  insanity.  Compare  ■  Hagadorn'  v.  Connecticut  Mut.  L.  las. 
Co.  22  Hun,  249,  and  Boileau  v.  Life  Ins.  Co.  9  Philai  218.  Ot  in  an 
action  for  wilfully,  fraudulently,  and  corruptly  refusifig  a  vote,  an 
opinion  as  to  the  duty  to  receive  a  vote.  Elbin  v.  Wilson,  33  Md.  135, 
::;-143..,  .,,  ;  ,  ,.-     ■      -         ..■.■  . 

spew  V.  McDivitt,  31  Ohio,  St.  139,  142;  Hughes  v.  Cairo,  92  111.  339^ 
Davis  V.  Walker,  60  111.  452.'  -  -    .     . 

"'''Tv.  Conversations  tvith  party. — A  juror  with  whom  a  party 
has  conversed  as  to  the  merits  of  the  case  is  disqualified.* 

1  United  States  Rolling  Stock  Co.  y.  Weir,  96  Ala.  396,  11  So.  436. 
Abbott,  Civ.  Jur.  T.— 7. 
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But  not  so  of  a  private  conversation  during  trial  having  no  reference  to 
the  case.    Kelley  v.  Downing,  69  Vt.  266,  37  Atl.  968. 

i.  Prejudice  agcdnsi  or  in  f<mor  of  \husiness  or  calling. — ^Pre- 
judiee  against  the  business  or  calling  in  connection  with  which 
the  cause  of  action  arises  disqualifies,  if  found  to  be  such  as  to 
be  likely  to  influence  the  verdict ;  ^  otherwise  not.^  It  has  been 
lield  that  strong  sympathy  iox  laboring  men  generally  is  a  suffi- 
cient ground  fpr  challenge  for  cause  in  a  suit  in  which  a  laboring 
man  is  one  of  the  parties,  although  the  juror  swears  that  he 
will  decide  the  case  solely  on  the  evidence.*  But  this  it  seems  is 
Upt  thp  rule  in  such  cases.*  ,.  .,  .  ■,, 

At  common  law  this  is  ground  pf  challenge  to  the  favor  only. 

l.Uiiited  States  V.  Borger,  7 'Fed.  193  (criminal  case);  Lomhardi  v.  Cali- 
forpia  Street  Cable  E.  Co.  1&4  Cal.  311,  57  Pac.  66;  Winnesheik  Ins. 
Co.  y.  SQhueller,  60  111.  4po;  Robinson  v.  Randall,  82  111.  521;  Albrecht 
r.  Walker,  73  111.  69;  Fletclier  v.  Crist,  139'  Ind.  121,'  38  N;  E.  ^472; 
Atchison,  T.  &'S.  F.  R.  Co.  v.  Chance,  57  Kan.  40^  45  Pac.  60;  Brock- 
.way  V.  Patterson,  72  Mich.  122,'l  L.R.A.  708,'40  N.^  W  192;  Theisten  v. 
Johns,  72  Mich.  285,  40  ,N.  W.  727;  Marande  v.'Texas'fe  P.  E,  Co.  59 
0.  C.  A.  567,  124  Fed. '42.  '    '  "''"'.' 

«Maretzek  v.  Cauldwell,  5  Robt.  660,  2  Abb.  Pr.  N.  S,  407;  Missouri  P.  R. 
Co.  V.  Browrn,  5  Kan.  App.  880,  47  Pac.  5^3  j  Simmons  v.  McC.onneU,  86 
Va.  494,  10  S.  E.  838;  Owen  v.  Kamer,  16  Ky.  L.  ilep^705,  29  S.  W.* 
437;  Fdftune  v.  Trainof,' 47'N.  Y.'S.  K.  58,  19  N.  Y.  Supp".  598;  DePuy 
V.  Quinn,  61  Hun,  237,  16  N.  Y.  Supp.  708;  Van  Skike  v.  Potter,  53 
Neb.  28,  73  N.  W.  295. 

A  prejudice  against  the  liquor  business  is  not  sufficient,  to  disqualify  a 
prospective  juror  in  an  aptiou  under  the  civil  damage  act,,  if  he  has  no 
prejudice  against  the  person  engaged  in  the  business.     Carpenter  v. 
;     Byman,  67  W.  Va.  4,  66  S-  E,,  1078,  ^0  Anp.Cas,  1310.  , 

3  Metallic  Gold  Min.  Co.  v.  Watsonj  51  Colo.  278,  Ann.  Cas.  1913A,  1276, 

U7  Pac.  609.  .  i 

4  Note  Ann.  Qas.  1913A,  1279. 

j.  Litigation. — Litigation  between  a  party  and  a  juror  dis- 
qualifies absolutely,  if  ah  action  implying  ill-will, '  malice,  or 
revenge, — such  as  assault,  slander,  etci, — is  pending;  otherwise 
it; does  inot  disqualify,  unless  found  to  be  likely  to  influence  the 
verdict.^'  '  ■••■'•,, 

At  common  law. the  former  is  ground  for  challenge  for  prin- 
cipal cause;  the  latter,  for  challenge  to  the  favor  only. 

1  People  V.  Bodine,  1  Denio,  281,  305. 
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Having  a  cause  ot  action  against  the  defendant  upon  the  same  state  of' 
facts  is  enough  to  disqualify.  Davis  v.  Allen,  11  Piclc,  466,  22  Am. 
,  Dec.  386;  Little  Rock  &  Ft.  S.  R.  Co.  v.  Wells,  61  Ark.  354;  30  L.R.A. 
560,  33  S.  W.  208;  Stennett  v.  Bessemer,  154  Ala.  637,  45  So.  890. 
"There  is  abundant  latitude  for  selection;  none  should  sit  who  are 
not  entirely  impartial."     (Shaw,  Ch.  J.,  ii|i^  Davis  v.  AUen,  supra.)    - 

6.  Sufficiency  of  challenge;  time. 

A.  challenge  for  cause,  whether  principal  or  to  the  favor,  or 
for  actual  or  implied  bias,  must  specify  the  ground  on  which,  if 
at  all,  it  can  be  sustained, — simply  challenging  "for  cause"  be- 
ing insufficient.* 

Either  party  may  be  allowed  to  challenge  a  juror  for.catise  at 
any  time  before  he  has  been  sworn  as  a  juror.*  Biit  a  enallpnge 
after  trial  or  after  verdict  is  too  late.^ 

1  Southern  P.  Co.  v.  Rauh,  1  C.  C.  A.  416,  7  U.  S.  App.  84,  49  Ted.  696; 
Hopt' V.  Utah,  120  U.  S.  430,  30  L.  ed.  708,   7  Sup.   Ct.  Rep,  614;  ' 
Bohney  v. 'Cdcke,  fill  Iowa,  303,  16  N.  W.  139;  Davis  v^  Anchor  Mtit.' 
F.  Ins.   Co.  96  Iowa,  70,  64  N.  W.  687;   Haggard' v.  Petterson,  107 
" "  low'a,  417,  78  N.  W.  53.  '  '     '  '  '•'        ^ 

SEdeleu  V.  Gough,  8  Gill,  87,  89;  Scripps  v.  Reilly,  38  Mich.  1.0.     In  the 
latter  case,  Marston,  J.,  says:     "Whether  counsel  for  the  different  par- 
ties have  exhkust6d  their  peremptory  challenges,  and  announced' them- 
'  selves  satisfied  with  the  jury,  or  not,  they  have  undoubtedly  the  right, 
certainly  up  to  the  time  when  the  jury  is  sworn,  to  make  further  fchal- 
lenge  for  cause.     It  is  the  aim  and  policy  of  the  la*  to  havfe  a  fair 
and  impartial  jury,  and  to  this  end  it  would  be  the  clear'duty  of  the 
court  up  to  the  last  minute  to  permit  counsel  to'  further  examine  the; 
jurors."     People  v.   Damon,   13   V)[end.   351,   lays   doyn ,  the  broader,, 
but  very  just,  rule  that  the  court  may  allow  necessary  challenges  to 
secure  an  impartial  jury,  at  any  time  before  testimony  has  been  taken. 
And  this  rule  was  followed  in  !People  v.  Carpenter,  102  N.  Y.  238,  6 
V'  .N.  E.,584<    And, see  People  V;  Owens,  123.  Cal.  482,  56  Pac.  251.;   But 
a  challenge  must' be  made  hef ore  the  jury  is  impaneled.     See  Baxte;: 
'    V.  Wilson,  9.5  ^N./C.  137."'  "     \,'  ,       ' 

'Johns  v.  kodges,  60  Ind.  21o,  45  Am.  Rep.  722;  Wassum  v.  Feeney,  121 
Mass. '93, '23' 'Am.  Rep.  258;  '  ShCtwell  v.  Hainblin,  23  Miss. '  156,  55 
'Am.  Dec.  83;   Jordan  v.  Meredith,  3  Y«ates    (Pa.)    318,  2  Am.  Dec. 
,373;  Sinsheimer  v. : Edward.  Weil , Co.  ^  Tex.  ,qiy.  App.  — ,!l29  S.  W. 

187.  .       ..  ,    ,,,,  ,     ,,  ,.      ,|,         ,,    _; 

The  time  and  manner  of  making  the  objection  is  discussed  in  subd.  vii.  of 
the,  note  68  .L.R.A.  871,  relating  tp.  the  competency  of  jurors  who  have 
gerved  in  the  same  or  a  similar  cause. 
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Unknown  disqualification  of  juror  existing  at  time  of  liis  selection'  as 
ground  for  new  trial  is  discussed  in  note'50  L.E.A.(N.S.)  933.  As  to 
the  Waiver  of  property  qualification  of  juror,  i,ea  note  39  L.R.A.  (N.S.) 
967.  •  .  .  _  ..     ^ 

7.  Trial,  evidence,  and  decision. 

A  challenge,  whether  for  principal  cause  or  to  the  favpr,  ia 
now  triable  only  by  the. judge.* 

At  common  law  it  may  be  tried  by  the  judge^  if  no  objection  be 
made;^  but  if  the  judge  or  a.  party  object,  a  question  of  fact 
raised  by  either  kind  of  challenge  is  to  be  tried  by  triers. 

On  a  question  of  actual  bias  even  slight  evidence  is  admis- 
sible.^ The  object  of  inquiry  is  the  state  of  mind  of  the  pro- 
posed juror;  and.  that  state  must  be  such,  in  order  to  make'hiin 
competent,  as  will  lead  to  the  inference  that  he  will  act  with  en- 
tire impartiality.* 

1  This  is  now  the  common  practice  and  prescribed  in  N.  Y.  Civ.  Prac.  Act 

§    450.     But   the    distinct   and   wholly   different   naturp   of   the   two 

grounds  of  challenge  still  exists  in  New  York,  notwithstajidij^g  this 

,    statute.    Butler  v.  Glens  Falls,  S.  H.  &  Ft.  E.  Street  E.  Co.  121  N.  Y. 

112,  24  N.  E.  187.  '  /  '     "' 

So,  also,  by,  statute  in  most,st^es.  ,See  McCs-rthy- v.  Ca^s  Ave.,  &  F.  G. 
E.  Co.  92  Mo.  536,  4  S.  VV.  516;  Haugen  v.  Chicago,  M.  &  St.  P.  K.  Co. 
3  S.  D.  394,  53  N.  VV.  769.,  And  see  statutes,  of  various  other  states. 
16  B.  C.  L.  p.,  279,  §  96.  ,,,  ,       ,  '  ,.  ,  ; 

8  People  v.  Mather,  .4  Wend.  229,  21  Am.  Dec.  122. 

3  People  v.  Bodine;  1  Denio,  281,  307.  '  — 

iMay  V.  Elain;  27  Iowa,  365   (Dillon,  J.j. 

8.  Exception  to  overruling  of  challenge.   / 

An  exception  lies  to  the  erroneous  overruling  of  an  objection 
or  challenge,*  but  it  may  be  tinavailing  if  the  party  does  not 
finally  exhaust  his  peremptory  challenges ;  ^  or  unless  the  court, 
so  erroneously  exercised  its  discretion  as  todeprivethe  complain- 
ing party  of  trial  by  a  fair  and  impartial  jury.'  Some  courts, 
hdWevfer,  hold  the  trial  judge's  decision  on  a  challenge  for  actual 
bias  final,  and  not  reviewable.* 

1  In  Silcox  V.  Lang,  78  Cal.  118,  20  Pac.  297,  it  was  held  that  a  ruling  on 
a  challenge  for  cause,  if  erroneous,  is  an  error  of  law  which  must  ho 
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presented ,  for  review  byibill  of  exceptions,  and  not  a  mere  irregularity 
,  I ,  ^  ,whieh  can  be  presented  by  affidavits.  ,    .  , 

s  Robinson  v.  Eaiidall,  82  III.  521   (Dickey,  J.,  dissented,  being  of  opinion 

that   not   exhausting  the   per,emplory   challenges   did  not  render  the 

error  harmless)  ;   Sulljngs  v  Shal<espeare,  46  Micji.  408,  41  Am.  Rep, 

'  '  166, '9  N.  W.|  451 ;  '^hi,taker  v. ^Cartel-,,  20  N.C.,  (4  Irsd.)   461,  s.  P. 

^      Burt  V.  Panjaud,,  99  tr.  S.   iSO,  25  L.  ed.  451:   Eckert  y.   St.  Louis 

",  Transfer  Co.   2  Mo.  App.   36,  anfl  Conway  y.  Clinton,   1  Utah,  215, 

where,  however,  the  objectionable  jurors  had  been  excluded  by  other 

challenges. 

To  similar  effect  are:  Prewitt  v.  Lambert,  19  Colo.  7,  !34  Paci  684;  Union 
P.  R.  Co.  V.  Tracy,  19  Colo.  331,  35  Pac.  537;  Haggard  v.  Petterson, 
il07  Iowa,  417,  78  N.  W.  53;  State  \i.  Simmons,  38  La.^  Ann.  41;  David- 
son V.  Bordeaiix,  15  Mont.  245,  38  Pac.  1075 ;  Smith  v.  Meyers,  52 
Neb.  70,  71  N.  W.  1006;  Brumback  v.  German  Nat.  Bank,  46  Neb. 
540,  65iN.  W.  198.;  Sa.vage  v.  Third  Ave.  R.  Co.  25  Misc.  426,  54  N.  Y. 
Supp.  932;  State  v.  Hartley,  22  Nev.  342,  28  L.E.A.  33,  40  Paei  372; 
.State  v.. (Freeman,  100  N.,  C.  429,  5  S.  E.  921;  Houston  &  T.  C.  R.  Co. 
V.  Terrell, -69  Tex.  650,  7  S.  W.  670;  Galveston,  H.  &  S.  A.  E.  Co.  v. 
Thornsberry,  —  Tex.  — ,  17  S.  W.  521;  Hopt  v.  Utah,  120  U.  S.  430, 
3.0  L.,,ed.i  J08,;7,Sup.  ,Ct.,Eep.;'6l4;,  Stat,e  v.  Moody.,,  7  .Wash..  .395,  3.S 
Pac.  132;  Pool  y.  Milwaukee  Mechanics,'  Ins,  Co.  94,  Wis.  447,  69  N.  W. 
^65.   ^,._       ,       ,  ,  ,  . 

In  New  York  the  rule  is  that  an  exception  duly  taken  to  an  erroneous 
overruling  of  defendant's  challenge  for  cause,  is  not  waived]  by  his 
omission  to  challenge  peremptorily,  though  when  the  jury  is  filled  he 
still  has  unused  peremptory  challenges.  People  v.  Bodine,  1  Denio, 
281;  Freeman  v.  People,  1 4  Denio,  9.  And  that  'if  by  the  erroneous 
ruling  he.isi  compelled  tp  exhajlst ,  his  peremptory  challenges,,  reverBa,li 
of  the  judgment  is  imperative.  ,  Finkelstein  y.  Bftrnett,  17,  Misc.  564,,- 
'  "40  N.'t.  Supp.  694;  People  V.  Casey,  96  N.  Y.' 115;  People  v.  Laru'bia,' 
"140  N.  Y;  87,  '35  N.' E.  412.    '  :  .    .        -    -  '  :r>   ■.  ; 

In  Idaho  a  party  who  is  compelled  to  use  a  peremptory  challenge  to  ex- 
clude an  incompetent  juror,  and  who,  before  the  jury  'i^-'  completed, 
desires  to  use  a  peremptory  challenge,  but  cannot,  because  he  has 
exhausted  his  'allowance,  should,  on  showing  that  the'  juror  excluded 
was  incompetent,  have  his  peremptory  challenge  restored.  Burke  v. 
McDonald,  3  Idaho,  1022,  29  Pac.  98. 

sSalazer  V.  Taylor,  18  Colo.  538,  33  Pac.  369;  Thompson  v.  Douglass,  35 
W.  Va.  337,  13  S.  E.  1015.  "'  '         "  "' 

*,  State  v.,.Pott^,  100  N.  G.  4fi7,  6  S.  E.  657,  and  cases  qited;  Hopt  v.  Utah, 
X20,U..  S.''430,  30  ,L.  ed.  708,  7  ,Sup.  Ct.  Rep,  614,  (Utah  Laws. 1884, 
p.  .12,4);  Perry  v.  Miller,  61„M^nn.,  412,  63  N.  W.  1040 ;, Hawkins  v. 
Manston,  57  Minn,  323„  ^9  N.  W.  309,  a-nfjl  cases  cjted.  . 
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9.  Peremptory  challenge;  nature  and  extent  of  right. 

a.  In  general. — Unless  given  %  statute,  no  right  to  peremp- 
tory challenges  exists.^      '  '  ,.'    !' 

1  Brown  v.  Rome  &  D.  R.  Co.  86  Ala.  266,  5  So.  195 ;  Sackett  v.  Eudif,'  152 
Mass.  397, '9,L.E.A.  391,  25  N.  E.  736;  Colfax  Nat.  Bank  y.' Davis, 
'50  Wash.  92,  96  Pac.  823,  16  Ann.  Gas'.  264.  Peremptory  challenges 
are  given  in  civil  cases  by  the  statute  ex  gratia,  and  the  party  is  not 
entitled  t(S  them  independently  of  the  statute '  as  matter  of  right 
Peremptory  challenges  are  exercised  by  a  party,  not  iii  selection  of 
jurors^  but  in  rejection.  It  is  not  aimed  ati  disqualifieationj  but  is 
exercised  upon  qualified  jurors  as  matter  of  favor  to  the  chdllehger. 
O'lSTeil  V.  Lake  Superior  Iron  Co.  67  Mich. .'560,  35  N.  W.  162, 'citing 
Hayes  v.  Missouri,  120  U.;  S.  71,  30  L.  ed.  580,  7  Sup.  Ct  Rep.  350. 
Tlie  power  of  »  state  legislature  to  prescribe  the  number' of  peremp- 
tory otollenges  is  limited  only  by  the  necessity  of  having  an  impartial 
;jury;  and  a  statute  "varying  the  number  for  different  communities 
is  riot  unconstitutional  as  denying  to  a  party'  the  equal  protection  of 
the  law.  Hayes;  v,'  Missouri,  120  U.  S.  68,-  30  L.  ed.  578,  7  Sup.  Ct. 
Rep.  350. 

A  statute   requiring  the  same   proceedings   in   regard   to   talestneii  as   in 
'    imj)itneling   other  jurors   incltides   right   of   peremptory   challenge   if 
the   number    allowed   has   not   been   already   exhausted.      Mitchell   v. 
Mitchell,  8.0  Tex.  101,  15  S.  W.  705.    . .        ^  ■ 
16  R.  G;  L.  §  62,  p  245.  '"   ■  ' 

1      ,         ,,'  ,  .  .  ,  :    I,,  ,  I  •,!     ,  ,.  ' 

It  has  been  held  that  a  statutory  right  to  challeiige!  peremp- 
torily in  a  civil  case  extends  to  bystanders'putiipon  the  panel 
as  well  as  to  jurors  regularly  summoned;  and  such  jui'ors  inay 
be  challenged  after  they  have  been  sworn  but  before  anything 
else  is  done  where  such  practice  prevails  in  case  of  regularly 
summoned  jurors.,'',         ,         ,,  ,    ,  ,     ,,,.,,  .,.    - , 

1  Sackett  v.  Ruder,  152  Mass.  397,  9  L.R.A.  391,  25  I^.  E.:736. 

The  right  of  peremptory  challenge  has  no  application,  how- 
ever,'to  a  struck  jury.  ^ 

» Watson  V.  St.  Paul  City  R.  Go.  42  Minn.  46,  43  N.  W.  904.  'There  can 
be  only  challenges  for  cause.  Eldridge'  v.  Hubbell,  119  Mich.  61,  77 
N.  W.  63li  And  the  fact  lihat  talesmen  are  called  to  complete  the 
jury  makes  ho  difference.  Branch  v.  Dawson,  36  Minn.  193,  30  N. 
W.  545. 
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.A  peremptory  challenge  is  a  privilege,  the  caiise'  of  which  the 
party  is  npver  houp.d).to  make  known,  and  on  which  the  court 
must  act  without  requiring  reasons.^  ; 

liPulf,  e.  &  S.  F.  R.  Co.  X,  Keith,  74  Tex.  287,  11  S.  W.  1117.  ,    ,, 

h.  Order  of.-— By  statute  in  sdme  states,  plaintiff  must  he  the 
firsjj.to  exercise  the, right  of  peremptory  challenge.*  But  in  the 
absence  of  a  statute  or  rule  of  court  governing  the  order  of  per- 
emptory challenges,  the  matter  is  discretionary  wi,th  the  trial 
court,  whose  "decision  is  final,  unless  he  has  ahused  his.  dis- 
cretion.* ,,  ' 

IHegney  v.  Head,  126  Mo.  619,  29  S.  W.  587'  (Mo.  Rev.  Stat.  1889,  § 
6081)  ;  Vance  v.  Richardson,  110  Cal.  414,  42  Pac.  909. 

And  under  '  such  a  statute  defendant '  cannot  hte  compelled  to  challenge 
first,  though ■  he  has  theiburden  of^proaf.     Hegney  v.  Head,  supra. 

An  interpleader'  in  '^attachment  is  the  plaintiff,  .within  ■  the  i  Missouri  stat* 
lite;  and  it  is  error  not  to  require  him  to  challenge.  Cunningham 
V.  Prusansky,  59  Mo.  App.  498.  But  error  in  requiring  defendant  to 
challenge  fir^ii  is  .not  cause  for  r.eyer^al,  if  it  does  not  appear  that  hfc 
is  prejudiced  thereby.     Hegney' v.  Head,  l26  Mo.  6i&V  29  S.  W. '  587. 

S  Gravely  v!,  Stafe,  45  Veb.'  878,' 64  !n.  Wl'''452.''      '"  '        ,"'     ' 

In  Minnesota  .practice  the  parties  entitled  to  peremptory  challepges  should 
,|exei-cis,e  the  right  alternately,  one  at  »  time,  beginning  with  the  de- 
,^    fendanit.    Swanson  v.  Mendenhall,  80  Miiin!  56,' 82  N.  W.,  1093. 

t\'  When  interposed. — A  party  has  a  right  to  reserve  his  per- 
eimptory  challenges  untiy  the  number  is  full,  after  objections  or 
challenges,  for  cause  have  b^en  disposed  of.* 

I  Sterling  Bridge  Cp.  v.  Pearl,  80  11},  251,  .254;   T^aylor  v.  V^estern  P.  E. 

Co.  45  Cal..  323.     The  headnpte,  in  the.^a^ter  case  is  as  follo\ys:     "In 

a  civil  a.ctipn  a  party  i.s,not.,l30und  t9.,exercise  Jiis,  right  of  peremptory 

challenge  to  .jurors  until ,  th,ere ,, are  in  thg,  jury,  box  twelve  persons 

,  ,  MWhojn  the  cqurtihas  adjufiged,  tq  b^ ,  compete^ft,  jurors,"     Judgment 

was  reversed  for  error  in  requiri:i;ig  a,  party  to  >do  sp.  ^  ; 

The  reason  is  that  unless,  x,  party  has  ascertained  what  jurors  can  ,be  ex- 
cluded for  cause,  and  therefore  need  not  I  be  challenged  peremptorily, 
'  I  he  may  ihavei  the  chief  value  of  this  privilege.    Hunter,  v.  ;Par9qr(s,  22 
Mich.  96,  citing  4  Bl.  Com.  353;  People  v.  Bodine,  1  Denio,  281.    Ti 
'the  same  effect  is  Taylor  v.  Western  Pj  R.  Co.  ,45, iCal.  383.    .[     , 
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And  according  to  Gulf,  C.  &  S.  F.  R.  Co.  v.  Greenlee,  70  Tex.  553,  8  S. 
W.  129,  if.  after  challenges  for  cause  twelve  jurors  remain  on  the 
panel  and  are  in  the  box,  the  parties  must  then  proceed  to  challenge 
peremptorily,  and  cannot  insist  on  calling  in  the  whole  panel  intor 
the  box,  or  iiUing  the  vacancies. 

But  a  party  who  voluntarily  and  without  objection  exercises  his  right 
of  peremptory  challenge'  alternately  with  the  other  party  as  the 
,;!  jufors  are  being  drawn,  and  who,  aftej:  the  panel  is  filled,  refuses,  to 
challenge  in  his  turn,  cannot  complain  of  the  court's  refusal  to  allow 
liim  to  challenge  after  the  jury  has  been  accepted  by  the  other  party. 
Vance  v.  Richardson,  110  Cal.  414,  42  Pac.  909. 

The '  statutes  in  some  states  are  held  to  impose  a  different  rule;     Thus, 

.  under  an  Illinois  statute,  when  a  panel  of  four  has  been  accepted  by 

both  parties,  they  become  a  part  of  the  jury,  and  cannot  thereafter 

be   challenged  peremptorily.     Mayers   v.   Smith,   121   111.   442,   13   N. 

E.  ,216,  25  111.  App,  67.     So,  also,  of  a  panel  of  eight.     Ibid. 

A  peremptory  cliallenge  is  not  too  late  at  any  time  befoi^e  th^ 
jury  is  sworn  unless  there  is  reason  to  doubt  its  good  f aith.^ 
But  it  will  not  be  allowed  after  the  jury  is  sworn/  unless  for 
good  cause  shown.^ 

1  Hunter  v.  Parsons,  2^2  Mich.  96 ;  Adams  v.  Olive,  48  Ala.  551. 

And  the  fact  that  a  party  may  pass  the  panel  as  satisfactory  to  him  will 
not  prevent  him  challenging  one  of  the  jurors  so  passed  at  any  time 
before  he  is  sworn.     Sileox  v.  Lang,  78  Cal.  118,  20  Pac.  297. 

Although  ordinarily  the  court  should  be  satisfied  of  the  good  faith  of 
an  application  to  withdraw  approval  and  challenge  peremptorily  in-  ' 
stead,  yet  where  an  adjournment  has  intervened  so  that  the  jury 
1,  may  have ,  been ,  influenced,  i;he  right  of  peremptory  challenge  exists 
^t  tlie  timeol  swearing  the  jury,  and  it,  is  error  to  refuse  to  allow 
it.  Spencer  v.  DeFrance,  3  G.  Greene,  216.'  Especially,'  if,  after  ap- 
proving the  jury  as  it  stOod,  a'  vacancy  was  made,  and  a  new  juror 

called.     United  States  v.  Daubner,   17   Fed.   793,   797. 
'J      ,  ,  , 

Biit  in  Massachusetts  it  is  the  practice  to  svfear  jurors  at  the  beginning 

of  the  session  to' give  a' true  verdict  in  all  causes  committed  to  them. 
•  "When  the  right  of 'peremptory' challenge  was  first  given  in  civil  causes 
by  statute  1862,  §  84,  the  supreme  judicial  court  was  authbrized 
'  '  to  prescribe  by  rules  the  manner  in  which  it  should  be  exercised  (Pub. 
Stat.  chap.  170,  §  '37 )  ;  but,  no  rules  having  been  prescribed,  'the  prac- 
tice In  civil  causes  became  established  of  permitting  peremptory  chal- 
lenges up  to  the  time  when 'the  trial  commenced  by  the  reading  of  the 
Writ,  or  by  some  action  which,  in  the  ordinary  sense  of  the  words, 
may  be  said  to  be  the  beginning  of  the  trial.  And  tliis  statutory 
right  extends  to  bystanders  upon  the  panel  as  well  as  to  jurors' regu- 
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larly  summoned,  and  they  may  be  challenged  after  they  have  b^en 

sworn,  but  before  anything  else  is  done.     Sackett  v.  Ruder,  152  Mass. 

397,i9  L.R.A.  3,91,  25  N. 'e.  7^6. 
2  Thorp  V.  Deming,  78  Mich.  124,  43  N.  W.  1097;   Ayres  v.  Hubbard,  88 

Mich.  155,  50  N.  W.  111. 
s  Peoria,  D.  &  E.  R.  Co.  v.  Puckett,  52  111.  App.  222. 
16  E.  C.  L.  §  67,  p.  250.  •; 

d.  iVttm&er  o/.—^The  number  of  peremptory  challenges 'de- 
pends on  the  statute  of  the  jurisdiction.*  Where  several  defend- 
ants, unite  in  pleading,  and  appear  by  the  same  counsel,  'they 
are  entitled,  to  but, one  set  of,  peremptory  challenges.*  If  they 
plead  separately  and.  appear  by  different  counsel  with  def.^nse 
on  which' the  verdict  may  be  for  one  and  against  another  they, are 
each  entitled  to  the  statute  number.'  .    ■ 

1  Under  the  United  States  statute  each  party  to  a  civil  action  is  entitled  to 
three  peremptory  challetiges.  U.  S.  Rev.  Stat.,  §  819,  ,J.  C.  §  287, 
Act  Mar.  3„  1911,  c.  231,  §  287,  36  Stat,  1166,  Comp.  Stat,  §  1264,  5, 
Fed.  Stat.  Anno.., 2d  ed.  p.  1078. 

The  New  York  statute  allows  six  to  each  party  in  a  court  of  record,  ,and 
three  to  each  party  in  a  court  not  of  record.  N.  Y.  Civ.  Prac.  Act, 
1920,  §  451.     And  compare  the  statutes  of  the  various  other  states. 

Where  a  juror  is  excused  for  illness,  and  another  juror  called  in  his  place 

during  the  trial  and  the  trial  commenced  de  novo,  as  provided  ,by  ,a, 

Tennessee  statute,   a  party  who  has  exhausted  his  peremptory  chal- 

.  lenges   is  not   entitled   to   further   peremptory   challenges.      Bruce   v. 

Beall,  100  Tenn.  573,  47  S.  W.  204.  ■      '.•    .     '   ■       •;    ■■ 

aStohe'v.iSeigur,  93  'Mass.  668;   Bibb  v.  Reid,  3  Ala.  ,88;  Stroh  v.  Hinch- 

man,  37  Mich.  490 ;   Downey  v.  Finucane,  205  N.  Y.  251,  40  L.R.A. 

!,-.(N.S.)   307,  98  N.  E.  391.  '  .        , 

The  word  "party"  in  a  statutei  giving  each  party  two  peremptory  chal- 
lenges signiiies  "side;"  and  only  two  peremptory  challenges  may '  be 
had  on  a  side,  although  tnere  are  a  number  of  parties.  Moores  v. 
Bricklayers'  Union,  10  Ohio  Dec.  Reprint,  665.  ,n 

So,  the  defendants  in  the  aggregate,  and,  not  each  defendant,  in  a,,  suit 
I  'in  which  I  ithe :  issues  ,  to,  be  tried.,  between  plaintiff  and  all  the  defend- 
ants are  the  same,  are  entitleid  to  six  peremptory ,  challenges  under ' 
the  Texas  statute  allowing  each  party  six  peremptory  challenges. 
Hargrave  v.  Vaughn,  82  Tex.  347,  18  S.  W.  695.  So,  also,  of  several 
officers  sued  jointly  for  false  imprisonment  where  there  is  no  an- 
tagonism of  interest  between  them.  Wolf  v.  Ferryman,  82  3^ex.,  112, 
17  S.  W.  772.  And  Isevferal  attaching,  creditors  who  are  identified 
■  with  each  other  and  together  constitute  the  parties  on  one  side- against 
interveners  who 'Claim  that  a  sale  to  the  defendant  of  the  goods  at- 
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tached  was  obtained ' by  fraud  will  be 'treated' as  one  party  Tjnder  thia 
statute.  Rab'y  v.  i?rank,  12  Tex. '  Civ.  App;  125.  And  so  of  plainliif 
and  interveners  -who  both  seek  to  hold  defendant  liable  on  feln  insur- 
ance policy.  Kell^-Goddfellow  Shoe  Co.  v.  Liberty  Ins.  Co.  8  Tex.  Civ.: 
App.  227,  28  S.  W.  1027.  And  refusal  to  allovf  t-\vo  defendants  -whose 
interests  are  similar  three  challenges ,  each  i^  not  reversible  error ,-t- 
especially  where  it  does  not  appear  that  they  exliausted .  their  peremp- 
tory challenges,  or  that  an  objectionable  jury  -was  forced  on  them. 
;  Allen  v.  Waddill,  ,—  Tex.  Civ.  App.,,-^,  26  S.  ,W.  273.  ,  /^    ; 

And  a  refusal,  to  allo\^  six  peremptory  cjiallenges,  to,  eacl^  of  8e|Tferal  de- 

.  fendants  ,sued  Jointly,  .if   error,   is   not  prejudicial,  where  after   six 

challenges  had  been  exhausted  twd  additional  jurors  were  placed  oh 

the  panel,  neiljier  of  whom  was ' challenged  by  any' of  the  defendants. 

Wolf  V.  Ferryman,  82  Tex.  112,-17  S.  Wj;772.  >         .      '  ,     ,! 

8  Stroh  'v'.  Hinchman,  37'  Mich. ' 490  '(Cooley,'  J..) ,; :  McLaughlin  v.  Carter, 
13  Tex.  Civ.  App.  694,  37  S,  ,W.  ,666.   :, Compare  Sodp.usky  v.  JVIcge?,-, 
4  J.  J.  Marsh.  267,  269.     Contra  in  the  United  States  courts.     U.  S. 
Rev.  Stat.  §  819,  Act  March  3,  1911,  c  231,  §  287, -36  Stat.i  at  L.  13,66, 
'     Comp.  Stat.  I  1264,  S  Fed;  Stat.  Anno.  2d  ed.  p.  1078."  ■ 

An  order  of  courl;  that  actions  by  the  same  plaintiff  against  different  de- 
fendants be  consolidated  and  tried  together'  cannot  deprive  the  de- 
fendants of  their  several  challenges.  Mutual  L.  Ins.  Co;  v.  Hillniuii, 
145  U.  S.  285,  39  L.  ed.  707,  12  Sup.'  Ct.  Eep^  909;  Hbgaett  v.  North- 
ern Texas  Traction  Co.  —  Tex.  Civ.  App.  — ,  118  S.  W.  807.    . 

lb,  Court  may  set  aside  or  excuse  juror. 

a,..  In  general.- — The  court  ba^  discretionary  power  to  set  aside 
a  juror  ^  because  of  business  relations  or  interi^sts/  interest  in 
similar  cause/  relations  personal  ■  or ,  contractual,*  prej'udices,*^ 
o;pinions  or  Conclusioris  already  for-ined/  imperfect  knowledge  of 
the  I  English  language/  sickness/  use  of  intoxicants/  citizen- 
ship,^", or  .pos,ition  as  a  public  official. ^^  ' 

It  was  held  error  tp  set  aside  a  juror  for  mere  ihi'snomer  in 
summons.^*  ■  .    ; 

But  the  court  is  not  invested  with  any  right  of  peremptory 
challenge;  hence  a  judge  has  no  right  to  reject  a  qualified  juror 
with  whom  all  the  parties  are  satisfied  unless  for  suifficient  cause; 
and  such  cause  should  appear,  in  the  record.^' 

IVaughan  v.  State,  58  Ark.  353',  24' S.  W.'  885.  .(criminal  case).;  State  v. 
Dickson,' '6  Kan.  209  ("criminal  case)  ;  Michigan  Condiensed  Milk  Co. 
v.- Wilcox;  78"Mich.  431,  44  N.  W.  281;  Gilliam  v.. -Brown,,  43  Miss- 
6-il,  652,  and  cases  cited ;i  Sb^te ■  V.  Taylor,  134  Mo. :  109,, 3-6  S.  iV^.  92 
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''*  (crinimal  ease)';  State  v.  Bartley,  56  Neb.  810,  77  N.  W.  438;  Perry 
V.  Weatern  North  Carolina'R.  Co.  129'N.  C.  333,'  40-  S.  E.  191;  Grace 
V.  Desmpsey,  75  Wis.  313,  43  N.  W.  1127.     '■■'' 
The  questions  of  thfe  cbihpeteney  of  jurors  are  determinable  '  In  the'  dis- 
cretion of  the  judge.    Dictum  iii' Dale  v.  Coliax  Consol.  Coal  Co.  131 
■Iowa,    67,    107    N.    W.    1096.    'This    discretion,    however,    is    not '  an 
arbitrary   one   to   be  Indulged   without   reasons.     Thus   in   Welch   v. 
Tribune  Pub.  Co.  83  Mich.  661,  11  L.E.A.  233,  21  lAjn.  St.  Rep.  629, 
47  N.  W.  562,  it  is  said  that  Betting  aside  cannot  be  sustained  as  to 
a  juror  with  whom  both  the  parties  have  'fixpressedi  their  satisfaction 
and  against  the  consent  of  one  of  them,i  unless  the  reasons  for  the 
action  are  set  out' in  the  record;    and  the  reason   so  set  out  must 
afford  a  go6d  cause  for  rejecting  the  juror. 
It  is  the  duty  of  the  Court  to  watch  over  the  impaneling  of  the  jury  and 
to  preserve  its  impartiality  and  purity.     Gilliam  v.  Brown',  43  Miss. 
64l;  United  States  V.  Reed,  2  Blatchf.  435,  450,  Fed.  Cas.  No.  16,134; 
Torrent  v.  Yager,  52  lAich.  506;  18  N.  W.  239.    That  it  is  the  duty 
of  the  court  to  set  aside  an  unfit  juror,'  ^ee  an  expression  in  LaWlor 
v.  iLinfortii,  72  Cal.  205,  13  Pac.  496.     N.  Y.  Code  Civ.  ProC.  §  1174 
(now  Judic.  Law,  §  748),  which  requires >  that  the  juror  must  sery3 
T'iunlbss. "excused  or  iset 'aside,"  uses  the  quoted  terms  in  a  distinctive 
'  i sense;  ''excused"  meanimg  discharged  on  reasons  personal  to  the  juror 
'     and  at  his  instance,  while  "set  aside"  means  discharged  ■  on  objection 
"I!  by  .Gounsel:  or  court.    -Santee  v.  Standard  Pub.  Co.  36  App.  Djv.iSSS, 
/.  55  N.  Y.  Supp.361.  ;•,  ^     , 

8  Juror  eicused  who  had  extensive  business  dealings  with'  a  party  but 
not  any  contracil  Quay  v.  Duluth,  S.  S.  &  A.  E.  Co.  153  Mich.  '567, 
18  L.R.A.  (N.S.)  250,  116  N.  W.'  1101.  Juror  excused  after  acceptance 
by  p'arties,  where  he  stated  to  court  that,  on  reflection,  he  felt  biased 
because  of  his  business  relations  with  defendant.  Robinson  v.  State, 
33  Ark.  180.  Juror  set  aside  because  indebted  to  one 'of  the  defend- 
ants. '  Thompson  v.  Douglass,  35  W.  Va'.  337,'  13  S.  E.  1015. 

'Juror  excused  agaiiist  consent  of  party,  because  he  had  been  interested 

in  a  similar  case.     Schieffelin  v.  Schieffelin,  127  Ala.  14,  28  So.'  687. 

Juror  discharged  hecause  of  another  cause  at  issue  in  the  court  which 

might  be  tried  at  the  same  term.     Claggett's  Casej  2  Cranch,  C.  C. 

247,  Fed.  Cas.'N'o.  ^,779. 

''  "'      ■  '      ■   -.  '         '     _■  ;  .!    i.    ,    .-...,:',■.,] 

*  Juror  excHsedion  cojirt's  own  motion,  because  first  cougin  of  defendant's, 

son-in-law.    Williamson  v.  Mayer  Bros.  117  Ala.  253,  23, So.  3.    Jurors 

set  aside  on  thj^ir  affirmation  that  they  were  related  to  parties,  were 

■vyitnesses  in  the  case,  or  had  served  as  jiirors  at  a  former  tri'al^    Steed 

v.  Knowies,  ,97lAra.  573,  12  So.' 75.     It  v/^a'  within  ttie  discretion  of 

the  court"  io  reject  a.  juroi"  on  the  cliallen^e  of  one  of  the  partie's  be- 

"  cause    of   his    intimate   relations  'With    the   other  'partyl      Burch    v. 

Hylton,  89  Va.  441,  i6  S.  E.  3^2.     Court  erred  in  setting  aside  juror 

on  objection  that  his  partner  was  a  friend  of  the  defendant's  attorney. 
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Santee  v.  Standard  Pub.  Co.  36  App.  Div.  555,  55  N.  Y.  Supp.  361. 
Juror  set  aside  on  the  court's  own  motion,  because-  a  brother  of  the 
defendant's  agent.     Atlas  Min.  Co.  y.  Johnston,  23  -Mich.  36,  1  Mor. 
,,Min.  Eep.  388.     Juror  .excused  because  of  relationship  to  one  of  the 
,     parties.     Thomas  v.  Lepnard.i^,  111.  556.  ,,  , 

Agency  or  contract  relations. — Juror  set  aside  because  of  his,  employment 
by  defendant  in  the  transaction  out  of  which  the  cause  arose.  Tatum 
V.  Young,  1  Port.  (Ala.)  298.,  .Juror  set  aside  because  of  former  em- 
ployment  by    defendant   and    opinions   formed    on   rumor.      State   v. 

Miller,  29  Kan.  43  .  (criminal) .     Jurors' excusedi  where:  a.  struck  jury 

was  demanded  because  of  their  employment  by  defendant.  Louisville 
&  N.  R.  Co. ,  v.<Youngi,:168  Ala.  551,;53;;So.  213.  Juror  discharged 
because  of  former  employment  by  one  of  the  parties  ,on  challenge  by 
tber  other,  party.  ,  Murphy  v.  Southern  P.  Co.  31  Nev.  l?p,  101  Pac.,, 
322;.,  Jurqr  [excused,  because  in  the  employ  pf  a  corporation  haying 
the  same  president  as  the  defendant  corporation,, ,  Glasgow  y.  Metro- 
,,,p,olitan  Street  ,K.  Co.  191v,Mo.  347,  8?  S.  W.  915.  Jurors  excused  in 
,  proceedings  against  a  county,  because  of  employment  by  county  com- 
missioneus.     Calhoun  County  v.  Watson,  152  Ala.  55,4,  44  So.  702. 

5  Thus,  where  the  juror  expressed  a  hostility  to  all  landlords,  and  the'  case 

was  one  for  treble  rent  and  restitution  of  leased  premises     Lawlor 
V.  Linforth,' 72  Cal.  205,  13  Pac.  496.     Juror  in  the  insurance  busi- 
ness set  aside  because  of  assertion  that  he  would  be  Influenced  if  it 
should  appear  during  the  case  that  an  insurance  company  was  the 
real  party  in  interest.     Marande  y.  Texas  &  P.  R.  Co.  59  C.  C,.  A. 
567.,,  ,124, Fed.  42.     Jurors  set  aside  on  a  prosecution  for  murder,  be- ^ 
,,  cause  theyiwere  Quakers.    Unite^  .States  v.  Cqrnell,  2,  Mason,  91,,  Fed. 
. ,,,  Cas.  .No.  14,868.     The  fact  that  the  juror  cross-examined  one,  of,  the 
witnesses  quite  sharply  did  not  of  itself  afford  a  reason  for  excluding 
him  from  the  jury.     Chicago,  M.  &  St.  P.  R.  Co.  v.  Harper,  128  111. 
,,3S4,  21  N.,  E.,561.. ,.  ,,  '.      '  ' 

Residence  in  a  locality  affected  by  the  result  of  the  action,"or:  where  such 
residence  might  prejudice,  the  trial,  may  warrant  discharge  of  the 
juror.  Juror  exclud,ed  in  an  action  against  a  municipality,  because 
he  was  a  taxpayer  therein.  Diyely  y.  Cedar  Falls,  21  Iowa,  565. 
Court  excluded  juror  in  action  against  city  treasurer,  because,  citizen 
of  the  city.  Snow  y.  Weeks,  75  Me.  105.  Juror  excused  on  challenge, 
because  not  drawn  from  the  body  of  the  county  outside  the  place  where 
the  transaction  took  place, '  as  requested  by  the  court.  Felsch  y.  Babb, ' 
72  Neb.  736,  101  N.  W.  1011. 

As^,tp  citizenship  of  juror  see  post,  this  section,  note  10. 

6  A  juror  may,  after  his  acceptance  by  both  parties,  be  set  aside  where, 

on  his  own  voir  dire,  he  testifies ,  that  he  has  reached  an  unalterable 
cojiplusion.  gtate  y.  West,  46  JLa.  Ann.  1009,  15  So.  418.  It  was  not 
error  to  discharge, .  on  challenge,  jurors.,  who  stated  that  they  had 
formed  opinions,  although  they,  also  stated  they  would  neyertheless 
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be  aWe  to  render  a  fair  and  impartial  verdict.     Bradford  v.  Territory, 
'2  Okla.'  228',-  37  Pac.  1061.     Juror i  set  aside  on  motion  of  court,  be- 
cause of  hi'S'  statements!  thlajt  he  had  formed  an  opinion.     Atlas  Min. 
'.Co.  V.  Johnston,  23  Mich.  36,  1  Mor.  Min.  Hep.  388.     Juror  properly* 
'eScilsed  where,  on  examination,  it  did  not  appear  that  he  Was  indif- 
ferent'.    Rowellv.  Boston  (fciM.  E.  Coi  58  N.H.  514.        "         •     i 
'Juror  discharged  after  examination  by  the  court,' because  of  his  imperfect 
'  '  linowledge  of  the  English  lanlguage.     State  v.  Ring;  29  Minn.  78,  11 
■.    ■  N.  W.  233   (criminal  case)  ;  Sutton  v.  Fox,  55  Wis.  531'j  42  Am.  Rep. 
.i       744,  13  N.  W.  ■  477.     Juror  excused  because  of  deafness  and  his  im- 
)  lii  /perfect  knowledge  of  the  English  language.     Atlas  Min.  Co.  v.  John- 
iJiiston,  23  Mich.  36,  1  Mor.  Min.  Eep,  388. 

8  Juror   may '  be'  excused   from   service   because' of   sickness.      Lindsay   v. 

Tioga  Lumber  Co.  108  La.  468,  92  Am.  St.  Rep.  384,  32  So.  464 ;  State 
v.  ,?.pnk,  91  Minn.  419,  98  N.  W.  334  (criminal);  Silsby  v.  Fopte, 
14  How.  218,  14  L.  ed.  394,;  H9,U3ton  Qity  Street  E.,  Co,  v.  Ross,  — 
Tex.  Civ.  App.  — ,  28  S.  W.  254.  Court  erred  in  excusing  juror,  be- 
cause of  'mental  distress  caused  by  illness  in  his  family  and  cbn- 
!'i''tinuing  the  trial  over  the  objection  of  deifendant's'  couiisel.  Hduston 
„,&  T.  C.  R.,  Co.  V.  Waller,. 56  Tex.  331.        ;;    '    /     .         ..  •  i  , 

9  Juror  set  aside  because  of  his  iijnfltne^s  in  consequences  of,  the  exoessiy;e 

use  of  intoxicating  liquors  while  acting  as  a  juror,  and  another  called 

i,  I  to,  coniplete|,the  panel.     Torrent,  v.  Yager, ^5^2,,  M,ich,;  p06,   18  N.  ,W. 

239.    Jurors  excused,  p.fter  being  drawn,  because  of  intoxication.     Bul- 

lard  V.  Spoor,  2  Cow.  430. 

1"^ Juror  ^exoused  after  examination  by, court  o?i  the  questiop  of  his  citizen- 

,,,,ship.,    Keady,v,,  People,,  32  Colo,,  57,  66  L.E.A.  353,  74' Pac,  892. ', 
11  Juror  excused  from  a  struck  jury  because  he  was.  postmaster.-  , Stewart 
v.; State,  1  Ohio  St.  66  _  (criminal) .     Inspector  of  banlcs  excused,, from 
jury  ,bec^,use  Jiis  di^tjes  were  not, ,  delegable.     Piper's  Case,  2  , Browne 

',,       (^.)',"59r   '      "      .;,^,      ' 

18  It  was  error  to  set;aside,  a  juror  ex  mero  motu  because  of  a  misnomer  of 
his  Christian  name  in  summoning.  Sullivan  v.  .State,  102  Ala,,  135, 
48  Am.  St.  Eep.  22,  15  So.  264   (criminal  case). 

13  Welch  V.  Tribune  Pub.  Co.  83  Mich.  661,  11  L.E.A.  233,  21  A.  S.  E.  629, 
■ "  47  N.  W.  562. 

"'■  i.,Time  or  stage  of  ihe  case. — The  proper  time  to  do  this  is 
before  the  jury  is  sworn/  or  before  testimony  is  taken,  but' after 
swearing  the  jury.^ 

1  It  can  be  done  at  any  time  before  the  jury  is  sworn.     O'Neil  v.   Lake 

•  Superior  Iron  Co.  67  Mich.  560,, 35  Nl  W.,162.    ,/    ! n,  ;    • 

2  According  to  the  better  opinion,  it  may  be  done'at  any  time. before 'testi- 
»^i  moriy. 'has  been  taken.     People  v.   Damon;  13   Wend.   361;    Silsby  v. 
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Foote,  14  How.  .218,  14  L.  edi  394:  It  was  proper  to  permit  the  re- 
examination of  a  juror  after  jury  was  sworn  and  the  case  was  ready 
for  the  trial,  where  it  appeared  that 'the  juror  had' extensive  dealings 
with  one  of  the  parties,  and  to  excuse  such  juror  beca.use  Of  it. -Quay 
V.  Duluth,  S.  S.'&iA.  R.  Co.  153  Mich.  567,  18  L.R.A.(N.S.)  ,  250, 
116  N.  W.  1101.  Juror  set  aside  after  being  sworn,'  but  before  evi- 
dence given,  because  of  relationship  to  one  of  parties.,  ,  Thomas  v. 
Leonard,  5  111.  556.  In  Lawlor  v.  Linforth,  72  Cal.  205,  13  Pae.  496, 
it  was  done  when  the  trial  was  ready  to  proceed,  after  the  jury  was 
complete.  A  court  erred  in  setting  aside  a  juror  sworn  in  without 
objection,  when  plaintiff  thereafter  objected  to  him  on  the  igrqunda 
that  juror's  partner  was  a  friendiof  the  defendant's,  attorney.,;  Santee 
v.  ^tapdard  Pub.  C9,  36  App.  Div..555,  55  N.  Y,  Supp.,361.  ,    , 

c.  Sufficiency  of  showing.- — Evidence  af  showing  of  incapac- 
ity of  Juror  need  not  be  of  such  a  nature  that  it  would  be  admis- 
sible, as  evidence  in  the  trial  of  a  cause,  it , being  sufficient,  if  it 
satisfy  the  court  of  such,  incapacity;  mere  statements  of  coun- 
sel,* assertions  and  affidavits  of  the  jurors  themselves,^-  and  mes- 
sages from  third  persons'  to  the  court  have-  been  'held  sufficient.' 

1  Juror  set  aside'  on   mere   statements'  of   coun'sel   to  'court'  that  he  was 

related  to  the  defendant.     Thomas  v.  Leonard,  5  111.  556. 

2  Jurors  set  aside  on  a  prosecution  for  murder,  on  their  mere  assertion  that 
"'    they  were  Quakers.     Un'ited  States  v.  Cornell,  2  Mason,  Si,  Fed.  Gas. 

No.  14,868.  Juror  disehiii'^ed  on  his  aiffidavit  that  he  had  a  cause 
at  issue  in  the  court  which  he  expected  would  be  tried  in  the  same 
term.'  Glaggett's  Case,  2  Cranch,  C.  C.  247,  Fed.  Cas.  No.'  2,779. 
4  A  court  might  eicUse  an  absent  juror  from  servide,  on  the  receipt  of  a 
telegram  from  a  third  person  stating  that  such  jiiror  was  sick  and 
unable  to  attend  the  jury.  Houston  City  Street  R.  Co.  v.  Ross,  —  Tex. 
Cit.  App.  — ,  28  S.  W;  254. 

d.  On  motion  of  court  or  agmnst  consent  of  party. — A  court 
may  on  its  own  motion  excuse  a  juror  for  cause;  *  but  where 
the  grounds  for  the  discharge  are  insufficient,  the  discharge  will 
be  error  if  :jnade  over  the  objections  or  against  the  consent  of  the 
parties.^  The  erroneous  discharge  of  a  juror  againstithe  conseat 
of  a  party  was  not  waived  by  proceeding  with  the  trial.* 

1  Williamson  v.  Mayer  Bros.  117  Ala.  253,  23  So.  3;  Atlas  Min.' Co.  v. 
Johnston,  23  Mich.  36,  1  Mor.  Min.  Rep.  388.  Juror  excused  against 
assent  of  party  because  he  had  been  interested  in  a  similar  caSe. 
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Schieffeliri  v.  BcHieffelifl;  127  Ala.  14,  28  So. '  687.  Juror  excused 
against  the  agsferit'of  one'  of  the  parties,  it  appearing  he  was'  in  the 
iiisurahce  business  and'  there  was  a  dispute  as  to  Whether  or  not 
'  a;ny" question' relWihg  tb  insurance  would  arise.  'Mslrande  v.  Texas 
&  P.  R.  Co.  59  C.  C.  A.  567, 'l24  Fed.  42.'        ■  '      '  ' 

8']^t'''was  error  for  the 'court  |  to  set  aside  a  juror  on  tie  motion  of  'the 
plaihtiff,,  on  grounds  not  constiiuting  a  legal  disqualification  and 
agiainst  the  consent  of  the  defendant.  Greer  v.  Norvill,  21  S.  C.  L. 
(3  Hill)  262."  A  court  erred  in  discharging  a  juror  because,  on  ex- 
amination, he  stated  he  had  formed  an  opinipn,  after  he  had  been 
accepted  by  the  defendant  and  before  he  had  been  accepted  or  chal- 
lenged by  the  people.  Vaii  Blaricum  v.  People,  16  111.  364,  63  Am- 
Dec.  3i6  (criminal  case).  jCourt  erred  in  setting ,  aside  a  juror  eai 
mero  titdtu  because  of  misnomer  of  his  Christian  name  in  summoning. 
Sullivan  v.  State,  102  Ala.  135,  48  Am.  St.  Rep.  22,  15  So.  264  (crim- 
iiial  'case ) .' " '    "  '   ''    "   ''''"''  ■■  ■  •   t  •■■,   '"'    ■■"    '      '     •       ■''    ■'■■- 

SMahoney  y.  S^n  Francisco  &  S.M.  E.  Co.  110  Cal.  471,  42  Pac.  968. 


,< '  e.  Harmless  etror. — ^Though  the  court  set  aside  a  juror  im- 
properly, it  is  not  reversible  error,  if  the  jury 'which  tried  the 
case  was  fair  and  impartial,  br  if  pereiaptory  challenges  re- 
mained whereby  the  objectionable  jurors,  if  any,  might  have 
been  excluded;  *  since  the  reversal  of  the  cause  would,  in  such  a 
ease,  only  give  what  already  has  been  had,  viz.,  a  fair  jury.* 
Kejeetion  of  a  propei*  juror  is  not  so  likely  to  be  prejudicial  as 
acceptance  of  an  improper  one.* 

ITatUm'  V.  Young,  1  Port.'.  (Ala.')  298;  ■Decker  v.  Laws,  74" Ark.  '286,  85 
S.  "W.  425 ;  Keady  v.  People,  32  Colo.  57,  66  L.R.A.  3S3,''  74'  Pac. 
892  (criminal  case)  ;  Hpaston  v.  Cincinnati  &,  Ft.  W.  ,E.  Co.  16  Ind. 
275,  79  Am.  Dec.  430;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Montgomery, 
152  Ind.  1,  69  L.R.A.  875,  71  Am.  St  Rep.  301,  49  N.  E.  582;  Atlas 
Min.' do.  v^  Johnston;  23  Mich.' '36',"i  Mor.  Min.'frep.  386;  Omaha 
Southern  R;  Co.  y.  Beefeon,  S6' Neb.  361;  54  JT.  W:  557;  Murphy  V. 
Southern  P;  Co.' 31  Nev.  120,  101  Pac.  ■322-  Thompson  v.  Douglass, 
35  W.  Va.  337,  IS.  S.  E.  ,1015;  Sutton  v.  Fox,,  ,55!  Wis.  531,  42  Am. 
■  Rep.  ^744,  13j'N.  ^.  477.  It  was  not  error  to,  set,  ^?ide,  a  juror  who 
I  stated  diat  he  WjOuld  be|  prejud'i^ced  if  any  question  of  insurance  wo|ild 
"arise  in  ihe  case,  no  complaint '  being  made  that  the  jury  actually 
impaneled  was  not  fair  and  impartial.  'Matande  v.' Texas  &  P.  R. 
Co.  59  C.  C:  A.  567,  124  Fed.  42.  Changes  made  by  court  during  the 
formation  of  the  jury  were  tiot  error  where  it  appeared'  that  the  jury 
as  Mfoiimedi  was  fair  and  impartial.  Walker  v.' Kennison,  34  N.  H. 
297.'    The   discharge   of   a  juror;  for   an '  insufficient   reason,   during 
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,  impaneling,    is    not   reversijble,  error    where    an    impartial    jury   was 
i,      secured  and  pereraptory  challenges  were  not  exliaustecj,  ,  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Franklin,  23  Kan.  74,  citing  Peqple  v.   Ferris,  1 
,,-  Abb.  Pr.  .N.  S.  193.  .  The  act  of  .the,  court  in  excusing  a  juror  over 
the  objection  of  the  defendant,  without  legal  cause,  was  w^thtjut  prej- 
udice, to  the  defendant  Where  he  had  not  exhausted  his  peremptory 
challenges.     Brennan  'v.  O'Brien,  121  Mich.  491,  80  N.  W.  249. .   Ex- 
cusing a  jiiror  not  disqualified  was  not  prejudicial,  where  such  act 
did  not  prevent  plaintiff  having  a  jury  drawn  from  the  regular  panel. 
and   he  had  not  exhausted  his   peremptory   challenges.     Commercial 
Bank  V.  Chatfield,  121  Mich'.  647,,  80  N.  W.  712'!     The' fact' that  the 
■  peremptory  challenges  were  exhausted  does  not  deprive  the  judge  of 
power  to  set  aside  jurors,  if  all  those  who  composed  the  jury  were 
qualified..    O'Neil  v.  Lake  Superior  Iron  Co.  67  lilich.  560,  35  N.  W. 
^",'^162."         '    \      ■        ■  '.  ■:'      .        r. 

But  that  it  will  not  be  presumed  that  exclusion  of  competeiit ,  jurors  was 
harmless,  see  Sa,ntee  v.  Standard ,  Pub.  Co.  36  App.  I)iv.  555,  55  N. 
Y.  Supp.   361^   following  Hildfeth  v.   Troy,   101   N.  Y.   234,' 54  Am. 
Eep.  686,  4  N.  E.  559. 
2iQuay  v.  Duluth,  S.  S.  &  A.  E.  Co.  153  Mich.  567,  18  L.R.A.(N.S.)   250, 
,  i     116,N..,W.-!ll01.,  I 

3,§tate  V.  West,  46  La.  Ann.  1009,  15  So.  418   (criminal  case). 

/.  Excusing  person  from  jury  list  or  venire. — A  cqurt  may, 
.in  its  discretion,  excuse  jurors  called  on  the,  regular  panel,^  it 
appearing  there  were,  more  than  a  sufficient  number  left  toTtry 
the  cause.* 

1  Jurors  excused  within  the  discretion  of  the  court  and  "stood  over"  to 
1  a  later  date  in  the  term.  Fulton  County  v.  Amorous,.  89  Ga.  614, 
,  ■■  16,  S,:  B.  201.  , 

Estate  V.  Somnier,  33  La.  Ann.  237   (criminal). 

It  was.riot  prejudicial,  error  to  excuse . them  over  a  bare  objec- 
tion, where,  the  party  had  not  done  that  which  was  necessary  to 
entitle  him  to  a  jury  trial,  and  where  rather  than  accept  the  jury 
that  waS  left  to  him  he  waived  trial  by  jury.^ 
'  Talesman 'no  longer  needed  may  be  excused  f  bHit  a  special  or 
talesman  list  should  be  exhausted  by  calling  those  who  failed  to 
appwir,  before  calling  more  jurprs.^ 

.1  boll  V.  MundiuB,  7  Tex.  Ciy.  App.  96,  26  S.  W.  87. 

2  Court  I  properly  excused ,  talesmen  jurors,  it  appearing  their  services  were 

no  longer  necessary.,    State  v.  West,  35  La.  Ann.  28   (criminal). 
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S  Court  erred,  in  a  criminal  cause,  in  refusing  to  stay  the  further  call 
of  jurors  and  force  the  attendance  of  jurors  summoned  uppn  a  special 
venire,  and  who, failed  to  appear.  Boles  v.  State,  24  Migg.  445  (crim- 
inal). 

g.  Resumption  of  trial  after  .sub,stituting  juror.— T]ie  trial 
may  be  resumed  on  the  substitution  of  another  competent  juror 
if  evidence  has  not  yet  been  taken.^  After  taking  of  evidence 
the  setting  aside  of  a  juror  will  work  a  mistrial  and  continuance 
unless  the  parties  assent.* 

1  When,  a  juiror  has  been,  excused  after  swearing  but  befqre  the  trial  proper. 

Quay  V.  Duluth,  S.  S.  &  A.  E.  Co.  153  Mich.  567,  18  L.R.A.(N.S.)  250, 
116  ,N.  W.  1101;  St3,te!  V.  Moncla,  3,9  La,  .An:ti,  868,  2  So.  814  (crim- 
inal) ;  State  V.  Johnson,  48  La.  Ann.  437,  19  So.  476  (criminal). 
When  excused  after  swearing  but  before  evidence  introduced,  because 
of  sickness.     Silsby  v.  Foote,  14  How.  218,  14  L.  ed.  394. 

It  was  no  error  on  the  part  of  a  commissioner  of  special  bail  to  call  an- 
other juror  and  continue  the  trial,  where  a  juyor  who  had  been  sworn 
failed  to  appear  before  any  testimony  was  taken.  ,   Rice  v.  Sims,  21 

'      S.  C.  L.   (3  Hill)   5.  ,,  ' 

2  As  to  practice  of  withdrawing  juror,  see  post,  chapter  xix.,  §  2. 

A  juror  may  be  excused  because  of  sickness  after  the  trial  has  begun  and 
proof  taken,  and  the  trial  proceeded  with,  where  no  objections  are 
raised  by  either  party.  Lindsey  v.  Tioga  Lumber  Go.  108  La.  468, 
92  Am.  St.  Eep.  384,  32  So.  464;  State  v.  Ronk,  91  Minn.  419,  98 
N.  W.  334  (criminal).  Juror  discharged  and  trial  continued  where, 
after  the  commencement  of  the  trial,  the  juror,  after  an  adjourn- 
ment, appeared  before  the  court  intoxicated;  although  he  stated  he 
would  be  sober  in  the  morning.  Koutledge  V.  Blmendorf,  54  Tex.  Civ. 
App.  174,  116  S.  W.  156.  Court  erred  in  discharging  juror  against  de- 
fwd^nt^s]  objection.after,  the  trial  has  begun  and  proof  taken,  because 
of  the  statement  of  the  jiiror  that  he  did  not  believe  the  statements 
of  certain  of  the  witnesses.  Malioriey  v.  San  Francisco  &  S.  M.  R.  Co. 
iiO  'Cal!'i7i,  42'Pac.  968.  The' court  eri'ed  in  continuing  the  trial 
'with  eleven  jurors  after  the  discharge  of  the  twelfth  .for:  illness, 
where  objection  was  interpos.ed.,  Kelsh.v.  Dyersirlle,  68  Iowa,  137, 
,2^,:N.  ,W,.  38.,,  I  Submitting  ai,cf-"se,  .for,  the  verdict  of  eleven  jurors, 
oyer  the /defendant's  objection,  after  the  discharge  of  a  juror  for  ill- 
ness, is  erroneous.  Eshelman  v.  Chicago,  R.  I.  &  P.  R.  Co.  67  Iowa, 
2'96,  "S5  N.  W.  251.  The  moment  a  juror  is  withdrawn,  there-  is  a 
mistrial  uiiless  the  parties  consent  to  his  place  being  filled.'  Prentice 
V.  Chewning,  1  Rob.   (La.)   71.      I .  ,<,'..  ' 

Abbott,  Civ.  Jur.  T.— 8. 


'  IV.— MdTlOiTS'  OS  THE  PLEADIirGS. 

1.  Defendant's  motion  to  dismiss  or  for  judgment  on  the  pleadings,  for 

'  ' '            insuBiciefncy  of  coniplaint. 
'  '  a.  In  general.    ■ ' 
'  h.  Several  defendants'. 
,, O-i  Specif ying  jtlfe  gr^p^id.  

d.  Exception  to  ruling. 

e.  Amending  to  defeat  the  motion. 

f.  Motion,  when  to  be  made. 

2.  Defendant's  motion  to  dismfa^'or   for  judgment  on  the '  pleadings,  be 

cause  of  admiitlied  defense. 

3.  Plaintiff's'  motion  fo*'  judgment  for  insufficiency  of  answer,  or  because 

of  admitted  cause  of  action, 
a;  In  general.       '     ' 

b.  Test  of  sufficiency.         '     ' 

c.  Motion,  "When  to  be'madei  '" 

d.  Wkiver  'of  right  to  move.   ' '  '  ■ 
'e.  Exception  to  ruling. 

4.  Motion  to  compel  election. 

a,,  inconsistent  causes  of  .'action;  or  defenses., 

b.  Time  for  objection;  waiyer^ 
.,,c.  Misjoinder. 
,  d.  Exceptioin  to, ,  ruling. 

5.  Assessing  damages,  i 
6. ,  Motion  to  strike  ;put. 

.,,,  lia.  In  general. 

,    :r_b.  Dipcr;et,i(ji^  iO,f  cpuj-t. ,    ,    .        , 
7.  .MotioiL  to  make ,  ;more  ,  definite  I  and   certain. 

■     '     '  ■        ■  ^■   -  , 

1^  Defendant's  motion  to  dismiss  or  foT  judgment  on  the  pleadings, 
,     for  insufficiency  of  complaint.  ■     • 

,  a.  In  genexal. — The  objection.;  that  the,  complaint  does  not 
state  f acSts  to  constitute  a  causeof  lactioais  not;Waive(i  l?y  going 
to'  trial  'without  raising'  it  by 'answer  or  demurrer,  but  it  may  be 
talien  by  motion,'  at  the  trial,  to 'disniiss,^  or  for  such  judgment 
for  defendaajt  as  he  is  entitled  to 'on  ithe  pleadings.*  '  So,  of  the 
robjefition, that  the  court, has  n,qti  jurisdiction  of  the  subject  of 
the  action.  For  the-purposes  of  the  motion,  the; .allegations  of 
the  complaint  are  to  be  deemed  true,  as  ^ou' demurrer.* 

iTooker   ■!.  Arnoux,  76  N.  Y.  3S7,  and  cases  cited;  Mosselman  t.  Caen, 
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.4  Thomp.  &  C.  171,  1  Hun,  647;  .Luidrngton  v.  Taft,  10  Barb.  447;- 
iStannard  v.  Eytinge,  5  Eobt.  80,  3.  Abb.  Pr.  N,  S.  42,  3^,  How.  Pr. 
262;.  Steuben,County)V.,  Wood,  24  App.  Diy.  442,  48  .N.i  Y.  Supp.,^71; 
I'Weeks  v.  O'Bjien,  141  N-.  Y.  199,  36  ,N.  E.  185;,, Hand  , v.  ,Shaw,  20 
Misc.  698,  46  N.Y.  Supp.;)528;,  McCuUoBgb  ,v.  Pence,,  85  Hun,:271, 
32  ,!>(•,  Y.,Su{ip.  986;,Mills  v.  JCnapp,,  39  Fed.  592;  TiI,illiollin  v,  Fuller,, 
l,,Ind,  ,App.  68,  27.  isT.,  E.  112;  Martin  y.  Creech,  58  Mo.  App.  391; 
iKnowles  v.  Norfolk  S.  B.,  Co.  10?  ,]Sr.  C.  62,  9  S.  E,  7;  Jackson  v. 
Jaekspn,  1Q5  .N.  ,C.  ,433111  .§■  ;E.  173,;,  Pe^pud  y.  Hawkins,  ,71 'n.  C. 
299.  Compare  Saunders  v.  Pendleton,  19  E.  I.  292,  36  Atl.  89;  Rich- 
mond y;.  Brookings,  48  Fed.  241;  United  Bldg.-Material  Co.  v.  Odell, 
,6i[,,Misc.  584,  123,  N.  Y,  Supp.  313.'  ISut  see' Thomas  V,' 'Smith,  75 
Hun,  573,  27,  N.  Y..  Supp.  '589,  where,  althougli'  recognized  as  lawful, 
this  practice  was  not  commended  as  the  best  means  to  proinote  the 
iehds  of  justice;  but  judgment  of  dismissal  was  reversed  because  "thfe 
court  held  the  complaint  suflficielit,  though  the  court  cohsidered  de- 
fendant had  recognized  itk  suifici'eney  by  a:nswering.  ' 
Snch  a  motion  admits  the  truth' of  the  pleadings  and 'also  tha  statements 
of  counsel  in  his  opening.  Roberts  v.  Colorado  Springs  '&  I!  E.  Co. 
■'"  45  Colo.  188,  101  Pac.  59.       '      -     •■'    ■""     >  '> 

A  motion  made  at  the  commencement  of  a  trial  to  dismiss  a  coinplaint 
on  the  ground  that,  it  does  not  state  facts  sufficient  to  constitute  a  , 
\'  cause  of  action  is,  practically  a  dem,urrer  to' the  complaint  on  that 
ground,,  and  it  cannot  be  siistai.n^d  unless  it  aippears  that, '  admitting 
all  the  facts  alleged,  no  cause  of  action  whatever  is  stated.  Abbott 
V.  Easton,  195  N.  Y.  372,  88  N.  E.  572.  On  such  a  motion  at  the 
opening  of  the  trial,  the  complaint  must  fee  liberally'  cdnstrued  in  favor 
of,  and  riot  against,  it,  as  to  matters  of  form.  Catterson  v.  Brooklyn 
Heights  E.'  Co.  132  App.  Div.  399,  116  N.Y.  Supp.- '760.  .'See  also 
Eckes  v.  Stetler,  98  App.  Div.  76,  90  N.  Y.  Supp.  473;-  Oakeshott  v 
Smith,  104  App.  Div.  384,' 93  N.  Y.  Supp.  659;  Hoffman  House  v. 
Foote,  172  ,p,  Y.  348,, ,65  N.  ,E,,169.,  The  complaint  may  , be,  dismissed 
if,  the  opening  shows  no  right  of  aptiqn..  Miner  y.  Hopkintop, ,  73  N. 
,  H.  2,32,  60  Atl,  433;  Sims  v.  Metropolitan  Street  R.  Co.  65  App.  Div. 
270,  72  N.  y.  Supp.  835;  Ecke^  v.,  Sitetler,  98  ApP.  ,I5iy- •  76,  90  N. 
Y.  Supp.  473;  Brooks  v.  McCabe  &  Hamilton,  39  'V^fash.  62,  80  Pac. 

1004.  ..A-  ■!.">,,  V  „ 

If  thi  dblnplaint  is  dismissed  on  counsel's  opening,  it  must  be  assumed 

thit  the  facts  stated  in' the  complaint  and  opening  are  true.     Yaple 

v.  New  York,  0.  &  W.  R.  Co.  57  App.  Div.  265,  68  Nl' Y.,  Sripp.  292. 

i   ,If  th,e  plaintiff  ^s  , entitled,, to. nom|iia,l; damages  the  complaint,  cannot 

,1  he  dismjs^ed^.iJS^ilsson  y.  IJe  Haven,  47  App.  Div.  537,  62  N.  Y.  Supp. 

606.,  ',      ,,       ,'  '"    ' ,',         '   \     .'  ,    ' 

An  allegation  of  the  conclusion  of  law  which  the  omitted  fact  was  essen- 
.  '     tial  to  make  out  was  held  not  enough  to,  si(3tain  the  compla,iirt  against 
such  motion,, in  Sheridan  v.  Jackson,  72  N.  Y.  170. 
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In  Georgia,  a  defendant  desiring  to  assail  the  petition  for  insufficiency 
must  do  so  at  the  first  term;  failing  in  which,  plaintiff  is:  entitled 
to  be  heard  on  the  merits,  and  an  oral  motion  at  trial  to  dismiss  will 
not  be  entertained.  Bishop  v.  Woodward,  103  Ga.  281,  29  S.  E.  968. 
But  see  Maddox  v.  Randolph  County,  65  Ga.  216. 

In  Colorado,  failing  to  demur  and  answering  aoce'pts  the  complaint  as 
stating  a  cause  of  actioyi;  and  the-court  cannot,  of  its  own  inotion 
during  the  trial,  dismiss  a  count  setting  up  a  separate  cause  of  action 
on  the  ground  of  insufficiency.  Kyes  v.  Best,  8  Colo.  App.  129,  45 
Pac.  227.  ' 

In  Iowa,  the  objection  can  be  taken  only  by  motion  in  arrest  of  judgment 
before  judgment  is  entered.  Draper  v.  Ellis,  12  Iowa,  316;  Pierson 
V.  Independent  School  t)ist.  106.  Iowa,  695,  77  N.  W..  494. 

In  some  states  insufficiency  of  the  complaint  or  petition  to  state  a  cause 
of  ,action  is  made  the  ground  of  an  objection  to  the  introduction  of 
any  evidence,  interposed  immediately  after  plaintiff's  opening;  and 
this  question  will  be  discussed  in  the  Brief  on  the  Pleadings,  in  its 
appropriate  place. 

Objections  waived. — A  motion  to  dismiss  is  not  proper,  however,;,  for 
other  objections  to  be  taken  by  answer  or  demurrer,  and  which  are 
expressly  waived  if  not  so  raised;  as,  for  instance,  misjoinder  of  caiiaes 
of  action.  Barnard  v..  Brown,,  43  N.  Y.  S.  R.  602,'  IT  N.  Y.  'Supp. 
532;  Davis  Lumber  Co.  v.  Home  Ins.  Co.  95  Wis.  .''.42,  70  N.  W.  59; 
Burns  v.  Ashworth,  72  N.  C.  496;  Densmore  v.  Shepard,  46  Minn. 
54,  48  N.  W.  528,  681. 

Or  that  the  action  was  not  .brought  by  the  party  in  interest.  Spooner 
V.  Delaware,  L.  &  W.  E.  Co.  115  N.  Y.  22,  21  N.  E.  696. 

Or  that  plaintiff  is  seeking  equitable  relief,  when  he  has  an  adequate  rem- 
edy at, law,  if  jurisdiction  of  .equity , and  law  is  not  concurrent.  Ket- 
chum  V.  Depew,  81  Hun,  278,  30  N.  Y.  Supp.  794. 

So,  also,  of  the  objection  that  the  cause  of  action  is  not  equitable  in  its 
nature,  but  is  merely  for  money  paid  and  received  in  violation  of  a 
statute,  although  plaintiff  is  seeking  equitable  relief.  Stiefel  v.  New 
York  Novelty  Co.  14  App.  Div.  371,  43  N.  Y.  Supp.  1012.         ■' 

And  of  misjoinder  of  parties  plaintiff.  Sohwartzel  v.  Karnes,  2  Kan. 
App.  782,  44  Pac.  41;  Densmore  v.  Shepard,  46  Minn.  54,  48  N.  W. 
528.  The  remedy  being,  according  to  Liverpool  &  L.  ,&  G.  Ins.  Co.  v. 
Ellington,  94  Ga.  785,  21  S.  E.  1006,  correction  of  the  petitipn  by 
striking  out  the  improper  party  by  special  demurrer,;  , 

So,  in  a  personal  action  in  a  justice's  court,  withdrawal  of  A  motion  to 
dismiss  for  want  of  jurisdiction  of  the  parties,  and  consent  to  try 
the  case  on  the  merits,  waives  the  objection  of  want  of  jurisdiction. 
Luco  V.  Superior  Ct.  71  Cal.  555,  12  Pac.  677. 

Nor  does  the  practice  apply  to  a  cause  of  action  defectively  stated  as  to 
form.    Johnson  v.  Crookshanks,  21  Or.  339,  28  Pac.  78.     Or  where  the 
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.  cause  is. tried  qn^n^  agreed  ata,tement  of  facts.  Hines  v.  Wilmington 
&  W.  E.  Co.  95  N.  C.  434.  And  defendant  cannot,  after  admitting 
in  ijiis  answer  the  execution  and  delivery  of  tlie  note  sued  on,  move 
'  to,  dismiss,  because  tlie  note  was  not  filed  witlx  the  petition,  though 
so  stated  tlierein.  Fenwick  v.  Bowling,  50  Mo.  App.  516. 
It, is  not  a  fatal  objection,  to  a  complaint,  upon  motion  to  (iismiss,  that  it 
contains  irrelevant  or  redundant  matter,  or  that  the  allegations  are 
indefinite  or  uncertain.  Such  defects  are  to  be  remedied  by  motion 
to  strike  out,  or  to  make  inore  definite  and  certain.  Simmons  v. 
Eldridge,  29  How.  Pr.  309,  10  Abb.  Pr.  296.     See  post,  §§  6,  7. 

2  Denis  v.  Velati,,  96  Cal.  2^3,  sl  Pa'c.  1;  Greenleaf  v.  Egan,  30  Minn.  316, 
;''l^  N;."W.  2'k;   Hibernja  feav.,&  L.  goc,  v.  Thornton,  117   Call  481, 

49  Pac.  573;  llawkins  v.  Overstreet^  7  Qkla.  277,  54  Pac.  472;  Mills 
V.  Hart,  24  Colo.,  505,  52  Pac.  680.  ;.    / 

A.  motion  for  judgment  op  the  pleadings  goes  to  the  substance  of  the 
pleading  attacked,  and,  not  to  the  form;  and,  as  a  general  proposition, 
such  a  motion,  based  on  the  facts  established  by  the  plead,ings,  cannot 
be  sustained,  except  where,  under  those  facts,  a  judgment  different 
,  from  that  pronounced  could  riot  be  rendered,  notwithstanding  any  evi- 
dence which  might  be  produced;  or  unless,  under  the  admitted  facts, 
the  moving  party  is  entitled  to  judgment,  without  regard  to  what 
the  findings  might  be  on  the  facts  upon  vphich  issue  is  joined;  hence 
the  rule  that  the  motion  cannot  prevail,  unless,  on  the  facts  estab- 
lished, the  court  can,  as  matter  of  law,  pronounce  judgment  on  the 
merits,- — that  is,  determine  the  rights  of  the  parties  to  the  subject- 
matter  of  the  controversy,  and  render  a  judgment  in  relation  thereto 
which  is  final  between  the  parties.  Mills,  v.  Hart,  24  Colo.  505,  52 
Pac.  680,     See  also  Rice  v.  Bush,  16  Colo.  48i,  27  Pac.  720. 

A  statute  providing  that  if  a  demurrer  answer  or  reply  is  frivolous  the 
party  prejudiced  thereby,  upon  previous  notice,  may  apply  to  the 
court  or  'tcTii  judge  for  judgment  thereon,  and  judgment  may  be  given 
accordingly,  does  not  authorize  judgment  on  account  of  the  frivolous- 
ness  of  the  last  pleading,  where  it  is  necessary  before  awarding  judg- 
ment to  examine  a,ll  the  pleadings ;,  judgment  is  to  be  ordered  for 
frivolousness  of  the  pleading  only  where  the  insufficiency  of  it  is  so 
clear  that  it  appears  upon  the  statement  without  any  further  argu- 
ment. '  Henriques  v.  Trowbridge,  27  App.  Div.  18,  50  N.  Y.  Supp.  108. 

But  a  mere  formal  defect,  such  as  want  of  verification,  cannot  be  reached 
by  such  a  motion.     Speer  v.  Craig,  16  Colo.  478,  27  Pac.  891. 

The  question  of  sufficiency  of,  pleadings,  generally,  to  withstand  such  a 
motion,  belongs  properly  to  th,e  Brief  on  the  Pleadings,;  and  will  be 
,,,  ;,th.ere  fully  discussed  under  the  appropriate  i heads. 

3  Sheridan  v.  Jackson,  72  N.  Y.  170,  affirming  10  Hun,  89 ;  Floyd  v.  John- 

son, 17  Mont.  471,  43  Pac.  631;   People  v.  Johnson,  95  Cal.  471,  31 
Pac.  611;  Merchants'  Nat.  Bank  v.  Eckels,  191  Pa.  372;  43  Atl.  245; 
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Haun  V.  Trainer,  190  Pa.  1,  42  Atl.  367;  Ketchum  v.  Van  Dusen,  li 

'     App.  Div.  332,' 42  N.  Y.  Supp.  1112.  '     '' 

Arid'  Jt  •wiil.be  so  treated  on  appeal,  if  plaintiff  excepts  to  a  dismissal 

"  instead  'pf  .amending,     Sheriilan  v.  Jackson,  72  N.  Y,.,  170,  affirming 

10  Hun,  89.     The  question  being,  Do  the  facts  alleged  constitute  a 

cause  of  action?     Hibernia  Sav^  &' L.  Soc' t.  Thorntoii,  117  Cal.  481, 

49  Pac.  '573. 

And,,the  complai;nt,,_,  altliough  not  stating  an  essential  fact  by  explicit, 
positive  averment,  as  required  by  the  rules  of  pleading,  willbp  up- 
held when  first  assailed  by  njotion  for  judgment  on  the  pleading^ 
I  if,  such,  fact  appears  by  plain  and  necessary  implication.  Hargro 
V.  Hodlgdon,  89  Cal.  623,  26  Pac.  ,1106.  And  the  motion,  whether  de- 
manding dismissal  or  judgment  Jtor  defendant,  on  the  pleadings,  denied, 
if  the  complaint  states  facts  entitling  plaintifif  to  any  relief,  legal 
or  equitablfe;  Sanders  V.  Sotltter,  126  N.  Y.  193,  2t'  N.  E.  263;  Staf- 
ford V.  Merrill, '62  Hun,  144,  16'N.  Y.  Sujip'.  467;'  Hawkins  v.  Over- 
street,  7  Okla.  277,  ^4  Pac.  472.   i    -  : 

All  well-pleaded  facts,  in  the  pleading  of  the  adverse  party  are  admitted 
pn  a  motion  for  judgment  on  the  pleadings.  Watkinds  v..  Southern  P. 
E.'  Co.  i4^'Sawy.  30,  4  L.R.A.  239,  ^3s/ii'ed.  711;  kills  v.  dart,  24;' Colo. 
505,  65  Am.  St.  Rep.  241,  52  ^a^,  6S0;,Tawney  V-'  ^imonson,  W.  &  H. 
,'  ,''bo.  ,109  Minn.  341,  27  t.E.A.(N'.S^y  1035,  124  N.  W. '22,^;  State' ex  reL 
Atty.  Gen.  v.'  Simmons  Hardware  Co.  lO'g'  Moi  118,  15  L.E.A.  676,  18 
S.  W.  1125;'  Helena  Nat.  iBank  v.  Rocky  Mountain  Teleg.  Co.  20  Mont 
S'rg,  63  Am.' St.  Rep.j628,'5i;,Rac,.  829;  Yancey  v.  Boyce/28  N.  D. 
i§7,'l48ji[. 'w.j3^','Ann,  pas.  19'l6ii;|  258;  Yoder,  v.  Eandol,  16  .Okla. 
308,  3',L.E.A.(N:'S.;-576,,  ^3  Pac.^  537; 'Mendenhali  v.  I>avis,'52  Wash. 
169,  2l'L.E.A.(iSr.S.)'  914^  ioo  Pac.  336,  It' Ann.' Cais.  179. 

Whether  the  motion  to  dismiss  can  be  denied  because  the 
answer  contains  the  matter  which  the  defendant  objects  has  not 
been  alleged,  is  disputed.^ 

'But  a  motion  for  j'tidgment  for  defendant  is  'preclud^'d  if 
plaintiff's  pleadings  raise  a  inaterial  issue  to  be  tj.'ied,,^  or  if  the 
defect  in  the. complaint  is  so  apparent  as  not  to  mislead  defend- 
ant/ and  is  supplied  by  thp  apswer.* 

ICompare  Miller  v.  White,  4  Hun,  62,  6  Thomp.  &  C.  255;  Toop  v.  New 

'  ^  '  'York,'  36  N.  Y.'  S-  E.'  724,  13  N.  Y:  Supp.  280,  and  Leon  v.  BferUheimfer, 

10  Week.'  Dig.  288,  on  the  one  hand;  arid  Smith  v.  Vaii  Ostraiid,  64 

N.  Y.  278,  280,  and  Eussell  v'.  New  York,  1  Daly, '  263,  on  the  other. 

.  ■■   iSee  also 'Hughes  V.  Carson,  90'  Mo.  399,  2  S.  VV.  441,  holding  that 

amy  .omission  to  state ,  a  ■  material  fact  in  the  tpetitioniis  obyiated  if 

:'  the' answer  put  it ! in  issue;   :  n  .,i  ■,  .i-  .,    ! 
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8Ai  single  material  ^  issue  precludes  a  judgment  on  the  pleadings.  'See 
Iba  V.  .Centfal,  AqsQ.  5  Wyo.  355,  4Q  ,P9,c.  527,  .42  Paf.^  ,2,0, .,  ,Sef!  alsq 
Mills  V.  I  Hart,,  24  Colo,..  505,  52  Pac!  680; ,  Raymond  v.  Morrison,' 9 
Wash.'  156,'  37  Pac.'sis';  Miles ' v.  'licJaail,  t'  Mont.'lSS',  il 'Pac.'nO; 
Flpytf  V.  Johrisi)!!,  17  Mont. '469,  43  Pac.  631,  and  cases ' cHfed ;  Pfister 
V.  Wade,  69  Cal.  133,  10  Pac.  369';  Norris'vL  Lilly,  147  Cal.  754,  109 
Am.  St.  Eep.  ;188,  82  Pac.  425;  Penny  v.  Xudmiek,  1^2, N".  C.  375, 
•P7::S,  E-  919;,i,Eloftfers;v,.,  Stiller,,  123,, App.,;C)iv,  ^9^,  107,  N..  J.  Supp. 
960,;  ,  ,,,  ,,,,,,,,,,,•,'  '      .  '  ,        '      .,,    ,    '■' 

A  judgment  on  the  opening  cannot  be  granted  unless  the  facts , staged  pre- 
clude any  recovery.  Coffeyville  Min.  &  Gas 'Co.'v.  Carter,  65  iS!an. 
5.65r,-'i;0  ^ac,  ^,35;  ,Br^sfiea.r  y, , Rabenstein  71.  Kan.  ,455,  ^0  Pac,  950; 
^,  Stewart  v.,  Roger^  71  Kan.  .53,,  ,8Q.  Pac.  ^g.  The 'complaint  siipiild  not 
■be  disnpii^sed  on  cou^i^eiy  opening  in  Vfhich,  he  stat.ed  that  he  had  no 
eyewitness  to  the  acci,dent, ,  an4  syould  haye  tQ.prqve.hia  alleg^ions 
by.  circumstantial  eyidence,  a,nd  rely  on  hostile  wilnesses  whose  testi- 
mony he  could  not  forecast.  However  improToablfe  the  chances  of  suc- 
cess might  appear,  the  plaintiff  was  entitled  to'  present  her  evidence. 
Darton  v.   Interborough  Rapid  Transit   Cd^   125  'App. 'Div.   836,   110 

isr.  Y.  Sup:  171.  '■   .      '..        "j'    ■    ''  '  ' 

S.gi^ijient  V.  Hughes,  13  Ky.  L.  Eep.  352,' 17  S.  'W.  'gSS. 
4  Chicago,  B.  &  Q.  R.  Co.  v.  German  Ins.  Co.,  2  ICa,nf  App.  395,  ,42  Pac. 
;,„   594. 


b.  S&veral  defendants. — If  the  action  is  against  more-'than 
one  defendant  the  objection'  may  be  m'ade  bli'  behalf  of 'any  one 
or 'ni  ore 'of' them  as  to  ,Vhoin'  sufficient  facts  Eti'e 'hot 'stated,' 'and 
the  .complaint  dismissed  as  to  hinq.  or  them. ^ 

1  Montgomery  County  Bank  v.  Albany  City  Bank,  7  N.  Y.  459. 

c.  Specifying  the  grou7id.->-^The  motion  i  ta  dismiss  stould 
specify  the  defect  with  sufficient  clearness  to  enable  plaintiff,, ta 
amend.^  ' 

ISee  Higgins  v.  Newton  &;  P.  R.  Co.  66  N^  Y.  60*,,  afirming,  3;  Hun,,  611; 
Bobbins  v.  'Woolcott,  :66  .Barb.  63;  Ee,ctor'  v.  Clark,  78  N.  Y.  21, 
reversing  12  Hun,  189;  Boldt  v.,  Epstein,  29  MiBC/583,  61  N.  Y.  Supp. 
248;   E.  T.   Burrowes  Co.  v.  Rapid   Safety  Filter  Co.   49  Misc.   539, 

,. ,  9,7  }T.  Y,  Supp,  104:8.  ,In  Elam  v.  BaT^es,  1^0,  N.  C.  73,  14  S.,E.  621, 
a  motion. tcf  dismiss  for  insufficiency  was  held  a  demurrer,  arid  should 
be  disregarded,  as  provided'  by  a  statute  forbidding  consideration' of 
demurrer,  unless  it  specify  the  particulars  in  which  the' complaint 
is  deficient. 
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d.  Exception  to  ruling. — The  granting  of  the  motion,  when 
the  complaint  is  bad  and  the  motion  is  seasonably  made  and 
amendment  is  not  made,  is  not  matter  of  discretion,  but  of  legal 
right.^  But  if  the  defect  is  one  proper  for  fimendment,  gijibse- 
quent  proof  of  the  omitted  facts  cures  error  in  denying  the,  mo- 
tion to  dismiss.^  And  an  exception  to  its  denial  will  be  un- 
availing if  the  complaint  is  subsequently  held  bad  oil  demui'rer.' 
And  an  exception  te  denial  of  motion  to  dismiss  is  waived  if 
defendant  afterward  introduces  evidence.* 

ITopker  v.  Arnorfx,  76  N.  Y.  397;  Fuller  v.  Brown,  76  Hun,  557',  28  N. 
,Y.  Supp.  189;  Hand  v.  Shaw,  20  Misc.  698,  46  N.  Y.  Supp.  528.  And 
Bee  Clift  V.  Rodger,  25  Hun,  39,  43.  Compare,  however,  Clark  v. 
Cfego,  51  N.  Y.  646,  affirming  47  Barb.  599.     '    ' 

An  order  of  denial  of  the  motion  is  not  appealable.  Cooper  v.  Wyman, 
1212  N.  C.  784,  29  S.  E.  9'47;  Burrell ,  v.  Hughes^  116  N.  C.  430,  sub 
nom.  State  ex  rel.  Burrell  v.  Hughes,  21  S.  E.  971.  And  a.  review 
can  be  had  only  on  appeal  from  tlie  judgment  on  exception  taken. 
Ronalds  v.  Cammann,  40  N.  Y.  S.  R.  690,  16  N.  Y.^Supp.  72.  Or 
from  a  judgment  denying  a  new  trial  or  dismissing  the  action.  Thorp 
V.  Lorenz,  34  Minn.  350,  25  N.  W.  712. 

In  Ohio,  dismissal  for  insufficiency,  in  the  absence  of  request  to  amend, 
is  not  a  dismissal  without  final  hearing  from  which  an  appealwill 
lie.    RadcliflF  v.  Radcliff,  15  Ohio  C.  C  284,  8  Ohio  C.  D.  278. 

In  the  absence  of  a  bill  of  exceptions  showing  the  ground  of  dismissal, 
it  will  be  presumed  that  the  dismissal  was  proper  on  the  facts. 
Chicago  V.  Porter,  124  111.  589,  16  N.  E.  854.  '  •'■"■"'  "" 

And  in  Missouri  the  motion  and  ruling  thereon  cannot  be  considered  unless 

set  out  in  the  bill  of  exceptions.     Reitz  v.  Fatten,  73  Mo.  App.  616. 
But  in  Rhode  Island  the  granting  or  refusal  of  a  motion  to  dismiss  being 

a  matter  of  discretion  with  the  court,  no  exception  lies.     Duggan  v. 

MioCarthy,  -^  R.  I.  — ,  13  Atl.  400. 
SLounsbury  v.  Purdy,  18  N.  Y.  515;   Morton  v.  Pinokney,'  8  Bosw.  135  j 

Horowitz  V.  Pakas,  22  Misc.  520,  49  i«.  Y.  Supp.  1008. 
3  Conaway  v.  Conaway,  10  Ind.  App.  229,  37  N.  W.  189. 
*  Leber  v.  Stores,  31  Misc.  474,  64  N.  Y.  Supp.  464;   American  Bonding 

Go.  V.  Strasburger,  99  C.  C.  A.  622,  176  Fed.  348;   Baker  v.  Racine- 

Sattley  Co.  86  Neb.  227,  125  N.  W.  687. 

e.  Amending  to  defeat  the  motion. — The  court  has  power  to 
allow  the  defect  to  be  supplied  by  amendment  to  defeat  the  mo- 
tion^ if  the  amendment  does  not  substantially  change.  iih&  cause 
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of' action,*  nor  make  the  case  one  requiring  a  different  mode  of 
trial.'  But  defendant  should  be  allowed  to  defend  also  to  meet 
the  new  allegations,*  and  to  have  an  adjournment  if  surprised." 

I'Wdolsey  V.  Eondbut,  2  Keyesj   603;    Simmons  y.  Lyons,  55  N.  Y.  671, 

'  affirming  3  Jones  &  S.  554;   Bauman  v.  Bean,  57  Mich.  1,  23  N.  W. 

451,  with  disapproval  of  the  practice  of  dismissing  on  the  pleadings, 

when  no  demurrer  was  taken   ( Cooley,  J. ) .     And  see  Steuben  County 

V.  Wood,  24  App.  Div.  442.     But  a  plaintiff  who  has  not  asked  leave 

to  so  amend  cannot  be  allowed  to  amend  on  appeal  by  defendant  after 

denial  of  the  motion.    Alleman  v.  Bowen,  61  Hun,  30,  15  N.  Y.  Supp. 

,,   318-     •       ,      ,  > 

2  Same  cases. 

SBockesv.  Lansing,  74  N.  Y.  437,  affirming  13  Hun,  38;   Stevens  v.  New 

'  York,  84  N.  Y.  296. 
*,See  linion  Bank  v.  Mott,  11  Xbb.  Pr.  42;  Crane  v.  Lipscomb,  24  S.  C.  430. 
»See  antei  etapter  II.  §  13. 

/.  Motion,  when  to  he  made. — The  appropriate  time  for  a 
inotion  to  dismiss  the  complaint  for  insufficiency  is  before  the 
case  is  opened  or  before  evidence  is  adduced ;  but  the  court  may 
entertain  such  a  motion  at- any  stage  of  the  case'  before  evidence 
supplying  the  defect  is  heard. ^  If  the  motion  to  dismiss  is  not 
made  ilhtil  after  the  evidence  is  in,  it  should  not  be  granted 
merely  for  insufficiency  of  the  complaint,  if  the  cause  of  action 
is  proved  and  defendant  has  not  been  surprised  or  prejudiced.' 

IScofield  V.  Whitelegge,  49  N.  Y.  259,  12  Abb.  Pr.  N.  S.  320,  affirming  10 
Abb.  Pr.  N.  S.  104;  Steuben  County  v.  Wood,  24  App.  Div.  442,  48  N. 
Y.  Supp.  471;  Ryan  v.  Fulghum,  96  Ga.  234,  22  S.  E.  940  (holding 
such  motion  proper   any  time  before  verdict). 

And  Kime  v.  Jesse,  52  Neb.  606,  72  N.  W.  1050,  held  that  a  motion  for 
judgment  on  tlie  pleadings  for  insufficiency  of  the  petition  may  be 
interposed  before  trial  or  verdici,  or  at  any  time  during  the  course 
of  the  pleadings. 

'Perkins  v.  Giles,  53  Barb.  342. 

The  reason  is,  the  court  is  not  bound  to  try  an  action  where  no  cause  is 
alleged.  The  motion  was  made  (and  sustained  on  appeal)  in  Sheridan 
V.  Ja.ckson,  72  N.  Y.  170,  after  admissions  of  fact  had  been  made  by 
plaintiff.  10  Hun,  89,  90.  And  in  Smith  v.  Van  OstTand,  64  N.  Y. 
278,  after  some  evidence  had  been  given  under  the  complaint  but  none 
under  the  answer. 

And,  a  motion  to  dismiss,  made  at  the  close  of/  plaintiff's  case,  and  after 
,1    e,y,i,dence  proying  it  had  been  admitted  without  objection,  is  not  proper, 
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if  no  su'cli  motion  tvas  made  at  opening.'  Krugep  v.  Galewski,  13  Mw6 
'  56,  34  N.  Y.'  Supp.  451,;  Cielfield  v.  Browning,  9  Misc.  98,,  29  N;.Y., 
Supp,i7J.O;  McLain  V.  British,*  Foreign  JMg^rine  Ins.^Co.,.16  Misc.,  336;, 
38  N.  Y.  Supp.  77.     And  even  where  it  is  made  at  the  opening,  and 
'     renewed  at  tlie  close,  of  plaintiff's  case,  its  denial-will  not,  require  i 
reversal .  when  testimonyi  is  thereafter  offered  by  defendant.     Derrick 
■     v..Emmen8,'38  N".  Y.  S.  R.  481,  14. N.  Y.  Supp.,  360.,  ,  ,   ,, 
s  Miller  V:  White,  8  Abb.  Pr.  ISf.  S.  46;' less  fully,  57  Barb.  504,  reversed  on 
another  ground  in^SO  N.  Y; -137;   Reetbr  v..  Clarki- 78:  N;,  Y.  21,  re- 
versing 12  Hun,  189 ;  Meyers  v;  Cohn,  4  Misc.  185,  23  N.  Y.,  Suppi,  996. 

2.  Defendant's  motion  to  dismiss  or  for  judgment  on  the  plead- 
ings, because  of  admitted  defense. 

The  court  inay  entertain  a  motion  at  the  trial  for  dismissal  of 
the  complaint,,^  or, a  motion  fo,i-  such  judgment  for,  defendant  as. 
he  is  entitled  to  on  the  pleadings/  on  the  ground  that  a,  def ensS^ 
is  admitted  on  the  pleadings. 

ICauehois  v.  Proctor,  lApp.  Biv.  16,  36  %.  Y.  Siipp.  957.  Even  if  the  ad- 
mission claimed  is  inferred  from  the  ambiguity  or  informality  of  an 
allegation  or  denial.  Olark  v.  Dillon,  15  Abb. 'N.'  C.  265;;iMiilvdlle' 
Mfg.'  Co.  V.  Salter,  15  Abb.  N.  C.  305.;;  Contra;  Green  v.  Raymond,  14 
,vN:.  Y.  Week.  Dig,,  322.  ,,   ,-,,,  '"  ,   i :,  ..     v    :  .    '    '      '•        -    ■,      v- 

But,an  {tdmissiow  .of:  the, defense  set  up,  cpupled , ^it}i  an  allegation  th3,t,  it, 

,18  a  conditional  defense,  and  that  defendant  has  not  complied  with 

' ' '  '        ■      -  -' .  ' .       '  ,  ,'  '  ;       '  '  '  !        :;'"■',..,-,.  I  ■ , . 

I   the  condition,  is  not  an  admission  vrithin  the  rule.     Mollyneaux  v. 

Wittenberg,' 39  Neb.  547,  ^8  N.  W.  205:'    '  !'  ;   . 

*  Thus,  .where  plaintiff  iails,  to,  reply.    ,Sohu];,meier  v.  English,  46  Minn.,  306,, 

48  N..W,  1112;,W.atkinds  v.  Southern  P.  R.  Co.  4  L.R.A.  239,  38, Fed. 

711;   Orr,  S.  &  Co.  v.  Gilbertj,  6§  Jll.  App.  4^9;  Dean,  v.,  Messer,  17 

Ky.  L.  Rep.  14,  30  S.  W.  1^8.,  But  under  the  Oklahoma ,  Code  of  1890 

,■  £|,  motipn,  by  (lefepdan,t  |for  judgment  on,  the  pleadings  before  plaintiil 

,  „  j   had  been^  ruled,  as  required  by  the  Code,  to  reply  to  allegations  of  new 

,,. ,  matter  in  the  answer,  .was  properly  refused.     Keokuk  Falls  Improv. 

Co.  V.  kingsland  &  D.  Mfg.  Co.  5  Okla.  32,  47  Pac' 484.     If  a"  reply  is 

unnecessary,  because  the  answer  amounts  only  to  the  general  issue, 

and  sets  up  new  facts  constituting  a  defense,  a  mbtion  for  judgment 

on  the' pWadings  is  not"proJ>er.  ^  Brbwn  v.  Spear,  5  How;  Pr.  146.    And 

see  Iba  v.  Celitral  Asso;  5  Wyo.  355,  40  Pae.  527;  42  Pac.  20. 

Or  fails  to  reply  within  tlie  proper  lime.    Heebner  V.  Shepard',  5  N.  D.  56, 

[    63  N.  W.  .892.  .  '  '"       ,■■      '  .,'.'.,; 

Or  fails  to  specifically  deny  new  niatter  set  up  by  way  of  defense.  See 
Wyatt  V.  Hen4erson,  31  Or.  48,  48  Pac.  790.  And  if  tiie  admissions  of 
the  reply  so  contradict  the  allegations  of  the  complaiint  as'  to  defeat 
the  right  oif  action,  the  remedy   is 'b^  nlotion   for 'judgment  on  the 
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pleadings.  Ibid.  And  defendant's  riglit  to  judgment  on  the  pleadings 
on  this  ground  is  rioii  affected  by  the  fact  tliat  lie  did  not  move  until 
after  verdict.     Beiiicia  Agri.  Works  v.   Creighton,  21  Or.  40.5,  28  Pac. 

775,'  So  Vac.  676.  ■  ,      ,  • 

.  '■<    .        ,i     ^  '  i,     .111, '.      ■.    /  ■  ;  ii.;r    , ,    M  ,'  '  I      ...      •!     ,'  \,      ,1 .;;     ■    ;   •  ■\ 
0^  tp.,ii!i6  the  requisil;e  verified,  dj^nial  p|  allegations^  of  nevp  matter  set  ■"? 
^     by  way  .^f  defease.  ^  Limerick  v,  Barrett,  3,  Kan.  App,  57.j,  43  Pae.  853. 
Bjit  mere  failure  of  the  reply  tc>  designate  the  couiit  of  the  answer;  it  is 
intended  to.  deny  wjll  not  ^aojthorize  judgment,  ior,  def.endapt  on;  the 
.,     pleadings.     Highlands  v.  Eaine,  23  Colo.  295,  47  Pac.;. 283. 
Where  the  reply  admits  certain  facts  set  out '  in  defendant's  answer,  the 
,,    question,  on  flssf^pdajit's  motion i for  judgment  tieca^-se,  of  those  admin-, 
,  ..sions,,is  the  sufficiency  of  the  admitted  facts  ^o  wsvrrant  the,  judgipent 
demanded  by  defendant,  and  ,the  materiality:  or  imm,ateria]ity  of  |those 
„^.upon  whieh,;i^sue, is  joined.    Mills  y. , Hart,  24  Colo.  505,  52- Pac,  680, 
And  if  the  , admitted;  facts   are  insufficient  to  support  the  judgment 
demanded  by  defendant,  the  motion  is  properly  refused.     Knaus  v. 
Givens,  110  Mo.  Ss,  sub  nom.  Knaus  v.  Dudgeon,  19  S.  W.  535'. 
In  Washington,  it  is  only  in  cases  wlj^re  iip  reply  wh^tev^r  has  been  filed 
to  the  affirmative  answer  that  judgment  is ,  aiitbiorized,  and  not  where 
a  reply  has  been  actually  filed,  though  found  to  be  insufficient  in  law, , 
Davis  V.  Ford,  15  Wash.  i'07,,  4,5  Pac.  7^9,  46  Pac.' 393.  '  See  also'Ray- 
''''ihond  V.  Morrison,'  9  Wash.  156, '37  Pac.  'Si's: 

3, 'Plaintiflf's  motion  for  judgment  for  insufficiency  6f  answer,  ei: 
because  of  admitted  cause  of  action. 

.'a.  Iri  general. — If  defendant  iias  ,not'  in  his,  answer  denied 
either, of  th^  allegations  in.  tlie  complaint, , and,  has  not  alleged 
new  matter  .sufSeient  to  constitute  a  defense,  the  plaintiff,,  if  a 
cause  of  action  is 'sufficiently  alleged  in  his  complaint,  is  prima 
fabie  entitled  to  recbVfer  without  giving  evidence  of  the  truth  of 
his  allegations.''  So,  too,  where  the  answer  is  held  frivolous^ 
or'fevasivte.*"";'  ''^^  '"''■"  ''''  .;  •'''^"•'  -"""   '  ''''•'  '-'••'••--■ 

And  ah  aii&wer  admitting  plaintiff's  cause  of  action  as  good, 
in  part,  will  authorize  a  judgment  for  plaintiff  to  the  extent  of 
the  admitted  liability.*  ,      ,  ,         , 

i^fit  partial  insufficiency  of  aUj  affida-vit,  qf  defense  is  not  an 
admission  of,  any  liability  within  the  rule  in  Pennsylvania,  if 
it' is  sufficient  as'  to  any  part  of  plaintiff's  claim.^' 

l^aCjO^,y,  Crop'sey,  7  If.  X-igS;  Eaton  y.  'Vyellsj ,  82  ]S[.;  Y.  576,  affirmijig  ,22 

j,_Hun,  123;  United  St^t^^  v.,  Dashiel,  4  Wall„",182,  ,185,  18;;^.,  ed.,,319, 

321.     And  to  the  same  effect  are :,.  Lovelandj  v.  Garner,  74  CaI.i  298, 

;..15  Pac.  8^4;,  Benham  v.  Connor,  ll3|  Cal.  168,  4^5, Pac.  258;i,8phpon;oyer .. 

V.  Birnbaum,   148  ,qal.   548,  83  Pac.  999;    Seaton   Mountftin'i^iectric 
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Light,  Heat  &  P.  Co.  v.  Idaho  Springs  Invest  Co.  49  Colo.  122,  33 
.L.R.A.(N'.S.)  1078,  111  Pac.  834;  Lawrence  v.  Middle  States  Loan,' 
Bldg.  &  Constr.  Co.  7  App.  D.  C.  161 ;  Purity  Ice  Works  v.  Roundtree, 
104  Ga.  676,  30  S.  E.  885;  Horn  v.  Butler,,  39  Minn.  515,  40  N.  W. 
833;  Norton  v.  Beckman,  S3  Minii.  456,  55  N.  W.  603;  Sweeney  v. 
'  Schlessinger,  18  Mont.  326,  45  Pac.  213;  McDonald  v.  PinCus,  13  Mont. 
83,  32  Pac.  283;  Irish 'v.  Pheby,  28  Neb.  231,  44  N.  W.  438;  Bristol 
Iron  &  S.  Co.  v.  Selliez,  175  Pa.  18,  34  Atl.  309;  First  Nat.  Bank  v. 
Crosby,  179  Pa:  63,  36  Atl.  155;  Mantua  Hall  &  Market  Co.  v.  Brooks, 
163   Pa.  40,   29   Atl.   744.  -      ■  ' 

But  that  an  affidavit  of  defense  might  be  more  clear,  definite,  and  particu- 
lar does  not  necessarily  prove  its  sufficiency  to  preveilt  judgment. 
Steiner  v.  Bartlett,  2  Pa.  Super.  Ct.  4.  '  ' 

A  material  issue  is  raised  by  an  answer  denying  plaintiff's  performance 
of  the  contract.     Hudson  Cos.  v.  Briemer,  113  N.  Y.  Supp.  997. 

Whatever  the  system  of  pleading  may  be,  it  can  hardly  justify  or  require 
the  court  to  give  an  instruction  contrary  to  law.  Nelson,  J.  United 
States  v.Dashiel,  4  Wall.  182,  185,  18  L.  ed.  319,  321.  And  see  Grd-' 
cer's  Bank  v.  Murphy,  9  Daly,  5l0,  and  cases  cited. 

The  question  of  the  sufficiency  of  the  facts  set  up  in  an  answer  to  consti- 
tute a  good  defense,  whether  tested  by  demurrer  or  motion,  is  fully 
discussed  in  the  Brief  on  the  Pleadings,  under  appropriate  titles. 

2  Vass  V.  Brewer,  122  N.  C.  226,  29  S.  E.  352 ;  First  Nat.  Bank  v.  Pearson, 
119  N.  C.  494,  26  S.  E.  46. 

An  answer  is  frivolous  within  this  rule  where  it  is  obvious  from  mere  in- 
spection that  it  contains  a  defense  to  no  part  of  the  cause  of  action  al- 
leged, and  neither '  raises  ■  nor  tenders  an  issue  of  fact.  Fargo  v.  Vin- 
cent, 6  S.  D.  209,  60  N.  W.  858.'  But  not  where  it  denies' knowledge! 
or  information  sufficient  to  form  a,  belief  as  to  material  allegations 
of  the  complaint.  Bryne  v.  Hegeman,  24  App.  Div.  152,  ,48  N.  Y. 
Supp.  788. 

And  where  it  shadows  forth  a  good  defense,  but  states  it  imperfectly,  the 
defects  should  be  met  by  a  motion  calling  for  an  amendment,  and  not 
by  a  motion  for  judgment  on  the  answer  as  frivolous.  Yerkes  v.  Crum, 
2  N.  D.  72,  49  N.  W.  422.  - 

And  judgment  will  not  be  rendered  on  an  answer  as  frivolous,  if  an  argu- 
ment is  necessary  to  establish  the  insufficiency.  German  Exch.  Bank 
V.  Kroder,  13  Misc.  192,  34  N.  Y.  Supp.  133.  Nor  because  part  of  an 
answer  is  frivoloiia,  if  another  part  is  held  good  and  raises  triable 
issues.     Siriani  v.  Deutsch,  12  Misc.  213,  34  N.  Y.  Supp.  26. 

And  the  rule  is  equally  applicable  to  a  motion  for  judgment  for  frivolous- 
ness  of  defendant's  demurrer  to  plaintiff's  reply.  Charlton  v.  Webster,  • 
44  N.  Y.  S.  E.  117,'17'N.  Y.  Supp.'539.  '■■ 

8  South' Bethlehem  School  Dist.  v.  McGovem,  6  Northampton  Co.  Rep.  237; 
Chapman  v.  Natalie  Anthracite  COal  Co.  11  App.  t>.  C  388.     liut'not 


IV. MOTIONS    ON    THE    PLEADINGS.  125 

i  where  the  objection  can  be  removed  by  changing  the  word  "when"'  to 
,,,,    "where."    Eaker  v.  Bucher,  100  Gal.    214,  217,  34  Pac.  654,  849. 
4 O'Connor  v.  Hendeison  Bridge  Co.  95  Ky.  633,  27  S.  W.  251,  983;  Mc- 
Connell  v.  First  Nat.   Bank,   38  Neb.  252,   56  N.  W.   1013;   Frey  v. 
Fitzpatrick-Cromwell  Co.  108  La.  125,  32  So.  437. 
And  this  under  Pa.  act  May  31,  1893,  without  prejudice  to  plaintiff's  right 
,  to  proceed  for  the  balance.    Jordan  v.  Kleinsmith,  5  Pa.  Dist.  R.  674; 
,  iDeMorat  v.  Entrekin,  33  W.  N.  C.  160;  Roberts  v.  Sharp,  161  Pa.  185, 
,  -    28  Atl.  1023.  . 

The  operation  of  this  act  is  not  confined  to  the  admission  of  distinct  items, 
but  applies  where  an  amount  is  admitted  to  be  due  on  items,  all  of 
,;  \i[hich  are  more  or  less  in  dispute.     Calkins  v.  Keely,  3  Pa.  Dist.  R. 
,   339.     But  not  where  defendant,  though  admitting  certain  items,  al- 
leges payment  of  a  larger  amouijt  on  account  of  his  indebtedness  to 
plaintiiT,  without  stating  on  what  items  and  what  adcount,  and  the 
court  is  unable  to  determine  whether  such  payment  was  applied  to 
the  admitted  or  disputed  items.     Philadelphia  v.  Second  &  T.  Streets 
Pass.'  E.  Co.  2  Pa.  Dist.  R.  705. 
But,  the  rendition  of  a  judgment  on  the  pleadings  without  proof,  for  a 
larger  sum  than  is  admitted  to  be  due  by  the  answer,  is  erroneous. 
'■'  Van  Etten  v.  Kosters,  48  Neb.  152,  66  N.  W.  1106. 
B  Jordan  v.  Kleinsmith,  5  Pa.  Dist.  R.  674 ;  Eeilly  v.  Daly,  159  Pa.  605,  28 
■   Atl.  493?  New  Castle  v.  New  Castle  Electric  Co.  2  Pa.  Super.  Ct.  228; 
Myers  v.  Cochran,  3  Pa.  Dist.  R.  135;  Muir  v.  Shinn,  2  Pa.  Super.  Ct. 
24;    Ganor  v.  Hinrichs,  2   Pa.   Super.   Ct.   522.     But   see   Cdburn  v, 
Reynolds,  3  Pa.  Dist.  R.  475. 

I'       T    ■  '  . 

But  where  the  answer  denies  all  the  material  allegations  of 
the  petition  or  complaint  plaintiff  is  not  properly  entitled  to 
judgment  without  proof  of  his  cause  of  action.' 

1  Jones  V.  Rowley,  73  Fed.  286 ;  Wagner  v.  Boycc,  6  Ariz.  71,  52  Pac.  1122 ; 
Hibernia  Sav.  &  L.  Sbc.  v.  Thornton,  117  Cal.  481,  49  Pac.  573 ;  People 
ex  rel.  Atty.  Gen.  v.  Brown,  23  Colo.  425,  48  Pac.  661 ;  Tyrer  v.  Chew, 
7  App.  D.  C.  175;  Johnson  v.  Manning,  2  Idaho,  1073,  29  Pac.  101; 
Doyal  V.  Landes,  119  Ind.  479,  20  N.  E.  719,  21  N.  E.  1108;  Hutchison 
■  V.  Meyers,  52  Kan.  290,  "34  Pac.  742;  Wichita  Nat.  Bank  v.  Maltby,'53 
Kan. '567,  ,36  Pae,  1000,;  Parks  v.  Smith,, 155  Mass.  -26,  28,  N.  E.  1044; 
Malone  v.  Minnesota  Stone  Co.  36  Minn.  325,  31  N.  E.  170;  Wheeler 
V.  Winnebago  Paper  Mills,  62  Minn.  429,  64  N.  W.  920;  Saville  v. 
Huffstetter,  63  Mo.  App.  273.  See  Floyd  v.  Johnson,  17  Mont.  469, 
43  Pac.  631 ;  Van  Etten  v.  Kpsters,  48  Neb.  152,  66  N.  W.  1106 ; 
Waldron  v.  Union  Trust  Co.  28  App.Div.  156,  50  N.  Y.  Supp.  891; 
Morgan  v.  Roper,  119  N.  C.  367,  25  S.  E.  952 ;  Willis  v.  Holmes,  28  Or. 
265,  42  Pac.  989 ;  Hummel  v.  Lilly,  188  Pa.  463,  41  Atl.  613 ;  Newton 
.  Rubber  Co.  v.  Kahn,  186  Pa.  306,  40  Atl,  483;  Town^end  v.  Price,  19 
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Wash.  415,  53  Pac.  668jiPort  Townsend  S.  R.  Co.  v.  Weir,  115  Wash. 

507,  46  Pac.  1044;  State  ex  r6l.  Perkins  v.  Sheridan  County,  7  Wyo. 
;    161,  51  Pac.  204. 
And  failure  Of  the  answer  to  deny  an  immaterial  fact  does  not  take  tha 

case  out  of  this  rule.    McKenzie  v.  iPoorman  Silrer  Mines,  31  C.  C.  A. 

409,  60  U.  S.  App.  1,  88  Fed.  111. 
A  motion  for-  judgment  because '  the  answer  was  not  verified  was  held  to  be 

not  strictly  proper  practice  in  Speer  v.  Craig,  16  Colo;  478,  27  Pac. 

891,  the  better  practice  being  to  move  to  strike  out  the  unverified 

answer,  and  for  judgment:  as  fpr,  default.  ,        i,     ;  ,    '        ,  .  _  ;T 

'h.  Tesi'of  siifficiency. — On  a  motion  for'  judgment  for  in- 
sufHciency  of  the  affidavit  of  def eii'se^  the  .matters  presented  by 
th,^  cjla-i™-  ^^d-  affidavit  are  all  that  can,  |)e  considerpd.^ 

IMusser  y.  Sfjauffer,  178  Pa!, 99,  35 'Atl,  709.  Either  in  support  of  or 
against  the  defense  disclosed  by  the  .affidavit.  ,  Allegheny, v.  McCfi^ffrey, 
131  Pa.  137,  18  Atl.  1001.         ,  ./  , 

But  the  reasonableness  or  unreasonableness  of  the  statemejitsi  therein  is 

not  before  Ihe  cQurif.    Rockwell  Mfg.  Co.  v.  Cambridge  Springs  Co.  191 

^,     Pa,,  386,  43  Atl,  ^327.  ',      '.-  ,,.:,':  ,.,;      ^    : 

And,,  affidavits,  of  jJiird  persons  cannot. be>  opnsidered,  under  a  rule  of.  Court 
providing  ;  only. .  for  affidavits  by  plaintiff  a,rud:- defendant.  The  -Eich- 
.     mpnd  v.  .C.ake,  1  App..  D.  C.  447.     _  -    .  •    ,     ■        - 

But  a  Federal  court  nfay  take  judicial  notice  of  a  judgment  of  a  state  not 
within  its  jurisdiction,  holding  valid  and  regular  the  judgment  on 
which  the'  suit  before  it  is, 'based.    Ball  v.  Warrington,  87;  Fed.  695.1 

c.  Motion,  when  to  he  rruide. — A  motion  for  judgment  for  in- 
sufficiency of  ^  the  answer  should  be  made,  before  plaintiff  has 
addu(^ed  evidence  to  prove  his  cause  of  action.*  .,,,      • 

1  teyis  v..  Hicks,  ..41  Cal.  123. 

d.  Waiver  of  right  to  move. — The  right  to  judgment  for  in- 
sufficiency of  an  adversary's' pleading  may  be  waived  by 'not 
moving  therefor^  at  thfe  proper  time.^ 

1  Louisville  &  N.  E.  Co.  v.  Copas;' 95  Ky.  460,  26  S.  W.  179. 
8G(reen  v.  Eaymond,  14  N.  Y.  Week,  Dig.  322. 

.  c.  Exception  tO'  ruling. — Granting  a  motion  seasonably  made* 
is  a  matter,  not  of  discretion,  but  oi  legal  right,  if  the  answer  or 
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affidavit  of  defense  is  held  iiasufficient  and  no  amendment 
sought.*  And  error  in  denying  it  is  not  waived  by  afterwards' 
proceeding  to  trial.'         i'         '  ;  ^  r  ;. 

1  Such  a  motion  will  not  be  considered  on  appeal,  if  it  was  not  made  at 

trial.    United  States  ex  rel.  Search  v.  Choctaw,  0.  &  G.  R.  Co.  3  Okla. 
404,'4l'Pac.  729.     '"    ,  -''''   '        ■'<'•■  '->  :  •■''■.,<''■    '      -  ' 

2  Johnson  v.  Wright,  2  Ap'p.  D.  C.  216.     And  a  judgment  of  refusal  which 

is  clearly  improper  will  be  reversed.  No.  2  Assistance  Bldg.  &  L.  Asao. 
■  V.  iWampole,  6  Pa.  Super.  Ct;  238.  But  the  error  in  law  must  be  ap- 
psirent.  Ferree  v.Young,  6  Pa.  i  Super.  Ct.  307. 
In  some  states  a  judgment  showing  by  its,  recitals , that  it  was  rendered, on 
the  pleadings  on  plaintiff's  motion,  .without  trial  of  the  ipaues,  may  be 
reviewed  without  a, bill  of  exceptions  setting  forth  the  facts  recited. 
Weeks  v.  Garibaldi  South  Gold  Min.  Co.  73  Cal.  599,  15  PacJ  302.  See 
also  Power  v.  Gum,  6  Mont.  5,  9  Pac.  575  (holding  formal  exception  to 
a  denial  unnecessary ) .  i 

It  will  not  be:  disturbed,  however,  because  there  is  inserted  in  the  tran- 
script what  purports  tq  be  a  notice,  of  the  hearing  of  the  motion  on 
an  e^irliei;  d.ay,  than  that  mentioned,  in  tjje  judgment,  ^.pd;  whiflh.iwas 
a  legal  holiday,  in  the  absence  of  a  bill  of  exceptions,  showing  that 
''"  Buch  notice  was 'the '6ue  pursuant  to  which  the"  motion  was  finally 
he.-rd.    Prescott  VI' Grady,  91  Cal.  518,  27  Pac.  755. 
But  in  Evans  v.  Paige,  102  Cal.  132,  36  Pac.  406,  denial  of  such  a  Aiotion' 
'      was  held  reviewable  only  on  appeal  from :  the  judgment,  and  not  on 
,, ;    appeal  from  an  order  denying  the  party's  motion  for  a  nfew  trial 
Qn  appeal  from  a  ijuling  on  such   a  motion  the  only  question  id  as  to 
,      whether  tlie  answer   or   afi^daydt   dpfenpe   raises   any   issue,  for  trial. 
''  'ilast  River  Electric  Light  Co.  v.  Clark,  45  N.  Y.'s.  R,  635,  18  N.  Y.' 
Supp.  463;  mna'ins.  Co.  v.  Confer,  158  Pa.  SSs;  28  Atl.  153.  '  iiid, 
'   acbrding  to'Siillivih  County  V-'Middendorf,  7  Pa.  Super.  Ct.  71,  a 
judgment  for  want  of  sufficient  affidavit  df  defense  will  be  reversed 
on  appeal  if ,  the  declarjition  failg  to  state  a  cause  of  action. ,, 
'Power  V.  Gum,  6  Mont.  51,;  9  Pac.  575.    But  Becker  v.  Simbns,  3i:Nebi  680,' 
50  N.  W-  1129,  holds  that  erTOi;  in  denying  a  motion  is  waived  by 
'         pleading  anew  and  going  to  trial  on  the  merits. 

4.  Motion  to  compel  election. 

a.  Inconsistent  causes  of  action  or  .c?e/eiises,-— If  incompatible 
causes  of  action  or  defenses^  are  stated  in  the  same  pleading,  the 
court,  ^ay,  at  the  tj:ial  ^  compel  the,.party  to^  .elect  between  thenj.,. 
The  appropriate  and  mo^t  usual  course  is  to  require  the,  pleader 
toieleet  upon  which  defense- he  will  rely.'  He  should  be  allowed 
to  elect  between  inconsistent  defenses  and  to  amend  by  striking 
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out  the  defense  which  he  discards.*  In  a  number  o£  the  courts, 
however,  motious  to  strike  out  one  of  the  inconsistent  defenses, 
have  been  sustained,  notwithstanding  the  fact  that  such  a  course 
deprives  the  pleader  of  the  right  to  elect  upon  which  he  will 
rely.*  ""    _  ;'" 

But  an  objection  to  the  restating  of  the  same  contract  or  griev- 
ance in  different  forms  or  under  different  aspects  cannot  avail 
to  exclude  evidence  at  the  trial.® 

But  a  plaintiff  who  sets  out  causes  of  action  which  are  identi- 
cal, one  merely  setting  out  the  facts  more  fully  than  the  other, 
cannot  be  required  to  elect  between  them ;  the  a.ppropriate'  rem- 
edy being  to  move  to  strike  out  one  of  the  causes  as  surplusage.' 

A  party  ought  not  to  be  compelled  to  elect,  before  evidence 
has  been  given,  between  two  causes  of  actiou  or  defenses  unless 
they  are  absolutely  inconsistent,  that  is  to  say,  incompatible; 
nor  even  where  they  are,  if  the  case  be  such  that  he  is  entitled  tot 
a  discovery,  at  the  trial,  as  to  the  facts  necessary  to  enable  him 
to  elect.  The  present  practice  sanctions  a  pleader'  iri  asking  al- ' 
ternative  relief  on  the  same  facts ;  and  in  suppprting  the  same 
claim  by  stating  facts  in  several  counts  or  causes  of  action,  al- 
though success  upon  one  will  sujoersede  any  right  to  recover  on 
the  other  share  of  his  claim.  The  inconsistency  which  is  groiznd 
for  compelling  election  is  an  absolute  incompatibility  in  the  facts 
alleged,  not  a  mere  superfluity  of  grounds'  for  recovery,  nor  a' 
mere  alternative  in  legal  results  arising  in  such  doubts  a&  it  may 
be  a  part  of  the  object  of  the  trial  to  investigate  and  determine.' 
,  The  better  opinion  is  that  where  a  plaintiff  has  really  two  dis- 
tinct and  separate  grounds  for  claiming  the  relief  demanded  in 
the  complaint,  and  states  each  one  therein  separately  and  plain- 
ly, or  where  he  is  somewhat  uncertain  as  to  the  exact  ground 
of  recovery  the  proof  may  afford,  he  may  frame  a  complaint  for 
the  recovery  of  a  single  claim  in  several  distinct  counts  or  state- 
ments, and  the  court  will  not  compel  him  to  elect  between  them.'. 
Requiring  a  defendant  to  elect  between  two  defenses  which  are 
not  inconsistent  is  prejudicial  error.''" 

1  Soiithworth  v.  Bennett,  58  N.  Y.  659 ;  Hazen  v.  Bay  City  Traction  & 
Electric  Co.  152  Mich.  457,  116  N.  W.  364;  Lankford  v.  Lankford,  — 
Ky.  — ,  117  S.  W.  962.  In  Fadley  v.  Smith.  23  Mo.^pp.  87;  the  law 
is  stated  to  be  that  V'here.  causes  of  action  which  may  properly  \mi 
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ioined  in  ong  petition  are  placed  in  one  count  instead  of  being  sepa- 
rately stated  in  separtite  counts,  the  remedy  is  by  motion  to  compel 
plaintiff  to  elect  one,  and  to  strike  out  the  remaining  causes  improp 
erly  joined.  And  in  Dooley  v.  Missouri  P.  R.  Co.  36  Mo.  App.  381 
a  motion  to  elect  was  held  the  proper  and  only  practice  to  reach  im 
proper  mingling  or  joining  of  two  or  more  causey  of  action  in  a  count 
See  also  Brown  v.  Kansas  City,  St.  J.  &  C.B.  E.  Co.  20  Mo.  App 
427 ;  I  Dougherty  v.  Wabashj  St.  L.  &  P.  E.  Co.  19  Mo.  App.  419;  Alex- 
ander V.  Thacker,  30  Neb.  614,  46  N.  W.  825.  But  Austin,  T.  &  W 
Mfg.  Co.  V.  Heiser,  6  S.  D.  429^  61  N.  W.  445,  holds  such  motion  inap 
iPropriate  as  to  a  plaintiff  who  failed  to  state  separately  several 
causes  of  action  as  required  by  a  South  Dakota  statute. 

But  the  right  to  make  the  election  ordered  rests  with  the  party,  and  can- 
not be  exercised  by  the  court.  Stewart  v.  Huntington,  124  N.  Y.  127, 
26  N.  E.  289.  See  also  Shannon  v.  Hester,  69  Miss.  238,  13  So.  587. 
Nor  by  the  party  asking  for  the  election.  See  Brown  v.  Kansas  City, 
St.  J.  &:  C.  B.  K,  Co.  20  Mo.  App.  427. 

And  for  illustrative  cases  requiring  an  election  by  plaintiff  between  incom- 
patible causes  of  action  stated  in  the  complaint,  see  Matz  ▼.  Chicago 
&:  A.  E.  Co.  ,88  Fed.  770;  Burgett  v.  Grider,  54  Ark.  560,  16  S.  W.  573; 
Seymore  v.  Rice,  94  Ga.  183,  21  S.  E.  293 ;  .Louisville  &  N.  E.  Co.  v. 
Kelleju,!  13  Ky.  L.  Eep.  225;  Alsop  v.  Central  Trust  Co.  100  Ky.  375, 
38  S.,W.|510;  Brady  v.  Ludlow  Mfg.  Co.  154  Mass.  468,  28  N.  E.  901; 
Eoberts  v.  Quincy,  0.  &  K.  C.  E.  Co.. 43  Mo.  App.  287;,  Union,  Nat. 
Bank  y.  Lyons,  220 ,  Mo.'  53§,  119  S.  W.  540;  'stpkes.y.  Behrenes,  2.3 
Misc.  442,  52  N.  "t.  Supp.  251;  Wiley  v.  Cleveland, '  C.  C.  &!  ^U  L.  E. 
Co.  4  Ohio  Dec!  269;  Eee'd  v.  Northeastern  E.  Co.  37  S.  C.  42,  16  S. 
e!  289;  Shanks  v.  Mills,  25  S,  C.  358;  Hill  v.  Hill,  51  S.  C.  134,  28 
S.'e.  309;'Ross  v.  Sheldon,'—  Ky.  —,  1198.  W;^2S. 

See  also  as  requiring  the  pleader  to  elect,  Parks,  v.  McClellan,  44  N.  J.  L. 
552;^iley  v.  Eiley,  20  N.  J.  L.  114;  Trotter  v.  Mills,  6  Wend.,  512; 
Bell  V.  Brown,  22  Cal.  671,  5  lllor.  Min.  Eep.  ,240;  Kelly  v.  Bernheimer, 
3  Thomp.  &  C.  140;  Springer  v.  Dwyer,  50  N.  Y.  19;  Cook  v.  Pinch,  19 
Minn.  407,  Gil.  Si^O;  Bird  &  M.  Map  Co.  v.  Jones,  27  Kan.  177; 
Black  V.  Holloway,  19  Ky.  L.  Rep.  694,  41  S.  W.  576;  Lawrence  v. 
Peck,  3  S.  D.  645,  54  N.  W.  808;  Pavey  v.  tavey,  30  Ohio  St.  600; 
"Patrick  v. '  'Boonville  Gaslight  Co.  17  Mo.  App.  465 ;  Shed  v.  Augus- 
tine,'14  Kan.' 282;  Brami  v.  Brann,  19  Ky.'L.  Rep.  1814,  44  S.  W. 
424;  Grier  Commission  Co.  v.  Dockstader,  47  Mo.  App.  42;  Willson  v. 
Cleaveland,  30  Cal.  195;Keane  v.  Kyne,  2  Mo.  App.  317;  Horton  v. 
Banner,  6  Bush.  596;'  Ormsby  v.  Douglass,  2  Abb.  Pr;  407,  5  Duer,  665; 
Smith' v.  Culligan,  74' Mo.  389;  Ferguson  v.  Prince,  2  Kan.  App.  7,  41 
Pac.  988. 

«Southworth  v.  Bennett,  58  N.  Y.  659 ; ,  gp^ulding,  v.  Saltiel,  18  Colo.  86, 
31  Pac,.  486;  Ruff  v.  Columbia  &  G.  R.  Co.  42  S.  C.  114,  20  S.  E.  27. 
AblDott,  Civ.  Jur.  T.— 9. 
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.    See  also  Stokes  v.  Behjenes,,  23  Mi?c.  442,  52  N.  Y.  Supp.  251,  sus- 
taining the  practice  of  moving  befqr.e  answer. , 
ButTuthiU  V.  Skidmore,  124  N.  Y.  148,  26  N.  E.  348,  holds  that,  when  the 
inconsistency   is   appa;Jent;,  on  -thevfaceof   the  complaint   defendant' 
should,  before  answering,  move  that  plaintiff  be  compelled  to  «lect; 
and  if  he  lies  by  until  trial, r. and:  then  moves,  the  court  may,  in  its 
,   ,<.  discretion,  waiit  ulitil  part  or 'all  the  evidence  is  in  before  ruling  on 
,     the  motion,  and  that'its  decision  will  not  be  reviewed  whem  it  appears 
that   defendant :  was   not   harmed.    .  •  i 

So,  in  Boemer  v.  Central  Lead  Co.  69  Mo.  App.  601,'  an  action  by  a 'widow 
for   the  negligent  killing  of 'her   husband,  'plaintiff,   as  between  the 
counts  of  the  petition,  one  of  w'hieh  was  foutided 'on  a  special  statute 
and  the:  .other  on.  the  general  damage  act,  was  not  compelled  to  deiit 
■  V  before  itrial,  but  was 'held  to  have  the' right,  to  elect  at  the  close,  of  the 
,    testimony,  if  required,  by  instructions  to  the  jury,  which  was,-  in  jeffect, 
i  (done  by  an  instruction  tp  find  for  the  defendant  on  the  first  cotoit. 
3Noonan  v.  Bradley,  9  Wall.  394,  19  L.  ed.  7^7;  Muiin  V.  Taulmah,  1  Kan. 
:     254,  81  Am.. Dec:  508;  Dunn  v,  Bozarth,  59  Neb.  244^  80  N;  W.  811; 

Lynch  v.  Eichter,,10  .Wash.  486,  39  Pac.  125 

*  Breutiich  v.  Weselman,  100  N.  Y.  609,  2  N.  E.  385 ;  Cbnway  v.  Wharton, 

13  Minn.  158,  Gil.  145.  -  .   i         ,         .    ,    ,, 

B  Cleveland  v.   Chandler,   3   Stew.    (Ala.)    489;'  Klink  v.   Cohen,   13   Cal. 

623;  Uridias  v.  Morrell,  25  Cal.  31;  Pike  v.' King,  16  Iowa,  49, 
SGillett  y.'  porden,  6  Laus.  219,  221^'; ,  Tregent'y,  Maybee,  51  Mich.  191,  16 
N.  W.  374;  Kelly  v.  Bernhcimer,  '3,  Thomp.  ,&  C.  140;  American!  Dock 
&,improv.  Co.  v,  St'aley,  k  Joiies  &  S.  539;  Jfewtori  v.  Cecil,  19  Ky.  L. 
'Rep.  1430,  43  S.,W.  734;  Eemy  v.  Olds,  —  Qal.  — ,  21  L.R.A.  6^5,  34 
Pac. '216;  Cawker  City  State  Bank  v."  Jennijigs,  89  Iowa,  230,  56  N. 
W.  494.  '  -^  '.'.-■   ' 

In  Manders  v.  Croft,  3  Colo.  App.  236,  32  Pac.  836,  whether  Or  not  a  rep- 
etition of  a  daUse  of  action  iii  A  different  form  is  unnecessary  and  will 
require  an  election  under  the  Code  was  'teld  discretionary  with  the 
trial  jiidge. ' 

7  Pollock  V,  Whipple,  45  Neb.  844,  64  ,N.  'W!  210.    But  compjire  Sliennera  v. 
.,,  'West  iide 'Street  R.  Co.  74  Wis.  447,  43  ,N.,'W.  103. 

8  But.  on  this  question  rulings  adverse  to,  this  view  have  often  .li^e^.made. 

Compare,  for  instance,  Walt|er,s  v.  Continental  Ins.,, Co;.  5,  Hun,  343; 
,    ,    Jlpberts  V.  Leslie,,  14  Jones  &,S,  ;^6;   Cpmstock  v.  Hoeft,  1  M^gmth.  L. 
'^^,'Bull.  43;,Brinkm,aivy.  Hunter,  73,M:?>.,  172,  39  Am.  Rep.,  492;  Chicago 
,,;/&'  A.. R.  Co,  V.  Smith,  10  fll,  Apj).  359;  Clapp  v.  Campljiell,  ,124  iMasB. 
,       50;  ^uUjvan  v.  Fitzgerald,  4^. ^Uen.  482;  Qardner  v.  LockCj.  2  N.  Y. 
Civ.  Proe.  Rep.  252;  Dickens  v.  New  York  C.  R.  Co.  13  How.  Pr.  228, 
and  cases  cited.     Lake  Shore  &  M.  S.  R.  Co.  v.  Warren,  3  Wyo.  134, 
6  Pac.  724'' (classifying  conflicting  'authorities).  '"'     '      '    '    '' 
If  plaintiff  claims  under  a  count  for  performance  of  a  contract  and  on  an- 
other count  on  a  quwntiim  mermt,  he  cairinot  be  compelled  to  elect  be- 
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.  i^  tw^en-jthe  two.    Norbeck  &  N,  Co.  v.  Pease,  21, S.  D.  368,  112  N.  W. 

'  1136.  I  '  ,  ,"    .  , 

9, Southern  R.  Co!  v.  Chambers,  i2jB  Ga.  404,  7  L.E.A.-(N.S..)   926,  55  S.  E. 

' ''  3t:  ■'  ■    " "    ■■  "  "       '     '  '  '  '"'  '    '    ''  "     ' ■' 

So  held,  in  an  action  against  an  insurance  company  for  the  loss  of  prop- 
erty by  fire,  the  complaint  alleging,  first,  the  issue  of  a  policy  thereon, 

■'''  and,' second,' a  contract  by  defendant  to 'Insure  and  to  issue  a;  policy. 
Velie  V.  Newark  City  Ins.  Co.  12  Abb,  NIC.  309,  65  How.  Pr.  1.  To 
the  88,1116  effect  in.  a  negligence  cjase.  ,  P^  C.  AiSt-j  L.,  K.  Coi  v.  ,gedges 
(Ohio  Com.  June,  1884)  11  Ohio  L.  J.  326;  McDuffee  v.  Boston  &  M. 
E.  Co.,  81  Vt.  52,  130  Am.  -St.  Eep.  1019,  ,69  Atl.  124. 

In  Bruce  y.  Bujr,  67  N.  Y.  237,, it, is  hf(ld,,th?,t  tjie.  Code,  of  that.  B,tate  ai- 
,  lows  a  defen.dai)t  to  put  in, as  njany  defenses  or  counterclaims  as  he 
may  have,  ai^d  the  objection  of ,  incousistenpy  betyfeen  them  is  not 
,^y,a,il^We.  In  th^^,, case  the  exception  was, to  the  referee's  refusal  to 
compel,  defendant  ,tq  ejl^pt,  ,bet\ye,^!i, , ,liis,  original  idefei^ge,  (which  was 
rescission  for  false  representations), |p,n^  a  defense,  added  by  leave  of 
court  {vis!.,  a  C|puntercla,im  for  false  warranty) .  It  was  held  not,  error 
to  refuse  to  compel  defendant  t^o  elect.  It  is  not  held  that  if  the  alle- 
gations of  act  had  been  incompatible  it  would  Iiaye  been  error  to  com- 
pel election.  , 

The  ,C9)irt8  are  never  Jbound  to  give  a  party  (time ,  f)pth  to  prove  and  dis- 
-   prove  ,i;he,  saiine  thing.      ,   , ,       , ,  -  ^  ,   , , . 

For  illustrative  cases  of  the  rule  stated  in  the  text,  see  American  Nat. 
Bank  y.  National  Wall  Paper  Co,  23  C.  C.  ^l,  33,  40  U.  S.  App.  646,  77 
Fed.  85;  Cowan  v^' Abbott, '92*  Cal.  100;  Leonard  v.  Roberts,  20 ,  Colo. 
88,  36,  Pac.  880;  Craft  Refrigerating  iMach.  Co.  v."  Quinnipiac  Brewing 
Co.  63  Conn.  551,  2S ' L.R.A.  856',  29  Ati.  76;  Piano  Mfg.  Co.  v.  Par- 
inepter,  30  tlj.  App.  569 ;  Trencli  v.  Hardin  County  Canning  Co.  168 
III.  13^;  48  N^'.  E.  64;  Perrin  vrtebus,  14  Ky.  L.  Rep:  26^'  18  S.  W. 
1010;  Turner  v.  Johnson,  18  Ky.  L.  Rep.  202,  31  S.  W.  l'087';  McNair 
V.  Gtourriery  40  La.  Ann.  353,  4  So.  310;  Beauregard  v.  WebbG-ranite 
&  Constr.  Co.  160  Mass;  201,  35  N.  E.  555;  Cadwell  v:  Corey,  91  Mich. 
335,  '51  N.  W.  888;  Antenrieth  v.- St.  Louis  &  S.  F.  R.  Co.  36  Mo.  App. 
254;  Globe  Light  &'Heat  Co.  v.  Doud,  47  Mo.  App.  439;  Follett  v. 
Brooklyn  Eley.  R.  Co.  91  Hun,  296,  36  N.  Y.Supp.  200;  Building  &  Sav. 
Co.'  V.  Bank,  3  Ohio'  Dec.  689;  Farley  v.  Charleston'  Basket  &  Veneer 
Qo.  51  S.  ,C.,,222j,,28  S.  ,E.  193,  401;,  Shenners  .y,  'West  Side  Street  R. 
Co.  74  wis.  447,,,43,N,,V-,  1Q3,;  Marshall  v.  Rugg,  6,'wyo.  270,  33 
,^     L.R.A.  679,  ll^Paci  7o6,'45  Pac.  486.  ; 

JffGrier  Comjnission  Co.  v.  Poekstader,  47  Mq.  App.  42. 

A  defendant  niay,  as  a  general  rule, 'linless  expressly  pro- 
hibited by  statute,  .plead  as  many  defenses, as, lie  iiiay  bave ;  and  a 
plea  or  defense  separately  pleaded  in  an  answer,  tbongbit  con-- 
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tain  several  matters,  should  be  consistent  as  to  these ;  but  a  plea 
or  defense,  regarded  as  an  entirety,  if  otherwise  sufficient  in 
form  and  substance,  is  not  to  be  defeated  or  disregarded  merely 
because  it  is  inconsistent  with  some  other  plea  or  defense  plead- 
ed ;  hence  the  rule  that  a  defendant,  though  his  defense  be  utter- 
ly inconsistent,  cannot  be  compelled  to  elect  between  them,  nor 
can  evidence  under  either,  be  excluded  because  of  the  incon- 
sistency.'    This  rule  does  not,  however,  obtain  in  some  states.' 

1  Thus,  the  New  York  Civ.  Prac.  Act  ( §  262 )  expressly  provides  that  a 
defendant  may  set  forth  in  his  answer  as  many  defenses  or  counter- 
claims, or  both,  as  he  may  have.  But  a  ruling  requiring  an  election 
betwen  a  defense  and  a  counterclaim  on  the  ground  of  inconsistency 
is  not  ground  of  error,  where  the'  facts  stated  as  constituting  the 
counterclaim,  which  was  abandoned,  do  not  state  a  valid  counterclaim. 
Soeieta  Ita:liana  Di  Beneficenza  v.  Sulzer,  138  N.  Y.  468,  3'4  N.  E.  193. 

And  for  further  cases  where  defendant  was  not  compelled  to  elect  between 
defenses  interposed,  see  Buhne  v.  Corbett,  43  Cal.  264;  Barr  v.  Hack, 
46  Iowa,  308;  Lane  v.  Bryant,  100  Ky.  138,  36  L.E.A.  709,  37  S.  W. 
584;  Weingartner  v.  Louisville  &  N.  R.  Co.  19  Ky.  Li' Sep'.  1023,  42 
S.  W.  839;  Stebbins  v.  Lardner,  2  S.  D.  127,  48  N.  W.  847;  Connor  v. 
Raddon,  16  Utah  418,  52  Pac.  764;  Whittaker  v.  McQueen,  128  Ky. 
260,  108  S.  W.  236.  ! 

8  In  Derby  v.  Gallup,  5  Minn.  119,  the  practice  of  allowing  inconsistent 
defenses  was  vigorously  condemned,  the  court  insisting  that  the  pro- 
vision of  the  Code  allowing  the  defendant  "to  set  forth  by  his  answer 
as  many  defenses  as  he  shall  have"  must  be  understood  with  the  re- 
striction that  those  defenses  must  be  true — that  they  must  be  such 
as  the  facts  to  be  proved  will  sustain. 

So,  in  Kcmsas  and  Missouri,  the  rule  is  settled  that;  a  motion  to  compel 
defendant  to  elect  betM'een  inconsistent  defenses  will  prevail,  notwith- 
standing the  Code  providing,  as  in  New  York,  that  defendant  may 
plead  all  the,  defenses  he  may  have.  Ferguson  v.  Prince,  2  Kan.  App. 
7,  41  Pac.  988;  Sherman  v.  Roekwood,  26  Mo.  App.  407.  See' also 
Auld  V.  Butcher,  2  Kan.  159;  Butler  v.  Kaulback,  8  Kan.  672. 

And  on  a  trial  de  novo  in  the  district  court  on  appeal  from  a  justice,  ie~ 
fendant's  statement  that  he  will  offer  evidence  to  support  two  separate 
defenses  has  the  same  efl'ect  as  if  the  two  defenses  had  been  set  up, 
by  answer  or  bill  of  particulars,  empowering  the  court  to  compel  him 
to  elect  between  them  if  they  are  inconsistent,  even  though  by  the 
Code  he  is  not  required  to  file  any  pleadings  in  either  the  justice's 
or  district  court,  unless  they  are  demanded  by  plaintiff.  Ferguson  v. 
Prince,  2  Kan.  App.  7,  41  Pac.  988.  See  also  Sherman  v.  Roekwood,' 
26  Mo.  403. 
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Defenses  are  inconsistent,  within  the  rule  requiring  election  between  them 
by  defendant,  when  they  are  so  contradictory  of  each  other  that  some 
of  them  must  necessarily  be  false.  Snodgrass  f.  Andross,  19  Or.  236, 
23  Pac.  969;  Gammon  v.  Ganfield,  42  Minn.  368,  44  N.  W.  125;' State 
use  of  Cooley  v.  Samuels,  28  Mo.  App.  649.  Thus,  where  defendant 
denies  positively  the  allegations  of  the  complaint,  and  then  pleads, 
as  a  defense  thereto,  new  matter  in  the  nature  of  confession  and  avoid- 
ance, the  denial  and  new  matter  are  not  necessarily  inconsistent  with 
each  other,  as  it  is  possible  (or  both  of  them  to  be  true,  Snodgrass  v. 
Andross,  19  Or.  236,  23  Pac.  Q69.  But  a  defense  that  the  contract  Iji 
suit  was  a  mere  joke  is  inconsistent  with  the  defense  of  breach  of 
warranty.  Sherman  v.  Rockwood,  26  Mo.  App.  403.  See  also,  for 
instances  of  cases  holding  the  defenses  not  inconsistent,  DeLissa  v. 
Fuller  Coal  &  Min.  Co.  59  Kan.  319,  .52  Pac.  886 ;  Backdahl  v.  Grand 
Lodge  A.  6.  U.  W.  46  Minn.  61,  48  N.  W.  454;  Cavitt'  v.  Tharpl,  30 
Mo.  App.  131. 

h.  Time  for  objection;  luaiver. — ^A  motion  to  compel  plaintiif 
to  elect  between  counts  is  too  late  after  the  trial  begins.^  And 
failure  to  move  at  the  proper  time  to  compel  plaintiff  to  elect  on 
which  cause  of  action  he  will  rely  waives  the  objectionable  state- 
ment of  incompatible  causes  of  action  in  the  same  complaint  or 
petition.''  As  a  general  rule  an  objection  that  an  answer  pre- 
sents inconsistent  defenses  is  waived  by  a  failure  to  move  to  re- 
quire the  defendant  to  elect  upon  which  he  will  rely.* 

I  Chicago  p.  &  St.  L.  R.  Co.  v.  Bay  Shore  Lumber  Co.  140  Mo.  App.  52, 
,j      119  S.  W.  973j  Diamond  Coal  Co.  v.  Carter  Dry  Goods  Co.  20  Ky. 

'.   L.  Rep,  1444,  49  S.  W.  438. 

«  National  Security  Bank  v.  Butler,  129  U.  S.  223,  32  L.  ed.  682,  9  Sup.  Ct. 

Rep.  281;  Bowen  v.  Carolina,  C.  G.  &  C.  R.  Co.  34  S.  C.  217,  13  S.  E. 

421;  Norfolk  &  W.  R.  Co.  v.  Wysor,  82  Va.  250;  Hardigen  v.  ^imp- 

'  kins,  19  Ky.  L.  Kep.  1376,  43  S.  W.  410;  Walters  v.  Hamilton,  75  Mo. 

App.  237. 

And  the  court  may  properly  submit  to  the  jury  both  causes  of  aption  on 

each  count.     Joy  v.  Bitzer,  77.  Iowa,  73,,  3  L.K.A.  184,  41  N.  W.  575. 
And  in  Bassett  v.  SJiares,  63  Conn.  39,  27  Atl.  421,  it  was  said  th^t  a  de-' 
fendant,  by  dehi^ying  the  motion  till  the  opeping  of  the  trial,  might 
fairly  be  regarded  as  waiving  the  objection,  and  it  was  held  to  be  dis- 
cretionary with  the  trial  court  to  allow  the  motion. 
But  in  Kansas  Refrigera,tor  Co.  v.  Pert,  3  Kan.  App.  364,  42  Pac.  943, 
judgment  Vas  reversed  because  it  could  not  be  sustained  on  any  of 
■  the  remedies  sought,  or  by  combining  any  of  them  not  inconsistent 
with  each  other,  though  defendant  had  not  moved  at  trial  to  compel 
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plaintiflF  to  elect;  lout  it  Was' said  that  the  judgment  would  not  have 
been  disturbed  if  it  could  have  been  so  upheld. 
3  Dunn  V.  Bozarth,  59  Neb.  244,  80  N.  W.  811;  Lynch  v.  Richter,  10  Wash. 
486,  39  Pac.  ISS.  "' 

c.  Misjoinder.-T-The  misjoinder,  of  causes,  of  action  or  de- 
fenses not  appropriate  to  be  united  in  the  same  pleading,  unless 
they  are  such  as  to  require  different  modes  of  trial,^  is  not  an 
incompatibility  within  the  above  rule,  aud  will  not  sustain'a  mo- 
tion at  the  trial  to  compel  the  party  to  elect*  I       ,  , 

1  Thus,  in  Schneider  v.  Kirkpatrick,  72  Mo.  App.  103,  plaintiff,  whfise  peti- 
.tion  set  up  a  cause  of  action  at  law,  and  also  one  at  equity,  was, held 
to  have  been  properly  required  to  elect  which  he  would  try  first,  since 
one  was  triable  by  jury  and  the  other  by  the  court  without  a  jury. 

8  Lee  Bank  v.  Kitching,  7  Bosw.  664,  11  Abb.  Pr.  435;  Sherman  v.  Inman 
S.  S.  Co.  26  Hun,  107;  Blossom  V.  Barrett,  37  N.  Y.  434,  97  Am.  Dec. 
747;  Woodman  v.  Davis,  32  Kan.,  344,  4  Pac.  263. 

d.  Exception  td  ruling. — ^An  exception  lies  to  a  decision,  on 
a  motion  made  at  trial  to  compel  election  between  incompatible 
causes  of  action  or  defenses  stated  in  the  same  pleading.^  '! 

)  iBut  such  a  motion  to  compel ,  plaintiff  to  elect  is  so  far  discretionary 
that  it  will  not  be  reviewed  when  it  appears  that  defendant  was  not 
harmed.  Tuhill  v.  Skidmore,  124  N.  Y.  148,  26  N.  E.  348.  See  also 
Bassett  v.  Sh&,res,;  63  Conn.  39,  27  Atll  421. 
But  Milbauer  v.  Schotteri,  i95  Wis.  28,  69  N.  W.  984,  holds  that  an  order 
denying  the  motion  is  not  appealable,  as  it  is  not  included  in  the  Wis- 
consin statute  regulating  appeals  from  orders  entered  before  judg- 
ment. ' 

The  motion  should  be  set  out  in  the  transcript  on  appeal,  in  Moptana,  to- 
gether with  the  order  oJE  denial  by  bill  of  exceptions  or  otherwise,  and 
a  mere  reference  to  it  in  the  affidavits,  on  the  motion  to  set  aside  a 
default '  judgment' against  defendant,  is  insufficient. '  Butte  Butchering 
Co.  V.  Clarke,  19  Mont.  306;  48  Pac*  303.       ' 

Barnes  V.  Scott,  29  Fla.  2i85,  ll  So.  4fe,  however,  holds  that  a  requirement 
of  the  court  that  defendant  elect  between  two  pleas,  followed  by  the 
required  election,  is  apparent  on  the  face  of  the  record,  and  requires 
no  exception  to  rendet  it  reviewable  on  appeal. 

liarmldis  error. — But  a  ruling  requiring  plaintiff  to  eleclj  at  th^, close  of 
her  evidence  on  whicli  count  she  will  rely  is.  harmless  error  yphere  there 
is  no  eVidehbe  to  go  to  the  jury  on  the  abandoned  county  J^cLiean  v. 
Fiske  Wharf  '&  Wafeiiouse  Co.'l58  Mass.  472,  33'N.  E.  499;  Conroy  v. 
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Clinton,  .158  Mass.  318,.  33  N.  E.  525.     Or, if,  plaintiff  is  not  entitled 

to  reeover:on  either , count.     May  v.iWhittieriMach.  Co.  154  Mass.  29, 

^;27  N..!].  7,68.     Or  where ,  evi(ie,noe  was  takgn  pn  both  cav,?es  of,  action, 

;   Vlfiomas'y.  Turner,  18  ,Ky.  JL. 'Rep.  209,  35  3.  W.  1035;  Estep  v.  Ham- 

mons,  ,20  Ky.  L.  Rep.  448,^6,  8.  W.  715.    Or  where  the  evidence  affirm- 

,;.,;fitively  disclojes,th3,t,  the  a(l>3,n4<^ned  , count  pould  not,  Hiiider  the  facta, 

l^ad  to  reco.very., ,  Boyer  v. , Richai,rdspn,  52  Neb., 156,  71  ,N.  ,W.  981. 
And  defendfint;  is  not  prejudicediby  denial  of  his  motion  to  compel  plain- 
tiff to,  elect,  where  plaintiff  was  permitted,  to  give  evidence  as.  to  one 
cause  of  -action  only,  and  tlie  instructions  ,eonflaied  the,  damages*  to  be 
■awarded  to  .that.  Pinnell  v,  St.  Louis,  A.  &  ,T.  R.  Co.  ,49!  Mo.i  A.pp. 
170,.,  Or  iwheie.  though  ■  they  are, (substantially  the,  same,  but  one  is 
tried,  though, proof  required  for;  one  would  support  the  Other.  ,  Freet 
V.I  Kansas  Ci,ty,  St. ,  J.  &  C.  B.  R.  Co.  63  Mo.  App'.,§48.  ,,0r  wiere  the 
recovery  is,  for  one  only,  though  proof,  is  adduced  in  support  of 'toth. 
^ram,  V.  (Springer  Lithographing, Co.  10  Misc.  660,  30  N,  Y.  Supp. 
1130,  .  And  where  an  electio^ii  iS)  made  oa  renewal  of;  the  motion  at 
opening  of  the  trial.     Van  Hook  v.  Burns,  10  Wash.  22,  38  Pao.  763. 

5i ,  Assessing,  .damages. ;  • 

When -the  court  directs  judgment  on  the  pleadings  the  jury 
iay,' 'under  the  direction  of  the  'c6urt,  assess  the  daihages.* 

IN.  Y.  Code  Civ.  Prac.  Aet,^  460.    Ste  also  Cdwdrt  v.  Staritonj  104  Ga.  520, 
"'30  S.  E.  743;  Everett  v.  Westmoreland,  82' iSa.  670,  19  S'.  E.  37.''  But 
;     compare  Humboldt  Min.  Co.  v.  American  Mfg.  &■  Mill  Co.  10  C.  C.  A 
•    415,  22  U.  S.  App.  334,  62  fed.  356.  ' 

6.  Motion  to  strike  oiit/  ^'^-  '■"'■  ' 

'"d.  In  general. — Iri'elevarit,  redundant,  scandaloijs,  immate- 
rial and  other  improper  matter  does  not  vitiate,  a  good,  pleading^ 
and  may  be  stricken  out;^  but  the  objection  is  waived  unless 
r,Sised  by  motion  to  strike  out '  interposed  before  .demurrer  or 
answer,*  or  within  the  time  fixed.' by,  rules  of  court/  and  'Camnot 

be  taken  by  iflotion  at  the  trial.®  ''     "-'  '"  ' 

•'" For- the  pui"p6ses  of' tile  motion,  the  truth  of  all  facts  well 
pleaded  are  defemed  true,  ^s  on  deniurrer.'' 

1  The  question  whether  a  pleadirtg,  or  parts  of  it,  are  irrelevant,  redundant, 
'•    sbanddloils,-' arid  the  like,  whether  tested  by  deflatirrer  Or  motion,  is 
fully  treated  in <  the  Brief  ortthfe  Pleadings,  under  the  appropriate 
'A  ititles,;  iapd'  the'tollowingitext  tind  .notes  .will  be '  limitedj'  therefore; •  td 
a  treatment  of  the  motion  to  strike,  solely  , with-  reference  to  its  pro- 
priety and  exclusiveness,  as  audhi  to  reach i. the  defect,  and  when  it 
I  '     s^all  be  madei,,'  , 
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2  Scandalous  and  impertinent  charge's  may  be  expunged  on  motion  to 
strike.    Sommers  v.  Torrey,  5  Psiige  (N.  Y. )  54,  28  Am.  Dec.  411. 

Irrelevant  and  redundant  matter  is  subject  to  a  inotion  to  strike.  Hop- 
kins V.  Clemson  Agri.  College,  221  U.  S.  636,  55  L.  ed.  890,  35  L.RA. 
(N.S.)  243,  31  Sup.  Ct.  Rep.  654;  Columbus  &  W.  R.  Co.  v.  Bridges,  86 
Ala.'  448,  11  Am.  St.  Rep.  58,' 5  So.  864;  Western  Assur.  Co.  v.  Hall, 

120  Ala.  547,  74  Am.  St.  Rep.  48,  24  So.  936;  Mobile  Electric  Co.  v. 
Sanges,  169  Ala.  341,  53  So.  176,  Ann.  Cas.  1912B,  461 ;  Green  vj  Pal- 
mer, 15  Gal.  411,  76  Am.  Dec.  492;  Tynan  v.  Walker,  35  Cal.  634,  95 
Am.  Dec.  152;  Johnston  v.  Allen,  22  Fla.  224,  1  Am.  St.  Rep.  180; 
Darnell  v.  Columbus  Show-Case  Co.  129  Ga.  62,  13  L.R.A.(N.S.)   333, 

121  Am.  St.  Rep.  206,  58  S.  E.  631;  Tisdale  v.  Major,  106  Iowa,  1,  68 
Am.  St.  Rep.  263,  75  N.  W.  663;  Hall  v.  Kary,  133  Iowa,  465,  119  Am. 
St.  Rep.  639,  110  N.  W.  930;  Hahl  v.  Sugo,  169  N.  Y.  109,  61  LjR.A. 

'  226,  88  Am.  St.  Rep.  539,  62  N.  E.  135 ;  State  use  of  Wyandot  County 
v.  Harper,  6  Ohio  St.  607,  67  Am.  Dec.  363;  Miser  v:  O'Shea,  37  Or. 
-    231,  82  Ana.  St.  Rep.  751,  62  Pac.  491;  Tittle  v.  Kennedy,  71  S.  C.  1, 
50  S.  E.  544,  4  Ann.  Cas.  68. 

Immaterial  averments  or  issues  may  be  stricken  on  motion.  Painter  v. 
Munn,  117  Ala.  322,  67  Am.  St.  Rep.  170,  23  So.  83;  Walls  v.  Smith, 
167  Ala.  138,  140  Am.  St.  Rep.  24,  52  So.  320 ;  Equitable  L.  Assur.  Soo. 
V.  Winn,  137  Ky.  641,  28  L.R.A.(N.S.)  558,  126  S.  W.  153;  Starbuck 
V.  Dunklee,  10  Minn.  168,  88  Am.  Dec.  68,  Gil.  136 ;  Jfational  Mut.' 
Bldg.  &,  L.  Asso.  V.  Brahan,  80  Miss.  407,  57  L.R.A.  793,  31  So.  840; 
Murra,y  y.  Hay,  1  Barb.-  Ch.  59,  43,  Am.  Dec.  773;  Milhous  v.  Southern 
R.  Co.  72  S.  C.  442,  110  Am.  St.  Rep.  620,  52  S.  E.  41;  Radam  ▼.  Cap- 
ital Microbe  Destroyer  Co.  81  Tex.  122,  26  Am.  St.  Rep.  783,  16  S.  W. 
990;  Rich  v.  Sowles,  64  Vt.  408,  15  L.R.A.  850,  23  Atl.  723;  Shinn  v. 
Shinn,  78  W.  Va.  44,  L.R.A.1916E,  618,  88  S.  E.  610. 

Armstrong  v.  Phillips,  60  Hun,  243,  14  N.  Y.  Supp.  582.  But  allegations 
will  not  be  stricken  out  as  irrelevant,  unless  the  irrelevancy  is  clear, 
and  there  is  more  than  a  barely  possible  danger  of  false  issues.  Fin- 
ger v.  Kingston,  29  N.  Y.  S.  R.  703,  9  N.  Y.  Supp.  175. 

The  practice  does  not  extend  to  striking  but  an  ahsvirer  or  part  thereof  as 
frivolous.  If  the  entire  pleading  is  frivolous  the  party  aggrieved  may 
move  .for  judgment  thereon,  and  that  is  the  only  propeJ  practice. 
Owens  v.  Hudnut's  Pharmacy,  35  N..  Y.  S.  R,.  567,  12  N.  Y.  Supp.  700. 

But  Fosdick  v.  Kingdoods,  5  Ohio  N.  P.  330,  7  Ohio  S,  &  C.  F.  Dec.  413, 
holds  that  a  plea  frivolous,  equivocal,  and  evasive  should  be  stricken' i 
out, of  ttfe  answer  or  from  the  files  on  motion.  ,        j  i 

And  the  fjurden  of  proof  is  upon  the  moving  party  to  show  thatihe  is  ag- 
grieved.   Smith  V.  Smith,  50  S.  C.  54,  27  S.  E.  545, 

Power  is  inherent  in  courts,  according  to  Christie  v.  Drennon,!  Ohio  Dec. 
374,  to  strike  from  the  files  frivolous  or  sham  pleadings,  both  at  law 
and'  in  equity,  and  exists  although  not  expressly  given  by  statutes  It 
is,  however,  a  discretionary  power.    Smythe  v.  ParsonSj  37  Kan.  79,  14 
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Pac.  444.  See  post,  b.  But  they  have  neither  inherent  nor  statu- 
tory power,  according  to  Larson  v.  Winder,  14  Wash.  647,  45  Pac.  315, 
to  strike  denials  out  from  an  answer  as  sham  and  frivolous,  although 
they  have  both  inherent  and .  statutory  power  to  strike  sham  and  frivo- 
|lous  answers. 

An  answer  containing  no  defense  may  be  stricken  out.  Bbner  v.  Heid,  a 
Alaska,  600. 

But.  if  a  complaint  does  not  state  facts  sufBcient  to  constitute  a  causje  of 
action  the  remedy  is  by  demurrer  or  objection  to  evidence.  It  can- 
not be  stricken  out.  First  Nat.  Bank  v.  Cochran,  17  Okla.  538,  87 
Pac.  855. 

And  the  sufficiency  of  a  counterclaim  cannot  be  determined  On  a  motion  to 
strike  out  an  answer   as  frivolous.-    Smith  v.  Smith,  137  App:  Div. 
■911,  121  N.  Y.  Supp.  1085. 

3  For  exclusiveness  of  the  remedy,  as  against  a  demurrer,  to  reach  such 

defects,  see  generally:     Henry  v.  United  States,  Zi' Ct.  CI.  75;   Cole 

».  Tuck,  108  Ala.  227,  19  So.  377;  Davis  v.  Louisville  &  N.  E.  Co.  108 

Ala.  660,  18  So.  687;  Milligan  v.  Pollard,  112  Ala.  465,  20  Soi  620; 

.1.)  Sprjngiield'  F.  &  M.  Ins.  Co.  v.  De  Jarnett,  111  Ala.  248,  19  So.  995; 

Hagely  v.  Hagely,  68  Gal.  348,,  9  Fae.  305;  Camp  v.  Hall,  39  Fla.  535, 

22  So.  792,  and  cases  cited;  Smith  v.  Champion,  102  Ga.  92,  29,  S.  E. 

'  160;  Reed  v.  Lane,  96  Iowa,  454,  65  N.  W.  380;  St.  Louis  v.  Weitzel, 

130  Mo.  600,  31  S.  W.  1045;  Hershiser  v.  Delone,  24  Neb.  380,  38  N. 

W.  863 ;  Fox  v.  Graves,  46  Neb.  812,  65  N.  W.  887 ;  Armstrong  v.  Phil- 

,,,,,  lips,  60  Hun,  243,  14  N.  Y.  Supp.  582;  Fosdick  v.  Kingdoods,  5  Ohio  N. 

P.  330,  7  Ohio  S,  &  C.  P.  Dec,  413.    . 

Special  demii/rrer  was  held  ,  the  appropriate  remedy  to  reach  a  material 
averment  defectively  stated,  and  not  a  motion  to. strike'  out,  in  Swain 
V.  Burnetta,  76  Cal.  299,  18  Pac.  394. 

The.isuffioienoy  of:  a  defense,  whether  ■  as  a  whole,  or  one  fact  pleaded  as 
such,  is  to  ,be  tested  by.  demurrer,  and  not  by  motion  to  strike  out. 
Smith  V.  American  Turquoise  Co.  77  Hun,  192,  28  N.  Y.  Supp.  329; 
Nordlinger  v.  McKim,  38  N.  Y.  S.  R.  886,  14  N.  Y.  Supp.  515;  Kelly 
V.  Ernest,,  26  App.  Div.  90;  Silsby  v.  'Tacoma^  0.  &  G.  H.  E.  Co.  6 
Wash.  295,  32  jpac.  1067.  See  also  Humble  v.  McDonough!,  5  lyiisc. 
508,  25  N.  Y.  Supp.  965.  The  motion  to  strike  out  the  entire  defense 
being  available  only  when  it  is  shown  to  be  sham  or  irrelevant,  or  a 
portion  redundant,  immaterial,  or  insufficient.  .Cochrane  y.  Parker, 
5  Colo.  App.', 527,, 39  Pac.  361.  ,  i     ' 

A  petition  is  to ,  be  stricken  from  the  filcis  at  the  discretion  of  the  court, 
,    and  not  at  the  option  of  the  adverse  party,  for  failure ,  of  the,  party 
filing  the  petition  to  file  a  copy  for  ,the  use  of  the  p.dyerse  party,  as  re- 
quired by  a  rule  oi  court.     S^arles  y,  Lux,  86  Iowa,  61,  52  N.  W.  327; 
SeVles'v.' Haag,' g5  Iowa,  754,  52  N.  W.  328'."' '  '    ,"_  '[   , 

*Nieukirk  v.  Nieukirk,  84  Iowa,  367,  51  N.  W.  10  (holding  any  error  in 
refusing  the  motion  was  waived  by  demurrer  subsequently  filed  assail- 
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ing  the  pleading  on  its  merits,  although  both  motion  and'  demiirrer 
are  Abased''  on  the  same  ground) .       '      ■ 

Holt  County  v.  Cannon,  114  Mo.  314,  21  S.  W.  851  (holding  that  'afty'error 

in  refusing  the  motion  was  waived  and  iio't' available  on  appeal  When 

defendant  answered  over  to  the  merits).  See  also  Atty.'  Gen.  v.  Lon- 
don &  N".  W.  R.  Go.  [1892]  3  Oh."274;  Pitkin  v.  New  York  &-  N.  ,1!. 
E.  Co.  6-1  Conn.  482;  Voorheis  v.  Eiting,  15  Ky.  L.  Rep.  161,  22  S.  W. 
SO;  Paddock  v.  Somes,.  102  Mo.  226,  10  L.R.A,.  254,  14  S..W.  746.      ,    . 

5  In  Nfew  York  it  isjrequited  by  a  rule. of  court  that  motions  to 'strike  out 
must  be  noticed  before  demurrer  or  answer,  and  within  twenty  days 
from  service  of  the  pleadings  assailed.  Rule  105,  Civil  Prao.  Siriani 
V.  Deutsch,  ,12  Misc>,213,  34  ISf,  Y,  Supp.. . 26. ,  See,  also  New  York  Ice 
.  ,Co..v.  Northwestern, Ins.,  Co.  21, How,  Pr.,234,  12  Abb.  Pr.  74;  Roosa 
V.  "Saugerties  &  W.  Turnp.  Road  Co.  8  JRqw'.  Pr.-237;  Barber  v.'Ben- 
,  nett,  4  Sandf.  705;  Walker  v.  Grani,teBapk,,l  A.bb-,  Pr-  IST. , S. . ,406. , 

A  pleading  cannot  be  stricken  out  after  verdict.  ,  IirzzelJ.,y.  Horn,  71  S.  C. 
426,  51  S.  E.  253. 

eStoith  v.  Countrynian,  30  N.  Y.  655;  Augusta  R.  Go.  v.  Glover,  92  Ga. 
132,  18  S.  E.  406.  ■  And  see  Richmond  &  D.  R.  Co.  Vj  Worleyj  92  Ga. 
84,'  18  S.  B.  361.  '  So  a  motion  to  strike, '  interposed  at  the  commence- 
ment of  a  second  trial,'  after  reversal  on  appeal,;  the  first  trial  having 
been  had  without  any  such  motions  made,  comes  too  late,  the  delay 
operating  as  waiver  of'  the  objection.  Huiit  v.  Elliott,  77  Cal.  588,  20 
'      Pac.  132.  '.■< 

As  to  the  propriety  bf  motions  to  strike,  as- applied  to  trittl '  amendments, 

compare  Cason  v.  Ottumwa,  102  Iowa,  99,  71  N.  W.  192;  Security  Nat. 

Bank  v.  Latimer,  51  Neb.  498,   71  N.  1W."38;   Hobbs  v.  First  Nat.- 

;  Bamk,  15  Tex.i  GiV.:  App.  398,  39  Sj  W.  331;  Nslson  v.  Hays,'  75  Iowa, 

671,  37  N.  W.  177.  ....':';: 

r  Paddock  V.' Somes,  102  Mo.  226,  10  L.R.A.  254,  14  S.  W:  746;  Mabinv, 
..  Websteril29  Ind.  430,  28  N.  E.  863;  Paylor  v.  Brice,  7  Ind.'  App.  551, 
34  N.  E.  833.     '  '     ■.  .  ,     .  .' 

The  iest  of  the 'inateriality  of  a-vermerits  in  a  pleading  on  a  motion  to 
strike  out  is  whether  they  tend^  to  cpnstitute  a  cause  of  action  or  de- 
fense;' and,  if  takeii  as  true,  they  do,^  jt  is  error  to  strike  the  portion 
assailed.  Atkinson  v.  Wabasili  fe.'  Co.  143  Ind.  501,  ^1  N.  B.  947,  and 
cases  cited.  Unless  the  same  facts  are  admissible  uiider  another  par- 
■  agraph  of  the  pleading.'  Baylor  v!  Brice,'  7' Ind.  Appi  551,  ^4'  N.  E, 
833.     See  also  Gilbert  v.  Loberg,  86  Wis.  661,  57  N.'  W.  982. "    ' 

Biit  the  rule  which  obtains  on  the  argument  oif  general'  demurrers  of  ex- 
amining the  whole  record  does  not  apply  in  deciding  motions  to  strike 
out,  according  to  Wilson  -v.  Johnspn,'—  N.  J.  L.  — ,  "29  Atl.'  4lS;'and, 
although  it  may  be  defective,  a  cpiint  in  the  (ieclaratidn  cannot  be  con- 
sidered. 
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■Aiid  in  Davis  v.  Louisville  &  N.  R.  Co.  108  Alft.  660,  18  So.  687,  it  is  held 
that  a' motion  to  strike  out  a'pl6a  ds  frivolous  cannot  b6  made  to 
take  the  place  of  a  demurrer.    '    '     ' 

,&.,  Discretion  of  court.- — -A  motion  to  strike  put  is  addressed 
to  the  sound  judicial  discretito  of  the  trial  court/  and,  though 
causes  for  its  allowance  exist,  refusal  6f  the  court  to  allow  it  is 
either  not  reviewable  eirror^*  or  will  not  ordinarily  be  disturbed.' 

»St.  Louis  &  S..F.  E.;0o.  v.  Sutton,  169  Ala.  389,  65  So.  ,989,  Ann.  Cas. 

;■      a912Bi.366.  ,     '    !i  ,         , 

SAs  the  party  pleading  can  talce  nothing  on  the  trial  by  reason  of  im- 
'   proper  matter,  no  injury  can  result  to  the  adverse  party  from .  refus- 
al of  the  motion.    Davis  v.  Louisville  &  N.  E.  Co:  108  Ala.  660,  18  So. 
687.     See  also  Smythe  v.  Pars6ns,  37  ■  Kan.  79,  14  Pao.  444, !  citing 
.     Brake  V.  Ft.  Scott  First  Nat.  Bank,  33  Kan.  639,  7  Pac.  219. 
It  should  use  this  power  with  reluctance  and  caution.     There  is   little 
'  benefit  in  inotioris  of  this  kind,  and  there  'may  he  much  harm.    Imma- 
'       terial  evidence  can  always  he  rejected'  at  the  trial.     Essex  v.  New 
York  &  C.  E.  Co.  8  Huri, '3.61.  -,     '  ' 

But  denial  of  the  ^notion  does  not  involve  the  merits  of  the  aq|;ion  or 
involve  a  substantial  right.  Emmens  v.  McMillan  Co.  21  Misc.  638, 
47  N.  Y.  Supp.  1099.  See  atso  Duutpn  v.  Hagerman,  18  App.  Div.  146, 
46  N,  Y.  .Supp.  758;  Hat'ch.v.  Matthews,  85,  Hun,,  , 522,  ,33  N.  Y.  Supp. 
332;  Dunkirk  v.  Lake  SJiorp  &'m,  S.  E.'  Qo.  75  Hun,  366,  27  N.  Y. 

,,'eupp:  105.'  ,,,,■„    '",',;;„,/:  ,'       ',  i',  ,  ! 

8  Woodstock  Iron  '-Works^  v.  Stockdale;  143  'Ala:  550;  39  So.  335^  6  Ann. 
Cas.  578 ;  Eeynolds.  V.  LawBence,  147  Ala.  216,  40  iSo.  576,  119  Am. 
St.  Eep:  78;  Bynum  v.  Gay,  161  Ala.  140,  135  Am.  St.  Eep.  121,  49  So. 
757;  Western  pnion  Teleg.i  Co.  v.  Mei^ittj  55  Elai462,  127  Am.  St. 
Eep.  169,  46  S9.  1024;  Peck  v.  Eees,  7  Utah,  467,  13  L.E.A.  714,  27 
Pac.  581. 


7., Motion  ,tp,m,ake  more  definite  and  certain.  ,  , 

As  a  general'  rule,  indefiniteness  and  uncertainty  in  a  plead- 
ing' is  reached  only  by  a' motion  to  inalcei'the  pleading  more 
definite  aiid  certain''  but  the' objectioli  is  waived  unless  iaken 
by  appropriate  remedy,  during  the  tinije  allowed  for  pleading,' 
.pr  before  the  party  bas  noticed  the  pau^q.foy  trial,*  but  cannot 
be  taken  by  motion  at  the  trial.*  :;. 

, . ,  And.g,.  motion  filed  out  pf  time  may,  on  application  of  the  ad- 
,.Kerse  party,  be  stricken  from  the  fiks.*  ■ 
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1  Tlie  sufficiency  of  pleadings  in  this  respect,  generally,  is  discussed  in  the 
Brief  on  the  Pleadings,  in  appropriate  places;  this  section  being  lim- 
ited in  its  scope  to  the  propriety  of  the  remedy,  and  when  the  .objec- 
tion may  be  raised  with  reference  to  the  trial. 

8  As  to  exclusiveness  of  the  remedy,  see,  generally.  Bush  v.  Cella,  52  Ark. 
378,  12  S.  W.  783 ;  Casey  v.  Dorr,  94  Ark.  433,  140  Am.  St.  Rep.  124, 
127  S.  W.  708,  21  Ann.  Cas.  1046;  Goshen  v.  Kern,  63  Ind.  468,  30 
Am.  Eep.  234;  Thomson  v.  Madison  Bldg.  &  Aid  Asso.  103  Ind.  279, 
2  N.  E.  735;  Ohio  «fc  M.  R.  Co.  v!  Walker,  113  Ind.  196,  3  Am.  St.  Rep. 
638,  l5  N.  E.'  234;  Brazil  Block  Coal  Co.  v.  Gaffney,  119  Ind.  455,  i 
L.R.A.  850,  12  Am.  St.  Rep.  422,  21  N.  E.  1102;  Louisville,  E.  &  St.  L. 
Consol.  R.  Co.  V.  Wilson,  132  Ind:  517,  18  L.E.A.  105,  32  N.  E.  311; 
Louisville  N.  A.  &  C.  R.  Co.  v,  Lynch,  147  Ind.  165,  34  L.R.A.  293,  44 
N.  E.  997,  46  N.  E.  471,  1  Am.  Neg.Rep.  585;  State  ex  rel.  Little 
V.  Parsons, .  147  Ind.  579,.  62  Am.  St.  Rep.  430,  47  N.  E.  17 ;  iCleve- 
land,  C.  C.  &  St.  L.  R.  Co.  v.  Berry,  152  Ind.  607,  46  L.R.A.  33,'  53  N. 
E.  415,  6  Am.  Neg.  Eep.  45 ;  Price  v.  Atchison  Water  Co.  58  Kan. 
551,  62  Am.  St.  Rep.  625,  50  Pac.  450,  3  Am.  Neg.  Rep.  392;  Thomp- 
son v.  Harris,  64  Kan.  124,  91  Am.  St.  Rep.  187,  67  Pac.  456;  Roay. 
Elk  County  Comrs.  1  Kan.  App.  219,  40  Pac,  1082;  Atteberry  v.  Pow- 
ell, 29  Mo.  429,  77  Am.  Deo.  579;  Hojloway  v.  HoUoway,  97  Mo.  628, 
10  Am.  St.  Rep.  339,  11  S.  W.  233 ; ,  Gfeller  v.  Graef emann,  64  Mo. 
App.  162;  Kyd  v.  Cook,  56  Neb.'71,  76  N.  W.  524,  71  A.  S.  R.  661; 
Dexter  v.  Fulton,  86  Hun,  433,  33  N.  Y.  Supp.  901;  Stokes  v.  Taylor, 
104  N.  C.  394;  Valley  R.  Co.  v.  Lake  Erie  Iron  Co.  46  Ohio  St.  44, 
1  L.R.A.  412,  18  N.  E.  486 ;  Giroux  Amalgamator  Cb.  v.  White,  21  Or. 
435,  28  Pac.  390;  Chapman  v.  Charleston,  ,28  S.  C.  373,  13  Am.  St. 
Rep.  681,  6  S.  E.  158;  Crocker  v.  Collins,  37  S.  C.  327,  34  Am.  St. 
Eep.  752,  15  S.  E.  951;  Cartin  v.  South  Bound  R.  Co.  43  S.  C.  '221,  49 
Am.  St.  Eep.  829,  20  S.  B.  979 ;  Long  v.  Hiintfer,  48  S.  C.  179,  26  S.'  E. 
228 ;  Schumpert  v.  Southern  R.  Co.  65  S.  C.  332,  95  Am.  St.  Rep.  802, 
43, S.  E.  813,  3  Am.  Neg.  Rep.  676;  Fares  v.Gleason,  14  Wash.  657; 
.Weiser  v.  Holzman,  33  Wash.  87,  99  Am.  St.  Rep.  932,  73  Pac.  797; 
Sehweickhart  v.  Stuewe,  71  Wis.  1,  5  Am.  St.  Rep.  190,  36  N.  W.  605; 
Dr.  Shoop  Family  Medicine  Co.  v.  Wernich,  95  Wis.  764,  70  N.  W. 
160;  Zinc  Carbonate  Co.  v.  First  Nat.  Bank,  103  Wis.  125,  79  N.  W. 
229,  74  Am.  St.  Rep.  845;  Darlington  v.  J.  L.  Gates  Land  Co.  142 
Wis.  198,  135  Am.  St.  Rep.  1070,  125  i^'.  W.  456 ;  Dickerson  v.  Hamby, 
96  Ark.  163,  131  S.  W.  674;  Stewart  v.  Fleming,  96  Ark.  371,  131  S. 
W.  955;  Yarslowitz  i'.  Bienenstbck,  141  App.  Diy.  §4,  125  N.  Y.  Supp. 
649 ;  Roberts  v.  St.  Louis,  L  M.  &  S,  E.  Co.  95  Ark.  249,  130  S.  W. 
531. 

In  Kellogg  V.  Baker,  15  Abb.  Pr.  286,  this  motion  was  said  to  be  a  sub- 
stitute for  a  special  demurrer,  which  formerly  dischairged  the  same 
office.  ,'■... 

And  some  of  the  courts  still  hold  to  the  special  demurrer.  Colton  y.  On- 
derdonk,  69  Cal.  155,  58  Am.  Rep.  556,  10  Pac;  395;  trintup  v.  Rome 
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Land  Co.  90  Ga.  180,  15  S.  E.  764 ;  Randall  v.  Rosenthal,  —  Tex.  Civ. 

App.  — ,  31  S.  W.  822. 
'As  before! demurrer. ;   Fritz  v.i  Grosnicklaus,  20  Neb.  433,  30  N.  W.  411; 

Burr  V.  Brantley,  40  S.  C.  538,  19  S.  E.  199;  Van  Etten  v.  Medland, 

53  Neb.  569,  74  N.  W.  33. 
Or  before  plea  to  the  merits.     Huntington  v.  Mendenhall,  73   Ind.  460; 

German  Nat.  Bank  v.  Leonard,  40  Neb.  676,  59  N.  W.  107 ;  Weaver  v. 

Harlan,  48  Mo.  App.  319 ;  Huber  v.  Wilson,  33  N.  Y.  S.  R.  849,  11  N. 

Y.  Supp.  377;   Pugh  V.  White,  78  Ky.  210;   Williams  v.   Myers,  18 

Pa.  Co.  Ct.  416;  Gaines  v.  Summers,  39  Ark.  482. 
But  a  stipultition  extending  the  time  to  answer  or  demur  does  not  viraive 

the  right.    Young  v.  Lynch,  66  Wis.  514,  29  N.  W.  224. 
4  Kellogg  V.  Baker)  15  Abb.  Pr.  286.        .  '. 

6  Nischke  v.  Wirth,  06  Wis.  319,  28  N.  W.  342*;  St.  Louis  &  S.  J'.  R.  Co.  v. 

Snaveley,  47  Kan.  637,  28  Pae.  615.     See  also  Stickney,  v.  Blair,  50 

B^rb.  341. 
All  mere  technical  or  formal  objections — and  these  include  indefiniteness 

and  uncertainty — must  be  raised  by  appropriate  remedy  before  trial; 

otherwise,  they  are  vpaivcd.^   Orman  v.  Mannix,  17  Colo.  564,  17  L.R.A. 

602,  30  Pae.  1037;  Chesterson  v.  Munson,  27  Minn.  498,  8  N.  W.  593; 

Boston  &  A.  R.  Co;  v.  Pearson,  128  Mass.  445.     And  see  Folsom  v. 

Brawn,  25  N.  H.  114.     . 
jAfid  such  defects  in  pleading  cannot  be  questioiled  by  oral  demurrer  at 

the  opening  of  thp  itria,l.    Glaspie  v.  Keator,  56  Fed.  203.    Nor  by  oral 
'demurrer  at  trial  objecting  to  the  introduction  of  any  evidence  under 

the  pleading.     Weaver  v.   Harlan,   48  Mo.  App.   319;   Hurst  v.   Ash 

Grove,  96  Mo.  168,  9  S.  W.  63,1;  Armstrong  v.  Danahy,  75  Hun,  405, 
''27  N.' Y.  Supp.  60.    And  see  Stickney  v.  Blair,  50  Barb.  341. 
iijritz  V.  Grosnicklaus,  20  Neb.  413,  30  N.  W.  411, 


v.— THE  EIGHT  TO  OPEIT  AJSTD  CLOSE. 

1.  Who  entitled  to,  generally. 

2.  Effect- of , adiniss.ions.  :,■      ^     ,,    ■  > 

a.  In  general;  sufficiency. 

b.  Necessity  of  admitting  quantum  of  damages. 

c.  Necessity  ofi  incorporating  , in  pleadings. 

d.  Admissions  offered  at  the  trial.  ,; 

e.  Several  defendants  and  admissions ,  not  made  by  all.   , 

f.  Defendant's  failure  to  introduce  evidenpe. 

g.  Time  for  making  admission  or  Request,  t9  open  and  cloBe, 
h.  Effect  of  reply  to  restore  right  to  plaintiff. 

3.  Refusal  of  the  right,  error. 

4.  Duty  to  begin. 

5.  Waiver  of  the  opening  and  closing. 

1.  Who  entitled  to,  generally. 

The  burden  of  proof,  with  its  incident  right  :to  open  .and  dose, 
naturally  and  necessarily,  is,  in  the  first  instance,  with  the  plain- 
tiff or  party  who  initiates  the  action,  and,  if  hte  has  to  giVe  any 
evidence  in  order  t6  be  entitled  to  a  verdict,  he  has  the  right  to 
begin 'by  opening  the  caste  to  the  jury  'and  sidducing  his  evidence 
first.^    ; 

iThis  ruiehas  been  more  broadly  slated:  "The  true  rule,  however,  is  that 
the  party  holding  the  affirmative  of  the  issues  has  the  right  to  open 
and  close."  Marshall  v.  Wells,'  7  Wib.  1,  tS  Am.  Dec.  381,  26  R.  C.  L. 
§  22.  See  61  L.R.A.  514  et  seq.,  for  an  extensive  note  on  the  effect  of 
an  admission  to  change  the  burden  of  proof  and  the  right  to  open  and 
close. 

England— Mercer  v.  Whall,  5  Q.  B.  447,  114  Eng.  Reprint,  1318,  14  L.  J. 
Q.  B.  N.  S.  267,  9  Jur.  576. 

Alabama — Chamberlain  v.  Gaillard,  26  Ala.  504. 

Arkansas — Sillivant  v.  Reardon,  5  Ark.  140;  Pogue  v.  Joyner,  7  Ark. 
462;  Pierce  v.  Lyman,  28  Ark.  550;  Bertrand  v.  Taylor,  32  Ark.  470, 
476;  Mine  La  Motte  Lead  &  Smelting  Co.  v.  Consolidated  Anthracite 
Coal  Co.  85  Ark.  123,  107  S.  W.  174. 

California— Benham  v.  Rowe,  2  Cal.  387,  56  Am.  Dec.  342. 

Florida— Pyles  v.  Mt.  Airy  Guano  Co.  58  Fla.  348,  §0  So.  872. 

Georgia — McKibbon  v.  Folds,  38  6a.  235;  Brunswick  &  W.  R.  Co.  v.  Wig- 
gins,  113    6a.   842,   61   L.R.A.    513,    39    S.   E.   551. 
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lllinoia— G'eringei- V.'Nbvak,  117  111.  App.  160. 

Indiana— Aurora  V.  Cobb,  21  Ind.  4S2;  Baltirflor^  &  0.  R.  Co.  v.  McWhin- 
'  ' '  ney,  .86  ■  Ind.  436, '444;  Fetiers"  v.  Muncle  Nat.' Bank,  34  Ind.  251,  7 
Am.  Rep.  ,225;  Camp  v.  Brown,  48  Ind.  575.  But  held  otherwise  in 
actions  of  ibrt  in  Indiana..    Heilman  v.  Shanklin,  60  Ind.  424. 

Iowprr"!Wli6re,  .without  the  introduction  of  any;  evidence,  the  plaintiff  would 
fail  in  the  action,  the  burden  of  proof  is  on  him,  and  he, has. the  right 
to  open  and  close.     Viele  v.  Germania  Ins.  Co.  26  Iowa,,  9,  96  Am, 

Dec.^83. "'" '    '  '■;'  '■   ^  '■",_'  ;^ ■■■■■•■-'•        :■     ■'■■ 

^ansas — Pprkins  v.  Ermel,  ?  .Km  325.     Tlje  ,test^  is  agains^  whpm, would 
judgment  be  rendered  if  no  evidence  were  introduced,  that  par.ty  has 
,  ,,tbe  r;ght  to  open  and  closef.    Park  v.  Ensign,  66  Kan.  50,  97  Am.  St. 
,  Rep,  352,  71  Pac.  230. 
Kentucky— Barker  ,Cedp,r  Co.  v,  Roberts,  23  Ky.  L.  Rep..  1345,  65  S^  W, 
1 123.;  American!  Aoci.  ,Co.  ,v.  Reigar;t,  9^  Ky.  ,547,  21  L.R.A.'  651,  42  Am. 
,    ^St  Rep.  i374,"23  S.,\y..i9l':,     ',,'.     ,, 
MaineTf-Jphnsoni  V.  Josephs,,  75  Me..  644,,  wliere  the  ru^e  is,  clearly  atated. 
Maryland-nShoop  v.  Fidelity  &  D.  Co.  124  Md.  130,  91  Atl.  753,  Ann.  Cas. 
!•■'   1916D,  954;  Townshendv.  Townshend,  7  Gill,  10,..25.  .. 

Massachusetts — Dorr  v.  'Treinoni'Nat.  Bank,  128  Mass.  349,  except  in  an 
"  avowry  for  'rent  in  replevin, '  where  the  practice  was  said  to '  be  not 
uniform.     Page  v.  Osgood,  2  Gray,  260. 

MisBouri-^'Elder  v.  Oliver,  30  Mo.  App,  575,  wherS  a  large  nuitober  of  cases 
is  citfed.'     ■  ',',■■.;  ,  . .  ■     , . 

Nebraska— Rolf e  V.  P'illoud,  16  Neb!  '21,  1^  'n.  W.  615;,  Mizer  v.  Bristol, 

30  Neb.' ISS,  46  N.  W.  293:        ,      " 
Neiy  York^ — See  cases  cited  ui^der,  next,  p^int,,  and  Katz  v,  Kuhn,  9  Daly, 
,.166,  as  qualified  in  32  MpaJc,  Eng.  .R^p.  276,  note;  .ipake  Qntariq  Nat. 
Bank  v.  Judson,  122  N.  Y.,.278,  25  .iST.  E.  367;'People  y.  Xf^orn,  156  N. 
'',_   Y,  286!-42,  L.R.A.','36,8,,50  N,  E.  ,m  ''  .''.•!..,■'•,• 

N,prth  Carolina — Love  v. 'Diekerson,  85  N.  C.  5.       !,;        I  ;    i  ;. 

If  defendant  introduces  no  evidence^  he  is  entitled  to  ■  open  and  close  the 

■nargumenti  .  Brown- v.  Southern  R.  Go.  140  N.  0.154,  52  S.  E.  198. 
Ohio^Dille  v.  Lovell,  37  Ohio  St.  415  (a  well-considei-ed  case). 
South  Carolina— Bilrckhaltbr  v.  Coward,  16  S.  C.  435. 
Vermont — See  reasoning  in  (Jross  v.jTurner,  21,  Vt.  437. 
Virginia — Young  v. .Highland,  9  Gratt.  16  (a  well^eoilsidered  ease).  , 
\yisqopsin— Marshall  v.  ,Wells.  7  Wis.  1,  73.  Am.  Dec... 381.  ,  ,        .■;■; 

The  books  abound  in  conflicting  authorities  under  t>e  common-la*  pro- 
cedure,,  where  it  was  sought  to  settle  the  question  on  theoretic  con - 
.  ,  '  siderations  atnd  in  view  of  artificial'  rules  of  pleading  which   bften 
,!   .jmade  it  difficult  to  determine  who  had  the  affirmative.     The  question. 
Who  has  the  affirmative  of  the  issue?    if  it  be  ap{)lied  as  the  test,  will 
7    generally  lead  to.  thfe  above  conclusion;  but  as  there  are  cases  in  'Which 
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a  legal  presumption  supplies  the  place  of  eyidence  to  establish  that 
affirmative,  and  other  cases  in  which  the  party  having  the  negative 
has  the  burden  of  giving  evidence  because  the  facts  are  peculiarly 
within  his  knowledge,  that  rule  does  not  serve  as  a  guide  to  the 
right  to  open  and  close,  unless  close  attention  is  paid  to  its  excep- 
tions. The  little  volume  of  JBest  on  the  Right  to  Begin — an  admirable 
analysis  of  conflicting  authorities  and  deductions  of  resuming  rules^ 
is  not  a  safe  guide  under  the  new  procedure. 

The  only  substantial  question  raised  by  the  recent  American  authorities 
touching  this  point  is  whether  the  necessity  of  evidence  in  order  to 
establish  the  amount  of  damages,  when  the  existence  of  a  cause  of 
action  is  admited,  entitles  the  plaintiff' to  begin,  or  whether  he  must, 
in  such  case,  wait  until  defendant  has  adduced  evidence  in  support 
of  his  justification,  or  other  affirmative  defense.  The  latter  has  been 
held  to  be  the  rule  in  Illinois,  Indiana^  N'ew  Hampshire,  Soiith  Caro- 
lina, and  Kentucky. '  Chicago,  B.  &  Q.  E.'  Oo.  v.  Bryan;  90' 111.' 126, 
134;  McLees  v.  Felt,  11  Ind.  218,  220  (and  see  abdve)  ;  Seavy  v. 
■  Dearborn,  19  It  H.  351;  Moses  v.  Gatewood,  39  S.  C'  L.  (5  Rich.)  234 
(but  in  Burckhalter  v.  Coward,  16  S.  C.  435,  443,  there  is  a  dictum 
saying,  "It  seems  that-  in  all  actions  for:  unliquidated  damages  lor 

,  personal  injuries,  libel,  and  slander,  the  plaintiff  opens  and  replies")  ; 
,  M?Kenzie  V.  Milligan,  1  S.  C.  L.  (1  Bay)  248;  Goldsberry  v,  Stute- 
ville,  3  Bibb,  345. 

But  when  the  plaintiff  ha^  to  prove  his  caus,e  of  action  as  well  as  his 
damages  he  is  required  to  give  his  evidence  on  both  ppints  while 
presenting  his  case  in  chief,  and  cannot  reserve  his  .evidence  as  to 
damages  until  rebuttal.  Where  an  admission  takes  the,  place  pf  evi- 
dence a,s  to  the  cause  of  action,  the  rule  of  convenience  in  respect  to 
proving  damages  rerriains  unchanged.  It  has  been  said  in  support  of 
the  other  viiew  that  when  a  cause  of  action  is  admitted,  it  is 'then 
for  defendatit  to  atteih'j)t  to  establish  his  justification  or  other  affirm- 
ative defense,  and  if  he  fails  the  case  stands  as  if  there' were  a  de- 
fault, and  plaintiff  can  thereupon  give  evidence  to  assess  his  dam- 
ages. The  fallacy  of  this  is  that  if  defendant  gives  any  substantial 
evidence  in  support  of  his  affirmative  defense  it  cannot  be  known 
whether  he  has  sustained  it  or,  not  until  th,e  verdict  is  received.  Hence, 
the  most  convenient  time  pra,ctically  to  prove  damages  is  also  the 
most  appropriate  theoretically, — ^before  defendant  opens;  and  if  de- 
fendant wishes  the  riglit  to  begiii  he  should  be  held  to  admit  all  that 
plaifttiff  has  any' right  to  prove  under  his  pleading; 

Tlie  rule  generally  accepted  for  determining  the  right  to  open  and  clbse  is 
that  he  upon  i^|iom  the  burden  of  proof  lies,  or,  as  has  ■  been  said  in 
some  cases,  he  who  holds  the  laboring  oar,  is  entitled  to  open  and  close 
the  case,  whether  he  be  plaintiff  or  defendant.  Einstein  v.  Mun- 
n^rlyn,  32  Fla.  381,  13  So.  926;  Fidelity  Bkg.  &  T.  Co.  v.  Kangara 
Valley  Tea  Co.  95  Ga.  172,  22  S.  E.  50;  Caasell  v.  First  Nat.  Bank. 
169,  111.  380,  48  N.  ,B.  701;   Leib  v.  Craddock,  87  Ky.  525,  9  S.  W. 
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,838;  Olds  Wagon  Co.  v.  Benedict,  25  Neb.  372,  41  N.  W.  254;  Hick- 
man V.  Layne,,  47  Neb.  177,  66  N.  W.  298;  Staats  v.  Hausling,  22 
.  Misc.  526,  50  N.  Y.  Supp.  222;  Whitney  v.  Brownewell,  71  Iowa,  251, 
32  N.  W.  285;  Bush  v.  Wathen,  20  Ky.  L.  Rep.  731,  47  S.  W.  599. 

Or,  as  sometimes  stated,  the  general  ^  rule  is:  that  the  right  .to  open  and 
close  belongs  to  the  party,  who  has  the  burden  of  proof,  and  who 
would  .be  defeated  if  no  evidence  were  offered.  Beal  &  D.  Dry  Goods 
Co..  V.  Barton,  80  Ark.  326,  97'^  S.  W.  58;  Turner  v.  Elliott,  127  Ga. 
338,  56  S.  E.  434  (admitting,  plaintiff's  clainj:  and  assuming  burden  of 
proof) ;  in  Ee  Wharton,  132  Iowa,  714,  109  N.  W,  492  (will, .execu- 
tion admitted,  contest  as  to  mental  capacity)  ;  Rich  v.  Bailey,  123 
Ky.  827,  97  S.  W,  747  (^a,lse  imprisonment,  arrest  admitted  and  just^ii 
fieid);  IJarly.v.  Ear,ly,  75  S.  G.  15,  54  S.  JJ.  827  (complaint  ad- 
mitted, a,#irma,tiv^  defense).  ,,,,,,,, 

In  Cortelyou  v.  Hiatt,  36  Neb:  584,  54  N.  W.  964,  Chief  Justice  :  Max- 
well said:  "The  rule  is  this:  'That  where  theplaintiff  has  anything 
to  prove  in  order  to  get  a  verdict,  whether  in  aii  action  eao  contractu 
or  ex  delicto,  and  whether  to  establish  hiB|  right  of  actipn  or  to,  fix  the 
amount  of  his  damages,  the  right  to  begin  and  reply  belongs  to  him.' 
This  rule  has  been  generally  adopted  in  this  country.  The  unvarying 
test  furnished  by  this  rule  is  to  consider  which  party  would,  in  the 
estate  of  the  pleadings  and  of  the  record  of  admissions^  get  a  verdict  for 
Substantial  damages,  if  the  cause  were  submitted  to  the  jury  without 
any  evidence  being '  offered  by  either.  If  the  plaintiff  would  succeed, 
then  there  is  nothing  for  him  to  prove  at  the  outset,  and  the  defend- 
'  '  aiit  begins  and  replies ;  if  the  defendant  would  succeed,  then  there  is 
something  for  plaintiff  to  prove  at  the  oiitset,  and  the  plWntiflf  be- 
gins and  replies.''  '  ■':,.■  ,  ,,    ,      i  I'l 

The  test  is  whether  without  any  proof  the  plaintiff  upon  the  pleadings 
is  entitled  to  recover  upoii  all  the  causes  of  action  alleged  in  his  com- 
plaint. If  he  is,  and  the  defendant  alleges  a!ny  counterclaim  contro- 
verted' by  the  plaintiff's  pleading  or  any  affirmative  matter  of  de- 
'  fen^e  in  avoidance  of  the  plaintitf's  alleged  cause  of  action  and  which 
is  the  subject  of  trial  the  defendant  has  the  right  to  open  and, close; 
otherwise  not.  take  Ontario  Nat.  Bank  v.  Judson,  122  N!  y1  27S,  25 
'  N.  E.  367;  Miller  v.  Meyerhoff,  79  App.  Div.  ^32,  81  N.Y.  Supp.  234. 

The  test  formerly  stated,  and  sometimes  repeated  even  in  cases  upder,  the 
new  procedure,  is  that  the  party  against  whoni  judgment  would  go 
if  no  evidence  were  given  has  the  right  to  begin.  ,  Adflison  v.  Duncan, 
35  S.  C.  165,  14  S.  E.  305;  Martin  v.  Suber,  39  8.  ,C.  525,  ,18.  S.  E. 
125;  Finnell  v.  Bohannon,  19  Ky.  L.  Rep.  1587,  44  S.  W.  94;  Porter 
V.  Still,  63  Miss.  357.  ■    .  i;' 

But  this  is  not  a  safeguid^  under  the  new  procedure,  for  now  partial  de- 
fenses may  be  .pleaded;  and  if  a  partial  defense  is  the  only  defense, 
plaintiff  would  be  entitled  to  judgment  if  no  evidence  were  given,  but, 
Abbott.  Civ.  J\ir.  T.— 10.  . 
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Nevertheless,  if  the  partial  defense  is  crnly  a  traverse  of  a  part  of  his 
complaint  or  alle^atibhS  of  damage,  he  is  entitled  to  give  evidence, 
and  therefore  toiopeh'  and.  close,  in  order  that  he  may  recover  the  full 
amount  claiindd.  • '         '    '       '  .    i    .  ■     . 

On.  a  plea  of'-paymeht  of  the  amount-  due  on   a'  contract,  although  the 
.  .  letter  of  the  rule  would  give  to  the  -  defendant '  the  right  to  begin  and 

-I.' '  conclude,   yet,,  where   his  •  testimony' tended   to'  prove   that   plaintiff 

.:    nlaliciously  delayed- the  work  and  contested  the  matter  as   if  there 

had  been  a  plea  having  the  effect  of  the  general  issue,  the  burden  Is  on 

the  plaintiff  and  entitl'^s  him  to  be^in  and  conclude;     Smaltz  v.  "Ryan, 

112  Pa.  423,  3  Atl.  772.- ■  '     ''■';' 

In  a  suit  brought  on  a  promissory  note,  when  the  execution  of  the  note 

has  been  denied  under  oath,  the  tiurdeh  of  proving  its  exeoutioii  rests 

on  plaintiffs,  and  they  are  entitled  to '  open  and  close  the  argUinent. 

'Bates  v.  Fbrcht,  89  Mo.M21,  IS.  W.  120.''    ■  •  '■  '     '   "'^ 

And  a  bity  in  ain  action 'to  recover  a  penaltjr  for'the  violation  of  a  muni- 
cipaT  ordinaiicfe  hks''the  right  t6  open  and.  'conclude  ar^umeni  before 
the  jury.    Columbia' V.  Johnson,'  72  Mo.  App.' 2S2. 

In'^inanj'  of  the  staies  sta,tutes  have  been  enacted  providing  rules  for  the 

'       determination  of  which  pa,rty  shall  open  and  close  the  case. 

Thp  statutes  regulating  the  rigljt  to  open  and  clo^e  .relate  to  the  ( a )  .open- 
ing statement,  j(b)  production  of  evidence;  and.  (c,),;iai;gument  to  the 
jury.,,'The'^ex's.?,'8tatilte,(Veri).-Sayl.iCiY.  .Stat.iQU,  (gupp.  1918)  § 
1951)  in  ,add,itiqn  provides  .fpr  reading  j;he,  pleadings:  (1)  by  the 
plaintiff  or,  his  counsel;  (2),  by  defendant  or  his,  counsel;  and  (3)  by 
.  tfie  mtervener , if  any  .there  be,  ,bef pre:, the  opening,  statement.    , 

The  statutes  regulating  the  above  matters  may  be  divided  into  two  gen- 
era^  classes j  one ,  class ,  confprring  the  opening  right  on  the ;  plaintiff; 
tlie  cither  on  the  party  having  the  .burden  of  proof  or  party  \yho  would 
1)6  deJteat'ed  if  no  eyidence^'were  given.  ,  The  I'ight  of  priority  as  .tp  all 
of  the  above-inentioned  matters  is  not  .always  conferred  upon  the,,  same 
party  iii  a  particular  statute,  some  statutes  conferring  the  right  of 
priority  as  to  one  inatter  upon  one  party  ,and  as  to  anotlier  upon  an- 
other party.  In  a  majority  of  s,tatutes  conferijing  the  right  of  prior- 
ity upon  the^  plaiiitiff  and  in,  many  conferring  the  same  upon  the 
person  having  the  burden  of  proof  the  court  is  given  the  right  to 
"'■  direct  otherwise;  some  statutes  provide  that  the  direction  must  be  for 
good  cause  shown,  the  reader  skovild  consult  his  current  statutes  on 
this  question;  A  list  of  the  vario'iis  state  Statutes  follow  but  it  is  not 
intehded  to  be  exhaustive : 

statutes  which  confer  upon  the  plaintiff  the  right  to  make,  the  opening 
statement   are   illustrated  by   the   statutes   of   the   following   states; 
•     Arizona — ^Stat.  1913,  §  512;   Arkansas — Craw.  &  Mo^es  Dig.  of  Stat.' 
1921    §   1292;    California^Code  of   Civ.   Proc.   1915  "§   607 ;    Idaho— 
■".iComp.   Stat.   191&''§'  6847;    Kentucky— Carroll   Codes   §   317;    Minne- 
sota—Stat.  1913  (Supp.  1917)   §  7799'j '  Nebraska;— ComJ).  Stat.  1911  § 
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6834;    Code  of   Civ.   Proe.  tit.   IX.,   chap.   II.,   art.  2,   sub.  2;    North 
.    Dakota— Comp.  Laws  1913,  §  7619;  Ohio— Gen.  Code   (Baldwin  1921). 
11,447;  Oregon— Laws  §  132;  Utah— Comp,  Laws  1917,  §  6802;  Wash- 
jpgtpn — Pierce's  Code  1919,  §  8504. 
The  statutes,  of|  the  following  states  require  the  party  on  whom  rests  the 
bui'den  of  proof  to  first  state  his  case:     Colorado — Code,  cha,p.  14,  § 
204;   Indiana— Burns  4.nno.  Stat.  1914,  §  558;   Iowa— Code  §  3,700; 
Kansas^G^n.  Stat,  1909,  §  587?.     Montana— Rey.  Cocje,  1921  .§.,,9349. 
,  Oklahom_a— Comp.  La\ys  1909,  §  579,4;  Teyas— Vern.-Sayl.  Civil  Stat. 
,    1914  (Supp.  1918)  §  1951;  Wyoming— Comp.  Stat.  1920  §  5769. 
Statutes  which  require  the  plaintiiTi  to  ,  first  jntrodjice  evidence  are  illus- 
trated by  the  following:     Arizona,  California,- Idaho,  Minnesota,  North 
Dakota,  Oregon,  and  Utah.     See  statutory  references  above.; 
In  the  following  state  statutes  it  is  required  that  the  party  having  the 
bilrden  of  proof  first  produce  evidence:     Arkansas,  Colorado^.  Indiana, 
Iowa,  Kentucky.     Civil  Code  of   Practice  1919,   §   317,   Kansas,  Ne- 
braska, Ohio,  Oklahoma,  Texas,  '■  and  Wyoittlng.     Statutes  cited  above. 
■      According  to  Pierce's  Washington  Code  of  1919,  §  8504,  ;the  plaintiff 
•     or  the  party  on  whom  rests  the  burden  of  proof  on  the  Whole  action 
'  must  first  produce  evidence. 
According  to  the  statutes  of  the  following  states',  the  plaintiff  must' open 
'the  argument:     California — Code  of  Civil  Proc.  1915,  §  607;  Idaho — 
Rev.  Code   §'4383,  Comp.  Stat.'  1919  §   6847;   North  Dakota— Comp. 
Laws  19'13,  '§  7619;   Oregon— Laws  tit.  IL  chap.  IIL  §  132;  Utah— 
"Comjj.  Laws  1917,  §  6802. 

IDi, the- following  sj;ate ,  statutes ,  the ,  right  to  make  the  opening  argument  is 
given  tp  the  party  haying  the  burden  of  proof:     Arizona — Rev.  Stat. 

,  ,1913  §  518;  Arkansas— Craw.  &.  Moses  Digest  of  Stat.,  §1292; ,  Indi- 
ana,—B.urn^s  Anno. ,  Stat.  1914  (Supp.  1918,),  § '562;  Iowa— -A^no.  Code 
'  1897   (Supp.  1915)   §  ,3701;  Kentucky—  Carroll's  Codes  1919,;  Tit,  IX., 

..,..,§  317;  Montana— Rev.  Codes  1921,  §  9349;  Texas— Vern.-SayL .Civil 
, Stat.  1914  (Supp.,  19i8)  art.  1953;  Washington— Pierce's  Code  1919, 
,'i.§  8504,'     „,,  ,     ,        '  ,  '      ,     ,        '  .  ... 

In  Kentucky!  the  party  .;having  the  burden  of  proof  has  the  .conclusion  and 
adverse  party  the  opening.     Carroll's  Kentucky  Cpdes,  §:  317. 

2.  Effect  of  admissions. 

a.  In  general  J  sufficiency. -^Wheve  th6  defendant,  either  in 
positive  terms  or  by  the  nature  and  character  of  his  pleading, 
absolutely  admits  the  cause  of  ,  action, ,  thereby  at:(sq>lving  the 
plaintiff  from  the  necessity  of  making  any  proof  thereof  in  order 
to  succeed,  the  burden  of  proof  shifts  and  rests  with  the  defend- 
ant, and' he  is,  therefore,  entitled  to  open'  and  close.  But  this 
admission  must  be  unqualified,  and,  where  defendant  does  not 
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admit  the  entire  demand  of  plaintiff,  and  -wiiere  there  are  several 
issues,  if  the  plaintiff  is  called  on  to  maintain  a  single  one,  he 
retains  and  has  the  right  to  open  and  close.* 

» Beall  V.  iSTewtoll,  1  Cranch,  C.  C.  404,  Fed.  Cas.  No.  1,164;  Henderson  v. 
Casteel,  3  Cranch,  C.  C.  365,  Fed.  Cas.  No.  6,350 ;  Kitner  v.  Whitlock, 
88  111.  513;  Carpenter  v.'  First  Nat.  Bank,  119  111.  352,  10  N.  E. 
18;  Razor  VI  Razor,  42  Ill.'App.  504,  affirmed  in  149  111.  621,  36  N.  E. 
963;  Shaw  V.  Bernhairt,  17  Ind.  183;  Cainp  V.  Brdwn,  48  Ind.  575; 
Lindley  v.  Sullivan,  133  Ind.  588;  32  N.  E.  738,  33  N.  E.  361;  Milwau- 
kee Harvesting  Co.  v.  Crabtree,  101  Iowa,  52'6,  70  N.  W.  704;  Abat  v. 
'SigUi-a,  5  Mart.  N.  S.  73;  Ross  v.  Gould,  5  Me.  204  (dictum)  ;  Porter 
v.  Still,  63  Miss.  -357;  Crapson  v.  Wallace  Bros.  81  Mb.  App.  680; 
Cortelyou  v.  Hiatt,  36  Neb.  584,  54  N.  W.  964;  Citizens'  State  Bank  v. 
Baird,  ;42  Neb.  219,  60  N.  Wl  .551  <<Jic*«»i)  ;,  Welsh  v.  Burr,  56  Neb. 
361,  76  N.  W.  905;  Sorensen  v.  Sorensen,  68  Neb.  483,  94;  N.  W.  540, 
98  N.  W.  837,  100  N.  W.  930,  103  .N.  W.  455;  Belknap  v.  Wendell,  21 
N.  H.  175;  Buzzell  v.  Snell,  25.  N.  H.  474;  Bills  ,v.  Vose,  27,  N.  H. 
212;  Clarkson.  V.  Meyer,  39  N.  Y.S.  R.  188,  14  N.uY.  Supp.  144;  ,Con- 
selyea  v.  Swift,  103  N.  Y.  604,  9  N.  E.  .489;  Redmond  v.  Tone,  32  N. 

,  .,Y;  S.  R..260,  10  N.  Y.  Supp.  506;  J:,ak^ .Ontario, l^at.  B^nk  v.  Judsq^ 
.122  N.  Y.  278,  25  N.E.  36-7;  Taljmadge '  v^  P,i:ess  Pub.  C9.  39  N.  Y.  S^ 
..  R.  29„  14  N.  Y.  Supp.  331;  Plenty  v.  Rendle,  43  Hun,  568;,  McEae  v. 
,Lawrence,  75  N.  C,.,;289;,  Stillwell  v.  Archer, ,  64  ,Hun,  16.9,  18,  N.  Y. 
Supp.  888;  Johnson  v.  Maxwell,  87  N.  C.  ,18;  Lexington  Fire,  Life  & 
M.  Ins.  Co.  V.  Paver,  16  Ohio,  324;  Montgomery  v.  Swindler,  32  Ohio 
St.  224;  Sanders  V.'Sanders,  30  S.  C.'207V9'S.'E;  94;  Jones  v.  Swear- 
ingen,  42'S.  C.  58,  19  S.  E.  947;  Beckham  v.  Southern  R.  Co.  50  S.  C. 
25,  27  S."  E.  611;  Sanders  v.  Bridges,  67  Tex.  93,  2  S.  W.  663;  Harris 
V.  Pinckney,  —  Tex.  Civ.  App.  — ,  55  S.  W."38;  Steptdfe  v.  Harvey,  7 
Leigh,  501;  Vuyton  v.  Brenell^  1  Wash.  C.  C.  467,  Fed.  Cas.  No.  17,- 
026;  Wisconsin  Cent.  Bank  v.  St.  John,  17  Wis.  157;  Edwards  v.  Mur- 
ray, 5  Wyo.  153,  38  Pac.  681;  Curtis  v.  Wheeler,  Moody  it  M.  493,  4 
Car.  &  P.  196;  James  v.  Salter,  1  Moody  &  E.  501;  Overbury  v.  Mug- 
gridge;  1  Fost.  &  F.  137,  note;  Thomjison  v.  Security  Trust  &  L.^  InV. 
Co.  63  S.  C.  290,  41  S.  E.  464.       '■■ 

The  plaintiff's  case  must  be  admitted  in  its  entirety,  for  otherwise  the 
onus  is  left  upon  him.  Filby  v.  Turner,  9.  Colo.  App.  202,  47  Pac. 
1037.  If  the  defendant,  denies  even  one  of  the  important  allegations 
of  the  plaintiflf's  claim,  he  is  not  entitled  to  open  and  conclude  the 
argument,  although  he  admits  the  remaindeir  of  the  allegations  of  the 
complaint.  Steed  v.  Petty,  65  Tex.  490;  Benedict  v.  Penfield,  42  Hun, 
176.  '  ,     , 

Thus,  in  an  action  for  goods  sold,  an  admission  of  the  purchase,  coupled 
with  an  allegation  that  defendant  agreed  to  pay,  not  in  money  but  in 
merchandise,  is,  though  in  form  new  matter,  ,u}  ettect  only  a  denial  of 
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■  t\e  contract,  as  alleged.  Bradley  v.  Clark,  1  Gush,.  5^93}  Gilland  v. 
Lawrence,  13  N.  Y.  Week.  Dig.,  372. 

So,  in  an  action  for  price  of  services  or;  goods  an  allegation  of  negligence 
or  deficiency  in  quality,  stated  as  a  ground  far  recoupment,  dops  not 
admit  the  cauise.'  ofi  action;  Fiedeldey  v,,  Eeis,  12  Ohio  L.  J.  77,  .citing 
Simmons  v.  Greeft,  35  Ohio  St.  .104.;  Graham  v.  jGautier.,,  21  ,Tex.  Ill 
(an  action  for  damages  for  malpractiice ) .  ,  This  question  is  still  con- 
tested.- Penhryn  Slate  Co.  v.  Meyer, : 8  , Daly,  61;  Howard  v.  .Hayes, 
■,15  Jones  &  IS.  89.  ■,  But  compare  Stronach  v.  BledgQe,,;85  N.  C.  473. 
For  other  illustrations  see  Cheesman  v.  Hart,  42  Fed.  98 ;  Steel  v. 
Stames  ^  Ark.  — ,  15  S._W.  17;  Tliompson  ,v.  Blills,  39  Ind.  528; 
Donalioe  y.  feich,  2  j^d-  Ap'p.  SiCj,'  2g,  N/E,'l'Ooi;  Goodpaster  v.  Voris, 
8  Iowa,  334,  74  Am.  Dec.  313;  Vance  v.  Vance,  2  Met.  '581;  Lafayette 
County  Bank  v.  Metcalf,  29  Mo.  App.  384;  Lindsley  v.  European  Pe- 
troleum Co.  10  Abb.  Pr.  N.  S.'  107,  41  How.'  Pr.  56;  Felts  v.  Clapper, 
,69  Hun,  373,  23  N.  y!  Sujip,',  StiS;  3^renkmai)n''v.  's'chrieider,  2'3''Mise. 
336^  si'N.  f.  Supp.  232;'  McDougallv.  yPiiliiig,^  lo  Wash.  80,  52 
!'Pac.  530,;  Edwards  v.  jkurray!,"5  Wyo^  153,  38  Pac.  681.' 

Whether,  an  allegation;  \»;hich  i^  in  form,  new  niatter,,  but  is  in  fact  incon- 

,  sistent , :w^tl;^  a  material  allegation  pf  the  complaint,  is, to  be  deemed  a 

,,,,,,   d,enial,,  under,,  tli,e    new   procec^v^re,,  is,  a   question,  on   which,  there   is 

,;    muc^,  diffevEsnce  of  .opinion.     Conipare  with  ,aboye,  cases.  Abb.  N.  Y. 

Dig.  Argument^  of  Counsel,  §  13.      ,,      ,         .   ,  , 

The  ,J}e1;ter,  Viey?,  is  that  fqr,,tli^, purpose  ,oif , de(;er^ining  the  , right, tg,  begin, 
the,  adlriipsfon  of  plaintiff's  ca,se,whiph,def enchant  relies,  on,  mi^st  be 
explicit  and,  not  obs,cure;  and  that  if  his  ans\ver  gives  an  incpnsistent 
version  merely,  without  an  express  denial,  he  may  be  required. to  make 
an  express  adinission  of  plaintiff's  version  as  a  condition  of  claiming 
the  right  to  begin.  Argumentative  denials,  and  affirmative  statements 
which  imply  a  denial,  ha^e  generally  been  held  to  leave  the  right  to 
begin  with  piai'ntiff.  Teller  v.  Ferguson,  24  Colo.  432, 's'l  Pac.  429; 
Haines  v.  'Kent,'  11 '  Ind.  126;  Shujs'e  v.  ilfWilliams,  104' Ind.  512, 
'3  N.'e.  243;  liobbins  v,  S^en'cer,  121  Ind.  .'■,94,  S2' N.  E'.  660;"fe'amples 
\.  Carnahan,  21  I'n'd.  App,  5$,  51  N.  E;  ;425;  D'enny  v.  Booker, '2  Bibb, 
427;  Thurato'ii'  v."kennett,  22  N.  H.  151;  Churchill  \.,  teel'Ti  H.  C. 
341 ;  Beatty  v.  Hatcher,  13  Ohio  St!'  115.  But  cbinpar'e  Patton  v. 
■  Hainiltori,.  32  Iiid.  256;  Aurora  v.  Cobb,  21  Ind:492;"Hoxie  v.  Greene, 
37  How.  Pr.  97;  DeGraff'V.  Carmiehael,  13  Hun,  129.        - 

Defendant  'has'  the  right  to  operi  arid'  close  in  suits  for  the  recovery  of 
moiiey  due  under  a  conti'act  to  payj  such  as  a  note,  bond,  or  other 
instrument,  on  his' admissions  of  the  execution  of  the  instrument  and 
its  delivery,  coupled  with  averments  of  failure  of  consideration,  duress, 
that  it  was  given  by  mistake.  '  Grabossk.i  v.'Gewerz,  44  N.  Y.'  S.  R.  127, 
17  N.  Y.  S.upp>  528;  Brown  v. ' Tausick,  1  Misc.  16,  20  N.  Y.  Supp.  369; 
Addison  v.  Dunfcan,  35  'S.  0.  165,  14  S.  E.  305;  Martin  v.  Suber, 
39  S.  C.  S35,  18.  S.  E.  125 ;  Mtaitigomery  v.  Hunt,- 93  Ga.  438,  21  S.  E. 
59;'Levins.  V.  Smith,  102  Ga.  460, '31  S.  E.  Ifl4 ;' Southern  Mut.  Bldg. 
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&  L.  Asso.  V.  Perry,  103  Ga.  800,  30  S.  E.  658,  or  setting  up  other 
aifirmative  defenses,  such  as  usury  (Seekel  v.  Norman,  78  Iowa,  254, 
'  43  N.  W.  190;  Suiter  v.  Park  Nat.  Bank,  35  Neb.  372,  53  N.  W.  205), 
p^ynient  or  set>off  (Morehead  Bkg.  Co.  v.  Walker,  121  N;  0.  115,  28 
S.  E.  253;  Triieadale  Mfg.  Co.  v.  Hoyle,  39  111.  App.  532),  or  counter- 
claim for  damages  (Brower  v.  Nellis,  16  Ind.  App.  183,  44  N.  E.  939; 
Fitch  V.  Parker,  20  Ky.  L.  Eep.  842,  47  S.  W.  627;  Grant  Quarry 
Co.  T.  Lyons  Constr.  Co.  72  Mo.  App.  530;  Harley  v.  Fitzgerald,  84 
Hun,  305,  32  N.  Y.  Supp.  414;  Parks  v.  Young,  75  Tex.  278,  12  S.  W. 
986). 

If  the  only  issue  tried  is  on  a  counterclaim  the  defendant  has  the  right  to 
close.     Fischer  v.  Frohne,  51  Misc.  578,  100  N.  Y.  Supp.  1016. 

In  a  suit  on  a  life  insurance  policy  when  the  answer  admits  the  execution 
of  the  policy,  death  of  the  party  whose  life  was  insured,  proof  of  loss, 
,  etc.,  but  pleads  in  defense  a  violation  of  the  condition,  the  defendant 
has  the  right  to  open  and  close.  Seller  v.  Supreme  Lodge,  K.  P.  66 
Mo.  App.  449.  And  so  of  a  policy  of  fire  insurance.  Names  v. 
Dwelling  House  Ins.  Co.  95  Iowa,  642,  64  N.  W.  628.  Likewise  in  an 
action  on  a  policy  of  fire  insurance,  where  the  loss  is  admitted  aridHhe 
'  sole  question  is  upon  the  claim  of  defendant  that  the  fire  was  caused 
in  a  certain  manner,  the  defendant  bears  the  burden  of  proving  that 
cause  and  takes  with  it  the  right  to  open  and  close.  Firemen's  Ins. 
Co.  V.  Schwing,  10  Ky.  L.  Eep.  833,  11  S.  W.  14. 

The  same  rule  prevails  in  a  suit  on  a  judgment,  the  validity  of  which  is 
unquestioned,  when  payment  is  the  defense.  Lofland  v.  McDaniel,  1 
Penn.  (Del.)  416,  41  Atl.  882;  Pinson  v.  Puckett,  35  S.  C.  178,  14  S.  E. 
393. 

And,  unfler  a  statute  providing  that  the  party  who  would  be  defeated  if 
no  evidence  were  given  must  first  produce  his  evidence  and  argiie  the 
case  to  the  jury,  when  the  answer  makes  no  denial  of  the  allegations 
of  the  complaint,  that  advancements  by  plaintiff  of  specific  sums  had 
been  made  for  the  benefit  and  at  the  request  of  defendant,  but.  averred 
that  they  were  made  to  a  third  party  and  that  the  defendant  was 
insane,  the  defendant  will  be  entitled  to  open  and  close.  Rea  v.  Bishop, 
41  Neb.  202,  59  ISt.  W.  555. 

In  trespass  to  try  title,  when  the  defendant  admits  the  plaintiffs':  right 
to  recover  unless  that  right  is  defeated,  by  reason  of  a  defective  ac- 
,,        kn,ov!(ledgnjent  to  plaintiffs'  deqd,  the  defendant  has  the  right  to  open 
,  iapd   close,   where   the   plaintiffs   had   a  deed   vfhioh   appeared   to  be 
I     ,    ,d."ly  ^^"^Hiiowledged  and  this  made  a  prima  facie  case  for  them.     At- 
kinson V.  Eeed,  —  Tex.  Civ.  App.  — ,  49  S.  W.  260. 
Defendant  ,also  has  this  right  in  an  action  to  recover  for  libel  or  slander 
.    if  he  admits  the  act  complained  of,  but  pleads  that  it  vfas  justified. 
.  Cox  v.  Strickland,  101  Ga.  482,  28  S.  E.  655  j  Palmer  v.  Adams,  137 
Ind..  72,  36  N.  E.  695;  Stith  v.  Fullinwider,  40  Kan.  73,  19  Pac.  314; 
Hall  V.  Elgin  Dairy  Co.  15  Wash.  542,  46  Pac.  1049.     Or  if  the  an 
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Bweris  in  mitigation  merely.  ,  McCoy  y.  McCoy,  106  Ji^ds  492,  7,N.  E. 
188.  Ox  ii  defen(}ant  alao  deny  tliat  tjie  p|Ublication ,  was  malieioue 
or  that  the  words  were  slanderous  when  it  is  unnecessary  to  prove 
maHce  because  the  Words  ptiblished  ■Werfe'of  them,selve'S' actionable,' he 
'bears  the  burden  of  provitag'his  plea;  of  jiiBtification  and.  has  the  right 
to  open  and  concludei'  Ijoudsville'  Courier  Journal  i  Co. ,  v.  Weaver,  13 
Ky.  ,L.  Eep.  ,599,  17  Sj  W,,  IQlg.  .  J:iut  pesj  §  2,  _an^  cases  qite(|j  where  it 
iis  ,?,aid,tha,t  plaintiff  shall  open  and,,clpse  if. he  has  dsimages  to  prove, 
and,  In  th§ .  same  connection,  Burclchalter  v.  Coward,  16  S.  C.  '435, 
where 'Ihe  'court  says'  th'at  the  rule  'seiems  to  be  settled 'in  the  English 
courts  that  although  the  defendant"  admits  the'  cause  of  action  and 
jiistifles,  in  actions  for  personal  inijuries,  libel,  andi slander,, the  plain- 
tiff, shall  open  Bufid  clo,se  if  he,iia)ist(|prov^,unIiqijidate^,da;mages.     ;  ,, 

A  like  ifule  obtains  in  suits  .to  recover  for  an  fts^uit  <§tnd.  tottery.   lAJhe 

plea  justifying  entitles   the  defendant  to  open   and  close."-  Striqkla,fl(} 

V.  Atlanta  &  W.  P.  E.  Co.  99  Ga.  124,  24  S.  E.  981;  Seymour^  v.' Baiiey, 

■  76  Qa.jSSS.    Aij  adipis^ijon ,  of  the ,  assault  ,ajid  £^  pleji  son.  assault  ca^ts 

,  i , ,  ,the  burden  ,of  proof  on  |the  defendant ,  and,  gives,  him  the  right  tp,  jmake 
the;cqnLluding  argument  .^o  the  .jury.  'Walls,  jV.  Robb,  ,^5  Ky.  L.  Rep. 
159;  Phillips  v..  Mann,  •  m  Ky,  L.  J{ep..,  1705,  [44  ,S,.,^j  3-79;  Giyflns  v. 
Berkley,.  108^  Ky.  236,  56.  S.  W.  ,158,  TH?®  cases  are  opposed  to  the 
doctrine  laid  down  iri.all  the  English  and  rnp^-t  Amerjcan  cases,- dficided 
since-the  a)iop,tio?ii  of  ,the  .rule  in  Ca,vter  v.  Jones,  1.  Moody  &^K.  281, 

;  ,,6;  Car.  &  P.  64,  that,  the  plaintiff  has  tjie  ijight  to  begin  ,ii^  all,  ,:^qtions 
for  personal  injuries  although,  thiC.  aBjnnatiye  i^  vpith  /the  defendant. 
They  seem  to  be  controlled  .by  ,Ky.  Code,  1899,  §,  317,  giving  t^^f^;;right 
to  conclude  to  the  party  having  the  burden  of  proof.    .,      -    .  i. ,-, 

A  plea  of  justification  in  &  suit  to  recover  for  malicious,  prosecution;  and 
arrest  i  entitles  I  tile  defendant  to  open, and  conclude.  'Henderson.  v./Fran- 
cis,..75  Ga...l78;  Ocean  S.-  S.  Co.  v.  'Williams,  69  Ga.  251  .j i  Kigden  v. 
'Jorda,h,  81  Ga.  668,  T-S.  E.  857;  Johnson  v.  Bradstreet  Co.  81  ^ai  425, 
7  S.  E.  867.  But  see  Horn  v.  Simms,  92  Ga.  421,  17  S.  E.  670,  where  it 
was  held  that  the  plea  was  insufficient  in  justification  and  that  de- 
fendant did  not -hare  the  right ,, to 'open  .lund  cow<;lude.  ;  The  same, srule 
obtains  in  stlits  f jDr ,  danaages  for  personal  injujr^i^^  wh^n  the  defendant 
pleads  negligence  (jnthe  part  of  the , plaintiff  contributing  .to  his  in- 
jury./ Bush  V.  Watiien,  2o' Ky.  hi  RepV^l',' 47'S."V«': '^99. ' ' 
i(i   ,''i.')'M)  11.   j'.i  .'■;  ,  ,.    ■      ".  ■' .  ...J. .  .ju."-     "■::     I.;      '   'i.(;,',   .     ; '.^  i'  t-.i,;. 

As  to  what  is  a  plea  of  justificatioji,  spe  Ocean  S.  S.  Co.,  v.  Willjams,  69 

Ga.   251;    Central   R.   Co.   v.   Crosby,''74'   Ga.  ■737',' '58' Am.   Rep.   WdSj 

Georgia  I^.  Co.  -v,  Willjams,,, '74  ,Ga.  72?;  Henderson  v.  Francis,  75  Ga. 

'    Its ;  Seymour  v.'Bailey, '76  Ga'.  338,':''  .    '  »:!•■'        '';'''''  ' 

The. right  of  ithe.  co,u.rt  whefe  there  are, several  iss.ues  to  se-Ker  the  issues, 
.and  give,  the  opemng,  and  closing,  to-  each:  party;  accordingly,,  was 
recogniaedi  I  in  ,  Wisconsin  Cent.  .Bank,  ;v.- St.;  John,  j  17  Wis."  157,  and 
■^uytouiv.  Brenell,  1  Wash.  C.  C.  467,jFed.,.Cas.  iNo.  ,17,026;    ,,  .n 
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The  qnestion  whether  an  admission  the  effect  of  which  is 
claimed  to  shift  the  biirden  of  proof  and  the  incident  right  to 
open  and  close  is  sufficient,  in  form  and  substance,  to  accomplish 
what  is  sought  in  making  it,  generally  depends  in  any  given  case 
upon  the  particular  circumstances  of  that  case. 

In  some  cases  the  adihissioit  is  not  made  in  express  terms  but 
by  implication  or  inference,  from  the  nature  and  character  of  an 
affirmative  plea  or  answer  which  does  not  deny  the  allegaitions 
of  the  plaintiff's  pleadings,  but  confesses  and  avoids  them.^  But 
where  the  averment  which  is  claimed  to  have  the  effect  of  an  ad- 
mission, thoug'h  affirmative  in  form,  is  negative  in  substance,  it 
will  not  operate  to  give  to  the  party  making  it  the  right  to  open 
and  close.* 

1  Mann  v.  Seott,  32  Ark.  593 ;  Fairbanks  v.  Irwin,  15  Colo.  366,  25  Pac. 
'  701;  Williams  V.  Shup,  12  111.  App;  454;  TrUesdale  Mfg.  Co.  v.  Hoyle, 
39  111.  App.  532;  Indiana  State  Bd.  of  Agri.  v.  Gray,  54  Ind.  91; 
Oxtoby'  V.  Henley,  112  Iowa,  697,  84  N.  W.  942 ;  Tipton  v.  Triplett, 
1  Met.  (Ky.)  570;  Gran  v.  Spangehberg,  53  Minn.  42,  54  IST.  W.'933; 
Eea  V.  Bishop,  41  Neb.  202,  59  N.  W.  555;  Woodriff  v.  Hunter,  65 
App.  Div.  404,  73  N.  Y.  Supp.  210;  Hoxie  v.  Greene,  37  How.  Pr.  97; 
Chicago  Cottage  Organ  Co.  v.  Biggs,  22  Ohio  C.  C.  392,  12  Ohio  C, 
D.  497;  Norris  v.  Insurance  Co.  of  N.  A.  3  Yeates,  84,  2  Am.  Dec. 
•  '360;  Blackwell  v.  Coleman  County,  —  Tex.  Civ.  App.  — ,  60  S.  W. 
572;  Bonnell  V.  Jacobs,  36  Wis.  59. 

8  Teller  v.  Ferguson,  24  Colo.  432,  51  Pac.  429;  Ryals  v.  Powell,  83  Ga. 
278,  9  S.  E.  613;  Haines  v.  Kent,  11  Ind.  126;  Shulse  v.  McWilliams, 
104  Ind.  512,  3  N.  E.  243;  Barker  Cedar  Co.  v.  Roberts,  23  Ky.  L. 
Eep.  1345,  65  S.  W.  123;  Chambers  v.  Hunt,  18  N.  J.  L.  339;  Smith 
V.  Frazier,  53  Pa.  226. 

An  allegation  not  essential  to  the  party's  recovery  of  the 
amount  claimed  need  not  be  admitted  by  the  other  in  order  to 
entitle  the  latter  to  the  right  to  begin,^  The  fact  that  a  party 
has  alleged  what  he  has  not  the  burden  of  proving  in  order  to  re- 
cover does  not  entitle  him  to  begin.* 

1  Bush  v.  Wathen,  20  Ky.  L.  Eep.  731,  47  S.  W.  599 ;  Steele  v.  Hinshaw, 

14  Ind.  App.  384,  42  N.  E.  1034. 
Thus  where  plaintiffs  sued  for  goods  sold  by  them  jointly,  their  allegation 

that  they  were  partners,  though  it  is  relevant,  and,  it  may  be,  mate- 
■    rial,  in  case  plaintiff  has  to  give  evidence,  is  not  essential  to  enable 

them  to  recover  the  amount  claimed;  and  hence,  an  admission  of  the 

sale,  though  coupled  with  a  denial  of  the  partnership,  is  a  suflScient 
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admission  within  the  rule.  Millerd  v.  Thorn,  56  N.  Y.  402,  15  Abfa. 
Pr.  N.  S.  371.  See  also  Hurliman  v.  Seckendorf,  9  Misc.  264,  20  N.  Y. 
Supp.  740;  Trenkmann  v.  Schneider,  23  Misc.  336,  51  N.  Y.  Supp.  232. 

Soj  a  demand  in  the  answer  for  the  production  of  an  instrument,  a  copy  of 
which  is  annexed  to  the  complaint,  coupled  with  an  admission  of  the 
genuineness  of  the  original,  does  not  change  the  rule.  Murray  v.  New 
York  L.  Ins.  Co.  85  N.  Y.  236,  9  Abb.  N.  C.  309,  reversing  19  Hun, 
350.  Nor  does  defendant's  denial  of  an  allegation  not  essential  to  re- 
covery, but  relevant  only  as  anticipating  and  avoiding  an  expected 
defense.    List  v.  Eortepeter,  26  Ind.  27. 

Denial  of  facts  not  essential  for  the  plaintiff  to  prove  does  not  deprive 
a  defendant  who  sets  up  an  affirmative  defense  of  the  right  to  open 
and  close-     Levis  v.  Donohue,  27  Misc.  514,  58  N.  Y.  Supp.  319. 

In  an  action  on  a  promissory  note,  if  the  defendant  has  made  such  an  ad- 
mission as  will  give  him  the  right  to  open  and  close,  such  right  is 
not  lost  by  denying  or  failing  to  admit  an  allegation  in  the  complaint 
'  -that  the  note  was  given  for  value  received,  as  it  was  not  necessary- 
for  the  plaintiif  either  to  state  a  consideration  in  his  complaint,  or 
prove  one  on  the  trial.     Hoxie  v.  Greene,  37  How.  Pr.  97. 

But  compare  Fry  v.  Bennett,  28  N.  Y.  324,  affirming  3  Bosw.  200,  where 

it  was  held  that   an   allegation   of  malice  in  the   publication   of  an 

,    article  apparently  privileged  was  one  which  plaintiff  had  a,  right  to 

prove,  and  had  therefore  %  right  to  begin  for  the  purpose  of  proving. 

2  Millerd  v.  Thorn,  56  N.  Y.  402,  15  Abb.  Pr.  N.  S.  371. 

Claflin  V.  Baere,  28  Hun,  204,  where  the  allegation  was  defendant's  alle- 
gation, in  form  as  a  separate  defense,  that  the  goods'  were  sold  on  a 
credit  which  had  not  expired,  for  this  was  in  legal  effect  only  a  denial 
of  part  of  plaintiff's  case. 

h.  Necessity  .of  admitting  quantum  of  damages'. — Whenever 
the  damages  claimed  by  the  plaintiff  are  ascertainable  by  com- 
putation, an  admission  of  the  cause  of  action  by  the  defendant, 
coupled  with  an  affirmative  defense  thereto,  will  suffice  to  give 
him  the  right  to  open  and  close.  ^ .     : 

But,  in  actions  for  unliquidated  damages,  the  defendant  must 
not  only  admit  the  cause  of  action,  but  also  the  amount  of  the 
damages,  in  order  1'6  obtain  the  right  to  bp'eii  or  close ;  otherwise 
the  right  is  with  the  plaintiff.^  And  plaintiff  is  entitled  to  open 
and  close  if  he  has  but  to  prove  the  amount ,  of  attorneys'  iees 
to  which  he  is  entitled.^ i;  ,  i 

1  Huntington  v.  Conkey,  33  Barb.  218;  Brennan  v.  Security  L.  Ins.  & 
Annuity  Co.  4  Daly,  296;  Lake  Ontario  Nat.  Bank  v.  Judson,  122  N. 
Y.  278;  25  N,  E,  367.  ,  ■ 
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The  reason  is  th£(t  it  is  a  deduction  of  law,  and'  not  a  question  of  fact;,  .but 
'  the 'facts  on'  whicli  the  right  to  interest  ■  depend,  are  matter  for-evi- 
dence.  '  ,   . 

BMereer  v.  Whall;  5  Q.  B.  447,  114  Eng.  Eeprint;  1318,  14  L.  J.  Q.  iB.  N. 
'   S.  267,  9  Jur.  576;  Morris' v.  Lotto,  1  Moody  &  E.  233;  Wood  v.  iPrin- 
"  gle,  1  Moody  &  E.  277;   Foley  v.  Tabor,  2  Fost.  &,  F.  663;  St.  Louis, 
I.  M.  &  S.  E.  Co:  V.  Taylor,  57  Ark.  136,  20  S.  W.  1083';  Brunawiok 
&  W.  R.  Go.  V.  Wiggins,  113  Ga.  842,  61  L.R.A.  513,  39  S.  E.  557; 
■  Sawyer  v.  Hopkins,  22  Me.  276;  Johnson  v.  Josephs;  75  Me.  544;.  Elder 
V.  Oliver,  30  Mo.  App.  575;  Fry  v.  Bennett,  28  N.  Y.  324,  affirming  3 
Bpsw.  200;  Parrish  v.  Sun  Printing  &  Pub,  Apso.  6  App.  Div.  585,  39  . 
N.  Y.  Supp.  540.;  Huntington  v.  Conkey,  33  Baxb.  218 ; ,  Tallmadge  v. 
Press  Pub.:.Co.  39  N.  Y.  S.  R.  29,  14  N..  Y...Supp.  331;  LittJejohs  v. 
i.Grpeley,  1?  Abb.  Pr.  ,41;   Hecker  v.  HppkiAS,  16,  Abb.  Pr.  301,  note;  , 
Cunifingham  v.Gallagher,  61  ;W;is..,  170,  20  N.  W.  925;  Wausau  Boom  ' 
,  Co.  V.  ,Diiiib^r,  75,Wis.  133,  43  N.  W.  739.  "      '      '      "". 

But  see  Chicago,  B.  &  Q.,  E.  Co.  v.  Bryan,  90  HI.  126;  Louisville  &  N.  E. 
Co.  V.  Brown,,!  13  Bush,  475;  Cheeseman  v.  Hart,  42  Fed.  98,  16,Mor. 
Min.  Eep.  263.  ,  •  i  ,  : 

sStarnes  V.  Schofleld,  5  Ind.  App.  4,  31  N.  E.  480,,,,  i 

c.  Necessity  of  incorporating  in  pleadings. — The  question 
whether  the  admission  which  will  transfer  to  defendant  the  right 
to  open  and  close  must  be  found  and  determined  hy  an  inspection 
of  the,  pleadings,  or  whether  it  na'ay"  he  in  any  other  way  made  ' 
upop  the  record,  or  whether  it  may  he  m^de  in  any  other  manner, 
either  before  or  at  the  trial,  has  been  the  subjectiofi. much  .dis- 
cussion in  the  courts.  In  the  absence  of  statute  or  court  rules, 
which  in  iAany  states  govern  the  matter,  the  weight  of  authority 
would  seem'  to  be  in  favot  of  the  doctrine  that  the  right  to  open' 
arid  close  must  be.'determined  at'  the  commencement  of  the  trial, , 
and.'frdman  inspection  of 'the  pleadings  only;  and  that  matj;er 
aliunde  the  pleadings  will  not  be  considered  in  arriving  at 'such 
a  dietermination.''  '■-    '■'-  ■<'■■■■><  '•'■''  ■    '.'     >,  .  i  ..  :      ' 

.1  Borough  V.  Johnson,  1Q8  Ga.  812,  :34  P,,E.  168;  Goodrich  v.  Friedersdorff,: 
,,  ,27  Ind,.  308;  Woodruff  v.,  Hensley,  26  Ind.  App.  592,  60  N.  E.  312;^ 
ICentucky  Wagon' Mfgi  CJoV 'v.  Louisville,  97'Ky.'548,  31  S.  W.  130; 
'iiake' Ontario  Nat.''Sarilc  v.  Judson,' 122  '  N;  Y.  278,  25  IST.' E. '367';' ' 
Kobbe  V,  Price,  14  Hun,  55-;  Woodriff  v.  Hunter, '  65 1  App.  Div.  404,  73' i 
N.  Y.  Supp.  210 ;  Trenkman  v.  Schneider,  23  Misc.  336,  51  Ni  Y.  Supp. 
232;  Hollander  V.  Farber,  62  Misc.  507;  102  N.  Y.  Supp.  506;  Clark- 
son  V.  Meyer,  39  N.  Y,  S.  R.'  188,  14  N.  Y.  Supp.  144 ; '  Eiehards  v. 
Nixon,  20  Pa.  19;  Brown  v.  Kirkpatrick,  5  S.  C,  267 ;  Btirckhalter  v. 
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Coward,  16  S.  C.  435;  MeConnell  v.  Kitchens,  20  S.  C.  430,  47  Am.  Rep. 
845;  Dahlman  v.  Hammel,  45  Wis.  466.  But  see  Katz  v.  Kuhn,  9 
Daly,  166;  and  Plenty  v.  Bundle,  43  Hun,  568. 

d.  Admissions  offered  at  the  trial.- — Defendant  has  the  right 
to  begin,  if  by  leave  of  court, he  withdraws  or  strikes  out  all  de- 
nial from  his  pleading/  or  if  he  makes  an  unqualified/  oral,'  or 
written  admission,*  conceding  all^  that  the  plaintiff  would  need 
to  prove  to  entitle  him  to  recover  the  amount  claimed.  In  New 
York  the  answer  must  be  amended.*  Attorney  or  counsel  has 
implied  a;uthority  to  make  such  admission.''  But  it  is  not  enough 
to, admit '  that  plaintiff  has  a  prima  facie  case,  supposing  that 
defendant  should  fail  to  establish  his  affirmative  defense.  The 
admission  must.be  of  the  facts.' 

1  Jackson  v.  Delaplaine,  6  Houst.  358;  Harvey  y.  Ellithorpe,  26  111.  418; 
Aurora  v.  Cobb,  21  Ind.  492;  McCloskey  v.  Davis,  8  Ind.  App.  190,  35 
N.  E.  187. 

*An  admission  coupled  with  a  contingency  is  not  enough.  Camp  v.  Browii,, 
48  Ind.  575.  In  this  case  the  action  was  on  a  note  including  reasonable 
attorney's  fee,  and  an  adfliission  that  a  specified  sum  would  be  rea- 
sonable, if  plaintiff  should  be  found  entitled  to  recover  the  whole 
amount  of  the  note,  was  held  insufficient  to  entitle  defendant  to  be- 
gin.   See  also  Smith  v.  Wellborn,  75  Ga.  799. 

8 To  the  bontrary  was  Johnson  v.  Wideman,  23  S.  C.  L.  (Dud.)  325,  where 
it  was  held  that  the  admissioii  must  be  of  record,  before  trial.  To  the 
same  effect  was  Gray  v.'Cottrell,  19  S.  C.  L.  (1  Hill)  38;  Eamsey  v. 
Thomasi' 14  Tex.  Civ.  App.  431,  33  S.  W.  259. 

'Campbell  V.  Roberts,  66  Ga.  733;  Aurora  y.  Cobb',  21  Ind.  492,  509;  Katz 
V.  Kuhn,  9  Daly,  166;  Clements  v.  McCain,  —  Tex.  Civ.  App.  —,  49  S. 
"■■W.  122.  .:.,..: 

SBertrand  v.  Taylor,  32  Ark.  470,  476;  Willingham  v.  Macon,  &  B.,R..,Co.,; 
'113  Ga.  374,  38  S.  E.  843;  Merchants  Life  Assp.  y.  Trea)t,  98  111.  App. 

69;  Burroughs  v.  Hunt,  13  Ind.  178,  180;  Clarksofl  v.,  Meyer,  39  N.  Y. 

S.  R.  188,  14  N;  Y.  Supp.  144;  Sand,ers  v.  Bridges,;  67  Tex.,  9^,  2  ,S..W. 

663.     But  the  right  is  .denied  liim  if  he  does  not  admit|  all.     Western 

'&.  A.  R.  Co.  v.'Srown,  102  Ga.  l3,  29  S.  E.  130.  '       , 

slake  Ontario  Nat.  Bank' v.  Judson,  122  N.  Y.  278^  25  N;  E.  367. 

'  Sge  Oliver  v.  Bennett,  65  N.  Y.  559 ;  Osoanyan  v.  Winchester  Repeating 
Arips  Co.  103  U.  S.  261,  26  L.  ed.  539.    And  see  chap,  xvi,  §  8,  c. 

That  an,  ,att,orn,ey,  cannot  affect  his  client's  rights  beyond  the  action-  in 
which  he  is  employed,  see,  Arthur  v.  Homestead  F.  Ins.  Co.  78  N.  Y. 
462,  34  Am.  Rep.  550. 
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8  Wigglesworth  v.  Atkins,  5  Gush.  212.     The  rule  of  court  referred'  te  in 

this  last  ease  is  to  be  found  in  8  Gush.  603,  note. 

9  It  is  not  enough  that '  plairitiflf  has  obtained  an  auditor's   report'  in  his 

favor,  for  he  may  or  may  not  use  it.  Snow  v.  Batchelder,  8  Gush.  513. 
Nor,  if  he  r  does  :  use  it, ;  does,  it  change  ,1;he  right  to. begin  if  its  eon- 
elusion  is  impugned  by  defendant.  .Chesley  y.  Ghesley,  37  N.H.  229,1 
It  is  said  in 'Sanders  v.  Johnson,  6  Blackf.  ,50,  36  Am.  Dec.  564^  that 
if  plaintiff  has  been  compelled  to  keep  ■  his  Witnesses  in  attendance 
till  after  commencing  to  swear  the  j'-iry,  it  is  unreasonable  to  'deprive 
hinf,  of  the  privilege  of  opening. 

In  an  attacliment  of  real, property,  when. upon  the  announcement  rea.dy  for 
trial,  the  defendant  admits  thp  plaintiff's,  c^use  of  action,  .in  full  and 
only  denies  that  the  property  levied  upon  was  subject  to,  forced  sale,, 
claiming  it  as  his  homestead,  although  the  complaint  alleges  that  the 
Idefendant  *aS  abou1f-to  transfer 'his  property  to  defraud  liis  cred- 
itors, the  defendant  need  not  also  admit  theste  allegations'  in  order  tK 
be  entitled  to  open  and  conclude.  Milburn  Wagon  Go.  v.  Kennedy, 
,75  Tex.  212,  13  S,  W.  28.  ^,  For  other  instances,,  see  Dodd  v,  !Normaii,! 
69' Ga.  319,  25  g.  E.  650;  East  Tennessee,  V.  &;  G.  R.  Co.  v.  Fleetwood, 
90  Ga.  23,  15  S.  E.  778;  Conselyea  v.  Swift,  103  N.  Y.  60,4,  9  N.  E. 
489;  Munn  v.  Martin,  —  Tex.  App.  — ,  15  S.,  W.  19|. 

The  plaintiff  has  the  right  to  reply  although  ,ttie  defendant  did  , not, call 
any  witness,  when  the  defendant  put  in  evidence  certain  documents 
during  the  cross-examination  of  plaintiff's  witness., ,  ,Quintal!  v.,  Ghal- 
mers,  12  Manitoba,  231.  ,  ,        , 

Although  no  issue  is  raised  on  a  denial,  the- defendant  will  not  bei  given 
the  opening  and  closing ,  unless  the,. , denisil  is,  disclaimed  (Boehni  v.: 
hies,  46  N.' Y.  S.  R.  26,  18  N.,Y.  Supp.  577),  nor  will  heibe  given. the 
right  wheh  the  plaintiff  has  the  burden,  although  he  h^s  ,the  .burden 
on  'certain  issues  (Rials  v.  Powell,  83  Ga.  ,278,,  9  S.  ,E.  613) .       ,  . 

There  seems  to  be  some  little,  difference  of  opinion  between  the  cour.ts,  of ' 
various  states  concerning  the  time  at  which  the,  admissions  must  be 
made  in  order  that  the  defendant  may  be  entitled  to  open  and  con- 
clude the  argument. 

In' '  Georgia  the  court  has  declared  that '  it  is  necessary  f  oi:  the  admission 
to  be  riiade  before  the  plaintiff  offers  any  evidence,  and  an  admission 
after  the  plaintiff  has  made  out  a  prima  facie  case  comes ,  too  late. 
Gook  V.  Coffey,  103  Ga.  384,  30  S.  E.  27;  Abel' v.  Jarratt,  100  Ga. 
732,  28  S.  E.  543;  Messengale  v.  Pounds',/lGO'  Ga!.  770,  28  S.  E.  .510. 

In  Indiana  the  admission  must  be  made  by  the  pleadings  before  the  trial 
commences.  '  Boy'd  v.  Smith,  15  Ind.'  App.  324,' 4^  N.  E.  1056. 

In  .same  of  the  states, •' however,  it  is  said  that  the  court  may  permit  the 
defendant  to  open  and  close  whenever  during  the  trial  he  assumes  the 
affirmative.     Goetz  v.  Sona,  65  111.  App.  78;   Gardner  v.  Meeker;  169 
,  111.  .40,  48  N.  E.  307,  affirming  69.  111.  App.  422.  '     ' 
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A  party  who  has  admitted  a  fact  on  .the  trial  and  thereby  flbtained  the 
right  to  open  and  close  may  not  thereafter  controvert  the  fact  ad- 
^         mifted.     Smith  v.  Wellborn,  75  Ga.  799. ' 

In  Iowa,  the  admission  made  after  the  opening  argument  and  for  tlie  pur- 
pose of  obtaining  the  right  'to  close  came  too  late.  Fred  Miller  Brew- 
ing Co.  V.  De  France,  90  Iowa,  395,  57  N.  W.  959.  And  in  Abel  V. 
Jarratt,  100  Ga.  732,  28iS.  E.  453,'  it  was  held  that  an  admission  after 
the  introduction  of  any  eyidenpe  was  too  late;  but  in  Names  v.  .Dwell- 
ing House  Ins.  Co.  95  iowa,  642,  64  N.  W.  628,  defendant  was  per- 
mitted to  open  and  close  the  argument  by  admitting  plaintiff's  case 
at  the  conclusion  of  the  evidence.   '        ' 

e.  Several  defendants  diid  ddmissions  not  made  hy  all. — 
;^liere  there. areiseveral  defendants,  and  gome  of  them,,  expressly 
or  impliedly,  admit  the  plaintiff's  case,  but  one  or  more  of  them 
deny  some  portion  of  the  case^  the  plaintiff  is  entitled  to  open 
and  close  as' agaihst' all  the  defendants.^       '  '     ' 

iKing  V.  King,  37  Ga.  205;  Kirkpatrick  v.  Armstrong,  79  Ind.  384;  Clod- 
felter  v.  Hulett,  92  Indj  426,;  Lieb  v.  Craddock,  87  Ky.  525,  9  S.  W. , 
838;  Simon?  v.  Pearson,  22  Ky.  L.  Rep.  1707,  61  S.  W.  259;  Boatiflen's 
,      Sav.  Inst,  V.  Forbes,  52  Mo.  201. 

/,  Defendant's  Jailure. to  introduce  evidence.— In  England 
and  ip.  some  of  the  ,states  the  rule  provides  that  where  d(?fend.ant 
introduces  ho  evidence,  that,  fact  will  opera,te,  to  give  him  the 
right  ito  open  and  close.*  ISTone  of  tjie. cases  giy^,  in  terms, 
a  ,1,'easbn  for  this;  but  it  would  seem  that ,  it  must  be  upon 
the  principle  that,  by  not  offering  evidence,  the  defendant  vir- 
tually admits  the  plaintiff's  case. 

-!,r.,    ■!.   I  ,.  ''  ■'■        .  ■■■    '  ■  '  r  ■ 

ippxsr;  v.j.Maestaer,  5  Esp.  ;92;   Harvey  v.  Mitchell,  2  .Moody  &  R.  366; 
-     Moore  V.  Carey,  ,1,16, Gji.  28,  42,8.  B.  lI.jS;,.  Brown  v.  ,Souther.n  R.  Co. 
,140  N.  C.  154,  52  S.  E.  198.    jBut  see  De  Maria  v.  Cramer,  70  N.  J.  L. 
„J682,  58  Atl.  ,3.41.,   ,  ,    ■ 

g.  Tim,6  for  making  'admission  or  request  to  open  and  close. 
— In  order  to  entitle  defendant  to  the  opening  and  conclusion  of 
the  argument  by  virtue  of  an  admission  tha^  plaintiff  lias  a  prima 
facie  right  to  reepyer,  defendant ,  must,  before  the  intrpductipn, 
of  any  evidence,  admit  facts  authorizing,  without  further  pnoof, 
a, verdict ;in,, plaintiff's, favor.;.  It  is  too  late,  after  plaintiff'  has 
made' out  a  prima' facie  case,  for  defendant  to  make; any  admis- 


1:58  CIVIL    TEIAL    BEIEF. 

sion  which  will  deprive  plaintiff  of  the  right  to  open  and  con- 
clude.^ Even  if  ail  answer  to  a  petition  admits  sufficient  f  a.(3ts  to 
entitle  plaintiff  prima  facie  to  a  recovery,  it  is  not  erroneous  to 
refuse  to  allow  defendant  to  open  and  conclude  the  argunient, 
when  no  request  to  do  so  is  presented  until  after  the  testimony 
on  both  sides  has  been  closed.*  And  an  offer  that,  if  plaintiff 
should  recover  judgment  on  the  note  in  suit,  he  should  be  entitled 
to  recover  the  amount  of  the  attorneys'  fees  demanded  in  the 
complaint,  comes  too  late,  when' not  made  until  the  trial  has  com- 
menced, to  operate  to  change  the  burden  of  proof  so  as  to  deprive 
plaintiff  of  the  right  to  open  and  clo$e.' 

1  Abel  V.  Jarratt,  100  Ga.  732,  28  S.  E.  453,  citing  McKibbon  v.  Folds,  38 
Ga.  235,  and  distinguishing  McCalla  v.  American  Freehold  Land 
Mortg.  Co.  90  Ga.  113,  15  S.  E.  687 ;  Massengale  v.  Pounds,  100  Ga. 
770,  28  S.  E.  510;  Cook  v.  Coffey,  103  Ga.  384,  30  S.  E.  27;  Centra,] 
R.  Co.  V.  Morgan,  110  Ga.  168,  35  S.  E.  345. 

8  Southern  E.  Co.  v.  Greshara,  114  Ga.  183,  39  S.  E.  883. 

3  Boyd  V.  Smith,  15  Ind.  App.  324,  43  N.  E.  1056. 

h.  Effect  of  reply  to  restore  right  to  plaintiff. — Where  defend- 
ant would  be  entitled  to  begin  under  the  foregoing  rules,  yet 
nevertheless  if  the  plaintiff,'  by  a  reply  admitting  and  avoiding 
defendant's  allegation  of  hew  matter,  or  by  an  unqualified  oral 
admission  at  the  trial,  concedes  all  that  defendant  would  have  to 
prCive  in  order  to  entitle  himself  to  a  verdict,  or  to  a  reduction 
of  plaintiff''s  recovery  to  the  full  'extent  which  defendant  has 
claimed,  then  plaintiff  has  the  right  to  begin.^ 

ICripps  V.  Wells,  Car.  &  M.  489;  Mann  v.  Scott,  32  Ark.  593;  Edwards 
■  V.  Hushing,  31  111.  App.  223;  French  v.  Howai-d,  10  Ind.  339;  Kent  v. 
White,  27  Ind.  390;  McCloskey  v.  Davis,  8  Ind.  App.  190,'  35  N.  E.  187; 
Judah  V.  Vincennes  University,  23  Ind.  272;  Viele  v.  Germania  Ins. 
Co.  26  Iowa,  9,  96  Am.  Dec.  83 ;  Wright  v.  Northwestern  Mmt.  L.  Ins. 
Co.  91  Ky.  208,  15  S.  W.  242;  Stepp  v.  Hatcher,  23  Ky.  L.  Rep.  2441, 
67  S.  W.  819;  Robinson  v.  Hitchcock,  8  Met.  64.;  Thornton  v.  West 
Feliciana  R.  Co.  29  Misc.  143;  Thurston  v.  Kennett,  22  jSf.  H.  151; 
Love  V.  Dickerson,  85  N.  C.  5;  Richards  v.  Nixon,  20  Pa.  19;  Brown 
'v.'Kirkpati-ick,  5  S.  C.  267. 

But  see  Bowen  \.  Spears,  20  Ind.  146;  Brower  v.  Nellis,  16  Ind.  App.  183, 
'     44  N.  E.  939.  ' 

But  the  plaintiff  may  not  change  after  the  evidence  is  in  when  the  defend- 
ant has  had  the  initiative  until  that  time.  St.  Louis  &  S.  F;  E.  Co.' 
V.  Thomason,  59  Ark.  140,  26  S.  W.  598. 
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For  an  extended  treatment  of  the  qiiestlftn  of  the  effect  of  admissions  on 
the' right  to  open , and" close,  with  a  review  of  all  the  authorities,  see 
note  in  61  L.R.A.  513. 

3.  Refusal  of  the  right,  error.  ' 

An  exception  lies  to  the  refusal  of  the  right  to  begiti.^  The 
prevailing  rvile  now  is  that  the  right  tp  open  and  close  is'a"niere 
question- of  trial  practice,  and  that, a  ruling, pf  the _ trial  cptirt  is 
not  a  proper  subject  for  an  exception,  or  as;  some  courts  put  it, 
there  "vVill  be  no  interference  by  an  appellate  court  unless  there 
is  evidence'  of  ah  a,buse  of  discretion.  Where  it  cannot  be  seen 
that  a  party  was  prejudiced  iii' being  denied  the  right  to  open 
and  close,  the  ruling  of  the  trial  court  will  not  be  disturbed.^ 

■'■(':'!"--■-.;     •     ■■-■•i   '     "  oil ri  ■-:.}■.    i  .ii:    :,,!!;■!,,, ...     :..:,.,;;!):    n  ,....;,,,, ..'r    ,..;,.,; 

1  Tqhin  v.  Jenkins,  29  Art  151;  James  v]  Kiser, '6S  Ga.  515";  Chapman  v. 
"■'Atlanta  &  W.  P!  S?  Co!' 74''Ga.  5-17;,  Berfener'v.  Daniienberg,  ll'e  Ga. 
954,  60,  L.R.A.  559,  43  S'.'  E.  463;  Phelps  v.  Thurman,  74  Ga.  837; 
Colwell  V.'  Brewer ,"75  111.  516';'  Chicago,  B.  &;;Q.  R.  Co.  v.  Bryan/oO  111. 
126,  134;  Shank  v..'.' Fleming^  9,Ind.  180;  Judah  v.  Viheeftnes' Univer- 
sity, 23  Ind.  2YK'284;  Boyd  v.'  Smith,  15  Ind.  App.  324,  43  N.  E.  1056; 
Viele  V.  Germania  Ins.  Co.  26  Iowa,  9,  96  Am.  Dec.  '83;  Seller  v. 
Bcondmic  Life  Asso.  105 'Iowa,  87,  43  L.R.A.  537,  74  N.  j  Wi: .  941'; 
Denny  v.  Booker,  2  Bibb,  427;'  Wright  v.'  Northwestern  Mut.  L.  Ins. 
Co.  91  Ky.  208,  15  S.  Wtf  242;  'EoyaL  Ins.  Co.  v.  Sehwing,  ,10  Ky.  L. 
Rep.  380,  9  S. 'W.  242 ; '  Craibtree '  v.  Atchison,  13  Ky..  L.  Rap..  321 ; 
Shoop  V.  Fidelity  &,  D.  Co.  124  Md.,130,  91  Atl.  753.,  Ann.  Cas.  .1916D, 
954;  Jphnson,y.;  Josepjis,,  75,;Me.  544;  ,PQr,t((?r|  v.^  Stil^^  63  Mis|.,  357; 
,BJumft,v.  'H,3,j:tnt,f,u,  ,115,  Pa.  32,  2jAjji.  ,St.  Eep.,  p^,  S,  A|l.  219;  Mill'erd 
v..ThprA,  56,N.  y.  402,  15, Abb.  Pr,  Nr's.',371;"  Opper  y.'  Caillon,  9  N. 
Y.  Week.  .Dig..  39,  Q  Daly,  157;  Murra,y  v.  New  York  L.  Ins.  ,Co.  9 
Abb.  N.  C.  3p9,,  85,'N.;  Y.  236,,  reversing  19.,HTjn,  350,;  Con^elyea  v. 
Swift,  103  ,,N.  ,Y.-,  604,  9^  ,N.  E.  489;  Parrish  v.  Suji  .Printing  &  Pub. 
Asso.  .6  App.  -P!iY,)58,5,,  39  .N.  Y,  Supp.  5,40; ,  H'u,clson  v.  Wetherington, 
79  ,N,,  C.  3;  Stro^ach.v,.  BJedsoe,  ,85  .N./c.  473;  Ramsey  y.  Thomas,  14 
,Texj,igiv,  App.  43i",  38,8,.,  W.  §59,;.  ifill^oldt  f,-  Waugh,'^-^  Tex..  Civ. 
App.  —,'47  ^.  W.  829;  Marshall  v.  Wells,  7,  Wis.  1,'7?  Am.,  Dec.  381. 
And  see  22  Moak.  Eng.  Rep.  739;  Day  v.  Woodwortli,  13  How.  363, 
'14  ti.  ed;  181  ;■  Hall  ti'Weare,  92  U'.  S.  72fiJ  23  L:  ed.  500;  Goodpaster 
V.  VoHff.'S  Iowa,  334,  74  Am.  Dee. !  3l3.     ■    'W  -  < 

H  is  not  essential  to  tlie,  maintenance  of  error  in  a'  ruling  as'  to  the  righi 

to  open  and  conclude  ihat  the  party  denied'  the  privilege  by  a,  ruling 

after' thei  jury  was' sworn  should  otfcT  to  introduce  his' witness  or  open 

and  conclude  the  case.     Fireman's  Ins.  Co.  v.  Schwing,  10  Ky.  L.  Rep. 

'    883,  11  S.' W.  14."'l  ■     •".     ,..-.  ' '.■  "i 1      '        .,;.  -, 

ffcW'eVer,' a' judgment  may  not 'be' reversed  for  the  mere  granting  of  the 
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privilege  to  open  and  close,  when  it  does  not  appear  from  the  record 
that  the  privilege  was  exercised,  and  it  will  not  be  assumed,  for  the 
I  purpose  of  impugning  the  judgment,  that  the  party  award;ed  the  right 
opened  and  concluded  the  argument.  St.  Louis,'  A.  &  T.  R.  Co.  v. 
Orenbaum,  4  Tex.  App.  Civ.  Cas.  (Willson)  182,  IG  S.  W.  936. 

2  26  E.  C.  L.  1024. 

While  it  is  undoubtedly  the  rule  in  most  jurisdictions  that  an,  error  in 
awarding  the  right  to  open  and  close  will  work  a  reversal  of  the  case 
if  complained  of  upon  appeal,  nevertheless  in  some  jurisdictions  such 
is  not  the  rule:  And  when  the  order  of  trial  is  fixed  by  statute  with 
the  proviso  that  such  shall  be  the  order  unless  the  court  for  special 
reasons  otherwise  directs  (See  statutes  cited  under  §  1,  supra),  it 
has  been  held  that  the  right  to  open  and  close  rests  ip  the  sound 
judicig,!  discretion  of  the  trial  court.  Aultman  v.  Falkum,  47  Minn. 
414,' 50  N.  W.  471.  : 

Judge  Thompson,  although  admitting  that  the  rule  in  Missouri  is  contrary 
to  that  in  most  jurisdictions,  maintains  that  the  right  to  open ,  and 
close  rests  in  the  sound  discretion  of  the  court  and  that  an  error 
committed  in  that  regard  will  not  be  sufficient  to  reverse  a  cause  un- 
less it  is  plainly  made  to  appear  that  injury  has  resulted  therefrom. 
Elder  v.  Oliver,  30  Mo.  App.  575.  To  the  same  effect,  see  Watkins 
V.  Atwell,  —  Tex.  Civ.  App.  — ,  45  S.  W.  404;  Parker  v.  Kelly,  61  Wis. 
552,  21  N.  W.  539. 

And  in  other  jurisdictions  also  it  is  said  that  an  erroneous  perrnissipn  to 
open  and  close  will  not  be  ground  for  reversal  unless  it  plainly  appears 
that  injury  resulted.  Moore  v.  Brown,  81  Ga.  ID,  8  S.  E.  833;  Seller 
V.  Economic  Life  Asso.  105  Iowa,  87,  43  L.K.A.  537,  74  N.  W.  941; 
:Stith  V.  FuUinwider,  40  Kan.  73,  19  Pac.  314. 

In  other  cases  it  is  maintained  that  a  judgment  will  not  be  reversed  be- 
cause of  error  in  awarding  the  right  to  open  and  close,  unless  it  is 
shown  that  the  court  abused  its  discretion.  Ciirpenter  v.  First  Nat. 
Bank,  ll9  111.  352,  10  N.  E.  18 ;  Goetz  v.  Sona,  65  111.  App.  78 ;  Perry 
V.  Archard,  1  Ind.  Terr.  487,  42  S.  W.  421 ;  Fred  Miller  Brewing  Co. 
V.  De  France,  90  Iowa,  395,  57  N.  W.  959;  White  v.  Adams,  77  Iowa, 
296,  42  N.  W.  199 ;  Coombs  Commission  Co.  V.  Block,  130  Mo.  668,  32 
S.  W.  1139;  Meredith  v.  Wilkinson,  31  Mo.  App.  1;  Henry  Gaus  & 
Sons  Mfg.  Co.  V.  Magee,  L.  &  La.  B.  Mfg.  Co.  42  Mo.  App.  307;  More- 
head  Bkg.  Co.  V.  Walker,  121  N.  C.  115/  28  S.  E.  253. 

In  yet  other  jurisdictions  the  awai-d  of  the  opening  and  closing  is  looked 
upon  merely  as  ■&  matter  of  practice  and  is  not  reviewable  on  appeal. 
Twaddell  y.  Chester  City  Traction  Co.  6  Del.,  Co.  Rep.  399;  Overby 
V.  Gordon,  13  App.  D.  C.  392;  Shober  v.  Wheeler,  113  N.  C.  370,  li 
S.  E.  328 ;  Blume  v.  Hartman,  115  Pa.  32,  2  Am.  St.  Rep.  525,  8  Atl. 
219. 

Error  of  refusal  is  not  cured  by  allowing  the  claimant  the  closing  ad- 
dress.    Penhryn  Slate  Co.   v.  Meyer,  8  Daly,  61,     But  the  erroneojis 
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ruling  may  be  qorrected  when  discovered  after  all  the  evidence  has 
been  introduced  and  the  party  having  the  burden  of  proof  be  allowed 
the  opening  and  conclusion  of  the  argument.  McCalla  v.  American 
Freehold  Land'  Mortg.  Co.  90  Ga.  113,  15  S.  E.  687, 

4.  Duty  to  begin. 

The  party  who  has  the  right  to  begin  may  be  required  to  do 
so;  and,  if  he  refuse,  the  other  party  may  rest  on  the  admission 
which  gave  the  right  to  begin,  and  take  a  verdict  accordingly.^ 

1  Osborne  v.  Kline,  18  Neb.  344,  25  N.  W.  360. 

5.  Waiver  of  the  opening  and  closing. 

The  right  to  open  and  close  may  usually  be  waived  by  the 
party  entitled  to  it,  and  such  waiver  will  be  implied  frpni  con- 
,(iuct  inconsistent  with  the, assertion. of  the; right.'    It  has  been 
held,  however,  that  the' court  can  compel  the  making  of  a  state- 
ment, and  of  course  this  has  also  been  accomplished  by  statute.* 

IThe  party  entitled  to  open  and  close  has  been  held  to  have  waived  the 
right  by  acquiescing  in  a  ruling'  of  the  court  permitting  the  other 
party  to  open  and  conclude.     Frey  v.  Mathias,  18  Ky.  L.  Eep.  913,  38 

5.  W.  871;  Sherman  v.  Hale^  76  low^,  383,  41  N.  W.  48.  Or  by  not 
claiming  the  affirmative  at  the  proper  time.  Crawford  v.  Tyng,  7 
Misc.  239,  27  N.  Y.  Supp.  424.  Or  by  permitting  the  other  party 
without  objection  to  assume  the  right  in  the  absence  of  a  ruling  by 
the  court.     Burgess  v.  Burgess,  44  IJeb^  16,  62  N.  W.  242;  Dallas  & 

6.  H.  Co.  V.  Chenault,  4  Tex.  App.  CiV.  Cas.  (Willson)  171,  16  S.  W. 
173.   ' 

What  amounts  to  a  waiver  of  right.     See  Goodwin  v.  Hirsh,  5  Jones  &  S. 
503 ;  Merrill  v.  Calcagnimo,  8  N.  Y.  Week.  Dig.  487 ;  De  Graff  v.  Car- 
michael,  13  Hun,  129;   :^ajisone  v. . Christian,  56  Ga.  351;   Wheatley 
V.  Phelps,  3  Dana,  302;  Bdwen  v.  Spears,  20  Ind.  146. 
An  exception  to  a  ruling  awarding  the  right  to  open  and  close  will  not  be 
,  deemed  to  Jiave  been  waited  by  th,^  party  denied  the  right  asking  an 
,r,,    instruction  that  the  burden  of  proof  is  on  the  other  party.    Fireman's 
V   ,Ins^  Qo.  V.  Sch^ing,  10  Ky.  L.  Rep.  883,  11  S.  ,W.  14.  , 
*  State  V.  King,  50  Wash.  312,  97  Pac."  247,  16  Ann.  Cas.  322;   Sands  v. 
,  ;  Potter,,  165  111.  397,  56  Am.  St.  Rep.  253,  46  N.  E.  282! 
*Where,   after  the  opening  argument  has  been  made  at  the  close  of  the 
"    evidence,  the  party  having  the  right  to  reply  waives  argument,  the 
court  may  refuse  to  permit  further  argument  by  the  party  opening 
the  argument.     26  R.  C.  L.  1024;   Seattle  &  M.  R.  Co.  v.  Eoeder,  30 
Wash.  244,  94  Am.  St.  Rep.  864,  70  Pac.  498. 
Abbott,  Civ.  Jur.  T.— -11. 
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1.  Limits  of  plaintiff's  opening. 

a.  In  general. 

b.  Retearsing  evidence. 

c.  Irrelevant  and .  impertinent  matters. 

d.  Stating  the  law. 

e.  Exception. 

2.  Heading  the  pleadings. 

3.  Motion  to  dismiss,  or  for  verdict,  on  the  opening. 

4.  Defendant's  opening.  ,;    ;;     ■ 

1.  limits  of  plaintiff's  opening. 

a.  In  general. — The  object  of  an  opening  is  to  state  briefly  the 
nature  of  the  action,  the  substance  of  the  plteadings,  the  points 
in  issue,  the  facts,  and  the  substance  of  the  evidence  cOiihsel  is 
about  to  introduce.* 

i*laintiff's  counsel  in  opening  may  also  state  the  nature  of  the 
defense,  if  it  appears  upon  the  record,*  and  the,  manner  in  which 
he  proposes  to  disprove  it,*  though  statement  of  anticipated  de- 
fense is  improper.*  The  opening  statement  of  counsel  is  not 
intended  to  take  the  place  of  the  declaratioii,  complaint  or  other 
pleading,  either  as  a  statement  of  a  legal  cause  of  action  or  a 
legal  defense,  but  is  intended  to  advise  the  jury  concerning  the 
questions  of  fact  involved,  so  as  to  prepare  their  minds  for  the 
V  evidence  to  be  heard.' 

1  Kley  V.  Healy,  127  N.  Y.  555,  28  N.  E.  593. 

.Facts  in  the  history  of  the  case  showing  how  it  came  to  be  before  the  jury 
for  trial  inay  be  referred  t6;  as,  a  statement  that  the  case  was  brought 
from  another  counter  on  a  change  of  veiiue,  without  stating  the  ground 
of  the  ciaiige.  Vawter  v.  Hultz,  1X2  Mo.  633,  20  S.  W.  689.  And 
while  it  is  not  proper  to  state  the  course  and  result  of  a  former  trial, 
a  mere  statement  that  an  appeal  from  a  former  trial  was  taken  by 
defendant  will  not  demand  a  reversal.  Elliott  v.  Luengene,  20  Misc. 
,18,  44  N.  Y.  Siipp.  775.  See  also  Smith  v.  Nippert,,  79  Wis.  135,  48 
N.  W.  253.  On  waiving  right,  see  Drake  v.  Ward  Truitt  Co.,  —  6a. 
— ,  106  S.  B.  95. 
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If  a  mstttet  stated  be  pertinent' to  an  issue,  the  court  cannot  exclude  it; 

nor  can  its  action  be  questioned  becau'se  eounser  subsequently  fail  to 
111  support i, the  statement  by  offer  of  proof.  So  held  as  to  a  reference 
to  a  defense  subsequently  abandoned.     Hall  v.  Needles^  1  Ind.  Terr. 

146,  38  S.  W.  671. 
ZAyrault  v.  Chamberlain,  33  Barb. '229;  Mulligan  v.  Smith,  32  Colo.  404, 

76  Pac.  1063. 
8  1  Burrill,  Pr.  234.      , 

i  The  English  practice  of  anticipating  the  defe;n8e  do^s  not  prevail  with 

,^.,, us!  .Kansas  City  Southerri  E.  Co.  v.  Murphy,  74  Ark.  256,  8o  S.  W. 

"   428;  Mulligan  v.  Smith,  3,2  Colo.  404,  76  Pac.  1063;  Ayrault  v.  C'ham- 

berlain,  33  Barb.'  22^.     See  also  Elwell  v.  Chamberlain,  31  N.  y!  611, 

614,  citing  with  approval  the  Ayrault-Chamberlain  Case;   Hudson  v. 

■    i'Rbos,  76  Mich.  173,  42  N.  W.  1099.     And  see  Baker  v.  State,  69  Wis. 

,32j  33  S.  W.  52,  excluding  statement  in  opening  by  prosecution  in  bas: 

tardy   case,  that  defendant  ,wpuld  intrpjluc.e  testimony   touching  the 

character  of  prosecutrix,  and  as  to  what  he  tried  to  prove  on  a  former 

'trial.!  :'.     .  .  I  ..  .,  ■ 

6  26  E.  C.  L.  1031. 


6.,  Rehearsing  evidence. — Counsel  has  not  a  right  to  state  in- 
tended evidence  in  detail,^  nor  to  read  documents  he  proposes  to 
offer,  so  as  to  get  matter  before  the  jury  without  opportunity 
for  the  c6urt  to  decide  on  its  admissibility.^  But  he  may  state 
the  niaterial  jfacts  he  relies  on,'  and  in  so  doing  may  refor  to 
documents  to  refresh  his  memory,;  or  usq  a  map  or  diagram  to 
explain  those  facts.,*  Within  reasonable  limits,  the  extent  i  of  the 
opening  statement  is  left  to  the  discretion  of  the  attorney. 

IZueker  T.  Karpeles,  88  Mich.  413,  50  N.  W.  373. 

A  E(tatement  in  the  opening  sho'Wfing,  the  bearing  of  facts  admissible  under 

,,    the  issue,  and;  expected  to  lie  proved,  and  showing  how  the  issues  in 

I.  the  cape  are  to  be  naturally  affected,  by  suph  facts,  and  statements 

made  illustrating  the  relation  of  the  facts  one  to  another,  and  shojving 

what  must  be  the  necessary,  and  final  outcome,  and  the  consequences 

'  naturally  resulting  therefrom,  howe'ver.  sti^ong  and  forcibly  presented 

and  however   much  it  may  be  calculated  to  appeal  to  the  feelings, 

reason  or  judgment,  is  proper.    Eigga  v.  Sterling,  60  Mich.  643,  1  Am. 

.-,   St.Eep,  554,  27iN.  ,W.  705.  ,  ,  .     '■-,,,    T  ,' ',   i,v 

8  Seripps  v.  Eeilly,  35  Mich;  371,' 24  Am. 'Eep.  575;  McFadden  V.  Morning 

,  Journal  Asso.  28  App.  Div.  508,  51  N.  Y.  Supp.  275. 
SGiiffien  V.  Lewiston,  6  Idaho,  231,  55  Pac.  545;  Kley  v.  Healy,  127  N.  Y. 

,,1,^555,  28j  N.  jE;.  593.     As,,  the,  earning  capacity  of ,;  pla,lntiff ,  before  and 
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since  the  injury  for  which  damages  are  sought.  McKormick  T.  West 
Bay  City,  110  Mich.  265,  68  N.  W.  148.  , 

The  opening  in  fact  amounting  to  little  more  than  an  offer  to  prove  certain 
facts;  and  he  is  not  restricted  to  a  statement  of  such  facts  as  would 
be  admissible  under  the  strict  rules  governing  the  admission  of  testi- 
mony. Campbell  v.  Kalamazoo,  80  Mich.  655,  45  N.  W.  652  (refusing 
to  reverse  because  counsel  stated  facts  not  competent  to  be  proved). 

*  Battishill  v.  Humphreys,  64  Mich.  494,  31  N.  W.  894  (reversing  judg- 
ment for  error  in  refusing  to  allow  counsel  for  defendant  to  so  use 
a  diagram ) .  But  Hill  v.  Watkins  Water  &  Sewer  Comrs.  77  Hiin, 
491,  28  N.  y.  Supp.  805,  holds  it  discretionary  with  the  court  to  allow 
counsel  to  so  use  a  map  not  then  proved  or  put  in  evidence. 

c.  Irrelevant  and  impertinent  matters. — Counsel  has,  not  a 
right  to  state  matters  outside  of  the  issues,  or  matters  calculated 
to  prejudice  the  jury  or  arouse  their  sympathy.* 

1  Hennies  v.  Vogel,  87  111.  242 ;  McKormick  v.  West  Bay  City,  110  Mich. 
265,  68  N.  W.  148. 

But  only  bad  faith  or  a  gross  misconception  of  what  is  admissible,  re- 
sulting in  bringing  to  the  attention  of  the  jury  matters  wholly  ir- 
relevant, or  of  a  nature  calculated  to  create  so  profound  an  impres- 
sion that  the  charge  of  the  court  cannot  remove  the  prejudice  created, 
will  warrant  reversal  on  the  ground  that  counsel  has  violated  this 
rule.  Prentis  v.  Bates,  93  Mich.  234,  17  L.R.A.  494,  53  N.  W.  153. 
So,  reversal  is  not  imperative  where  he  was  not  explicitly  cautioned 
not  to  refer  to  the  matter,  and  the  court  instructed  the  jury  to  disre- 
gard his  remarks.  Young  v.  Fox,  26  App.  D-iv.  261,  49  N.  Y.  Supp. 
634.  Or  the  reference  was  indefinite,  and  the  evidence  thereuhder 
was  distinctly  pronounced  by  the  court  to  be  incompetent  and  not  ger- 
mane, to  the  issues.  Belle  of  Nelson  Distilling  Co.  v.  Eiggs,  104  Ky. 
1,  45  S.  W.  99.  And  especially  wliej-e  the,  improper  statement  was 
withdrawn  immediately  after  an  exception,  with  an  acknowledgment 
'  that  it  was  not  justified  under  the  existing  state  of  the  record,  though 
the  acknowledgment  did  not  state  that  words  withdrawn  were  un- 
true. Erb  V.  German-American  Ins.  Co.  98  Iowa,  606,  40  L.R.A.  845, 
67  N.  W.  583. 

TJie  statement  cannot  make  a  case  not  included  in  the  complaint.  Douglas 
V.  Marsh,  141  Mich.  .209,  104  N.  W.  624. 

d.  stating  the  Zaw.— Though  counsel  has  not  a  right  to  read 
law  to  the  jury  or  to  usurp  the  province  of  the  court  in  any  way, 
in  this  respect,*  he  has  the  undoubted  right  to  state  in  good  faith 
so  much  of  the  law,  as  he  claims  it  to  be,  in  so  far  as  it  is  neces- 
sary to  give  the  jury  an  understaildilig  of  his  theory  of  the  case, 
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or  to  enable  him  to  lay  before  the  jury  an  intelligent  idea  of  the 
force,  eifect,  and  bearing  of  the  testimony  on  his  case.^ 

1  Giffen  v.  Lewiston,  6  Idaho,  231,  55  Pac.  545. 

2  Fosdick  V.  Van  Arsdale,,  74  Mich.  302,  41  N.  W.  931 ;  Prentis  v.  Bates,  93 

Mich.  234,  17  L.R.A.  494,  53   N.  W.   153 ;   San  Miguel  Consol.  Gold 
Min.  Co.  V.  Bonner,  33  Colo.  207,  79  Pac.  1025. 

e.  Exception. — An  exception  lies  to  allowing  counsel  to  go  be- 
yond the  above  limits  in  opening.' 

1  Such  exceptions  should  he  sustained  if  a  verdict  is  obtained  apparently 
in  consequence  of  the  error.  Scripps  v.  Reilly,  38  Mich.  10;  Porter  v. 
Throop,'47  Midi.  313,  11  N.  W.  174;  Rickabus  v.  Gott,  51  Mich.  227; 
16  N.  W.  384;  Bendetson  V.  Moody,  100  Mich.  553,  59  N.  W.  252.  And 
see  Ayrault  v.  Chamberlain,  33  Barb.  229.  ' 

Otherwise,  however,  where,  the  error  worked  no  injury.  Phenix  Ins.  Co. 
V.  Weeks,  45  Kan.  75^,  26  Pac.  410;  Brusie  v.  Peck  Bros!  &  Co.  42  N. 
Y.  S.  R.  801,  16  N.  Y.  Supp.  645.  Or  was  waived  or  cured  by  action 
of  the  parties  or  court.  Kern  v.  Bridwell,  119  Ind.  226,  12  Am.  St. 
Rep.  409,  21  N.  E.  664;  Eickhoff  v.  Eikenbary,  52  Neb.  332,  72  N.  W. 
'308;  Lamb  v.  Lippincott,  115  Mich.  611,  73  N.  W.  887;  Welch  v. 
Palmer,  85  Mich.  310,  48  N.  W.  552;  Felch  v.  Weare,  66  N.  H.  582,  27 
Atl.'226;  Mei'addenV  Morning  Journal  Asso.  28  App.  Div.  508,  51 
N.  Y.  Supp.  275;  Youiig  v.  Fox,  26  App.  Div.  261,  49  N.  Y.  Supp.  634; 
Riiege  v.  Gates,  71  Wis.  634,  38  N.  W.  181.  Or  where  no  evidence 
was  offer'^d  to  sustain  the  statement.  Baumier  v.  Artiau,  79  Mich.  509, 
44  N.  W.  939.  Or  there  was  no  ruling  by  the  trial  court  upon  the 
question.    Chicago  Trust  &  Sav.  Bank  v.  Landfield,  73  111.  App.  173. 

And  a  judgment  should  not  be  reversed  because  counsel  misstated  the  na- 
ture of  the  cause  of  action  charged,  in  the  absence  of  apparent  preju- 
dice to  defendant  thereby.  ,  Lee  v.  Campbell,  77  Wis.  340,  ,46  N.  W- 
497. , ,  Npr  be,cause  Jie,  relied  on  defendant's  liability  under  , a  theory 
not  afterward  conclusively  established,  where  the  liability  is  conclu- 
sively established  on  another  theory  equally  within  the  declaration. 
"It  would  be  technical  and  unjust  to  reverse  the  judgment,  and  put 
the  plaintiffs  to  the  expense  of  a  new  trial,  for  no  other  reason  than 

■■,  that  counsel  did  not  state  their  case  as  broadly  as  they  might." 
Clark  v.  O'Rourke,  111  Mich.  108,  69  N.  W.  147. 

For  directing  a  verdict  on  the  opening  statement,  see  Pietsch  v.  Pietach,  245 
111.  434,  29  L.R.A.(N.S.)   218,  92  N.  E.  325,  also  §  3  infra. 

2.  Reading^  thp  pleadings. 

It  is  not  error  to  allow  counsel,  in  opening,  to  read  the  plead- 
ings of  the  adverse  party  as  far  as  to  show  what  is  the  issue  to  be 
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tried.*  Subject  to  this  rule,  it  is  a  matter  of  discretion  with 
the  judge  whether  he  will  allow  the  pleadings  to  be  read'  to  the 
jury/  except  so  far  as  they  have  first  been  put  in  evidence.  If 
they  contain  irrelevant  allegations  raising  issues  improper  for 
the  jury's  consideration  it  is  proper  to  prohibit  them  from  being 
read,' unless  put  in  evidence. 

1  Tisdale  v.  Delaware  &  H.  Canal  Cg.  116  N.  Y.  416,  22  N.  E.  700.     This 

case  does  not  necessarily  imply  that  on  the  trial  of  an  issue  as  to  one 
cause  of  action,  admissions  contained  in  a  defense  in  the  answer  re- 
lating only  to  a,  separate  cause  of  action  could  be  thus  used  until 
formally  received  in  evidence. 

2  It  is  within  the  discretion  of  the  court  to  permit  counsel  to  read  them  to 

the  jury,  or  not,  as  he  pleases.  Hackman  v.  Maguire,  20  Mo.  App. 
286.  And  because  they  were  not  so  read  is  no  reason  for  excluding 
testimony  oflFered  to  prove  allegations  contained  in  them.  Allen  v. 
Hogan,  4  Tex.  App.  Civ.  Cas!  ( Willsqn )'  136,  l6  S.  W.  176. 
s  The  reason  is  that  the  pleadings  are  for  the  court;  the  counsel  may  be 
required  to  read  them  or  state  their  substance,  if  necessary,  to  enable 
the  court  to  understand  the  issues  raised  or  the  materiality  of  evi- 
dence offered;  but  the  facts  stated  in  them,  except  so  far  as  admitted, 
cannot  be  considered  by  the  jury  until, put,  in  evidence.  Willis  v. 
Forrest,  2  Duer,  310,  S.  P.  Drew  v.  Ajidrews,  8  Hun,  23.  Compare 
Garfield  v.  Knight's  Ferry  &  Table  Mountain  Water  Co.  14  Cal.  35; 
Bumpass  v.  Webb,  1  Stew.  (Ala.)  19,  18  Am.  Dec.  34.  The  right  to 
read  the  adverse  party's  pleading  in  evidence  against  him  is  another 
matter.    See,  chapter  xry. 

3.  Motion  to  dismiss,  or  for  verdict,  on  the  opening. 

If  counsel's  opening  discloses  a  fatal  objection  to  his  action  or 
defense,  or  if  he  expressly  puts  his  case  solely  on  a  ground  un- 
tenable in  point  of  law,  the  court  may  refuse  to  hear  evidence  in 
support  of  it,  and  dismiss  the  complaint  or  direct  a  verdict.^  To 
justify  granting  such  ,a  motipn  the. admission  must  b<3  one  which  • 
is  necessarily  fatal  to  the  case.^  This  is  a  conclusion  that  trial 
courts  rarely  reach,  and  a  rule  that  should  not  be  applied  except 
in  eases  where  the  statement  clearly  ^hows  that  no  cause  of  ac- 
tion exists.  Of  course,  in  all  such  proceedings,  nothing  should 
be  taken  without  full  consideration  against  the  party  making  the 
statement  or  admission.  He  should  be  allowed  tp  explain, or, 
qualify ;  but  if  with  such  explanation  and  qualification,  it  should 
clearly  appear  that  there  could  be  iio  recovery,  the  court  should 
not  hesitate  so  to  decliafe  and  give  such  direction  as  will  dispose 
of  the  action.' 
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It  is  not  good  practice  to  grant  such  a  motion  or  direct  a  ver- 
dict unless  the  openiing  has  been  taken  down  by  the  stenographer, 
or  the  statements  relied  on  are  noted  in  writing. 

1  Familiar  practice,  and  sustained  more  or  less  expressly  in  Oscanyan  v. 
;     Winchester  Kepeating  Arms  Co.  103  U.  S.  261,  26  L.  ed.  539;  Ward 
V.  Jewett,  4  Eobt.  714;   Garrison  v.  MeCulfough,   28  App.  Div.  467, 
'   51  N.  Y.  Supp.  128;  Crisup  v.  Grosslight,  79  Mich.  380,  44  N.  W.  621. 
The  i;eason  is,  .that.tl^e  court  ought  not  to  spend  time  in  hearing  fiyidence 
,  .  of  facts ,  that(  will  not  sustain  an  action.     Garrison  v.  McCullough,  28 
,  App.  Div.  467,  51  N.  Y.  ,Supp.  128.     If  the  court  is  one  in  which  a 
nonsuit  cannot  be  ordered  without  plaintiiT's  consent,  a  verdict  may 
be  directed.     Oscanyan  v.  Winchester  Repeating  Arms  Co.  103  U.  S. 
261,  26  L.  ed.  539. 
But  it  is  held  not  gop.d  practice  in  Leonard  v.  Beaudry,  68  Mich.  312,  36 
N.  W.,  fS.     Unless  on  a  clear  .opening  statement,  it  is  plainly  evident 
therefrom  that  no  case  can  be  ms,,de  out.     Emmerson  v.  Weeks,  58 
Cal.  382.     And  is  not  allowed  in  Wisconsin.     Smith  v.  Commonwealth 
,       Ins.  Co.' 49  Wis.  322,  5  N.  W.  804;  Haley  v.  Western  Transit  Co.  76 
,    'Wis.  344,  45  k  W.  16. 
A  verdijCjt  cannot  be  directed  against  a  defendant  on  the  opening  of  coun- 
plj  unless  it  appears  that,  giving  such  staterrients  the  effect  of  evi- 
dence, a  verdict  for  defendant  could  not  he  sustained.     Carr  v.  Dela- 
ware, L.  &  W.  E.  Co.  78  N.  J.  L.  692,  75  Atl.  928. 
The  court  cannot  direct  a  verdict  on  plaintiff's  opening,  as  insviflicient,  In 
a  cause  not  founded  on  a  corrupt  cause  of  action.    Martin  v.  Emerich 
Outfitting^  Co.  v.:Siegel',  C'.  &iCo.  108  111.  App.  364.     Illinois  Supreme 
.  ■  Court,  While ,  conceding  the  right  to ,  direct  a  verdict  wl»er,e ,  the  open- 
ing  statement   shows   tha.t   to   permit   a  recovery   would   be   against 
public  policy,  denies  it  for   failure  to   state   facts   sufficient  to   con- 
stitute, a  cause  of  action,  Pietsch  v.  Pietsch,  245  111.  454,,  29  L.R.A. 
(.lif.S.)  ,218,  92  N.  E.,  325. 
« Stewart  v.  Hamilton,  3,  Eobt.  672,  18  Abb.  Pr.  298,   28  Hpw.  Pr.  265; 
Wilson  V.  Press  Pub.  Co.  14  Mjsp.  514,  36  ,1}^.  Y.  ,Supp.,  12;  Emmerson 
V.  Weeks,  58  iCal.<  382;  Noblg  v.  Frack,  5  Kan.  App.  786,  48  i^ap,,  1004; 
Lindley  v.  Atchison,  T.  &  S.  F.  R.  Cp.  47  Kan.  432,  28  Pac.  201.  .  Mere 
incompleteness  of  the  statement  not  being  enough  yfl^^u   the  incom- 
,     pleteness  is  supplied  by  the  allegations  of  a  good  pleading.     Noble 
;i  ,  ,,v.  Frack,  5, Kan,  App.  786,  48  Pac.  1004,. supra.    And,  upon  conflict  of 
,  opinioii   between   court  and  counsel   as  to  what  was  in   fact   stated, 
counsel  assures  the  court  that  his  statement  corresponded  with  the 
,     jiHegations  of   his   pleadijig,   under   which   the.  proffered   evidence   is 
clearly  admissible.     Butler  v.  National  Home,  144  U.  S.  64,  36  L.  ed. 
346,  12  Sup.  Ct,  l^ep.  581. 
On  motion  to,, dismiss  on  the  opening,  all  the  facts  alleged  in  the'  com- 
plaint, and  those  referred  to  in  the  /jp/jning  as  expected  to  be  proved, 
are  to  be  considered,  in  the  absence  of  specific  objection  that  they  are 
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not  admissible  under  the  pleadings.  Clews  T.  Bank  of  New  York 
,  Nat.  Bkg.  Aaso.  105  N.  Y.  398,  42  Am.  Rep.  303,  UN.  E.  814;  Koblee 
V.  Indian  Lake,  11  App.  Div.  435,  42  N.  Y.  Supp.  326.  And  this  even 
though  the  facts  stated  in  the  opening  are  not  stated  in  the  com- 
plaint. Scott  T.  New  York,  27  App.  Div.  240,  50  N.  Y.  Supp.  191. 
And  Kley  v.  Healy,  127  N.  Y.  555,  28  N.  E.  593,  holds  that  on  ap- 
peal from  a  dismissal  on  plaintiff's  opening,  on  the  ground  of  insuffi- 
ciency, plaintiff's  opening,  if  it  does  not  appear  in  the  appeal  book, 
will  be  presumed  to  comprise  the  substance  of  the  complaint ;  and  any 
offer  to  prove,  made  in  connection  with  the  opening,  unless '  objected 
to  as  inadmissible  under  the  pleadings,  will  be  i-egarded  as  part  there- 
of. But  Steele  v.  Wells,  49  N.  Y.  S.  E.  646,  20  N.  Y.  Supp.  736, 'holds 
that  dismissal  on  such  motion  after  plaintiff's  opening  should  not  be 
on  the  merits. 

Omitting  facts  in  the  opening  essential  to  plaintiff's  case,  as  well  as  de- 
fects in  proof  on  resting,  are  immaterial  if  supplied  by  proof  subse- 
quently adduced  by  either  party.  Fulton  v.  Metropolitan  L.  Ins.  Co. 
4  Misc.  76,  23  N.  Y.  Sttpp.  598. 

3  Brown  V.  District  of  Columbia,  29  App.  D.  C.  273,  25  L;R.A.(N.S.)  98; 
Hornblower  v.  George  Washington  University,  31  App.  D.  0.  64,  14 
Ann.  Cas.  696;  Barrett  v.  Minneapolis,  St.  P.  4  S.  Ste.  M.  E.  Co.  106 
Minn.  51,  18  L.E.A.(N.S.)  416,  130  Am.  St.  Eep.  585,  117  N.  W.  1047. 
See  29  L.R.A.(N.S.)  218  et  seq.;  Smith  T.  Prudential  Ins.  Co.  108  Kan. 
572,  196  Pac.  612. 

4.  Defendant's  openinif. 

Generally,  both  at  common  law  and  under  the  Codes,  counsel 
for  defendant  does  not  open  his  defense  until  plaintiff's  evidence 
has  been  heard  and  plaintiff  has  rested.^ 

1  This  is  the  usual  practice.  But  in  Illinois  it  is  generally  the  practice 
to  require  defendant  to  open  immediately  after  plaintiff  has  opened; 
and  whether  defendant  may  reserve  his  opening  Until  plaintiff  has 
rested  his  case,  or  follow  the  usual  practice  of  that  state,  is  discre- 
tionary with  the  trial  judge.  Sands  v.  Potter,  165  111.  397,  46  N.  E. 
282;  D.  Sinclair  Co.  v.  Waddill,  200  111.  17,  65  N.  E.  437. 

In  New  York  the  Geneiral  Rules  of  Practice  were  amended  in '  1910  by 
including  the  following  provision:  "In  the  trial  of  civil  causes,  un- 
less the  justice  presiding  or  the  referee  shall  otherwise  direct,  each 
party  shall  open  his  case  before  any  evidence  is  introduced,  and;  ex- 
cept by  special  permission  of  the  court,  no  other  opening  by  either 
party  shall  thereafter  be  permitted."  This  is  substantially  re-enacted 
in  Rule  161  of  the  new  Rules  of  Civil  Practice. 

In  some  jurisdiction^,  the  statute  gives  the  defendant  the  option  as  to 
which  time  he  will  make  his  opening  statenlent.  State  v.  King,  50 
Wash.  312,  97  Pac.  247,  16  Ann.  Cas.  322. 
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1.  In  general;   discretion  m  the  court. 

2.  Order  as  between  the  two  parties  to  the  case. 

a.  Bach  side  in  turn  must  exhaust  his  case. 

b.  Anticipatory  rebuttal. 

c.  Right  of  rebuttal. 

d.  Defendant's  right  of  reply, 
e.'  Recalling  witnesses. 

f.  Cross-examination. 

(1)   Limits   of,  generally. 
'     (2)   Of  party  testifying,  in  his  own  behalf. 

(3)   Cross-examination  at  large  in  discretion  of  court. 

g.  Several  •  defendants. 
1  h.  Counterclaim. 

i.  Reopening.     ^ 

3.  Order  as  between  different  items  of  each  party's  evidence  in  chief. 

a.  In  general. 

b.  Where  competency  of  evidciice  depends  on  proof  of  other  facts. 

1.  In  general;  discretion  of  the  court. 

In  treating  fhe  question  of  the  order  in  whicli  evidence  is  to 
be  presented,  it  is  necessary  to  consider  first  tW  whole  mass  of 
evidence,  the  order  of  proof  as  between  the  two  parties  to  the 
action,  and  second  the  order  of  preseiitiiig  the  various  items  of 
testimony  in  each  party's  case;  Generally  the  order  of  proof,. 
W.hetheij'.aa  between  the  two  parties  or  with  reference  tp  the  dif- 
ferent items. of  eyidence  in  each  party's  case,  rests  in  the  sound 
discretion  of  the  trial  court,^  and  the  exercise  of  this  discretion 
is  not  reviewable*  except  for  manifest  abuse.'  Statutes,  control- 
ling the  order  of  proof  almost  uniformly  permit  the  statutory 
order  to  be  varied  in  the  court's  discretion.* 
.The.  general  rule  undoubtedly  is  that,  in  th,e  trial  of  law  issues, 
the  party  on  whom  rests  the  burden  of  proof  should  introduce  in 
the  first  instance  all  his  evidence  in  chief,  and  then,  after  the 
other  party  has  introduced  all  his  evidence  in  chief,  he  should  be 
confined  to  rebuttal  evidence.* 

iBain  v.  Ft.  Smith  Light  &  Traction  Co.  116  Ark.  125,  L.K.A.1915D,  1021, 
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172  S.  W.  843 ;  Nutter  v.  O'Donnell,  6  Colo.  253 ;  San  Miguel  Consol. 
Gold  Min.  Co.  v.  Bonner,  33  Colo.  207,  79  Pac.  1025i  Doane  v.  Cum- 
mins, 11  Conn.  152;'Hazleton  v.  LeDuc,  10  App.  D.  C.  379;  Rich- 
bourg  V.  Rose,  53  Fla.  173,  125  Am.  St.  Rep.  1061,  44  So.  69,  12  Ann. 
Cas.  274;  Cook  County  Comrs.  v.  Harley,  174  111.  412,  51  N.  E.  754^ 
affirming  75  111.  App.  218;  Mayer  v.  Breiuiinger,  180  111.  110,  72  Am. 
St.  Rep.  196,  54  N.  E.  159;  Miller  v.  Dill,  #49  Ind.  326,  49  N.  E.  272,j 
Wells  V.  Kavanagh,  74  Iowa,  372,  37  N.  W.  780;  Kaufman  v.  Farley 
Mfg.  Co.  78  Iowa,  679,  16  Am.  St.  Rep.  462,  43  N.  W.  612;  Peterson 
V.  Walter  A.  Wood  Mowing  &  R.  Co.  97  Iowa,  148,  59  Am.  St.  Rep. 
399,  66  N.  W.  96;  Allen  v.  Travelers'  Protective  Asso.  of  America, 
163  Iowa,  217,  48  L.R.A.(N.S.)  600,  143  N.  W.  574;.  Kansas  City  v. 
Bradbury,  45  Kan.  381,  23  Am.  St.  Rep.  731,  25  Pac.  889;  Rains  v. 
Weiler,  101  Kan.  294,  L.R.A.1917F,  571,  166  Pac.  235;  Wellersburg  4 
W.  N.  PI.  Road  Co.  v.  Bruce,  6  Md.  457 ;  Emerson  v.  Lowell  Gaslight 
Co.  6  Allen  (Mass.)  146,  83  Am.  .Dec.  621;  Watson  v.  Watson,  53 
Mich.  168,  51  Am.  Rep.  Ill,  18  N.  W;  605;  Bourreseau  V.'  Detroit 
Evening  Journal  Co.  63  Mich.  425,  6  Am.  St.  Rep:  320,  30  N.  W.  376; 
McDonald  v.  Peacock,  37  Minn.  512,  35  N.  W.  370;  Hannem  v.  Pence, 
40  Minn.  127,  12  Am.  St.  Rep.  717,  41  N.  W.  657;  Weiler  v.  Chicago, 
M.  &  St.  P.  R.  Co.  164  Mo.  180,  86  Am.  St.  Rep:  592,  64  S.  W.  141; 
Ponca  V.  Crawford,  23  Neb.  662,  8  Am.  St.  Rep.  144,  37  N.  Wj  !609;  Con. 
saul  v.  Sheldon,  35  Neb.  248,  52  N.  W.  1104;  Kent  v.  l^Bon,  20  N.  H 
121;  Trade  Ins.  Co.  v.  Barracliflf,  45  N.  J.  L.  543,  46  Am.  Rep.  792;  Mor- 
ris V.  Wadsworth,  17  Wend.  IpS^.^taping  y.  Boijven,  6  Barl^.  109,;  Ripley 
V.  Arledge,  94  N.  C.  467;  Bowman  v.  Eppinger,  1  N.  D.  21,  44  N.'  W. 
1000;  Shahan  v.  Swan,  48  Ohio  St.  25,  29  Am!  St.  Rep.  517,  26  N.  E. 
222;  Bean  v.  Green,  33  Ohio  St.  444;  First  Nat.  Bank  v.  McCullough; 
50  Or.  508,  17  L.R.A.(N.S.)  1105,  126  Am.  St.  Rep.  758>.  93  Pac.  366; 
Helfrich  v.  Stem,  17  Pa.  143;  Gould  v.  Dwelling-Hou?e  Ins.  Co.,  134 
Pa.  570,  19  Am.^  St.  Rep.  717,  19  Atl.  793 ;  Beardslee  v.  Columbia  Twp. 
188  Pa.  496,  68  Am.  St.  Rep.  883,  41  Atl.  617;  Dod^e  v.  Goo^ell,  16 
'  E.  I.  48,  12  Ati.  236 ;  Stephens  v.  Union  Assur.  Soc.  16  Utah,  22,  50 
Pac.  626;  State  v.  Magoon,  50  Vt.  333;  Moore  Lumber  CorJ).  v.  Walk-, 
er,  110  Va.'775,  67  S.  B.  374;  19  Ann.  Cas.  314;  Washington-Virginia 
R.  Co.  v.  Bouknlght,  113  Va.  696,  75  S.  E.  1032,  Ann.  Qas.,  1913E, 
546;  Kerr  V.  I,ungford,  31  W,  Va.  659,  2  L.R.A.  66^,  8  S.  E.  493; 
Schultz  V.  Catlln,  78  Wis.  611,  47  N.  W.  646;  Bashore  v.  Mooney,  4 
Cal.  App.  276,  87  Pac.  553;  Maurice  v.  Hunt,  80  Ark.  476,  97  S.  W. 
664;  Nolan  v.  Newtown  Street  R.  Co.  206  Mass.  384,  92'  N.  E.  505; 
Braydbn  v.  Goulman,  1  T.  B.  Mon.  116;  Hocker  v.  Davis,  2  T.  B.  Mon. 
119;  Ponca  v.  Crawford,  18  Neb.  551,  26  N;  W.  365;  Goodwin  v.  Tony 
Pocahontas  Coal  Co.  —  W.  Va.  — ,  106  S,  E.:  76;  Rhodes  v.  Firestone 
Tire  &  Rubber  Co.  —  Cal.  App.  — ,  197  Pac.  392. 
But  the  discretion  of  the  trial  court  with  respect  to  the  order  of  proof 
will  not  authorize  it  to  exclude  legal  evidence  offered  in  its  propel 
order.     McManus  v.  Mason,  43  \Y.  Va.  196,  27  S.  B.  293. 
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8  Drum  T.  Harrison,  83  Ala.  384,  3  So.  715;  Dubuque  v.  Coman,  64  Conn. 
475,  80  Atl.  777;  Mayer  v.  Brensinger,  180  111.  110,  72  Am.  St.  Rep. 
196,  54  N.  E.  159;  Bannon  v.  Warfield,  42  Md.  22;  Morse  v.  Wood- 
worth,  155  Mass.  233,  27  N.  E.  1010,  29  N.  E.  525;  Territory  v.  O'Don- 
:ne]l,  4  N.  M.  ,196,  12  Pac.  743;  Graham  v.  Davis,,  4  Ohio  St.  362,  62 
Am.  Dec  285. 

This  rule  seems  also  to  obtain  in  the!  Federal  courts  land  in  Illinois.,  Phil- 
adelphia &  T.  E.  Co.  V.  Stimpsou,  14  Pet.  448,  463,  10  L.  ed.  535,  543 ; 
Johnston  V.  Jones,  1,  Black,  210,  227,  17  L.  ed.  117,  122;  First  Unitar- 
ian Soc.  V.  Faulkner,  91  U.  S.  415,  23  L.  ed.  283;  Turner  y.  United 
States,  13  C.  C.  A.  436,  30  U.  S.  ,App.  90,  66  Fed.  280;  Lanaburgh  v. 
Wimsatt,  7  App.  D-,  C.  271;  Birmingham  v.  Pettit,  21  D.  C.  200; 
Wiclcenkamp  v.  Wickenkamp,  77  111.  92;  First  Nat.  Bank  v.  Lake 
Erie  &  W.  R.  Co.  174  111.  36,  50  N.  E.  1023,  affirming  65  III.  App.  21. 
But  see,  as  intimating  that  the  discretion  may  be  revised  for  abuse, 
Goldsby  v.  United  States,  160  ui's.  70,!'4d  L.  ed.  343,  16  Sup.  Ct. 
Rep.  216;  Throckmorton  v.  Holt,  12  App.  D.  C.  552;  Olmstead  v. 
Webb,  5  App.  D.  C.  38;  Washington  Ice  Co.  V.  Bradley,  171  111.  255 
49  N.  E.  519,  affirming;  7Q;11.,  App.  313. 

8  Barkly  v.  Copeland,  74  Cal.  1,  15  Pac.  307;  Robert  E.  Lee  Silver  Min.  Co 
T.  Engiebach,  18  Colo.  106,  31  Pac.  771;  Richbourg  v.  Rose,  53  Fla. 
173,  125' Am.  St;  Rep.  1061,  44  So.  69,  12  Ann:  Cas.  274;  Walker  v. 
Walker,  14  Ga.  242;  W^fetern  U.  Teleg.  Co.  v.  Buskirk,  107  Ind.  549, 
8  N.  E.  557;  Donaldson  v.  Mississippi,  &  M.  R.  Co.  18  Iowa,  280,  87 
Am.Dec.  391;  Peterson  v.  Walter  A.  ,\Pqo(i  Mowing  &  R.  Mach.  Co. 
97  Iowa,  148,  59  Am.  St.  Rep.  399,  66  N.  W.  96;  Alien  v.  Travelers' 
Protective  Asso.  163  Iowa,  217,  48  L.R.A.(N.S.)  600,  143  N.  W.  574; 
Wilson  V.  Bibb,  1  Dana  (Ky.)  7,  25  Am.  Dec.  118;  Hovey  v.  Chase, 
52  Me.  304,  83  Am.  Dec;  514;  Maier' v.  Massachusetts  Ben.  Asso. 
107  Mich.  687,  65  N.  W.  552;  Winterton  v.  Illinois  C.  R.  Co.  73  Miss. 
831,, 20  So.  157;  Bejl  v. , J^misoii,,  10,2, Mo.,  71,  14  S.  W.  714;  Weller  v. 
Chicago,  M.  Sf.  St.  P.  R.  Co.  164,  Mo.  180,  ,86  Am.  St.  Rep.'  592,  64 
S.  W.  141;  McCleneghan  v.'Reid,  34  Neb.  472,  51  N.  W.  1037;  East- 
man v!  Amoskeag  Mfg.  Co.  44  N.  H.  143,  82  Ani.  Dec.  201;  Madsoh  v. 
Rutten,  16  N.  D.  281,  13  L.E.A;(]Sf.S.)  554,  113  N.  W.  872;  First  Nat. 
Bank  v.  McGullough,  50  Or.  508,  17  ,L.R.A.,(N.S.)  11,05,  126  Am.  St. 
Rep.  758,,  93  Pac.,  366;  Dpsch  ,y.  Diem,  1.76  Pa,  603^  35  Atl.  207;  Rob- 
inson V.  Blakely,  38  S.  C.  L,'  (4  Rich.)  586,  55  Am.  Dec.  703;  San 
Antonio  &  A.' P.  R.  Co.  v.  Eoljinson,  79  Tex.  608,  15  S.  W.  584;  Pingry 
V.  Washburn,  1  Aik;  (Vt.)  264,  15' Am.  Dec.  676;  F.  R.  Patch  Mfg. 
Co.  V.  Protection  Lodge;  77  Vt.  294,  107  Am.  St.  Rep.  765,  60  Atl. 
74;  H.  P.  Moore  Lumber  Corp.  v.  Walker,  110  Va.  775,  67  S.  E.  3,74, 
19,  Ann.  Cas.  314;  Kerr  v.  Lunsford,  31  W.  Va.  659,  2  L.R.A..  668,  8  S. 
E.  493;  Lewis  v.  Alkire,  32  W.  Va.  504,  9  S.  E.  890;  Cogswell  v.  West 
Street  So  N.  E.  Eleei^ric  R.  Co.  5  Wash.  46,  31  Pac.  411^  McGowan  v. 
Chicago  &  N.  W.  R.  Co.  91  Wis.  147,  64  N.  W.  891. 

But  a  party  is  entitled  to  »  decision  in  the  exercise  of  this  discretion,  and 
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it' is  error  for  the  court  to  reject  suo  sponte  on  an  illegal  ground,  evi- 
dence which  it  had  the  discretion  to  reject  as  offered  out  of  the  reg- 
ular order.  French  v.  Hall,  119  U.  S.  152,  30  L.  ed.  375,  7  Sup.  Ct. 
Eep.   170. 

4Lowenstein  v.  Finney,  54  Ark.  124,  15  S.  W.  153;  Matts  v.  Borha,  — 
Cal.  — ,  37  Eac.  159;  Denver  v.  Dunsmore,  7  Colo.  329,  3  Pac.  705; 
McNichols  V.  Wilson,  42  Iowa,  385 ;  Gandy  v.  Early,  30  Neb.  183,  46 
N.  W.  418;  Morris  v.  Faurot,  21  Ohio  St.  155,  8  Am.  Eep.  45;  Davis 
V.  Emmons,  32  Or.  389,  51  Pac.  652.  Similar  statutes  exist  in  a 
number  of  other  states. 

In  Barkley  v.  Bradford,  100  Kj.  304,  38  S.  W.  432,  a  peculiar  Code  pro- 
vision that  "no  person  shall  testify  for  himself  in  chief  in  an  ordinary 
action  after  introducing  other  testimony  for  himself  in  chief"  is  held 
to  be  merely  a  rule  of  practice,  and  its  violation  is  not  cause  for 
reversal  where  the  appellant  has  not  been  prejudiced. 

B26  R.  C.  L.  1036.  '  ,  ,  ; 


2,  Order  as  between  the  two  parties  to  the  case. 

,,,.0..  Each  side  in  turn  must  exhaust  his  case.— While,  as  has 
bepji  stated  in  the  preceding  paragraph,  the  whole  question  of  the 
order  of  proof  rests  in  the  discretion  of  the  court,  yet  it  is  mani- 
fest that  to  avoid  confusion  there  should  be  some  regular  method 
for  the  introduction  of  evidence  and  the  iexamiiiation  of  wit- 
nesses, and,  therefore,  as  a  general  rule  he  who  has  the  opening 
ought  to  introduce  all  his  evidence  to  make  out  his  side  of  the  is- 
sue, except  that  which  merely  serves  to  answer  the  adversary's 
case;  then  the  evidence  of  the  adversary  is  heard,  and,  finally, 
the  party  who  had  the  opening  may  introduce  rebutting  evidence 
which  merely  serves  to  answer  or  qualify  his  adversary's  case.' 
Rebutting  evidence  within  this  rule  means  not  all  evidence  what- 
ever which  contradicts  defendant's .  witnesses  and  corroborates 
plaintiff's,  but  evidence  in  denial  of  some  affirmative  case  or 
fact  which  defendant  has  attempted  to  prove.*  Neither  side 
ought  to  be  permitted  to  give  evidence  by  piecemeal.' 

This'Tule  does  not  prevent  a  party  who  has  closed  his  case 
from  supporting  it  further  by  the  cross-examination  of  his  ad- 
versary's witnesses,*  nor  from  using  parts  of  documents  which 
the  adversary  has  put  in  for  the  purpose  of  using  other  parts 
against  him.  And  the  judge  has  discretionary  power  to  receive 
evidence  in  chief  during  the  rebuttal.'  But  these  rules  should 
not  be  permitted  to  defeat  justice.* 


VII.---OKDEE    OF    PROOF.  173 

13  Wigmore,  Ev.  §  1866;  Sandwich  v.  Dolan,  42  111,  App.  g3;,Bray,don  v. 
Goulman,  1  T.  B.  Monr  116;  Silverman  v.  Foreman,  3  E.  D.  Smith, 
322;  Pettibone  v.  Derringer,  4  Wash.  C.  C.  215,  Fed.  Caa.  No.  11,043; 
Gilpins  V.  Consequa,  Pet.  C.  C.  85,  S.Wash.C.  C.-184i,Fed.  Gas.  No. 
5,452;  Robinson  v.  Parlcer,  11  App.  D.  C.  132;  Maeullar  v.  Wall,  6 
Gray,  507;  Hathaway  v.  Hemingway,  .20  Conn.  195;  Belden  v.  Allen, 
61  Conn.  173,  23  Atl.  963;  Bannon  v.  Warfield,  42  Md.  22,  39;  Walker 
V.  Walker,  14  Ga.  242,  250;  Graham  v.  Davis,  4  Ohio  St.  362,  62  Am. 
Dec.  285;  Babcoek  v.  Babcock,  46  Mo,  243;  Ludden  v.  Sumter,  47  S. 
C.  335,  25  S:  E.,  150;  , State  v.  Fox,  25  N.  J.  L.  566;  Hastings  ,v,.  Palm- 
er,-20  Wend'.  225;, Ford  y.  Niles,  1  Hill,.;30Gi;,  Marshall, v,  Davies,  78 
N.  Y.  414,  420,  reversing  16  Hun,  606 ;  ,  Agate  v.  Morrison,  84 ,  N.  Y. 
672;  Duffy  v.  Hickey,  68  Wis.  380,.  .32  N.  W.  54.   , 

So  far  as  the  order  in  which  v^'itnesses  shall  be  examined  is  concerned, 
this  rests  largely  in  tlife  discretion  of  the  party,  and  by  failing  or 
refusing  to  examine  a  witness  out  of  the  order  selected  by  him,  he 
does  not  lose  the  right  to  complain  of  the  absence  of  the  witness 
,  ;when  he  desires  tp  call,  him,  Ryder  v,  Sta,te,  100  Ga,  528,  38  L.R.A. 
7^1,  62  Am.  St.  Rep.  334,,  28  S.  E.  246. 

Plaintiff  has  no  right  to  withhold  a  part '  of  hja  testimony  until  he  ascer- 
.  tains  to  what  extent  it  will  be  contradicted  by  defendant,  and  then 
introduce  the  remainder  of  his  testimony  on  rebuttal ;  but  the  action 
of  the  trial  judge  in  reopening  th^  case  to  permit  evidence  in  rebuttal 
is  within  his  discretion,  arid  not  subject  to  review  on  appeal.  Barson 
V.  Mulligan,  77   App.  Div.  192,  79  N.  Y.  Supp.  31. 

In  Maine  it  appears  to  be  of  course  to  allow,  the,  party  to  give  cumulative 
evidence  after , closing,,  unless  notified  .then  by  the  judge. that  he  will 
not  be  allowed  to  do  so.  Dane  v.  Treat,,  35  Me.,  198.  ,;The  rule  is  not 
■  .strictly  applied  in  New  Hampshire.  Pierce  v.  Wood,  23  N.  H.  519. 
And  it  h^s  been  held  that  the  order  in  which  a  party  shall,  offer  his 
I:,  evidence  is  for  his  counsel  to  determine,  unless  it  is  made  to  appear 
to  the  court  that  some  undue  advantage  is  attempted.  McDaneld  v. 
Logi,  143  111.'  487,  32  N.  E.  423.  ,  And  that  evidence,  whenever  re- 
ceived, is,  unless  objected  to,  properly  before  the  court.  Ailing  v. 
Forbes,  68  Conn.  575,  37  Atl.  390. 

But  where  the  witnesses  are  numerous  a  rule  announced  in  advance,  that 
1  merely  cumulative  testimony ,  will  not  Jdc  received  in  rebuttal,  may  be 
i     enforced  unless  it, clearly  prejudices  the  complaining  party.     Snow  v. 
Starr,  75  Tex.  411,  12  S.  W.  673. 

In  some  of  the  states  plaintiff  having  rested  with  a  prima  facie  case  is,  al- 
.  lowed  to  support  it  further. during  rebuttal.  Clayes  v.  Ferris,  10  Vt. 
112;  Snow  V.  Starr.  75  Tex.  411,;  12  S.  ,W..673.;  Mayer  . v.  Walker,  82 
Tex.  222,  17  "S.  W.  505.  Unless  defendant  gave  no  contrary  evidence, 
PiUgry  V.  Washburn,.  1  Aik.  (Vt.)  264,  15  Am.  Dee,.  676;  Ayers  v. 
Harris,  77  Tex.  10.8,  13  S.  W,;  768,;    So,  jn  Iowa,  plaintiff  in  an  action 
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on  a  policy  of  fire  insurance  may  first  introduce  evidenbe  of  the  valu 
of  the  iiiaured  property  in  rebuttal  of  defendant's  evidence  ilpon'  tha 
point,  tlie  policy  being  made  by  statute  prima  facie  evidence  of  sue 
value.  Martin  v.  Capital  Ins.  Co.  85  Iowa,  643,  52  N.  W.  534.  An 
in  Georgia  a  widow  who  has  rested  with  a  prima  facie  case,  in  an  ac 
tion  against  a  railway  company  for  her  husband's  death,  by  provin 
the  injury  and  his  freedom  from  negligence,  may  show  that  the  com 
pany's  defense  that  it  was  not  negligent  is  not  true.  Central  R.  &  Bkj 
Co.  V.  Nash,  81 '  Ga.  580,  7  S.  E.  808.  And  facts  confirmatory  of  ; 
prima  facie  case  cannot  be  withheld  and  offered  in  rebuttal  unlea 
they  do  in  fact  rebut  the  defendant's  case.  Toledo  &  0.  C;  E.  Co.  l 
Wales,  11  Ohio  C.  C.  371,  5  Ohio  C.  D.  168. 
« Silverman  v  Foreman,  3  E.  D.  Smith,  322  (opinion  by  Woodruff,  J.) 
approved  in  Marshall  v.  Davies,  78  N.  Y.  414,  420,  reversing  16  Hui 
606;  Watkins  v.  Rist,  68  Vt.  486,  35  Atl.  431;  Thompson  v.  Clay,  6 
Mich.  627,  27  S.  W.  699;  Longino  v.  Shreveport  Traction  Co.  120  Ls 
803,  45  So.  732.     And  see  reasoning  in  Goas  v.  Turner,  21  Vt.,437. 

But  rebutting  testimony  to  that  of  a  specified  witness  is  any  evidenc 
which  bears  against  the  truth  or  accuracy  of '  his  testimony.  Davis  \ 
Covington  &  M.  R.  Co.  77  Ga.  322,  2  S.  E.  555. 

S  Sandwich  v.  Dolan,  141  111.  430,  31  N.  E.  416;   Braydon  v.  Goulman, 
T.  B.  Mon.  116;  Bannon  v.  Warfield,  42  Md.  22,  39. 

*It  is  competent  for  a  party,  after  having  closed  his  case  so  far  as  relate 
to  the  evidence,  to  introduce  additional  evidence  by  the  cross-exam 
ination  of  the  witnesses  on  the  other  side,  for  the  purpose  of  mor 
fully  proving  his  case.  Com.  v.  Eastman,  1  Cush.  189,  48  Am.  Dei 
596.  So,  a  party  may  introduce  in  evidence  a  document  in  suppor 
of  his  claim  which  •  is  proved  after  the  close  of  his'  case  by  cross 
examination  of  the  attesting  witness  called  by  his  adversary  for  otlie 
purposes.  Carruth  v.  Bayley,  14  Allen,  532.  And  a,  party  may,  i 
the  discretion  of  the  court,  support  his'  case  by  eliciting  from  his  a(J 
versary's  witnesses  on  cross-examination  evidence  which  would  h 
legitimate  in  rebuttal.  Eanney  v.  St.  Johnshury  &  L.  C.  R.  Co.  67  Vl 
594,  32  Atr.  810. 

But  plaintiff  cannot,  after  he  has  closed  his  case,  cross-examine  defenc 
ant's  witness  on  a  subject  not  a  part  of  his  examination  in  chief  an 
upon  which  plaintiff  has  offered  no  evidence,  although,  if  materia 
it  was  part  of  his  opening  case.  Carey  v.  Hart,  63  Vt.  424,  21  At 
537. 

e  Buckingham  V.  Harris,  10  Colo.  455,  15  Pac.  817;  State  v.  Alford,  3 
Conn.  40;  Morehouse  v.  Morehouse,  70  Conn.  420,  30  Atl.  516;  Jael 
Bonville,  T.  &  K.  W.  R.  Co.  v.  Peninsular  Land,  Transp.  &  Mfg.  C( 
27  Fla.  1,  17  L.R.A.  33,  9  So.  661;  Walker  v.  Walker,  14  Ga.  242 
Ailgusta  &  S.  E.  Co.  v.  Randall,  85  Ga.  297,  11  S.  E.  706;  Miller  ' 
Preble,  142  Ind.  632,  42  N.  E.  220;  Braydon  v.  Goulman,  1  T.  B.'Moi 
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116;  Rosquist  v:  D.  M.  Gilmore  Furniture  Co.  §0  Minn.  192,  52  N.  W. 
385;  McClellaii  v.  Hein,  56  Neb.  600j'77  N.  W.  120; 
« Clark  V.  Vorce,  15  Wend.  193,  30  Am.  Dec.  53. 

It  must  also  be  remembered  tha,t  the  evidence  must  be  admis- 
sible at  the  time  when  it  is  offered^  a;n.d  exception  to  this  rule  is 
permissible  only  when  subsequent  evidence  makes  it  admissible, 
usually,  evidence  admitted  out  of  order  is  upon  promise  of  coun- 
sel to  connect  the  evidence  properly.^ 

IMeCulry.  V.  Hooper,  12  Ala.  823,  46  Am.  Dee.  280;  Kenniflf  v.  Caulfield, 
140  Cal.  34,  .73  Pac.  803;  Hammond  v.  Hammond  Buckle  Co.  72  Conn. 
130,  44  Atl.  25;  Wilson  v.  Jernigan,  57  Fla.  277,  49  So.  44;  Italian- 
Swiss  Agri.  Colony  v.  Pease,  194  111.  98,  62  N.  E.  317;  Earl  v.  Tupper, 
46  Vt.  275.    See  also  S  3  herein. 

h.  Ariticipiitory  rebuttal. — A  party  may  properly  be  allowed 
as  part  of  his  case  in  chief  to  give  evidence  to  rebut  matter 
which  is  foreshadowed  by  the  defense  or  w'hich  his  adversary 
avows  an  intention  of,  relying  on.*  But  he  is  not  required  ,to  do 
so.*  If  he, does, so  he  makes, it, part  of  his  case  and  further  evi- 
dence on  the  point  is  not  of  right  allowable  in  rebuttal.' 

IDimick  v.  Downs,  82  111.  570,  572;  Hintz  v.  Graupner,  138  111.  158,  27  N. 
iE.  935;  Mayer  v.  Brensinger,  180  111.  110,  72  Am.  St:  Eep.  196,  64 
•  N.  E.  159;  Allen  v.  Phoenix  Assur.  Co.  12  Idaho,  653,  8  L.E.A.(N.S.)- 
903,  88  Pae.  246,  10  Ann.  Cas.,  328;  Williams  v.  Dewitt,  12  Ind..  309; 
York  V. .  Pea^e,  2  Gray,  282 ; ,  Shinners  v.  Locks  &  Qanala,  154  Mass. 
,  168,  12  L.R.A.  554,  26  Am.  St.  Eep.  226,  ,28  N.  E.  10;  Com.  v.  Chance, 
174  Mass.  245,  75  Am.  St.  Eep.  306,' 54  liT.  E.  551;  Violet  v.  Eose,  3& 
Neb:  660,  58  N.  W.  216;  Bancroft  vi  Slreehari,  21  Hun,  550;  Dunn  v. 
People,  29  N.  Y.  523,  86  Am.  Deo.  319  (the  avowal  here  was  in  answer 
to  a,  question  put  by  the  judge)  ;  Jones  v.  New  York,  N.  H.  &  H.  E. 
Co.  20  E.  I.  210,  37  'Atl.  1033;  Neilson  v.  Nebo  Brown  Stone  Co.  25 
Utahj  37,  69  Pac.  289;  dictum  to  contrary  in  States  v.  Holmes,  1 
Cliff.  98,  Fed.  Cas.  No.  15,382. 

In  some  jurisdictions  the  admission  of  such  evidence  is  an  irregularity, 
but  not  prejudicial  error  wherie  the  other  party  afterwards  adduces 
evidence  Which  would  have  made  the  admitted  evidence  relevairit  in 
rebuttal.  East  Tennessee,  V.  &  G.  E.  Co.  v.  Hesters,'  90  Ga.  11,  15 
S.  E.  828;  Easley  v.  Missouri  P.  E.  Co.  113  Mo.  236,  20  S.  W.  1073. 

But  plaintiff  cannot  properly  give  evidence  of  his  residence,  although  de- 
fendant has  pleaded  a  judgment  in  garnishment  rendered  in  another 
state,  until  defendant  has  introduced  some  evidence 'of  the  judgment. 
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Terre  Haute  &  I.  E.  Co.  v.  Baker,  122;  Ind.  433,  24, N.  E.  83,  So,  evi- 
dence of  improvements  set  up  by  plaintiff  in  an  action  to  ■  detei;mine 
the  title  to  real  property  as  a  claim  under .  the,  Minnesota  occupying, 
claimants'  act,  in  reply  to  defendant's  answer  in  the  nature  of  a  com- 
plaint in  ejectment,  is  no  part  of  the  plaintiff's  case  in  chief.  Mueller 
V.  Jackson,  39  Minn.  431,  40  N.  W.  565.       '•  ... 

2  Dodge  V.  Dunham,  41  Ind.  186;  Bancroft  v.  Sheehan,  21  Hun,  550;  Lail- 
benheimer  v.  Bach,  19  Mont.  177,  47  Pac.  803;  Blaut  v.  Gross,  47 
Misc.  685,  94  N.  Y.  Supp.  324. 

Plaintiff  in  a,  civil  action  for  slander  is  not  called  upon  to  prove  a  good 
character  until  defendant  by  his  testimony  has  attempted  to  cast 
suspicion  upon  it.     Cooper  v.  Francis,  37  Tex.  445.  ,. 

A  party  is  not  bound  to  prove  payment  of  a  claim  set  off  against  hisi  cause 
of  action  until  his  adversary  has  concluded  his  proof  tending  to  estab- 
lish it.     Luke  V.  Bruner,  15  Iowa,  3. 

Plaintiff  in  an  action  on  a  note  cannot  be  compelled  to  give  evidence  on 
the  question  of  the  defense  of  no  consideration,  in  advance  of  the  de- 
fendant's evidence.  Andrews,  v.  Hayden,  10  Ky.  L.  Rep.  1049,  11  S. 
,W.,428.     ., 

S  Casey  v.  Le  Roy,  38  Cal.  697;  Williams  v.  Devvitt,  12  Ind.  309  (where  it 
was  held  error  to  allow  it,  citing  Browne  v.  Murray,  Ryan  &  M,  254)'; 
Dugan  V.  Anderson,  36  Md.  567,  588,  11  Am.  Rep.  509;  Herrick  v.' 
Swomley,  56  Md.  439;  HolbroOk  v.  McBride,  4  Gray,  215.'. 

c.  Right  of  rebuttal.^A  party  has  a  right  in  rebuttal  to  give 
evidence,  ^vhich  tends  to  meet  th&  affirmative  case,  if  any,  sought 
to  be  established  by  his  adversarj^,*  ajad  it  is  error  to  refuse- it  f 
and  it  is  no  objection  to  such  evidence  that  it  incidentally  tends 
also  to  corroborate  the  party's  case  in  chief*  nor  that  it  may 
necessitate  allowing  the  adverse  party  a  surrebuttal.*  The  court 
may,  in  its  d,isieretion  a.dmit  in  rebuttal  evidence  which  more 
properly  should  have  been  introduced  in  chief,* 

1  Louisville  Underwriters  v.  Durland,  123  Ind.  544,  7  L.R.A.  399,  24  N.  K. 
221 ;  Sebastian  May  Co.  v.  CodtJ,  77  Md.  293,  26  Atl.  316 ;  Bounds  v. 
Little,  79  Tex.  128,  15  S.  W.  225;  St.  Paul  Plow  Works  v.  Starling, 
140  U.  S.  184,  35  L.  ed.  404,  11  Sup.  Ct.  Rep.  803;  Hallam  v.  Post 
Pub.  Co.  55  fed.  456;  Manhattan  L.  Ins.  Co.  v.  O'Neil,  33  C^  C.  A. 
607,  61  U,  S.  App.  470,  90  Fed.  463;  Lanning  v.  Chicago,  BI.&'Q.  E. 
Co.  68  Iowa,  502,  27  N.  W.  478,  '  ',         '',''",' 

Evidence  is  admissible,  in  rebuttal  of  a  defense  set  up  in  the  pleadings;  and 
supported  by  testimony,  notwithstanding  the  withdrawal  .^f  such  de: 
fense,  by  consent  of  c<;)urt  and  couiisel,,  IJullman  v.  North  British  & 
M.  Ins,  Co.  159  Mass.  118,  34  N.E,  169!'    '        '  !'  ,'    '     *' 
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A,  party  need  not  relj;  upon  the  general  evidence  of, his  opening  case  to 
overpome  a  speeific  point  developed, by  tlie  defense,  but  ipay  give , sucli 
point  a  direct  specific  denial  in  rebuttal.     Stillwell  v.  Farewell,   64 
,  ,r,Vt,;386,  24  Atl.  243.    A.party  may  in  the  discretion  of  the  (jouft,  give 
, .  testimony  in  rebuttal  contradictory  of  tjiat  which  he  gave  in  chief. 
Warden  v.  Nolan,  10  Ind.  App.  334,  37  N.  E.  821;  De  Remer  v.  Parker, 
19  Colo.  242,  34  Pac.  980. 
«^ucker'v,  Tucker;  113  Ind.'?72,  13  ISf.'E.  710;  Chase  v.  Lee,  59  Mich.  237, 
'     26  N.  W.  483;  Jennings  v.  Gorman,  19  Mont.  545,  48  Pac.  1111;  Ban- 
croft V.  Sheehan,  21  Hun,  550;   Odell  v.  McGrath,  21  App.  Div.  252 
(jiudgntent   reversed   in   6a,eh   ease   for   exclusion   of   such,  evidence)  ; 
Eokriefka  y.  Ma|;^kurat,  91  Mich.  399,  51  N.  W.  1059;  Blaut  v.  Gross, 
47  Misc.  685,  94  N.  Y^  Supp.  324.  i 

Pleadings  in  a  former  case  introduced  by  defendant  as  admissions  by  the 
.  ,  plaintiffs  after  the  latter  have  closed  their  direct  evidence  constitute 
new  matter  wh,ich  is  properly  subject  to  rebuttal,  and  the  exclusion 
J., of  the  rebutting  evidence  is  ground  for  reversal.    Robinson  v.  Parker, 
'  '  11  App'.  D.  b.  132.  " 
8  State  V.  Hartiga^i,  19  N.  H.  248 ;   Chadbourn  v.  Franklin,  5  Gray,  312 ; 
(opiniqn  by  Shaw,  Ch.  J.)  ;  Brown  v.  Swanton,  69  Vt.  53,  37  Atl.  280. 
But  evidence  essential  to,  plaintiff's  recovery  cannot  be  withheld  and  pre- 
sented ioi  the.  first  tipe  on  rebuttal,  even  though  it  t^nds  in  some 
,,,,  .clegree  to  r(8h)it-,!tliedp,fjefljdant's  evidence.     Moehn  v.  Moehn,  105  Iowa, 
,,;    710,.,7,5  N.  W.  521.       ',"7' 
*Scatt  V.  Woodward;  13  S. C,  L.  (2  M'Cord)  161. 

6  Birmingham  R.  Light  &  P..  Co.  v.  Martin,  148  Ala.  8,  42  So.  618;  Buck- 
ingham V.  Harris,  10  Colo.  455,  15  Pac.  817;  Barlow  Bros;  Co.  v.  Par- 
,,.  flpns,  73  Conn.  6,96^  49  Atl.  .205;   F.lo;to  v.  Floto,  233  111.  605,  84  N. 
,E.  712;  Tinkle  v.  Wallace,  167  ind.,'382,  ,79  N.  E.  355 ; ,  Perin,  v.  Cath- 
I.,  cart,  115  lowaj  553,  89  N.  W.  12;,  RheinharJ.v.  State,  14  Jia.ii.  318; 
;,    Lewis  y-  Tapman,  90  Md.  294,  47  L.R.A.,385,  45  Atl.  459;  Burnside  v. 
,  ,.. ,ji¥!verett,  18f^  Mass. .4,  71,N.  E.  82;  Maier  v.  Massachusetts  Ben.  Asso. 
107  Mich.  687,  65  N.  W.  552;  Hale  v.  Life- Indemnity  &  Invest.  Co. 
_  65 "Minn.  548^  68  N.  "W.  182;   French  v.  Canton,  A.  &  N.  R.  Co.  74 
,,7  Miss.  542,  21   So.  299;   FuUerton  v.  Fordyce,  144  Mo.  .519,  44  S.  W. 
.1653,  3  Am.  Neg,  Rep.  696;  IVfcDermott  v.  Manley,  65  Neb.'l94,  90  N. 
.  ,  ,W.  1119;.M'cLeod  v.  Lee,  17  Nev.  103,  28  Pac.  124;  Minard  v.  West 
'Jersey,  &  S.  R.  Co.  74  N.  J.  L.  39,  64  Atl.  1054;  New  Jersey  S.  B.  Co. 
,'   y.  New  york,  109  N^  Y.  621,  15  N.  E.  877;  Pease  v.  Magill,  17  N.  D. 
,,,,166,   ii5,N,   W.  260;   GJshwiler  v.  Dodez,'  4 'Ohio   St.   (ilS;    Crosby   v. 
,    Portland  R.  do.  53  Or!, '496,  l6b  Pac.  3o6,  101  Pacl  204;  Campbell  v. 
Brown,  183  Pa.  112,  38  Atl.;  5l6;  Ludderi  v.  Siimfer,  47  S.'Cl.  33'5,  2S 
,    ^,j,E.  ;,5p,;  ,'Ki^e  V.  Edgemont  siank,  22  S.  1).  630,  119  N.  W.  1003; 
.„^  S^iiiders  v^  ^'Vi*^  SuWrban  R.'Co.  99  tenii,  13(0,  41  S.  W.  1031;  San 
Antonio  &;  A.'  P.  JR/CO'  7-  Robinson,  79'  Tex.'  608,  15  S.  ,W.  584 ; '  Still- 
well  V.  Farewell,  64  Vt.  286,  24  Atl.  Sis';'  Norfolk  &  X.  Terminal  Co. 
''■ Abbott;  Civ.  Jur. 'T.— 12.     ■"       •  ■'■ 
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V.  Mbiris,  101  Via.  422,  44  S.  E.  719;  Cogswell  v.  West  St.  &  N.  E. 
Electric  R.  Co.  5  Wash.  46,  31  Pae.  411,  10  Am.  Neg.  Cas.  384;  Kerr 
V.  Lunsford,  31  W.  Va.  659,  2  L.R.A.  668,  8  S.  E.  493;  McGowan  v. 
Chicago  &  N.  W.  R.  Co;  91  Wis."  147,  64  N.  W.  891;  St.  Paul  Plow- 
Works  V.  Starling,  140  U.  S.  184,  35  L.  ed.  404,  11  Slip.  Ct.  Rep.  803, 

.  d.  Defendant's  right  of  reply. — After  plaintiff's  rebuttal  de- 
fendant has  a  right  in  reply  to  give  evidenes  which,  tends  to, meet 
the  affirmative  case,  if  any,  or  any  new  and  distinct  fact  sought 
to  be  established  by  plaintiff's  rebuttal  which  defendant  had  no 
opportunity  of  meeting  in  his  case  in  chief ;  and  it  is  error  to  re- 
fuse it.* 

iClayes  v.  Ferris,  10  Vt.  112;  Kent  v.  Lincoln,  32  Vt.  591;  National  Ben. 
Asso.  V.  Harding,  7  Ohio  C.  C.  438,  4  Ohio  C.  D.  668. 

As  to  defendant's  right  to  reply  to  rebuttal  evidence,  see  Onstatt  v.  Ream, 
30  Ind.  259,  95  Am.  Dec.  695;  Chateaugay  Ore  &  Iron  Co.  v.  Blake, 
144  U.  S.  476,  36  L.'ed.  510,  12  Sup.  Ct.  Rep.  731.     ' 

Asay  V.  Hay,  89  Pa.  77.  The  court  says:  "Had  it  been  competent  for  the 
defendant  to  prove,  in  chief,  what  he  offered  iii  rfeb'uttal,  the  court 
might  have  refused  a  re-exatnination  of  the  witness.  As  to  matters 
that  require  explanation  or  as  to  new  nlatter  introduced  by  the  op- 
posing interest,  a  party  has  a  right,  in  rebuttal,  to  re-examine  his 
witnesses."  So  held  where  the  eviden'ee  was,  incidentally  at  least, 
cumulative,  but  the  plaintiff  could  not  have  been  prejudiced.  Walker 
v.  Fields,  28  Ga.  237. 

A  party  inay  offer  evidence  in  reply  to  deny,  modHy,  or  explain  evidence 
admilited  on  rebuttal  ^hich  should  have  been  given  in  chief.  Gandy 
V.  Early,  30  Neb.  183,  46  N.  W.  418;  Woody  v.  Dean,  24  S.  C.  499. 
The  rule  in  Vefmont,  however,  strictly  excludes  evidence  in  reply  on 
any  point  defendant  has  already  had  full  oppoi'tunity  to  meet.    Thayer 

'       V.  Davis;  38  Vt.  163.'  '  '     ' 

Eyidenqe  properly  admissible  in  chief  to  sustain  the  defense  will  generally 
be  excluded  where  offered  on  surrebuttal.  Brown  v.  Hiatt,  16  Ind. 
App.  340,  45  N.  E.  481;,  Arnold  v.  Pfputz,  117  Pa.  103,  11  Atl.  871; 
Holies  v.  Colburn,  165  Mass.  385,  43  N.  E.  125.'  Even  though  defend- 
ant did  not  discover,  the  existence  of  such  evidence  until  after  resting 
its  defense.  Hale  v.  Life  Indemnity  &  Invest.  Co.  65  Minn.  548,  08 
N.  W.  182.  The  right  of  defendant  to  introduce  testimony  in  reply 
is  limited  to  the.  new  matters  brought  out  in  the  rebuttal.  Chateau- 
gay  Ore  &,  Iron  Co.  v.  Blake,  144  U.  S.  476,  36  L.  ed^  510,  12  Suj).  Ct 
Rep.  731.  Therefore  he  is  without  the  right  to  reply  where  plaintiff'a 
evidence  in  rebuttal  is  co;i  fined  to  counter-evidence  to  defendant's  tes- 
timony.   WalkeT  v.  Columbia  &  G.  R..  Co.  25  S.  C.  141. 

In  contradicting  the  adversary's  evidence  that  a  pa,rticular  interview  was 
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bad,  testimony  that  no  sueh  interview  ever  occurred  does  not  let  in 
,  evidence  in  rebuttal  that  sueh  an  interview  was  had  at  another  time. 
,,  ,:iMajr9hall  v.  Davies,  78  N.  Y.  414,  420. 

e.  Recalling  witnesses. — It  is  within  the  court's  discretion  to 
require  a  party  calling  a  witness  to  complete  his  examination 
exhaj-istiyely  before  calling  another ;  *  but  it  is  error  to  refuse  to 
allow  a  witness  whose  examination  has  been  closed  to;  be  recalled 
for  a  rebuttal  which  involves  a  new  subject  or  a  contradiction  of 
what  there  was  not  opportunity  to  contradict  on  the  verdict.* 

Subject  to  this  rule  it  is  not  improper  to  require  a  p^rty  ad- 
ducing evidence  upon  a  subject  tQ  exhaust  all  his  evidence  as  to 
that  subject  before  proceeding  to  another;'  and  whether,  after 
giving  evidence  on  another  part  of  his  case,  he  shall  be  permitted 
to  return  and  resume  the  former  subject,  is  in  the  discretion  of 
the  court.  ' 

1  It  is  generally  discretionary  with  the  trial  court  to  grant  or  refuse  an 
application  for  leave  to  recall  a  witness  who  has  been  examined  and 
dismissed  from  the  stand.  Morningstar  v.  State,  59  Ala.  30;  Phelps 
i  V.  McGloan;  42  Cal.  298;  Rea  v.  Wood,  105  Cali  314,  38  Pac.  8i)!t, 
citing  Gal.  Code  Civ.  Proc.  §  2050;  HoUingsworth  v.  State,  79  Ga. 
605,  4  S.  E.  560;  State  v.  Anthony,  6  Idaho,  383,  55  Pac.  884,  citing 
Id.  Rev.  Stat.  §  6081 ;  Anderson  Transfer  Co.  v.  Fuller,  174  111.  221, 
51  N.  E.  251,  affirming  73  111.'  App'.  48 ;  Nixon  v.  Beard,  111  Ind.  137, 
12  N.  E.  131;  Samuels  v.  Griffith,  13  Iowa,  103;  Fowler  v.  Strawberry 
Hill,  74  Iowa,  644,  38  N.  W.  521;  Brown  v.  State,  72  Md.  468,  20  Atl. 
186;  Girault  v.  Adams,  61  Md.  1,  9;  Beaulieu  v.  Parsons,  2  Mifin.  37, 
Gil.  26;  Cummings  v.  Taylor,  24  Minn.  24;  Johnston  v.  Mason,  27  Mo. 
511;  People  v.  Mather,  4  Wend.  229,  249,  21  Am.  Dec.  122;  Treadwell 
V.  Stebbins,  6  Bosw.  538,  549;  Lindheim  v.  Duys,  11  Misc.  16,  3l'N.  Y. 
Supp.  870;  Brandon  v.  Lalte  Shore  &  M.  S.  R.  Co.  8  Ohio  C.  D.  642; 
State  V.  Robinson,  32  Or.  43,  48  Pac.  357 ;  Huff  v.  Latimer,  33  S.  C. 
598,  11  S.  E.  758. 

An  appellate  court  will  interfere  only  where  there  has  been  a  clear  abuse 
of  discretioij.  McNutt  v.  McNutt,  116  Ind.  545,  2  L.R.A.  372,']9  N. 
E.  115;  Riverside  Portland  Cement  Co.  v.  Masspn,  69  Or.  502,  139 
Pac.  723,  Ann.  Cas.  1916A,  127. 

Ajyitness  may  be  recalled  to  supply  pmissions  in  testimony  (Frcneli  v. 
Canton,  A.  &  N.  R.  Co..  74  Miss.  542',  21  So.  299;,  Wpolspy  v.  Ellen- 
,,  ;  ville,  84  Hun,  236,  32  N.  Y.  Supp.  543;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Jphnson,  83  Tex.  628,  19  S.  W.  151),, and  to  correct  or  explain  his 
testimony  (Walker  v.  Walker,  14  Ga.  .242;  Miller.v.  Hartford  F.  Ins. 
Co.  70  lovra,,  704,  29  N.  W.  411;  Williams  v.  Sargent,  46  N.  Y.  481; 
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Gulf,  C.  &  S.  F.  R.  Co.  V.  Pool,  70  Tex.  713,  8  S.  W.  535),  and  to 
restate  his  testimony  where  a  difference  of  opinion  arises  on  the  argu- 
ment as  to  what  he  has  testified,  Hayes  v.  State,  36  Tex.  Grim.  Rep. 
146,  35  S.  W.  983.  Or  if  the  witness  is  not  at  hand  the  judge  may 
refer  to  his  notes  or  the  stenographer's  minutes.  Long  v.  State,.  12 
Ga.  293  (so  held  where  the  judge's  notes  were  kept  pursuant  to  direc- 
tion of  statute).  And  upon  a  request  by  the  jury  after  retiring  a 
witness  may  he  recalled  to  repeat  testimony  as  to  which  they  are  m 
doubt.  Bennefield  v.  State,  62  Ark.  365,  35  S.  W.  790;  Blackley  v. 
Sheldon,  7.  Johns.  32;  Warner  v.  New  York  C.  R.  Co.  52  N.  Y.  437, 
441,  11  Am.  Rep.  724  (per  Folger,  J.);  Virginia  v.  Zimmerman,  1 
Cranch,  C.  C.  47,  Fed.  Cas.  No.  16,968.  But  where  a  document  not  at 
hand  is  needed  to  settle  a  dispute  between  counsel  arising  during  the 
argument,  time  to  search  for  the  papfer  or  to  establish  a  copy  may  be 
denied.     McLendon  v.  Frost,  57  Ga.  448,  459. 

8  Mississippi  &  T.  E.  Co.  v.  Gill,  66  Miss.  39,  5  So.  393;  Jones  v.  Smith, 
,  64  N.  Y.  180,  184.  Otherwise  where  the  evidence  sought  to  be  con- 
tradicted is  immaterial.  Layton  v.  Kirkendall,  20  Colo.  236,  38 
Pa'c.  55. 

»  Rowe  V.  Brenton,  3  Mann.  &  R.  133,  139,  8  Barn.  &  C.  737,  108  Eng.  Rer 
print,  1217,  5  L.  J.  K.  B.  137. 

/.  Gross-eocamination.  (1)  Limits  of,  generally. t— A  party 
has  no  right,  before  his  adversary's  case  is  closed,  to  introduce 
his  own  case  to  the  jury  by  cross-examining  the  witness  of  his 
adversary  on  matters  beyond  the  limit  of  the  direct  examination 
of  such  witness.^, 

1  Bowman  v.  White,  110  Oal.  23,  42  Pac.  470;  Wheeler  &  W.  Mfg.  Co.  v. 
Barrett,  172  111.  610,  50  N.  E.  325,  affirming  70  111.  App.  222;  Britton 
V.  State  ex  rel.  Rowe,  115  Ind.  55,  17  N.  E.  254 ;  Bulliss  v.  Chicago, 
M.  &  St.  P.  R.  Co.  76  Iowa,  680,  39  N.  W.  245;  Delissa  v.  Fuller  Coal 
&  Min.  Co.  59  Kan.  319,  52  Pac.  886;  Sterling  v.  Bock,  37  Minn.  29, 

'  32  N.  W.  865;  Schmidt  v.  Schmidt,  47  Minn.  451,  50  N.  W.  598;  Neil 
V.  Thorn,  88  N.  Y.  270;  Ernst  v.  Estey  Wire  Works  Co.  21  Misc.  68, 
46  N.  Y.  Supp.  918;  Olive  v.  Olive,  95  N.  C.  485;  Ellmaker  v.  Buckley, 
16  Serg.  &  R.  72 ;  Denniston  v.  Philadelphia  Co.  161  Pa.  41,  28  Atl. 
1007;  First  Nat.  Bank  v.  Smith,  8  S.  D.  101,  65  N.  W.  439,  affirming 
■  on  rehearing  8  S.  D.  7,  65  n!  W.  437;  Wendt  v.  Chicago,  St.  P.  M. 
&  0.  R.  Co.  4  S.  D.  476,  57  N.  W.  226;  Bishop  v.  Averill,  17  Wash. 
209,  49  Pac.  237,  50  Pac.  1024;  Welcome  v.  Mitchell,  81  Wis.  566, 
51  N.  W.  1080;  Goddard  v.  Crefald  Mills,  21  C.  C.  A.  530,  45  U.  S. 
App.  84,  75  Fed.  818.     Contra,  Dillard  v.  Samuels,  25  S.  C.  318.    But 

'  the  fact  that  evidence  called  forth  by  a  legitimate  cross-examination 
tends  to  sustain  a  cross  action  or  counterclaim  affords  no  reason  for 
its'  exclusion.     Rush  v.  French,  1  Ariz.  139,  25  Pac.  816 
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Defendants  cannot  put  a  paper  in  proof  as  substantive  evidence  for  them- 
selves on  cross-examination  of  plaintiff's  witness.  Weeks  v.  McPliilil, 
128  N.  C.  130,  38  S.  E.  472. 

For  the  limit  of  a  strict  cross-examination  within  the  meaning  of  this  rule, 
see  chapter  vm.  §  16,  c.  ' 

'  (2)  Of  party  testifying  in  his  own  hehaZf. — A  greater  lati- 
tude is  allowable  in  the  cross-examination  of  a  party  who  testifies 
on  his  own  behalf;  ^  but  even  there  the  limits  of  the  cross-exam- 
ination beyond  the  scope  of  the  direct  are  in  th6  direction  of  the 
judge.* 

l.See  chapter  vm.  §  16,  c. 

8Eea  V.  Missouri,  17  Wall.  542,  21  t.  ed.  700;  Lange  v.  Manhattan  K.  Co. 
46  N.  Y.  S.  E.  868,  19  N:  Y.  Supp.  1022  (refusing  to  permit  the  defense 
to  be  proved  upon  the   cross-examinati6n   of  the   plaintiff  before  he 

rests). 

(3)  Cross-examination  at  large  in  discretion  of  court. — It  is 
in  the  discretion  of  the  court,  in  controlling  the  order  of  proof, 
to  allow  cross-examining  counsel  to  go  beyond  the  limits  of  strict 
cross-examination,  and  introduce  matters  in  support  of  his  own 
case.'    '■■.)!,.•  ,     ,     ,     .  ,  ,     , 

'  IHuntsville  Belt  Line  &  M.  S.  R.  Co.  v.  Corpening,  97  Ala.,  681,  12  So. 
295;  Thornton  v.  Hook,  36  Cal.  223;  Harrington  v.  Butte  &  B.  Min. 
,  Co.  19  Mont.  411,  48,  Pac.  758;  Neil  v.  Thorn,  88  N.  Y.  270,  276 
{dictum)  ;  American  Encaustic  Tiling  Co.  v.  Reich,  35  N.  Y.  S.  R. 
579,  12  N.  Y.  Supp.  927;  Pollatschek  v.  Goodwin,  17  Misc.  587,  40 
N.  Y.  Supp.  682,  affirming  16  Misc.  686,  38  N.  Y.  Supp.  971;  McGuire 
V.  Hartford  F.  Ins.  Co.  7  App.  Div.  575,  40  N.  Y.  Supp.  300,  Contra, 
Bell  V.  Prewitt,  62  111.  361  (reversing  judgment  for  allowing  cross- 
examination  at  large).  '   '  '  - 

Defendant  pould  not  suspend  the  cross-examination  of  plaintiff's  vvitness 
for  the  purpose  of  introducing  documents  as  part,  of  defendant's  case. 
Armour  Packing  Co.  v.  Vietch-Young  Produce  Co.  —  Ala.  — ,  39  So. 
680.  ■       .'- 


g.  Several  defendants. — Where  there  are  several'  defendants 
having  separate  defenses  it  is  in  the  discretion  of  the  judge  in 
what  order  they,,shall  cross-examine,  present  their  case,  and  sum 
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up.*    If  their  interests  are  identical  they  may  be  confined  to  one 
counsel  in  so  doing  for  all,  as  if  their  defense  was  joint.* 

1  Fletcher  v.  Crosbie,  2  Moody  &  R.  417. 

"If  several  defendants  having  separate  defenses  appear  by  different  coun- 
sel the  court  must  determine  their  relative  order  in  the  evidence  and 
argument."     Cal.  Code  Civ.  Proc.  §  607.     Similar  statutory  provisibna 
I  exist  in  several  other  states. 

2  Chippendale  v.  Masson,  4  Campb.  174 ;  Mason  v.  Ditchbournej  1  Moody 

&  K.  462,  note. 

h.  Counterclaim. — Where  a  counterclaim  is  interposed,  be- 
side denials  or  other  defenses  to  the  cause  of  action,  it  is  in  the 
discretion  of  the  court  tp  try  both  together,  or  to  postpone  de- 
fendant's evidence  as  to  his  counterclaim,  including  his  exami- 
nation of  plaintiff  thereon,  until  after  the  close  of  plaintiff's 
case.* 


1  Thompson  v.  Woodfine,  38  L.  T.  N.  S.  753,  26  Week.  Rep.  678,  47  L.  J. 
Ch.  ]Sf.  S.  832. 

i.  Reopening. — After  either'  or  both*  parties  have  rested, 
the  admission  or  exclusion  of  further  evidence  is  in  the  discre- 
tion of  the  judge ;  and  this  discretion  extends  to  evidence  offered 
during'  and  after*  the  argument  and  even  after  the  cause  has 
been  submitted  to  the  jury,*  but  an  exception  may  be  taken,  and 
if  the  ruling  be  an  abuse  of  discretion  relief  may  be  had.'  On 
reopening  the  case  the  court  may  prescribe  the  extent  and  limits 
thereof ;''  and  after  taking  further  evidence  has  been  commenced 
a  party  has  a  right  to  complete  it*  but  not  to  go  beyond  the 
limits  prescribed.' 

IMay  V.  Hanson,  5  Cal.  360,  63  Am.  Dec.  135,  9  Am.  Neg.  Cas.  62;  Hoey 
v,  Fletcher,  39  Fla.  325,  22  So.  716;  Wickham  v.  Torley,  136  Ga.  594, 
36  L.R.A.{N.S.)  57,  71  S.  E.  881;  Consolidated  Coal  Co.  v.  Jones 
&  A.  Co.  120  111.  App.  139;  Giffen  v.  Lewiston,  6  Idaho,  231,  55  Pac. 
545 ;  Corkery  v.  Security  F.  Ins.  t!o.  99  Iowa,  382,  68  N.  W.  792, 
citing  McClain's  (Iowa)  Code,  §  4006;  Hill  v.  Miller,  50  Kan.  659,  32 
Pac.  354;  Chicago,  B.  &  Q.  R.  Co.  v.  Goracke,  32  Neb.  90,  48  N.  W. 
879;  CJarradine  v.  Hotchkiss,  120  N*.  Y.  608,  24  N.  E.  1020;  Myers  v. 
Maverick,  —  Tex.  Civ.  App.  — ,  27  S.  W.  1083,  affirming  on  rehearing 
—  Tex.  Civ.  App.  — ,,  27  S.  W.  950. 

The  court  in   its  discretion   may  grant  or   refuse  plaintiff  permission  to 
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Introduce  further  testimony  after  a  motion  for  nonsuit  has  been  inter- 
posed (Keliy  V.  E.  F.  Hallack  Lumber  &  Mfg.  Co.' 22  Colo.  221,  43 
Pac.  1003;   Trumbull  v.  O'Hara,  68'Conn.  33,  35  Atl.  764;   Pitts  v. 

■  Florida  C.  &  t.  R.  Co.  113  Ga.  1013,  42  g.  E.  383;  Brooke  v.  Lowe, 
122  Ga.  358,  50  S.  t.  146;  Ald'ersbn  v.  Marshall,  7  Mont.  288,  16 
Pac.  576;  Featherston  v.  Wilson,  123  N.  C.  623,  31  S.  E.  843; 
Andertoh  v.  Blais,  28  R.  I.  78,  65  Atl.  602 ;  Gesas  v.  Oregon  Short 
Line  R.  Co.  33  Utah,  156,  13  L.R.A.'(N.iS.)  1074,  93  Pac.  274);  and 
after  the  motion  has  been  argued  (Cushman  v.  Colfeman,  92  Ga.  772, 
19  S.  E.  46;  Wiiigo  v.  Caldwell,  35  S.  C.  609,  14  S.  E.  827)  and  denied. 
Garber  v.  Gianella,  98  Cal.  527,  33  Pac.  458,  reversing  on  rehearing 
- —  Cal.  — ,30  Pac.  841.  So  the  court  may  permit  plaintiff  to  intro- 
duce further  testimony  aftei'  defendant's  request  for  a  peremptory  in- 
struction or  directed  verdict  has  been  made  (BalloWe!  v.  Hillman,  18 
Ky.  L.  Rep.  677,  37  S.  W.  950),  and  decided  (Illinois  G.  R.  Co.  v. 
Griffin,  25  C.  C.  A.  413;  53  U.S.  App.  22,  80  Fed.  278;  Dorr  Cattle 
'Co.  v.  Chifaa,g(3  &  G.  W.  R.  Co.  128  loWa,  359,  103  N.  W.  103;  Bridger 
V.  Exchange  Bank,  126  Ga.  821,  8  L.R.A.(N.S.)  463,  115  Am.  St.  Rep. 

'118,  56  S.  E.  97;  Union  P.  R.  Co.  v."  EdmohdSon,  77  Neb.  682,  110 
N.  W.  650),'  after  a  demurrer  to  the  evidence  (Virginia  E.  &  Power 
Co.  v.  Gorsuch,  120  Va.  655,  91  S.  E.  •632,  Ann.  Cas.  1918B,  838), 
and  while  defendant's  demurrer  to  the  evidence  is  argued  (Overlander 
V.  C6hfrey,  38  Kan.  462,  17  Pac.  88),'  and  after  the  demurrer  has  been 
sustained  (Farmers'  &  M.  Bank  v.  Bank 'of, Glen  Elder,  46  Kan.  376, 
26  Pac.  680)  ;  and  may  reject  cilmulatiVe  evidence  offered' by  plaintiff 
after  he  has  closed  his  case  and  a  verdict  has  been  directed  for  de- 
fendant.    Amerifean  Eagle  Tbbaeco  Co;  v.  Peirce,  70  Mich.  633,  38  N. 

■  W.  605.     ■  . 

Even  where  the  plaintiff  has  rest^il  and  the  court  has  decided  to  direct  a 
verdict  for  defendant,  the  case  should  be  reopened  if  the  plaintiff  offers 
to  produce  competent  evidence  sufficient  to  sustain  his  case.  Pitts- 
burg Plate  Glass  Co.  v;  ■  Roquemore,  —  Tex.  Civ.  App.  ^-,  88  S.  W. 
449,  '  'n  .,  ,.,:,-. 

a'ifcansas  City  Southern  R.  do.  v.'  Henrie,  87  Ark.  443,  112  S.  W:  967; 
'Miller  v.  Sharp,  4&  Ca:i.  233 ;  Loewen  thai  v.  Cbonan',  135  CaL  381, 
87  Am.  St  Rep.  115,  67  fac.  3?i4J  lOSS,  68  Pac!  303;  Plummer  v. 
Struby-Estabrooke  Mercantile  Co.  23  Colo.  li90,  47  Pac.  294;  lilacon 
v.  Harris,'  75  Ga.  761;  Bridger  y.  Exchange  Bank,  126  Ga.  821,  8 
L.R.A.^>r.S.) '463,  115  Am.  St.  Rep!  llS,  56  S.  E.  '97;'WilIard  v. 
Petitt,  153  111.  '663,  39  IST.  E;'991,  affirming  54  111.  App.  i5T,  Mc 
Nutf  V.  McNutt,  116  Ind.  545,  2  L.R.A.  372,  19  N:  E.  115;  Hartley 
State  Bank  V.  McCorkell,  91  Iowa,  660,  60  N.  W.  197;  Witt  v.  Lati- 
mer, 'ISb  iowa,  273,'  117  N.  W.  680;  Kansas  City  v.  Bradbury,  45 
Kan.  381,  23  Am.  St.  Rep.  731;  25  Pac.  889;  State  v.  Bussey,  58 'Kan. 
679,  50  Pac.  891;  Vicksburg  Liquor  &  Tobacco  Co.  v.  Jeffries,  45  Ln. 
'  '  Aiin.  621,  12  So.  743;  Rdberts  v.  Louisiana  R.  &  Nav.  Co.  132  La. 
446,  61  So.  522,  Ann.  Cas.  1914D,  1207,  7  N.  C.  C.  A.  1021;  Morena 
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V.  Winston,  194Mass.  3^8,  80  N.  E..473,;  Minkley  v.,Springwell8.Twp. 
113  Mich.  347,  71  N.  W.  649;  Nelson  v.  Finseth,  55  ]V(inn.  417,  57  N. 
W.  141;   Gross  v.  Watts,  206  Mo.  373,  121  Am.  St,  Rep,,  662,  lp4  S. 
W.  30;    Sweeney  v.  Hjul,  23  Nev.  409,  48  Pa,e.   1036,  49  |Pac.  169; 
■     Caldwell  v.  iHew  Jersey  S.  ,B.  Co.  47  N.  Y.  282,  affirmirig  56  Barb.  ^ 
:   425;  Williams  v.  Hayes,  20  N.  X.  .58^  Standard  Supply  &  Equjppient 
Co.  V.  Merrjtt,  48  Misc.  498,  96  N..Y.  Supp.  181;  Jarvis  y.New  York 
House  Wrecking  Co.  84  N.  Y-  Supp.  191;  Gregg  v.  Mallett,,  111  N.  C. 
74,  15,S.,B.  936;  St.  Louis  &,  ,S..  F.  E,  Co.  v.  Long,  41  Okla.  ,177,  137 
Pac.  1156,  Ann.  Cas.  1915C,  432;   D3.vis,v.  Eminons,  32  Qr.,  389,  51 
,    Pac.  652,  citing  Hill's    (Or.)    Anno.  Laws,  §§   196,  830;   Hampson  v. 
,     Taylor,  15   R.  I.  83,   8   Atl.   331,  23  Atl.,  ,7,32;    Calldns  v.,  Seabury- 
Calkins   Consol.  Min.   Co.   5   ^,  D.   299,   58  JST,  W.   797 ;,  Bertha  Zinc 
Co.  y.  Martin,  93,  Va.,  791,,  22   S,  E.  869;   Philadelphia  ife  T.  R.  Co. 
V.    Stimpson,   14   Pet.    448,   10    L.    ed.    535 ;    Consaul ,  v.    Curamings, 
30  App.  D.  C.  540;;  Gray  y.,,Good,  44  Ind.  App.  476,,  89  N;,  E.  ,498; 
Bartlett  v.Illinois  Surety  Co,  142  Iowa,  538,  119  N.  \y,  ,729;  l^ore- 
,      land  V.   Newberger   G(»tton   Co.   94   Miss.   572,   48   So.   187;,  Penn  v, 
,    ,  Georgia  S.  &  F.  R.  ,Cp:  129  Ga.  856,  60  S.  ,11.  |172;  St.  Loujis,  L  JW.  & 
S.  R.  Co.  V.  Caasidy  Southwestern  Comijiission  Qq.,  48  Tex.  Civ.  App. 
484,  107  S.  W.  628.    Eyen  if  the  further  testiipony,  be  .the  re-examina- 
tion of  a  witness  who  has  once  been.  examine,dj.     People  v.  ; Rector, 
,  .  19   Wend.  ,569.   The   court   may   in   its   discj'etion    decline   to   reopen 
the  case.     Gilbert  y.  Gilbertj  22  Aj^.,  520,  58  Am.  Cpc.  ;2pS;  Morris- 
sett  V.  Wood,  123  Ala.  384,,  82  Am.  St,  Rep.  127,|,26  Sfi..  307;,Cpntral 
Nat.  Bank  v.  National  Me.tropojitan   Bank,   31   App,   D.   C.   391,   17 
L.R.A.(N.S.)  520;  Kentucky  C.  R.Cp.i  v.  Smith,  93  Ky.  449,  liS  ]J,R.A. 
63,  20  S.  W.   392,  11   Am.  Neg.  Cas.   604;   Lefort's  Succession,  139 
La.  51,  71  So,  215,  Ann.  Cas.  1917E,  769;  Penman  v.  Brennamen,  48 
Okla,.  566,  L.R.A.1915E,  1047,  ,149  Pac.  1105,'      '        , 

The  English  rule  which  is  somewhat  more  strict,, than,  tbe  A,mer.i<!an  still 
allows  that  if  a  party  is  taken  by  surprise  at  the  statements  njfide  by 
the  other  side,  on  a  point  that  is  relevant  and  which  he  has  h^d  no 
opportunity  of  meeting,  and  on  ,Tyhich  there  has  .been  no  cross-exam- 
ination, the  court  has  power  to  reopen  the  case,  and  even  a  witness 
already  exE^jnined  may  be  recalled.  Rogers  v.  Manley,  42  L.  T.  N.  S, 
585,  citing  Taylor,,  Ev.  6th  ed.  H  359,  p.  392.  .    ,,      ' 

»  Lowenstein  v.  Finney,  54  Ark.  124,  15  S,.  W.  153,;  Hilburn  v.  Hill^urn,  105 
,(}a;  471,  30  S.  E.  656;  McDonald  v.  Fairbanks,  M,  &  Co.  161  111.  124, 
45  N.  E.  783,  affirming  58  111.  App.  384;  Henry  County  Comrs.  v. 
, ,  Slatter,  52  Ind.  171;  McQomb  v.  Council  Bliiffs  Co.  83  Iowa,  247,  48 
N.  W.  1038,  citing  Iowa  Code,  §  2799;  Lake  v.  Weaver,  ,20,  R.,  L  46, 
37  Atl.  302;  Dobson  v.  Coth|-an,  34  S.  C,  ,518,  13  S.  E.  67^;  Phoenix 
Ins.  Co.  y.  Swann,  —  Tex.  Civ-  App.  — ,  41  S.  W.  519;  Buchanan  v. 
Cook,  70  Vt.  168,  40  Atl.  102;  State  y.  Powell,  40  La.  Ann.  241,  4  So. 
447;  Cincinnati,  N.  0.  &  T.  E.  Co.  y.  Cpx,  74  C,  C.A.  304,  143  Fed. 
110.  ..,..,  .      '  ,  ^.  .   ' 
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4  Consolidated  Nat.  Bank,  V.  Pacii5c  Coast  S.  S.  Co.  95  Cal.  1,  29  Am.  St. 
Kep.  85,  qo.  I?ac.  96 ; ,  McCqrmick  &  Bros.  v.  Holbrook,  22  Iowa,  487,  92 
Am.  Dec.  400;  Seekel  v,  Norman,  78  Iowa,  254,  43  N.  W.  190;  State 
V.  Martin,  89  Me.  117,  35  Atl.  1023;  Sanford  Mfg.  Co.  v.  Wiggin,  14 
N.  H.,441,  4;0  Am.  Dee.  ]98;  Case  v.  Dodge,  18  R.  I.  661,  29  Atl.  7,85;, 
'"  Greerie'v.'  Rhode' Island'  Co.  38  S!  1.  17,  L.R.A.1915F,  '6,  94  Atl:  869;' 
Sisler  v.  Shaffer,  43  W.  Va.  769,  28  S.  E.  721 ;  Everman  v.  Meilolmbnie, 
81,  Wis.  624,  51  N;  W.  ,1013;  Thomas  v.,  Chicago,  M.  &  St.  P.  R.  Co. 
..,,  114  Ipw,a,  169,  86,N.,W-  259;  Harper  v.  Marion  County,  33  Tex.  Civ, 
App.  653,  77  S.  W.  1044;  Greer  v.  Bringhurst,  23  Tex.  Civ.  App.  582, 
|56  S.  W.  947.  If  admitted,  the  adverse  party  should  be  allowed  to 
rebut  it.     George  v.  Pil'cher,  28  Gratt.  299,  26  Am.  Rep.  350. 

SCook  v.  Ottawa  University,  14  K'ah.  548;  Com.  v.  Ricketson,  5  Met.  412 
(dictum,  sanctioning  course  of  judge  in  allowing  a  witness  to  be  called 
to  testify  on  a  point  as  to  which  the  jury  inquired)  ;  Henlow  v.  Leon- 
ard, 7  Johns.  200;  Royston  v.  Illinois  C.  R.  Co.  67  Mjss. ,  376,  7,  So. 
320;  Keeveny  v.  Ottman,  26  Ohio  L.  J.  65;  Wilson  v.  Johnson,  51 
Fla.  370,  41  So.  395.  Contra,  Wait  &  Krewson,  59  N.  J.  L.  71,  35  Atl. 
742;  Luedera  v.  Tenino,.49  Wash.  521,  95  Pac.  1089. 

Even  after, verdict  it  is  discretionary  to  admit  further  evidence.  West  v. 
Ela,  42  'Kan.  334,-21  Pac.  1043;  Meserve  v.  Folsomi,  62  Vt.  504,  20 
Atlii926.     Contra,  Re  Thompson,  9  Mont.  381,  23  Pac.  933. 

6  Pliiladelphia  &  T.  R.  Co.  v.  Stimpson,  14  Pet.  448,  10  L.  ed.  535;  Cen- 

tral, Nat.  Bank  v.  National  Metropolitan  Bank,  31  App.  D.  C.  391^  17 
,:X.R.A.(N,S.)  ,520;  St.  Louis,,  A.  &  T.  R.  Co.  v.  Fire  Asso.  of  Philade!- 
phia,55  Ark.  163,-18  S.  W.  43;  Smith  v.  State  Ins.  Co.  58  Iowa,  487, 
12,N.  W.  542;'  Lefort's  Succession,  139  La.  51,  ,71  So.  215,  Ann.  Caa. 
1017'E,  769;  Gist  V.v  Drafcelyj  2  Gill.  330,  41  Am..  Dec.  426;  Wagar  v. 
Bowley,  104  Mich,  i  38,  62  N.  W.  293;  Stein  V;  Roeller,  66  Minn.  283,  68 
N.  W.  1087;  Meacham  v.  Moore,  59  Miss.  561;  Owen  v.  O'Reilly,  20 
Mo.  603;  Meyer  v.  Cullen,  54  N.  Y.  392;  Denman  v.  Brennamen,  48 
OUla.  566,  L.R.A.1915E,  1047,  149  Pac.  1105;  Spencer  v.  Alki;  Point 
Transp.  Co.  53  Wash.  77,  132  Am.  St.  Rep.  1058,  lOl  Pac.  509;  Hecht 
V.  Acme  CcSal  Co.  19  Wyo.  18,  34' l'.R.a;(N.S.)  773,  113  Pac.  788,  117 
Pic.  132,  Ann;  Caa."  1913E,  258.  But  see  Wright  v.  Reusena,  133  N. 
Y.  298,  31  N.  E.  215;  Fort  Worth  &  D.  C.  R.  Co.  v.  Johnson,  5  Tex.  , 
:  ,Ciy,  App.  24,  23  S.  W.  .82,7.  Cpmpare  as  to  remefiy  1  Graham,  Pr. 
3d  i^d.,  7^0.,  Contra,  Kelly  y.  E.  F,  Hallack  Lumber  &,Mfg.  Co.,  22 
Colo.' 221,  43  Pac.  1003;  Sandwich  v.  Dolan,  141  111.  43tf,  31  N.  IS.  ' 
416;  State  V.  Martin,  89  MeJ  117,'35  Atl.  1023;  Ohlendorf  v.  Kaniie, 
66Md.  49S,  8  Atl.  351;  Case  v.  Dodge,  18  R.  I.  661,  29  Atl.  785.    ' 

7  State  V.  Harria,  63  N.  C.  1. 

Whpn  a  case  is  opened  to  admit  particular  evidence  the  court  is  not  obliged 
^  to  pp^n  the  case  generally  for  the  introduction  of  any  evidence  which 
may  be  offered.   '  Bridger  v.  Exchange  Bank,  126  Ga.  821,  8  L.R.A. 
(N.S.)   463,  115  Am.  St.  Rep.'  118,  56  S.  E.  97.  "_ 
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8  Mobile  Fire  Dept.  Ins.  Co.  v.  Parsons,  H  N.  Y.,  Week.  Dig.  414. 

9  Stephens  v.  Fox,  83  N.  Y.  313,  affirming  17  Hun,  435 ;  Omaha  Real  Estate 

&  T.  Co.  V.  KragScow,  47  Neb.  592,  66  N.  W.  658. 

3.  Order  as  between  different  items  of  each  party's  evidence  in 
chief. 
a.  In  general. — For  the  order  of  proof  in  a  party's  case  in 
chief  no  specific  rules  exist.  While  the  court'  may  exercise  its 
discretion  in  the  matter,^  as  a  general  rule  it  will  not  interfere 
to  control  a  party  as  to  the  order  in  which  he  shall  intrpduce  his 
evidence,  but  will  allow  him  to  prove  the  various  facts  in  his. 
case  in  the  order  which  he  prefers,*  unless  it  is  made  to  appear 
to  the  court  that  some  undue  advantage  will  thereby  be  taken 
of  the  opposite  party.* 

1  See  supra,  §'1. 

«3  Wigmore,  Ev.  §§  1869,  1871;  SpearS  v.  Cross,  7  Port.  (Ala.)  437;  Pal- 
mer v.  MoCafferty,!15  Gal.  334;  MeCurdy  v.  Terry,  33  Ga.  49;  Rogers 
V.  Brent,  10  111.  573,  50  Am.  Dec.  422;  Mix  v.  Osby,  62  111.  193;  Mc- 
Daneld  v.  Logi,  143  111.  487,  32  N.  E.  423;  Throgmorton  v.  Davis,  4 
Blaekf.  174;  Hadden  v.  Johnson,  7  Ind.  394;  Cook  v.  Robinson,  42 
Iowa,  474;  Cotton  v.  Haskins,  Litt.  Sel.  Cas.  (Kyi)'  151 ;  Doyle  v. 
'  Estornet,  13  La.  Ann.  318;  Gordon  v.  Millaudon,  16  La.  Annj  347; 
Caton  V.  Carter,  9  Gill  &  J.  476;  WellersbUrg  &  W.  N.  PI.  Road  Co. 
V.  Bruce,  6  Md.  457;  Pegram  v.  Newman,  54  Miss.  612;  Lusk  v.  Col- 
vin,  8  N.  J.  L.  62;  Johnson  v.  Brown,  25  Tex.  Supp.  120;  Jenne  v. 
Joslyn,  41  Vt.  478;  Winkler  v.  Chesapeake  &  0.  R.  Co.  12  W.  Va.  699. 

SMcDaineld  v.  Logi,  143  111.  487,  32  N.  E.  423.         ' 

f».  Where  competency  of  evidence  depends  on  proof  of  other 
facts. — If,  however,  the  coi^petpncy  of  any  matter  as  testimony 
depends  upon  proof  of  certain;  facts,  evidenoe  of  such  faiCtsmust 
be  offered  before  or  with  the  testimony^* 

But,  if  evidence  apparently  incompetent  only  because  its  rel- 
evancy is  riot  apparent,  or  because  it  is  not  the  best  evidence,  is 
offered,  the  cpiirt  may  receive  it  conditionally,  if  counsel  gives 
assurance  tbat  he  will  supply  the  necessary  foundation ,  after- 
wards.* 

1  San  Miguel  Consol.  Gold  Iiilin.  Co.  v.  Bowner,  33  Colo.  207,  79  Pac.  1025;' 
Nordyke  v.  Shearon,  12  jnd.  346;  Goings  v.  Chapman,  18  Ind.  194; 
Johnson  v.  Brown,  26  Tex.  Siipp.  120;   Winkler  v.  Chesapeake  Jt  0. 
R.  Co.  12  W.  Va.  699. 
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» United  States  v.  Flowery,  1  Sprague,  109,  Fed.  Cas.  No.  15,122 ;  Deery  v. 
Cray,  10  Wall.  263,  19  L.  e(l.  887;  ]?irst  Unitarian  Soc.  v.  Faullciicr, 
91  U.  S,  415,  23  L.  ed.  283;  Crenshaw  v.  Davenport,  6  Ala.  390,  41 
Am.  Dec.  56;  McCurry  v.  Hooper,  12  Ala.  823,  46  Am.  Dec.  280; 
Louisville  &  N.  R.  Co.  v.  Hill,  115  Ala.  334,  22  So.  163;  Crosctt  v. 
Whelan,  44  Cal.  200;  Kenniflf  v.  Caulfield,  140  Cal.  34,  73,Pac.  803; 
Dougherty  v.  Welch,  53  Conn.  558,  5  Atl.  704;  Richbourg  v.  Rose, 
53'Fla.  173,  125  Am.  St.  Rep.  1061,  44  So,  69,  12  Ann.  Cas.  274; 
Rogers  v.  Brent,  10  111.  573,  50  Am.  Dec.  422;  Italian-Swiss  Agri.,  Colony 
V.  Pease,  194  111.  98,  62  N.  E.  317;  Haller  v.  Gibson,  30  Ind.  App. 
10,  65  N.  E.  293;  Cramer  v.  Burlington,  42  Iowa,  315;  Dorn  v.  Coop- 
er, 139  Iowa,  742,  117  N.  W.'  1,  118  N.  W.  35,  16  Ann.  Cas.  744;  Klar- 
tin  V.  Williams,  40  Kan.  153,  19  Eac.  551;  Pasquier's  Succession,  12 
1  I  L{t,  Ann.  758;  Davis  v.  Calvert,  5  Gill  &  J.  269,  25  Am.  Dec.  282; 
Emerson  v.  Providence  Hat  Mfg.  Co.  12  Mass.  237,  7  Am.  Dec.  06; 
Morse  v.  Woodworth,  155  Mass.  233,  29  N.  E.  525;  Ober  v.  Carson, 
62  Mo.  209;  Root  v.  Kansas  City  Southern  R.  Co.  195  Mo.  348,  6 
L.R.A.(N.S.)  212,  92  S.  W.  621;  Place  v.  Minster,  65  N.  Y.  89  (con- 
,  spiracy)  ;  McDougald  v.  Coward,  95  N.  C.  368;  Greenleaf  v.  Bartlett, 
146  N.  C.  495,  14  L.R.A;(N.S.)  660,  60  S.  E.  419;  Dielil  v.  Emig, 
65  Pa.  429;  Deitz  v.  Providence  Washington  Ins.  Co.  33  W.  Va.  520, 
11  S.  E.  50. 

But  the  practice  is  not  to  be  commended  (Buist  v.  Guice,  96  Ala.  255,  11 
So.  280;  Fuller  v.  Knights  of  Pythias,  129  N.  C.  318,  85  Am.  St.  Rep. 
744,  40  S.  E.  65;  Central  Pennsylvania  Teleph.  &  S.  Co.  v.  Thompson, 
112  Pa.  il8,  3  Atl.  439;  Gould  v.  Dwellinghouse  Ins.  Co.  134  iPa.  570, 
19  Atl.  793,  and  is  a  matter  of  favor,  not  of  right.  Woollen  v.  Wife, 
110  Ind.  251,  11  N.  E.  236. 

In  some  instances  such  evidence  has  been  so  admitted  where  no  promise  to 
connect  seems  to  have  been  made.  Foley  v.  Tipton  Hote^l  Asso.  102 
Iowa,  272,  71  N.  W.  236;  Brady  v.  Finn,  162  Mass.  260,  38  N.  £.506; 
McDermott  v.  Juddy,  67  Mo.  App.  647 ;  Starr  v.  Gregory  Consol.  Min. 
Co.  6  Mont.  485,  13  Pae.  195;  Merchalits'  Exchange  Nat.  Bank  v. 
Wallaeh,  20  Misc.  309,  45  N.  Y.  Supp.  885;'  Shahan  v.  Swan,  48  Ohio 
St.  25,  26  N.  E.  222;  Chamberlin  v.  Fuller,  59  Vt.  247,  9  Atl.  832. 
But  see  as  to  the  necessity  of  a  promise,  Cheatham  v.  Wilber,  1  Dak. 
335,  46  N.  W.  580;  Ward  v.  Montgomery,  57  Ind.  278;  Baker  v.  Swan, 
32  Md.  355;  Pier  v.  Heinrichoffen,  52  Mo.  333;  Cass  v.  New  York  & 
N.  H.  R.  Co.  1  E.  D.  Smith,  522. 

If  the  evidence  does  not  prove  relevant  the  judge's  instructions  may,  per- 
haps, not  cure  the  error;  but  the  error,  if  any,  in  admitting  irrelevant 
evidence,  is  cured  by  the  subsequent  introduction  of  testimony  render- 
ing it  relevant.  Bell  v.  Chambers,  38  Ala.  660;  McCoy  v.  Watson,  51 
Ala.  466 ;  Barkly  v.  Copeland,  74  Cal.  1,  15  Pac.  307 ;  Roux  v.  Blodgett 
&  D.  Lumber  Co.  94  Mich.  607,  54  N.  W.  492;  Lyons  v.  Davis,  30  N. 
J.  L.  301. 
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Where  evidence  is  admitted  conditionally,  defects  to  be  supplied,  and  the 
condition  is  not  available,  the  evidence  so  admitted  cannot  be  avail- 
able for  any  purpose.  Manufacturers'  Commercial  Co.  v.  Rochester  R, 
Co.  123  N.  y.  Supp.  1128. 

In  Wellersburg  &  W.  N.  PI.  Road  Co.  v.  Bruce,  6  Md.  457,  it  was  held 
that  the  court  is  not  justified  in  excluding  evidence  prima  facie  rele- 
vant and  material,  until  assurances  are  given  that  othgr  evidence  will 
\)e  given  which  the  court  may  think  necessary  to  enable  the  party  to 
recover. 

Where  an  instrument  is  lost  and  secondary  evidence  of  its 
contents  is  sought  to  be  introduced,  there  is  some  difference  of 
opinion  as  to  the  order  in  which  these  proofs  shall  be  received.' 
The  natural  order  of  proof  in  such  cases  is:  (1)  To  prove  the 
existence  of  the  original;  (2)  its  execu1;ion;  (3)  its  loss;  (4) 
its  contents.*  But  in  many  instances  it  would  be  impossible  to 
observe  this  order,  and,  as  in  all  other  questions  as  to  order  of 
proof,  the  court  raay  exercise  its  discretion.^  '  ' 

1  Groff  V.  Ramsey,  19  Minn.  44,  Gil.  24 ;  Bateman  v.  Bateman,  21  Tex.  432. 

2  Allen  V.  Parish,  3  Ohio,  107;  State  v.  McCoy,  29  S.  C.  L.   (2  Speers)  711.' 

3  Groir  V.  Ramsey,  19  Minn.  44,  Gil.  24,  holding  that  contents  of  lost  in- 

strument may  first  be  proyed  where  it  is  more  convenient  to  do  so 
and  assurance  is  given  that  other  proof  will  be  put  in  later. 

And  the  fact  that  evidence  of  the  loss  of  an  original  patent  was  not  given 
until  after  a  copy  of  the  patent  was  introduced  in  evidence  was  held 
immaterial  in  Stephenson  v.  Doe,  8  Blackf.  508,  46  Am.  Dec.  489. 

So  proof  of  loss  was  permitted  before  proof  of  existence  or  execution,  in 
!Fitch  V.  Bogiie,  19  Conn.  285;  and  Bateman  v.  Bateman,  21  Tex.  432. 

And  in  Stowe  v.  Querner,  L.  R.,5  Exch.  155,  39  L.  J.  Exch.  N.  S.  60,  22 
L,  T.  N.  S.  29,  18  Week.  Rep.  476,  it  was  held,  that  where  the  execu- 
tion of  the  instrument  is , itself  the  main  issue,  proof  of  contents  may 
be  first  received. 


VIII.— EXAMINATION  OP  WITNESSES. 

1.  Examination  to  test  competency. 

2.  Oath  or  affirmation. 

3.  Control  of  court  over  examination. 

a.  In  general. 

b.  Over  extent  of  examination. 

4.  Exainination  by  the  court. 

5.  Exclusion  of  witnesses. 

6.  Limiting  number  of  witnesses. 

7.  Privilege  of  witness. 

a.  In  general. 

b.  Privilege  personal  to  witness;  waiver. 
0.  instructing  witness  as  to  privilege. 

d.  Wben  protected  from  effect  of  disclosure.  . 

e.  Conclusiveness  of  witness's   statement  that  answer  will  tend  to 
,.         criminate  himi 

8.  Expert's  refusal  to  testify  unless  specially  compensated. 

9.  Questions  generally. 

a.  In  general. 

b.  AsSilmmg  facts  not  proved. 

c.  Calling  for  expert  opinions. 
10, ,  Hypothetical  questions. 

a.  In  general. 

b.  Based  on  opinion  of  other  expert. 
.    c.  Length  of  question. 

11.  Leading  questions. 

a.  In  general. 

b.  To  one's  own  witness, 
e.  On  cross-examina,tion. 

12.  Answers. 

13.  Use  of  scientific  books  on  examination. 

14.  Use  of  memoranda  to,  refresh  reftollection. 

a.  In  general. 

b.  Right,  for  purpose  of  cj-oss-examination,  to  inspect  paper  used  by 

witness  to  .refresh  memory. 

15.  Dii'ect  exajiiii:iatipn;i  adverse  party.  .         ' 

16.  Right  to  cross-examination  and  the  extent  thereof. 

a.  In  general ;  interruption  by  sickness  or  death. 

b.  Refusal  to  allow  cross-examination  as  ground  for  reversal  or  new 

trial.  '"    ' 

c.  How  far  limited  to, direct.    .  ' 

d.  Witnesses  to  opinions  or  values. 

189 
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e.  Witnesses  to  character  gr  reputation. 

f.  To  discredit  witness. 

17.  Redirect  examination. 

18.  Recrosa-examination. 

19.  Interpreters;  deaf  and  dumb  witnesses. 

1.  Examination  to  test  competency. 

Under  the  old  practice  objections  to  the  competency  of  a  -wit^ 
nes.s  could  only  be  taken  by  either  examining  him  on  his  voir 
dire^  or  by  calling  other  witnesses  to  establish  the  fact  on  which 
the  objection  rested.*  A  resort  to  one  method  precluded  the  use 
of  the  other.'  The  strictness  of  this  rule  has  been  somewhat  re- 
laxed, so  that,  while  the  objection  should,  if  known,  be  made  be- 
fore the  witness  has  testified  in  chief,  a  party  may  perinit  the 
witness  to  be  sworn  in  chief,  and  raise  the  objection  to  his  com- 
petency at  any  time  during  his  examination,*  subject  to  the 
qualification  that  such  objection  be  made  as  soon  as  the  incompe- 
tency is  discovered.* 

Before  a  witness  can  be  permitted  to  give  his  opinion  as  an 
expert,  his  competency  must  be  established  by  a  preliminary 
examination,'  and  the  court  may,  in  its  discretion,  allow  a  pre- 
liminary cross-examination  with  respect  to  his  qualifications  be- 
fore permitting  him  to  testify.'' 

1  The  right  of  the  party  agaihst  whom  a  witness  has  been  called  to  have 
the  witness  sworn  on  his  voir  dire  and  examined  touching  his  com- 
petency before  he  is  sworn  in  chief,  when  insisted  upon,  cannot  be 
denied.  Seeley  v.  Engell,  13  N.  Y.  542,  reversing  17  Barb.  530.  But 
a  request  that  a  witness  be  sworn  and  examined  touching  his  com- 
petency after  he  has  been  sworn  in  chief  and  his  interrogation  as  a 
witness  actually  commenced  is  properly  refused,  where  the  right  is  ac- 
corded to  assail  his  credibility  oh  cross-examination.  State  v.  Dow'nes, 
50  La.  Ann.  694,  23  So.  456.  The  right  to  swear  a  witness  on  his  voir 
dire  belongs  exclusively  to  the  party  objecting  to  his '  competency, 
Foley  V.  Mason,  6  Md.  37 ;  Wright  v.  Mathews,  2  Blackf .  187.  But  the 
party  oflfering  the  witness  may  cross-examine  him  for  the  purpose  of 
removing  the  disqualification.'  Tarleton  v.  Johnson,  25  Ala.  300,  60 
Am.  Dec.  515;  Beach  v.  Covillaud,  2  Cal.  237;  Weigel's  Succession,  18 
..  ,-La.  Ann.  49;  Fifield  v.  Smith,  21  Me.  383.  A  witness  may  be  exam- 
ined on  his  voir  dire  with  reference  to  the  contents  of  writings  not 
produced,  notwithstanding  an  objection  that  parol  evidence  of  their 
contents  is  inadmissible.  Herndon  v.  Giveiis,  16  Ala.  261;  Babcock 
v.  Smith,  31  111.  57;  Fifleld  v.  Smith,  21  Me.  383. 
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•  Where  the  incompetency  of  a  witness  is  established  aZt««(Ze,  and  not  by 

his   own   testimony,   he   cannot   be   examined   himself   to   remove   the 

'    Objection.    Dent  v.  Portwood,  17  Ala.  246';  Hiscox  v.  Hendree,  27  Ala. 

216;  Diversy  V.  Will,  28  111.  218;  Robinson  v.  Tutner,  3  G.  Greene,  540. 

spridge  V.  Wellington,  1  Mass.  219;  Walker  v.  Collier,  37  111.  362;  Stuart 
V.  Lake,  33  'Me.'87;  Dora  v.  Osgood,  2  Tyler  (Vt.)  28;  Mifflin  v.  Bing- 
ham, 1  Dall.  273,  1  L.  ed.  133;  Chance  y.  Hine,  B  Conn.  231.  Other- 
wise when  thp  inquiry  of  interest  arises  at  different  times  arid  on 
distinct  grounds.     Stebbins  v.  Sackett,  5  Conn.  258. 

But  in  Hooker  t.  Johnson,  6  Fla.  730,  the  fact  that  a  witness  answered  on 
his  examination  voir  dire  that  he  had  no  interest  was  lield  not  to 
prevent  further  inquiry.  So,  after  an  unsuccessful  attempt  to  ex- 
clude a  witness  on  his  voir  dire,  his  testimony  in  chief  may  be  stncK- 
en  out  of  the  case  upon  subsequent  discovery  of  his  incompetency.  Le 
Barron  v.  Redman,  30  Me.  536.  And  overruling  a  preliminary  objec- 
tion tb  the  competency  of  a  witness  Will  not  prevent  his  testimony 
from  being  struck  "out  on  objection' when  his  incompetency  subsequent- 
ly appears!  Heely  v.  Barnes,  4  Denio,  73,  dictum;  Schillinger  v.  Mc- 
Canh,  6  Me.  364. 

*  Fisher  v.  Willard,   13   Mass.   379;    Shurtleff  v.  Willard,   19' Pick.   202; 

Carter  v.  Graves,  7  How.  (Miss.)  9;  Hill  v.  Postley,  90  Va.  200,  17 
S.  E.  946. 

SHudson  V.  Crow,  26  Ala.  515;  Brooks  v.  Crosby,  22  Cal.  42;  State  v.  Ci-ab, 
121  Mo.  554,  26  S.  W.  548;  Lewis  v.  Morse,  20  Conn.  211;  Kingsbury 
V.  Buchanan,  11  Iowa,  387 ;  Groshon  v.  Tho|nas,  20  Md.  234 ;  Dorielson 
T.  Taylor,  8  Pick.  389 ;  Heely  v.  Barnes,  4  Denio,  73 ;  Patterson  v.  Wal- 
lace, 44  Pa.  88;  Inglebright  v.  Hammond,  19  Ohio,  337,  53  Am.  Dec. 
430;  Hord  v.  Colbert,  ,28  Gratt.  49.  In  Georgia  a  Code  provision  ex- 
pressly requires  an   objection  to  competency,   if  known,  to  be  made 

,  .before  examination,  Brunswick  &  W.  R.  Co.  v.  Clem,  80  Ga.  534, 
'     7  S.  E.  84.  ■  '    '  V   . 

The  rule  is  the  same  where  the  testimony  of  a  witness  is  taken  by  depo- 
sition. "Hudson  V,  Crow,  26  Ala.  5l!5;  United  States  v.  One  Case  of 
Hair  Pencils,  1  Paine,  400,  Fed.  Cas.  No.  1^,924.:  Contra,  Talbot  v. 
Clark,  8'Pieki!51j  Angell  v.  Rosenbury,  12.  Mich.  241 '.{by-  statute). 
But  is  not  applicable  where  the  examination  of  the  witness  commences 
under  a  reservation  of  the  right  to  object.  Andres  v.  Bodman,  13  Md. 
241,  71  Am.  Dec.  628. 

sPolk  V.  State,  36  Ark.  117;  Fairbank  v.  Hughson,  58  Cal.  3l4;  Tyler  v. 

'  Todd,  S6  Conn.  218;  Sa;ndwich  Mfg.- Go.  v.  Nicholson,  32  Kan.  666,  a 

"    Pac.  164;  Lincoln  V.  Barre,  5  Gush.  590;   State  v.  Secrest,  80  N.i-C. 

■  i'-    450;  Koons  v.  State,  36  Ohio  St.,  195,;  Pelawai;e  &  C.  Steam  Towboat 

,  ,  Co.  V.  Starrs,  69  Pa.  36;  Buffum  v.  New  York  &  B.  R.  Co.  4  R.  L  221; 
Carpenter  v.  Corinth,  58  Vt.  214,  2  Atl.  170.' 

The  court  may  itself  question  the  witness.    Keith  v.  Wells,  14  Colo.  321,  23 

•'    ■  Pac.  091.     And  other  witnesses  may  be'calledto  testify  with  respect 
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,to  his  competency  ( Mendum  v..  Com.  6  Rand.  ..(Va.)  704;,  State  T. 
Maynes,  61  Iowa,  119,  15  N.  W.  .864;  Martin  v.  Courtney,  75  Minn. 
255,  77  N.  W.  813),  but  not  after  the  witness  has  be^n  permitted 
to  testify  as  an  expert.  TuUis  v.  Kidd,  12  Ala.  648^  Washington  r. 
Cole,  6   Ala.   212;,Brabo  v.  Martin,  5  L^,   275.     Contra,,   Thomp^oij 

"""v.  Ish,  99  Mo.  160,  12  S.  W.  510;  Mason  v.  Phelps,'  48  Mich.  326r'll 
N.  W.  ,413,  837.  One  expert  may  testify  to  the  skill  of  another  who 
has  already  testified,  where  his  knowledge  of  such  skill  is  derived 
from  personal  observation.    Laros  v.  Com.  84  Pa.  200. 

A  witness  cannot  be  asked  whether  he  has  sufficient  skill  or  experience  to 
give  an  opinion,  but  should  be  required  to  state  the  facts,  from  which 
the  court  may  determine  his  competency.  MeCutchen  v.  Logging,  109 
Ala.  457,  19  So.  810;  Eggart  v.  State^  40  Fla.  527,  25  So.  144. 

?  Sarle  v.  Arnold,  7  R.  I,  582;  Fort  Wayne  y.  Coombs,  107,,Ind.  75,  7  N.  E. 
743;  Finch  v.  Chicago,  M.  &  St.  P.  R.  ,pq,  46  Minn.  250,  4$  If.  W. 
915;  Davis  v.  Pennsylvania  R.  Co.  215  Pa.  St.  581,  64  Atl.  774,  7  Ann. 
Gas.  581;  Re  Gorkow,  20  Wash.  563,  56  Pac.  385. 

Tlie  refusal  of  such  preliminary,  cross-examination  was  held  error  in  First 
Nat.  Bank  v.  Wirebach,  12  W.  N.  C.  150;  but  though  held  tp  be  a 
right ,  in  .Woodworth  y.  JBroohlyn  Elev.  R. ,  Co.  22  App. ,  Diy.  ,501.^;  48 
.N.  y.  Supp.  80,  its  denial  is  not  error  where  the  .party  entitled  to 
it  has  not  been  prejudiced  thereby. 

Cross-examination  of  an  expert  bearing  upon  his  er^dibility  as  a  witness, 
and  not  his  competency  as  an  expert,  need  not  be  allowed  before  per- 
mitting him  to  testify.     Smyth  v.  Caswell,  67  Tex.  567,  4  S.  W..  848. 

2.  Oath  or  affirmation. 

Without  express  or  implied  consent,*  no  evidence  can  be  per- 
mitted to  go  to  the  jury  unless  under  the  sanction  of  an. oath, 
and  it  is  the  duty  of  counsel  offering  a  witness  to  see  that  he  is 
sworn.*  A  witness  who  is  competent  in  chief  must  be  sworn 
generally,  although  hi^  examination  be  confined  to  a,  particular 
or  incidental  fact.'  One  oath  is  sufficient,  although  the  witness 
be  examined  on  different  days  and  the  matters  in  issue  be.  varied 
during  the  trial.* 

In  some  jurisdictions  an  oath  administered  with  the  uplifted 
hand  is  substituted  for  the  usual  practice  of  laying  the  hangup: 
on  and  kissing  the  Gospels.^  A  varia,tion  from  the  strict  statu- 
tory procedure  is  not  fatal  where  no  objection  is  made,  at  the 
time;*  and  the  fact  that  the  oath  is  more  comprehensive  than  the 
statute  is  no  objection  to  its  validity.''  The  common  law  and 
the  statutes  of  some  states  recognize  any  mode  of  swearing  a 
witness  which  he  holds  to  be  binding  on  his  .consci(;nce,  and 
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wtich  is  sanctified  by  the  usage  of  his  country  or  the  sect  to 
vk^hifih  he  belongs ;'  and  witnesses  who  have  conscientious  scru- 
ples: against  taking  an  oath  are  generally  permitted  tc^  affirm.' 

1  Acquiescence,  jn  the  omission  to  swear  a  witness  will  be  inferred  from  a 
I,  ,  iajljiKe,  to  object  upon  discovery  of  the  neglect.     Slauterv.  Whitelook, 

12  Ind.  338;  Trammell  v.  Mount,  68  Tex.  210,  4  S.  W.  377.  An  ob- 
jection is  too  late  when  first  taken  after  verdict  or  judgment  (Cady  v. 
,  Norton^  14  Pick,  236;  Nesbitt  v.  Dallam,  7  Gill  &  J.  494,  28  Am.  Dec. 
236;  Goldsmith  V.  State,  32  Tex.  Crim.  iRep.'  112,  22  S.  W.,  405),  but 
not  where  the  witness  supposed  he  had  been  sworn  until  after  the 
testimony  closed,  and  the  parties  and  counsel  remained  unacquainted 
with  the  omission  until  after  verdict.  Hawks  v.  Baker,  6  Me.  72,  19 
Am.  Dec.  Ifll.        '  . 

2  Hawks  V.  Baker,  6  Mp.  72,  19  Am.  j)^c.  191. 

That  a  witness  was  not  sworn  before, his  examination  commenced,  is  im- 
material where  he  was  subsequently  sworn,  his  testimony  repeated,  and 
no  portion  of  it  taken  prior  to  the  admi^i^trationiOf  the  oath  was 
admitted  in  evidence.    Com.  v.  Keck,  148  Pa.  639,  24  Atl.,161.  , 

As  to  the  necessity  of  swearing '  children  before  permitting  them  to  testify 
and  the  duty  of  the  court  to  instruct  a  child  who,  on  beiiig  called  to 
testify,  proves  tobe  ignprant  of  the  nature,  and  obligation  of  an  oath, 
see  note  to  State  v.  Michael,  19  L.K.A.  605.. 

s  Jackson  ex  dem.  Lowell  v.  Parkhurstj  4  Wend.  369. 

»  Bullock  V.  Koon,  9  Cow.  30. 

*Doss  V.  Birks,  11  Humph.  431;  Jackson  -v.  State,  1  Ind.  184. 

Even  where  the  usual  method  of  administering  the  oath  requires  the  wit- 
ness to  kiss  the  Bible,  she  may  be  sworn  by  merely  laying  her  hand 
upon  the  book  where  she  says  that  she  had  never  kissed  it  and  had 
i'  been  told  it  was  not  necessary.  Pullen  v.  Pullen,.  41  Ni  J.  Eq.  136,  5 
Atl.  658. 

N.  Y.  Civ.  Prao.  Act  1920,   §  361. 

*  People  V.  Coofe,  8  if.  Y.  67,  59  .Km.  Deo.  451  (using  hymn  book  by  mis- 
take). '  ' 

An  oath  administered  with  the  uplifted  hand  without  objection  is  valid 
although  the  witness  does  not  declare  as  required  by  statute  that  he 
has  conscientious  scruples  against  being  sworn  on  the  Gospels.  Mc- 
Kiiiney  v.  People,  7  111.  540,  43  Am.  Dec.  65. 

1  Ballance  v.  Underbill,  4  111.  453j    ,  :  ~ ,  .  .  -    i         ,;  ■, 

•Central  Military  Trs^ct  E,  Co.  v.  Roqkafellow,  17  111.  541.  For  instances, 
see  Fryatt  v.  Lindo,  ,3  Edw,  Ch.  239,  notes  Bex  y.  Morgan,  1  Leaclj  C. 
L.  54  (swearing  a  Mahometan  upon  the  Koran);  Mildrone's  Case,  1 
Leach  C.  L.  412 i  3  Revised  Rep.  708;  Walker's  Case,  1  Leach,' C.  L. 
498,  3  Revised  Rep.  717  (swearing  a  Scotch  covenanter  without  kissing 
Abbott,  Civ.  Jur.  T.— 13. 
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the  Book)  ;  Edmonds  v,  Eowe,  Eyan  &  M.  77  (sTvearing  a  Christian 
on  the  Old  Testament)  ;  Qmychund  v.  fearker,  1  Atk.  21,  26  E^ig.  Re- 
print, 15,.Willes,  538,  125  Eng.  Reprint,  1310,  11  ]2ng.  Rul.  Cas;  126 
(swearing  a  Gentoo  by  touching  the  foot  of  a  Brahmin).  In  Reg.  v. 
Entreman,  Gar.  &  M.  248,  a  Chinese  witness  was  sworn  by  kneeling 
down  and  breaking  a  saucer,  the  oath  being  administered  through' an 
interpreter  in  these  words:  "You  shall  tell  the  truth,  the  whole  truth; 
the  saucer  is  cracked,  and  if  you  do  not  tell  the  truth  your  soul  will 
he  cracked  like  the  saucer." 
A  witness  who  believeg.in  a  religion  other- than  the  Christian,  may  take  the 
usual  oath  where  no  objection  is  made  and  he  testifies  that  he  con- 
siders the  oath  binding  (Territory  vi' Nichols,  3  N.  M.  i03,  2  Pao. 
78),  and  an  objection  to  such  proceeding  is  too  late  when  first  made 
after  verdict.  Sells  v.  Hoare,  7  J.  B.  Moore,  36,  3  Brod.,&  B.  232,- 
129  Eng.  Reprint,  1272.  But  he  cannot  take  the  usual  oath  against 
objection  where  he  does  not  deny  that  he  still  retains  the  religiondf 
hi4  country  nor  state  that  he  regards  the  forin  of  oath  taken  as  bind- 
ing. State  V.  Chyo  Chiagk,  92  Mo.  395,  4  S.  VV.  704.  Where  an  oath 
has  been  administered  to  a  Chinese  witness  according  to  the  custom 
and  religion  of  his  country  it  is  not  error  to  subsequently  administer 
to  him  an  oath  in  the  statutory  form.  State  v.  Gin  Ron,  16  Wash. 
425,  47  Pac.  961. 
A  witness  who  without  objection  takes  the  oath  in  the  usual  form  may  be 
afterwards  asked  whether  he  considers  the  oath  he  has  taken  binding 
upon  his  conscience;  but  if  he  answers  in  the  affirmative  he  cannot 
then  be  further  asked  whether  he  considers  any ,  other  ,formr  of,  oath 
more  binding.  Queen's  Case,  2  Brod.  ^  B.  284,  129  Eng.  Reprint,  97§, 
22  Revised  Rep.  662,  11  Eng.  Rul.  Cas.  183.    "  ' '    ' 

N.  y.  Civ.  Prac.  Act  1920,  §  364.        '  ,  '  •■■•>' 

SAtcheson  v.Eyeritt,  Cowp.  pt.  1,  p.  389,  98  ;Eug.  Reprint,  1146, 
Under  a  statute  permitting  witnesses  ,who  have  conscientious  scruples 
against  taking  an  oath,  to  affirm,  it  was  held  in  Williamson  v.  Carroll, 
16  N.  J.  L.  217,  that  a  witness  who  has  no  objection  to  being  sworn 
cannot  be  allo,wed  to  affirm.  And  in  United  States  v.  Cooli^ge,  2  G^lj. 
364,  Fed.  Caa.  ,No.  14,858,  one  not  a  Quaker,  who  stated  that  he  had 
conscientious  scruples  against  taking  an  oath,  was  not  permitted  to 
affirna. 

N.  Y.  Civ.  Prac.  Act  1920,  §  362. 


3.  Control  of  court  over  examination. 

a:  In  gdnerdl. — The  trial  court,  in  the  exercise  of  its  contM 
over  the  examination  of  witnesses',*  may  permit  testimony  to  be 
given  in  narrative  form,*  or  may  require  the  investigation  to 
proceed  by,  questions  and  answers.* 
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pniThetrral^Jtidge  shouM'pfdtect  a  wiifltesis  ffoln  needless  ihsin- 
'ua'tlpns'a'njl  attiacks  of  cl^\lii§^,l,*  and  shciiild  see  that  unnecessarily 
indecent  questions  be  not  asKed,^  and  tnat  some  indulgence  be 
granted  a  witness  who  is  overcome  with  emotion.^  He  may 
pr,qpe(rly  see,, that  the  witness  is  given  a  ia.M'i  •opppptujaity  to  an- 
swer the  questions  asked  him^i  and  in  so  doing- to 'make- any  ap- 
propriate explanation  of  Jii^  testimony/  arid  may  stop  his  exami- 
iiUtibri  fofa  time  where  it  seenis  calculated  rather  to  confuse 
the  witness  than  to  elicit  the  truth.' 

The  trial  (^urt  may  permit  the  examination  of  a  witness  com- 
'meniced  by  one  counsel  to  be  continued  by  another,'  notwithstand- 
ing a  court  rule  providing  otherwise^'  and  may  allow  a  witness  to 
1)^  Ga,llq4,i|i;om  tjje  ^^aud  d;v^^ing  ,lji§,,exapi^jiation.for  consulta- 
tion with  his  counsel,^"  and  may  jrequiTe' counsel  todi)Sclose,what 
they  .expect;,  to  prove  by  a  witnesa^beforeipflrmittiaig  him  to  testi- 
fy." ^,.(1     N  M  lU    'I-  .ii'MiV    V-i  ,>"jli.,i  ,/  'nwii,!/  f 

The  trial  court  has  power  to,  call  awitness  in  furtheranoeiof 
justice  against  tie  will < of  either  party. ^^m" d  m  .inm  v.tHi.j  / 

■•ll.53»i    ■y;I'3,tKO"»:ii,ii    nri    l.i;i;    .iiui  f  Jiinin  i,/'i  ■iwiT*    '.jnnirli    i'/'filft    -.«'». Ui« 

IfriSfhelitiSinner-oit  i^araihimg  a 'witness  , is  entirely  within  the  discretion  of 

the  court  before  whom  the  witness  is  produced)'  and  that  i  discretion 

;;i|  injis,t  ibe,  g9]V)e^ii^d  in  a  great  measure  (by  a  knowledge  of  the  cliaraoter 

of  the  witness  and  by  his  demeanor  i^vring  his  examination."     Brown 

V.  Burrus,  8  Mo.  26. 

8  Northern  P.  E.  Co.  v.  Charlciss,  2  C.  C.  A.  380,  7  U.  S.  App.  359,  51  Fed. 

^  'S62'.     Blit  a  refusal  to  permit  a  witness  to  testify  in  narrative  -form 

,;  •  is  not  reviewable  in^  the  absence  of  an  abuseof  discretion.     Pumphrey 

jjg  ,.y,,Sj^te,^4  Neb., 6^6,,  23,  i;i.R.A.,(N;,?l,.).  1023,  1^2  N.  W.  19,,  18  Ann. 

i?i  fl^p^.F^:.-'M.^  iKBZ'o  flH  ,lv-ulK  -tiu:  i>n«  ^.\'-n>i<\,  llj  ■'»,!  /in.'-i 
»  Clark  V.  Field,  42  Mich.  342,  4  N.  W.  19.  ^'\,-,)-)i  1 1, ,        /U,-<li,.r)a 

But  an  attorney  trying  his  own  case  cannot  be  required,  as  a  condition  of 

.  testifyiiig  iij 'his,- owij,  behalf,  to;giv^  his  testimony  t)y  .question,  a^i(J 
'p,  ansVer.  Thresher  v.,  Stpnin^.ton,  gay.  Igapk,  68  Conn.  201,  36  Atl.  38. 
If  fpounseJtt  object  to,  the  narration  of  testimony,  Ipy  a  witness,  he  h^s  the 

,  ,  ;  right  to  insist,  tliat  the  ^pstimq^y  ibp: giK^  ,b,y  questions  and, answers. 
„.,',Alt,krug  V.  Horowitz,  llj  App(,>Div.i  42Q,  97  N.  Y.  Su,pp.,  ,716.  ^,( 
*,State  V.  ,TAylor,  118  M.6\'  153;  24-  S.  W.  .449 ; iClin-g  v.'  Gunn,  90  Mich. 
.I'i  135,  51  N.  W.  193; -> People  v.  Dtirrant,  116  Cal.  170,-48  Pac.  75; 
.f-d!  Hpfffernan  V.  O'Neill,  1  Neb.  (Uaof.)  363,  96  N.  W.  244.ul/:  ;Ki!, 
It  is  alike  the  duty  of  the  cou:rt  to  protect  a' witness' Unduly  dealt  by,  and 
.T  .to  Abs.tairi'.  from"  interference  .vtheil  an  fexiamJnation  is  properly  coh- 
U'-  idaetedi.    Carney  v.  State,  79  Ala.  14.    And  it -is  the  duty  of  the  court 
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to  exercise  such  restraining  authority  over .  counsel  when  iiiterrog|ting 
witnesses  to  test  their  truthfulness  that  ujiseemly  scenes  between  ^epi 
and  counsel  will  he  avoided.  Baldwin  v.  St.  Louis,  K.  &  N.  W.  E,  Co. 
75  Iowa,  297,  39  N.  W.  507.  '  ''      '        '"' 

6  Vulgar  words  should  never  be  required  of  a  witness  when  the  truth  can  be 
conveyed  with  equal  clearness  and  accuracy  in  becoming  Wngiiage. 
State  V.  Laxton,  78  N.  C.  564.  The  court  should  not  permit  a  yoiing 
child  to  be  asked ,  in4ecent  questions,  but.  if  a  competent  witnessi  there 
is  no  impropriety  in  asking  him  as  to  the  ^ocial,  intimacy  of  parties. 
People  V.  White,  53  Mich.  537,  19  N.  W.  174. 

6  State  V.  Laxton,  78  N.  C.  564.  , 

T  Smalls  v.  State,  102  Ga.  31,  20  S.  E.  163;   Giffen  v.  Lewiston,  6  Idaho, 
'  '''231,  55'Pkc.  5i5.  '"    "'  '        '"" 


The  court  may  properly  interpose  to  prevent  the  unreasonable  interruption 
of  a  witness  by  counsel,  knd  permit  her  to  complete  an  unfinished  sen- 
tence. State  V.  Scott,  80  N.  C.  365. 

8  Weldon  v.  Third  Ave.  ft.  Co.  3  App.  Div.  370,  38  N.  Y.  Supp.  208. 

9  Malone  v.  Gates,  87  Mich.  332,  49  N.  W.  638. 

»0  Huston  v.Regn,  184  Pa.  419,  39  Atl.  208.  ■ 

A  party  may,  in  the  court's  discretion,'  be  called  by  Ms  counsel  from  the 
witness  stand  during  cross-examination,  and  be  immediately,  recalled 
after  a  consultation  with  such  counsel.  Sehloss  v.  EsteyylW  Mich. 
429,  72  N.  W.  264.  .  .,:      ,,„ 

"People  V.  White,  14  Wend.  Ill;   Contra,  Force  v.  Slnith;  1  Dana,  151. 
«  Roth  v.  Moeller,  —  Cal.  — ,  197  Pac.  62. 

■     '  ,  ■  .    .  .  .         ,    ■       ■/  s 

.  b.  Over  extent  of  exainination.-^TJ^he  court,  msLj  refuse. to  a\- 
low  questions  to  be  repeated  which  have  been  fully  answered,* 
or  -to  permit  further  examination  u;^on  Mattel's'  which  have  al- 
ready been  covered,*  and  may  arrest  an  examination' which  is 
needlessly  protracted.'  ,   ii      :       ./;      .,h 

.        ■!''■■,   ■■       ,  ■-■,";  ■  '      ■  m:        ,,,       ,  ,   ,         ,1         ,„     !,.« 

iGutsoh  V.  Mcllhargey,  69  Mich.  377,'  37  N.  W.  303; 'Hiighes  vi' Ward, 
38  Kan.  452,  16  Pac.  8ld;  Waterbury  v.  Chicago,  M.  &' St.'t".  R. 
Co.  104  Iowa,  32,  73  N.  W.  341;  Aurora  v.  Hillman,  90  111.  61; 
Buck  V.  Maddock,  167  111.  219,  47  N;  E.  208,  affirming  67  111.  App. 
466;  Brown  v.  State,  72  Md.  468,  20  Atl.  140;  Tucker  v.  Buffald  Cotton 
Mills,  76  S.  C.  539,  121  Am.  St.  Rep.  957,  57  S.  E.  626;  Plew  v.  State, 
-r  Tex.  Crim.  Rep.  — ,  35  S.  W.  366;  White  v.  McLean,  47  How.  Pr. 
193;  Middlesex  Blig.  Co.  v.  Smith,  27  C.  C.  A.  485,  52  U.  S.  App.  406, 
83  Fed,  133;  Gilliam  v.  Davis,  14  Wash.  183,  44  Pac,.  152, 

aPigg  v.  State,  145  Ind.  560,  43  N.  E.  309;  Gulf>  C.  &  8,  F.  R.  Co.  T. 
Pool,  70  Tex.  713,  8  S.  W.  535;  Joslin  v.  -  Grand  Baipids  Ice  &  Coal 
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Co„S3,Mic!h.  322,  19  N.  W.  17;  Hamiltpn  v.  Hulett,  51  Minn.  208, 
53  N.  W.  364;  Simon  v.  Home  Ins.  Co..  58 , Mich.  278,  25  N.  W.  190; 
McGuire  v.  La.wrence  Mfg.  Co,.  156  Ma^s.  324,  31  N.  E.  3;  State  v., 
Brown,  ] 00  Iowa,  ,50,  63  N.  W.  277;  Peterao^  v.  Johnson-\Yentw,orth 
'Co.'70  Minn."'53'8,  73  N.  W.  510 ;  Gouts  y.  jifeer,  70  Tex.  4q8,  9  S,  W. 
'40;  ■  People  V.  Harrison,  93  Mich.  594,  53  N.  W.  725;  Stillwell  v. 
Fatten,  108  Mo.  352,  18  S.'  W.  1075. 

SState'v.  JiilW;  93  Mo!  263,  6  S.  W.  57;  Mc'Phail  v.  Johnson,  115.  N.  0. 

298,  20  S.  E.  373;  Mulhollin  v.  State,  7  Ind.  646;  State  v.  McGee,  36 

'     La.  Anil.  206;  State  v.  Southern,  48  La.  Ann.  6^8,  19  So.  668.  ' 

But  fjiis  power  should  be  cautiously   anfi  soundly  exercised.     Morein  v. 

Solomons,  44  8.  C.  L.  \7  Rich.),, 97;  Peck  y.  Richmond,  2  E.  !►,  Smith, 
380.  ...      V   ...  • 

4.  ^xain^nation  ,by  the  coui;t. 

i  ijTkei  court  may  interrogate  witnesses  to  elicit'  material  facts 
8ugg6sted'"by  the  'evidence,' — especially  where  the  witnesses 
are  reluctant  or  evasive,*  and  in  so  doing  may  ask  leading  ques- 
ti6Bs,*' but  generally  hks  no'  more  right  to  ask  improper  ques- 
tions than  counsel.*  The  court,  may  ask,  a  witness  to  repea;t  his 
testimony  on  a  particular  point,^  may  recall  a  witness  to  supply 
a  material  fact  overlooked  by  counsel,"  and  may  even  call  and 
exauiine  witnesses  not  calleji  by  either  party,'  Thes,  judge 
should  not,  however,  take  charge  of  the  examination  of  a  wit- 
ness unless  the  occasion  demands, it,*  and  , should  be  careful,  in 
so  doing,  not  to  indicate  his  own  opinion  of  the  witness's  ^sti-, 
mony.*  '  He,  should'  not'  privately  confer  with  a  witness,  ^nd 
t^gn,  ask  questions  io  elicit  the  facts,  as  to  which;  he  has  made  in- 
quiry." .  .,,j  -     ' 

>be  Ford  v.  Painter,  3  Okla.!8IO„30  L.R.A.  722,  41  Paci  96;  Huffman  v. 
Cauble,  86  Ind.  591;  State  v.  Pagels,  92  Mo.  300,  4  S.  W-  931;  Scha^fer 
V.  St.  Louis  &  S.  R.  Co.  128  Mo.  64,  30  S.  W.  331;  Wilson  v.  Ohio 
River  &  C.  E.  Co.  52  S.  C.  537,  30  S.  E.  400;  Lefever  v.  Joh-nson,  79 
Ind.  554.  It  may  even  be  his  duty  to  do;;SO.  Bowden  v.  Achor,  95 
Ga.  243,  22  S.  E,  254;  Cobb  v.  State,  —  Miss,  —  23  So.  1015;  Sparks 

'""v.  ■State,'5^'Xia.'82. ' 

,,.'  I    ;,|,,.      :(     1 1  .!  i .    i     '...:'  I  . .      i;        .   .'r'l'  i  I   .,  ...  .     .■•;'.■.:■;: 

The  trial'  judge  has  the  right  to  ask  questions  of  witnesses  to  elicit  facts 
'"  or  supply  evidence.  Keith  v.  'Wells,  14  Colo.  321,  23,  Pac.  991;  Baur 
'  V.  Beall,  14^0010.  383,  23  Pale.  345;  Gil'lis  y.  Bowman,  132  Ga.  762,  64 
III,  9;  E., 109,6;  Johnsbn.v.  LefflerGo.  122  Ga.  670,  50  S.  E.  488;  Bartlett 
,,j,y.  Falk,  J 10  Iowa,  346,  81  N.  W.  602;  Riegler  y.  Tribune  Asso.  41  App. 
'  Div.  490,  58  N.  V.  Supp.  807;  Eekhout  y.  Cole,  135  N.  C.  583,  47  S.  E. 
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655;  De  Ford  V.  Taihtfer/'S'Okla.  8b,  ^6  L.R.A.  ^22,  4l' Pac.  96;  'Hill 
'     V.  Torpey/ 46  Pa.  Supef .' Ct. '  286J        '    '  '' •'• 

It  is  the  duty  and  province  of  *'tne  trial  judge  to  see  tiiat  a  witness  comr 
pi-ehends  the  questions  asked  in  order  that  tliey  may  be  answered, 
understandingly,  and  he  may  interrogate  a  witness  for  that^  purpose. 
'Sfcrb'ggin  v.  Johnston,  45  Neb'.  714,  64  N.  W'.'  2361  "      '     ''"  '"        '" 

2  state  V.  Spiers,  103  Iowa,  711,  73  N.  W.  343:  Lockhart  v.  State,  92  Ind. 

It  is  not  only  the  privilege,  but  jth,e  duty,  of  J;he  court  tc(,  propo)ind  such 
questions  to   reluctant  witnesses   as   will  strip   them   of   the   subter;j 
fuges  to  which' they'  resort  to' evade  telling  the  truth.     Varnedoe  v. 
■      State,  7^'Ga;'l8i;  58  Aih.  "Mep; '  465.'  ■' 

3  Cox  V.  Goodman,  139  Ga.  25,  76  S.  E.  357 ;  Sessions  v.  Rice,  70  Iowa,  306, 

30  N.  W.  735;  State  v.  Marshall,  105  Iowa,  38,  74,  N.  W.  763;  Qpm. 
V.  Ga,lavau,  9  Allen,  271;, Long  v.  Stktfe;' 9^ 'tfad;'4S7;'  Tbw'n^end'  v.* 
Jpplin,  139  Mo.  A'pp.,394;.123  S. /W.;  474;  iBtolster  v.  'Wakeman,!  64 
yt,  203,  15  L.R.A,  ,201,  23  Atl.  ,5851  ..Contra,  ,Hopperwpod  v.  .Stat^^^, 
39  Tex,  Crim.  Rep.  15,  44  S.  rW.  841.  ,.,.,,„ 

4  People  ex  rel.  Lauchantin  V.^  Lacoste,  37  N.  Y.  192;   State  v.  MafshSjlIi,, 

I'OS  Iowa,'  38,  74  isr.  ■^.  763.'  ''    ""         '     '  !  ' 

B'Sand^rs'v.'  Bagweri,'  37  s!  C.  145;  15  S.  E.'  714,  16  S.  E.  770. 

estate  V.  tee;'" so' N.'  C.  4^3.  ,\ '^'' ,      ."'''     '''_      .     ,  '    ' 

7'Coulson  V.'  i)ishorbugh  [1894]  2  Q.','b.  316,  9  Reports,  390,  70  L.  T.  N." 
S.  617^  42  Week.' Rep.  449,  5^' J.  P:  784 :' Sheets  v.' Bray,  125' liii' 
33,  24  Ni  E.'357.''  '  ■  '■■■'  '  " '  '  ''      '■'■ 

8  Hop'pei:wbod  v.  State,  39  Tex.  Crim:'Rep.  15,  44  S.  W.  84'i.'  '  " 

9Gordon  v.  Irvine,  105  Gta!  144,  31  S.  E.  151;  Anderson  jV.  Cayanaugh  & 
"  'Beardeii,  16  Ga.  App.  446, '^5  S.  E.  '666';  Balse'wicz' v.  Cliicago,'  b'.' & 
Q.iR.'Co.:240IlL  238,  88'N.  E.  734;  Dreyfus  v.  St.  Louis  &  Suburtail' 
R.  Co.  124  Mo.  App.  585,  102  S.  W.  53;  Metcalfe  v.  Gordon,  86  Appj 
Div.  368,  83  N.  Y.  Supp.  808;  Warren  v.  Warren,  33  R.  I.  71,  80 
Atl.:598;  McDonald  v.:  State)  89  Tenn.*  ie4,'l4  S;  W.  487.        '    '     ''  ' 

10  Sparks  v.  MaU,  59'  Alal;  82!' 


5.  Exclusion  of  witnessesi' 

A  motion  to  require  the  witnesses  to  Tie  examined  out  of  the 
hearing  of  each  other,  or,  as  it  is  sometimes  called,  to  "put  the, 
witnesses  under  the  rule,"  is  generally  addressed  to',  the 'sQjind 
discretion  of  th,Q.,,cQvirt.*  , Parties  to,,  the,  cause*  and  pffieers  of 
the.cpurt '  will  generally. be  exempted 'fBom .the  operation i of  an 
order  excluding ^thfe  witnesses,^  but'other  eiieeptions  rest  in'the 
court's 'discretion.*  '     '    '  '    '     '""  '' 
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'MVhether  or  not  the  court  may"  refuse  tO  permit  a  witness  to 
testify  wHoi  has  wilfully' violated  such  an  order  is  not  free  from 
(jpilbt.^  The  better  rule,  and  the  one  seemingly  supported  by 
the  weight  of  authority,  prevents, the  court  from  depriving,  the 
party  offering  the  witness  of  his  testimony,  where  the  party 'has 
nbt  himself  participated  in  the  witness's  disobedience,* 

A  witness  should  not  be  rejected  because  he  was  not  placed 
with  the  others  under  the  "rule,"  where  the  value  of  his, .testi- 
mony w.as  not  known  to  .the;  party,  offering  it  until  iinmedia,tely 
before  he  was  called,''  nor  where  he  has  heard  none  of  the  evi- 
dence in  the  case.' 

ISandera  v.  Johiison,  6  Blackf.  SO,  36  Am.  Dee.  564;  Hubbell  v.  Beam,  31 
Iowa,  289;  Purnell  v.  Purnell,  89  N.  C.  42;   Hey  v.  Com.  32  Gratt. 

;  ,l;  946,,  34  Am.  Eep.  7,9,9;  Zoldoske.  v.  State,  82  Wia.  ^80,  52  N.  W.  778;. 

!'  People  V.  MeCarty,  117  Cal.  65,  48  Pac.  ,984;  Gulf,  C.  &,S,  F.  R.  Co. 
V.  ,;West,  ^  •I'ex.  Civ.,  App.  — ,  36  S.  W.  101;  Harrison  v.  Green,  157 

,,    .Mjqh.  690,  122  N.   W.  205.     Contra,  Rainwater  v.  Elmore,   1  Heisk. 

363   (held  error  to  refuse  to  put  the  witnesses  under  the  rule  when 

,.   a^ked  upon  affidavit  of  its,  necessity)  ;  Gregg  v.  State,  3  W.  Va.  705. 

A. .statute  providing  "that,  if  either  party  requires  it  the  judge  may  ex- 
clude from  tile  courtroom  any  witness  of  the  adverse  party  not  at 
the  .time  under  examination"  was  construed,  in  Johnson  v.  Clem, 
,82  ,Ky.  84,  to  leave  the  question  to  the  texercise  of  a  sound  judicial 
discretion.  The  exercise  of  this  discretion  is  not  reviewable  ( Erriss- 
man  V.  .Errissman,  25  111.  136;  fiyan  v.  Couch,  66  Ala.  244)  except 
for  manifest  abuse,  i  Chicago,  B.  &  Q.  R.  Co.  v.  Kellogg,  54  Neb.  138, 
74  N.  ^V.^fOSj  First.Nat,  Bank;  V.  Knoll,  7,  Kan,  App.  352,  52  Pac. 
,  619.  It  is ,  not  an  fibuse  of  discretion  to  exclude  from  tjie  qourtroom, 
undpr  a  rule  theretofore  made,  a  witness  who  has  testified  and  is  not 
to  be  again  put  on  the  stand^  as  announced  after  the  witnesses  were 
'put  under  the  rulp.  Com.  v.  Phillips,  12  Ky.  l!  Rep.  410,  14  S.  W. 
,378.  But  the  denial  of  a  motion  to  put  the  witnesses,  under  the  rule 
in  a  suit  t^  establish  a  nuncupative  will,  is  an  abuse  of  discretion. 
Wa);ts'v.  Holland,  56  Tex.  54.  \    '  '  '  ,     • 

*(Bernheim  v.  Dibrell,  66  .Miss.  199,  5  So,  693;  Larue  v.  Russell,  26  Ind. 
386;. Tift  V.  Jones,  52  Ga.  538;  St.  Paul  F.  &  M,  Ins.  Co.  v.  Bruns- 
wick Qrocery  Co,  113  Ga.  786,  39  S.  E.  483;  Georgia  R.  &  Bkg.  Co. 
v.;Tiee,  124  Ga,  459,,  52  S.  E,.  916,  4  A.  &  E..  Ann.  Cas,;200;.  Schneider 
y.  Haas,,, 14  Ore.  174,  12  Pac.  236,  58  Am.  Rep.  296;  Trotter  v.  Stay- 
ton^,  45  Qr.  301,  77  Pac.  395;  Rotan  Grocery  Co.  v.  Martin,  — -  ,Tex. 
Civ.  App.  — ,  57  S.  W.  706;  Colbert  v.  Garrett,  —Tex.  Civ.  App.  — , 
57  S.  W.  853.     , 

An  officer  of  a  '.corporation  .Charged  with  the  duty  of  looking  after  its 


200  OlVIIi    TEIAL    BBIEF. 

interests  in  a  pending  trial  is  a  party  within  the  meaning  of  a  Code 
provision  exempting  parties  from  the  operation  of  the  rule  (Lenoir 
Car  Co.  V.  Smith,  lOO  Tenn.  127,  42  S.  W.  879)-;  so  also  is  a  pro- 
ponent of  a  will  Who  is  the  principal  beneficiary.  Heaton  v.  Dennis 
(Tenn.)  52  S.  W.  175.  A  party  in  interest,  though  not  a  party  to 
the  record,  should  be  so  exempted  ( Chester  v.  Bower,  55  Cal.  46), 
and  so  should  the  guardian  of  a  minor  defendant.,  Cottrell  v.  Cot- 
trell,  81  Ind.  87.  But  a  party  may  be  placed  under  the  rule  where 
he  refuses  to  testify  first  as  a  condition  of  not  being  exeludeid  from 
the  courtroom.    French  v.  Sale,  63  Miss.  386. 

The  president  of  the  corporation  was  permitted  to  remain,  though  other 
witnesses  were  excluded.  Warden  v.  Madisonville,  H.  &  E.  R.  Co.  125' 
Ky.  644,  101  S.  W.  914. 

8  State  V.  Hopkins,  50  Vt.  316;  State  v.  Ward,  61  Vt.  153,  17  Atl.  483; 
Dement  v.  State,  39  Tex.  Crim.  Eep.'271,  45  S.  W.  917;  Allen  v.  Com.' 
10  Ky.  L.  Rep.  582,  9  S.  W.  703;  Gregg  v.  State,  3  W.  Va.  705. 

*  Vance  v.  State,  56  Ark.  402,  19  S.  W.  1066;  Roberts  v.  State,  122  Ala. 
47,  25  So.  238  (expert  witnesses);  Barnes  v.  State,  88  Ala.  204,  7 
So.  38;  Central  E.  Co.  v.  Phillips,  91  Ga.  £126,  17  S.E.  952;  Johnston 
V.  Farmers'  F.  Ins.  Co.  106  Mich.  96,  64  N.  W.  5;  Xenia  Real-Estate 
Co.  V.  Macy,  147  Ind.  568,  47  N.  E.  147. 

A  witness  who  has  acquired  such  an  intimate  knowledge  of  the  facts  by 
having  acted  as  the  authorized  agent  of  either  Of  the  parties,  that  hia 
services  are  required  by  counsel  in  the  management  of  the  cause, 
ought  not,  especially  in  the  absence  of  Ms  principal,  to  be  placed 
under  the  rule;  but  the  trial  court's  discretibn  in'  not  exempting  him 
from  the  operation  of  the  rule  will  not  be  revised  on  appeal.  Ryan 
V.  Couch,  66  Ala.  244;  King  v.  Hanson,  13  N.  D.  85,  99  N.  W.  1085; 
Paul  V.  Omaha  &  St.  L.'R.  Co;  82  Mo.  App.  500. 

Whcfthet,  after  an  order  excluding  witnesses,  one  witness  is  permitted  to 
remain  to  assist  in  the  trial,  is  ''within  the  discretion  of  the  court. 
Matthews  v.  Louisville  &  N.  R.  Co.  130  Ky.  551,113  8.  W.  459;' 

B  In  some  jurisdictions  it  is  discretionary  with  the  court  to  allow  a  wit- 
ness to  testify  or  not  a.fter  his  disobedience.  Sloss-Sheflfield  Steel  4 
I.  Co.  V.  Smith,  —  Ali,.  — ,  40  So.  91;  Behrinan  v.  Terry,  31  Colo. 
'  155,  71  Pac.  1118;  Kelly  v.  Askins,  l4  Colo.  App.  208,  59  Pac.  841; 
Illinois  C.  R.  Co.  v.  Taylor,  24  Ky.  U  feep.  116^,  70  S.  W.  825; 
■  Sharpton  v.  Augvlst'a  &  A.  R.  Co.  72  S.  C.  162,  51  S.  E.  553;  Adolif 
V.  Irby,  110  Tenn.  222,  75  S.  W.  710;  Purnell  v.  Purnell,  89  N.  C. 
42;  Thorn  v.  Kemp,  98  Ala.  417,  13  So.  749;  Hennessey  v.  Barnett, 
12  Colo.  App.  254,  55  Pac.  197;  Goon  Bow  v.  People,  160  111. '438, 
43  N.  E.  593;  Garlington  v.  Mcintosh,  —  Tex.  Civ.  App.  — ,  33  S. 
'W.  389.  In  others  his  disobedieiice  may  affect  his  credibility,  but 
not  his  competency.  Gregg  v.  State,  3  W.  Va.  705;  Ferguson  v. 
Brown,  75  Miss.  214,  21  So.  603;  Rooks  v.  State,  65  Ga.  330;  Grimes 
T.  Martin,  10  Iowa,.  347;  Friedman  v.  Myers,  39  N.  Y.  S.  R.  192,  14 
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N.   Y.  Supp.   142.     If  the   evidence  in   chief  by  a  witness   who  has 
violated  the  rule  is  contradicted,  it  is  ertor  to  refuse  to  permit  him 
to  testify  in  rebuttal.     Illinois  C.  R.  Co.  v.  Ely,  83  Miss.  519,  35  So. 
-•873.  ;    ^    '  ,    :    '  .,  .         .  , 

6  People  V.  Boscovitch,  20  Cal.  436;  Davis  v.  Byrd,  94  Ind.  525;  State  ex. 
rel.  Steigerwald  v-  Thomas,   111   Ind.  515j' 13  N.   E.   35;   Daveilport 
V.  Ogg,   15  Kan.  364;   Keith  v.  Wilson,  6  Mo.  435;   State  v.  Gesell, 
'      124  Mo.  531,  27  S.  W;  1101;   Gran  v.  Houston,  45  Neb.  813,  64  N. 
W.  245;   State  v.  Salge,  2  Nev.   321;   Dickson  v.  State,  39  Ohio  St. 
;    73;.  Hey  v.  Com.  32  Gratt.  946,  34  Am.  Kep.  799;  Mangold  v.  Oft, 
;,     63  Neb.. 397,  »8  N.  W.  507;  Clemmons  v.  Clemmons,  1  Neb.   (Unof.) 
880,  96  N.  W.  404;  Murray  v.  Allerton,  3  Neb.   (Unof.)    291,  91  N. 
,W.  518 ;  Hendelman  v.  Kahan,  50  VfB,si>..,  247,  97  Pac.  109. 
In  Record  v.  Chickasaw  Cooperage  Co.  108  Tenn.  657,  69  S.  W.  334,  a  per- 
son not  included  in  the  list  of  witnesses,  who  had  been  put  under  the 
rule  and  who  was   present   and   listened,  to  the  testimony,   was  not 
•  /permitted  to  testify  when  he  was  afterwards  called.    . 
But  in  Texas  such  a  witness  might  be  sworn  in  the  discretion  of  the  court. 

Colbert  v.  Garrett,  ---  Tex.  Civ.  App.  ^,  57  S.'  W.  853. 
''Siate  V.  Jones,  47  La.  Ann.  1524,  18  So.  5lS;   Gulf,  C.  &  S.  F.'  R.  Co. 
V.  Burlesbn,  —  Tex.   Civ.   App.  — ,  26   S.   W.   1107;    Woods  v.   Mc- 
Pheran,  Peck   (Teii'n.)   371. 
'Timberlake  v.  Thayer,  76  Miss..  76,  23  So.  767;  King  v.  ^tate,  34  Tex. 
Crim.  Rep.  228,  29  S.  W.  10,86. 

6.  limiting  number  of  witnesses. 

'  A  reasonable  limitation  of  the  niimber  of  witnesses  to  be  called 
to  testify  to  ia  particular  fact  in  a  cause  is  within  the  discre- 
tion of  the  trial  court,^  but  this  discretion  should  not  be  so  exer- 
cised as  to  place  an  arbitrary  limit  upon  the  number  of  witnesses 
who  may  be  called  to  establish  a  vital  issue,*  nor  to, prevent  a 
party  frona  testifying  in  his  own  behalf.* 

1  Jones  V.  Glidewel!,  53  Ai'k.  161,  13  S.  W.  723,  7  D.R.A.  831;  West  Skokie 

Drainage  Dist.  v.  Dawson,  243  111.  175,  90  N.  E.  377,  17  Ann.  Cas. 

776;  Geohegan  v.  Union  Elev.  R.  Co.  266  111.  482,  l07  N.  E.  786,  Ann. 

Cas.  1916B  762;  Kesee  v.  Chicago  &  N.  W.  R.  Co.  30  iowai'78,  6  Am. 

Rep.  643;  Detroit  City  R.  Co.  v.  Mills,  85  Mich.  634,  48  N.  W.  1007; 

MintoB  V.  Lewis,  78  Iowa;  620,  43  Ni  W.  465;  Hupp  v.  Boring,  8  Ohio 

C.  C.  259,  4  Ohio  C.  D.  560;'  Skeen  v;  Mooney,  8  Utah,  157,  30  Pac. 

363;  Meier  v.  Morgan,  82  Wis.  289,  52  N.  Wi'174;  Austin  v.'Smith, 
.     —  Iowa,  — ,  109  N.  W.  289.  .        : 

This  rule  applies  to  experts.     Riggs  v.  Sterling,  60  Mich.  643,  27  N.  W. 

705,  1  A.  'S.  R.  554;   Siitt  Ave.  R.  Cb.  v.  Metropolitan  Elev.  R.  Co. 
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138  N.  Y.  548,  34  N.  E.  400;  Powers  v.  MoKenzie,  90  Tenn.  167,  16 
S.  W.  559;  Hilliard  v.  Beattie,  59  N.  H.  462;  Huett  v.  Clark,  4  Colo. 
App.  231,  35  Pac.  671.       ■  , '■  ,  

Thia  discretion  may  be  exercised  after  each  party  has  called  a  number  of 
witnesses  to  testify  tg  such  fact  (Larson  v.  Eau  Claire,  ,92.  Wis.  ,86; 
65  N.  W.  731;  Outcalt  v.  Johnston,  9  Colo.  App.  519,  49  Pac.  1058), 
but  not  after  the  permitted  number  of  witnesses  has  been  examined 
by  one  of  the  parties.  Green  v.  Phoenix  Mut.  L.  Ins.  Co.  134  111.  310, 
10  L.K.A.  576,  25  N.  E.  583.  -      .i 

In  limiting  the  nuinber  of  witnesses,  the  court  must  so  exercise  its  dis- 
cretion as  not  to  impair  the  rights  of  parties.  Campbell  v.  Ciimp- 
bell,  30  E.  I.  63,  73  Atl.  354. 

It  is  not  an  abuse  of  discretibn  to  limit  the  witnesses  of  each  party  upon 
the  value  of  real  property  to  five  (Everett  v.  Union  P.  R.  Co.  59 
Iowa,  243,  13  N.  W.  109),  or  six  (Riggs  v.  Sterling,  60  Mich.  643, 
27  N.  W.  705;  State  ex  rel.  Barrett  v.  Pratt  County  Comrs.  42  Kan. 
641,  22  Pac.  722),  or  to  eleven  witnesses  upon  the  question  of  dfim- 
ages  (Union  R.  Transfer  &  Stock-Yard.  Co.  v.  Moore,  80  Ind.  458):; 
nor  to  five  witnesses,  upon  the  character  of  a  witness  sought  to  be 
impeached  (State  v.  Beabout,  100  Iowa,  155,  69  N.  ,W.  429)..  Bu^ 
it  is  error  to  limit  to  three, witnesses  defendant's  evidence, las  to  plain- 
tiff's reputation  set  up  in  mitigation  of  darftagea  in  an  actipp  for 
slander  of  chastity.  Nelson  y,  Wallace,  57.  Mo.  App.  397. ,  And  ij 
is  error  to  enforce  a  rule  made  before  any  testimoiiy  is, ,  introduced, 
limiting  the  number  of  witnesses  offered  to  impeach  Or  sustam  the 
character  of  the  parties  to  six  on  each  side.  Williams  v.  McKee,  OS 
Tenn.  139,  38  S.  W.  730.  The  number,  should  nofe  be  limited' as  to:  tK4 
1  main  fact  in  issue,  where  the  .T^itnesses  are  not  ejcperts,  ,a,s,  in  the^case 
of  eyewitnesses  to  an  accident.  Ward  v.  Dick,  45  Conn.  235,  29  Am. 
Rep.  677;  Sulkowski  v.  Zynda,  160  Mich.'  7,  124  N.  W.  536,  136  A. 
'  S.  R.  414.        '■'     •  ,,.,;,,  ,.  .     ,,  ^'  .    ,  :,    .    ,., 

In  the  following  cases  it  was  held  error  for  the  court  to  limit  the  numlier 
of  witnesses:  Sanitary  Dist.  v.  Curran,  132  ill.  App.  241  (against 
defendant's  protest  where  witness  called  by  him  appeared,  to i be  ihosj 
tile)  ;  Ellis  v.  St.  Louis.  I.  M.  &  S.  R.  Co.  131  Mo.  App.  395,  111 
S.  W.  839  ;( against  defendant's  protest  on  question,  of  yalue  pf  prop- 
erty in,  action  for  obstructing  an  alley)  ;  St.  Louis,  '^,,&  S.E.  R.  Co. 
V.  Aubuchon,  199  Mo.  3^2,  9  L.R.A.(N.S.)  4;26,  116  Am,  ^t;  Rep. 
499,  97  S.  W.  867,  8  A.,&  E.  Ann.  Cas.  822  (limiting  to  four  in,  con- 
, I demnation  proceedings  was  error).  ., 

For  various  questions  relating  to  rule  fixing  number  of  witnesses,  see; 
Giordano  v.  Brandywine  Granite  Co.  3  Penn.,  (Del.)  423,  52)  Atl. 
332  (witness  counted  who  said  he  knew  nothing  about  the  case); 
Doe  ex  dem.  Pritchard  v.  Henderson,  3  Penn.  (Del.)  128,  50,  Atl.  217 
(rule  not  applicable  to  question  of  mentejil, ,  CQnd(tion  qf  testatrix)  j 
Love  V.  Barnesville  Mfg.  Co.  3  Penn.  (Del.)   152,  50,  Atl.'536  (nu,mber 
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Tiqt  enlarged  to  a'dhiit  e'x{)&-t  ks  to  actual  observatioM)  ;  Chicago 
Terminal  Transfer  R.  Co. 'v.  Bugbe'e,' 184nilT.^353,'56  N.  E:'386  ( num- 
bly jlbt  enlaVgeii  to  adMit  expfert ■  as  tij  value);  Dowie  v.  Priddle,  216 

'lii.  553,  78 'K  E.  243, '^  Ann.  Cag.'  526'(  libel,  rule  iippJicd'' to  wit- 
nesses to  reputatibW);  Ghid£tgo  City  R.  Co.  v.  Wall,  93  111.  App. 
4ll  (i-equiring  pi,rtfsf  to  play'  costs '  of  witniss  in  excess 'of  number 
fixed);  C<3oke'  Brewing  C^o.  v.  Ryan, '98  Til.  App.  444  "(action  for  in- 
juries, nuiflber  of'witnrifefes  not  liMited  as'  to  surrdunding  circum- 
stances);   Covington  v.   Taffee,   2^  Ky.'L.   Rejij '373,   68   S.   W.   629 

'  (terror  to  limit' number  to  three)  ;  Burt&B.  Lumber  Co.  v.  Crawford, 
27  Kyi  L.  Rep.  798,  86'S.W.i702  (uda^aige^.to  land  by!  hauling.Jogs)  ; 
White  V.  Boston,  186  Mass.'- 65, '71i  N.  lE.  75  (number  of  experts  can.- 
not  be  enlarged'  on  crosstexaminatjonj)  ;,,Week8,  v.  .ISo^top  Eley. ;  K. 
Co.  190  Mass.  563j  77^N.  Ei  654 ,  (effecjt  of,  statute  rei^tivg  to  dec- 

'ilaration  of  decmsed  peraons) ;  Brady  yi.;>Shirley>  18,. S.  D.  60g,  101 
N.  W.  886,  5  Ann.  Cas.  972   (not  ?rror  for,,;Cour1;  to  pnl^rgpi  original 

inu^ber,);    Swope  y;...Sea>t|;le,,  3^  Wash.,  113,  ,78   Pac.  .607    (changing 

:^tr,eet  grade,  experts  as  tp  valije  <)f  pr^njises,,  rule  limiting  to  three  on 
eaqhside);  J,  H.  ,Clar^,,Co.  v!  Riije,,  127 ,  Wp^.  4^1, ,  JO^^        W!„231,  7 

"Ann.  C,as,,,505  (.pat,ejit,  eaph  party  Jimited  to  fifteeif  witnesses  as  to 
utility).  ,i,','     ^     ^'    '        ' 

«Ctj;?en  v.  ,P,h<Epix,;^i4|;,„L.,.Ji}s,.  Co,   134  11,1,,  310,,  10 , L.R.A.   57;6,  25  N. 
M-  ;583;,fyi?hite,x,,.HeTma'nn,,.  51,  111.  ,243;^  Hubble  v.'  Osborn,  31  In'd. 

.?49!  I^eyuolds  y,,;,PQ^j;  Jeiy;Y^35°it'i<f  >^ftR^^,^'^*9'^7j,,?i?  ^™'  ^*: 
»  Fisher  v.  Conway,  21  Kan.  18,  30  Am.  Rep.  419, 

7.  Privilege  of  ^itnes$.|  ; 

ti.:  In  general. — It  isithe-prmlegei  of  a  witness, to  refuse  to 

answer  iany  qiiestion  where'  his  "answer  will 'exp^ose!  him  to  a 
criminal  charge,^  or,  willsubjecthiln  t6  a' p&ha:lty  oi^  forfeiture,* 
or,i>?ill,  fumigh  an,,  essential  link  in  the  chain  of  evidence 
establishing  his  liability.'  The  privilege  extends  ^tp^,  protection 
'from  I  a  discloaureiDf  .a  tr«de>  secret;  the  Q£fect,|,p,f  .^yhich  might 
ruin'  the  business  'of 'the  Witness/, but  will'  not  sustain.hinj,  in  his 
refusal 't(J  dhsw'er  a  questiou  because  his  answer  will  expose  him 
^pa,  pivil  suit  or  liabill'ty :°'  iibr  bebause  hife'  ahsw'er  mil  degrade 
or  disgrace  him,  unless^thg!  evidence  sou'gbt  is  immaterial  to 

the  issue.*  ,  f    ,,,,;  ,|    ,    7    ,    ,,,   „ 

A  >A  vit^es?  cannot  el3,im,|  hjs  privilege^  a^  ^n  excuse  for  his  re- 
fusal to  be  sworn,  but  can  only  avail  hiihserf  of  it  when  the 
objectionable,  questiop,  is  askefi.''   ,  ,.     , 

JBurger-,yl  State,  83  AIjjI.'sIB.'s  So.  31^1;  iEx' parte  Clarke,  103'C*1.  352, 
37  Pac.  230;'Grannl8  v.  Branden,  '5  Day,  2:60,'  5  Am.  Dec.  143;'  Short 
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V.  State,,  4  Harr.  (Rel.)  568;  Ex,  |ia,;te  Senior,  37  Fla.  ,1,  32,Jp.R.A, 
133,  19  So.  652;  Clifton,  v.  Granger,  86  Iowa,  573,  53  N,  yV„,3M;  Re 
Nickell,  47  Kan.  734,  28  Pac.  1076;  State  v.  Crittenden,  3g  La.  Ann. 
448;  Re  Every,  107  Ma^s,  172,  9  Am.  Rep.  22;  Simmons,  v.  Holster, 
13  Minn.  249,  Gil.  232;  State  v.  Albert,  73  ]|rto.  357 ; , Southajpd  f.  Rex- 
ford,  6  Cow.  254;  Fries  v.  Brugler,  12  N.  ^,  L.  79,.  21 ,  Ain.  Dec.  52; 
Reed  v.  Williams,  5  Sneed,  580,  73  Am,  Dec.,. 157;,  Cham]beylain  v. 
Willson,  12  Vt.  491,  36  Am.  Dee.  356^  .ttni^ed  States  v.  Moses,  1 
Crapch,  C.  C.  170,  Fed.  Cas.  No.  15,^24;.  ,  ,      , ,_ 

That  the  witness  will  be  subjected  to  a  criminal,  charge,  however,  punish- 
able, is  clearly  a  sufficient  ground  for  claiming  the  protection,  see 
note  to  Cooper  v.  State,  4  L.E.A.  7^6. 

2  Lees  v.  United  States,  150  U.  S.  476,  14  S.  Ct.'  163,  37  U.  S.  (L.  ed.) 
1150;  Henry  v.  Bank  of  Salina;  1  N!  Y.  83;  Johnson  v.  Dblialdsbn,  18 
Blatchf.  287,  3  Fed.  22;  Gdm.  v.  Willard,  22  Pick.  476;  Poindexter 
V.  Davis,  6  Graft.  481.     '       ,       '  ■  ;     / 

akinters  v.  People,  139  lU.  363,  29  N.  E.  45;  Trintz  v.  Cheeney,  11  Iowa, 
469;  Stevens  v.  State,  50  Kan.  712,  32  Pac.  350;  Janvrin  v.  SCammon, 
29  N.  H.  280;  People  v.  Mather,  4  Wend.  229;  People  ex  rel;' Taylor 
V.  Forbes,  143  N.  Y.  219,  38  N.  E."303;  Smith  v.  Smith,  116' N.  C. 
386,  21  S.  E.  196.  '     ' 

That  a  witness  niay  refuse  an  answer  to  ei'ery  incidental  fact  wHidi' tiight 
form  a  link  in  the  chain  of  evideiice  establishing  his  liability  to  pun- 
ishment, penalty,  or  forfeiture,  see  note  to  Rice  v.  Rice,  11  L.R.A. 
591.  •:;..:■■     ,  ; ,  ,1,  •',,  f. 

4  Plaintiff  in  an  action  to  restrain  the  use  of  his  trademark  will  not  be 
compelled  to  disclose  the  ingredieifts  of  his  manufa'ctUrfeS,  although 
the  answer  alleges  thei  product/ to  be  injurious.  Tetlow  v.  Savournin, 
15  Phila.  170,  cited  with  approval  in  Moxie  Nerve  Food  Co.  v.  Beach, 
35  Fed.  465.  In  Burnett  v,  Phalpn,  2jl , How,  Pr.  100,  a  question. calling 
f pr  the  ingredients  of  a  manufactured  article  was  allowed  on  cross- 
examination, '  on  the  ground  that  the  examination  in  chief  had  bpeiied 
the  subject.  _     [, 

KCom.  V.  Thurston,  7  J.  J.  Marsh.  62;  'Hays  v.  Richatdson, 'l  Gill  &  J. 

'      366;  Lowney  v.  Parham,  20  Me.  235;  Bull  v.  Lovelaiid,,  10  Pick.  9; 

i-    Copp  V.  Upham,  3  N.  H.  159;. Re  Kjp,  1.  Paige,  601;  Harper  v.  Pji^- 

row,  28  N.  C.   (6  Ireid.  L.)   30;   Baird  v.  Qochran,  4  Serg,  &  R.  397; 

i  ^^oll^coffer  V.  Turney,  6  Yerg.  297;  Ward  V.  Sharp,  15  yt!ll5.    Contra, 

Benjamin  v.  Hathaway,  3  Conn.  528;   Starr  v.  Tracey, ' 2  Rootj  628; 

Storrs  V.  Wetmore,  Kirby,  203.  'ii 

See  also  note  in  29  L.R.A.  811,  in   which  the  question  is  discussed  at 

length.  '      ' '        '   '  .  .  ^ 

«  Brown  v.  Walker,  161  U.  S.  591,  5  Inters.  Com.  Rep.  369,  16  S.  Ct.  644, 

I     40  U.  ,g.    (L.  ,ed.)    819;   Calhpun  v.  Thompson,  56  Ala.  166,  28  Am. 

Eep.  754;  Ex  parte  Eowe,  7  Cal..  184;,  Weldon  v.  Burch,  12  111.  374; 
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South  Bend  v.  Hardy,  98  Ind.  577;  State  v;  Pugaley,  75  Iowa,  742,  38 
Nj  W.'498;'McCampbeU  v. 'MdCatopbell,  20  Ky.  L.  Rep.  532,  46  S.  W 
18;  Jennings  v.  Prentice,  39  Mich. '421';  Clementine  v.  State,  14  Mo 
112  i  Lohman  v.  People,  1  N;  Y; '385,  49  Ani.  Die.  340;  Third  Great 
Western  Tump.  Eoad  Co:  v.  Looniif5,  32  N.  Y.  127,  88  Am.  Dec.  311; 
McGorray  v.  Siittfer,  80  Ohio  St.  400,' 89  JJ.  E.  10,  131  A.  S.  E.  715, 
24  L.E.A.(N;S.)   163;  Conway  V.  Clinton,  I'Utah,  215;  Howel  v'.  Com. 

6  Gratt.  664;  Brown  v.  Walker,  161  U.  S.  591,  40  L.  ed.  819,  16  Sup. 
Ct.  Repi.  644.  Conti'a,  Taylor  v.  State,  83  Ga.  647,  10  S.  E.  442; 
VaUghn  V.  Perme,  3'  N.  J.  1,.  728;  Eespubllea  v.'  Gibbs,  3  Yeatie's,  429. 

Under  a  Code  provision  excusing  a  witness  from  answers  which  will  ex- 
pose him  to  'public  Ignominy,  it  must  reasoiiably  appear,  not  only 
that  they  would  disclose  acts  Which  might  justify  public  censure,  but 
thoSb  which  would  tend  to  expose  him  to  public  hatred  or  detestation 
or  dishonor.    Mahanke  v.' Cleland, '76  Iowa,  401,  41  N.  W.  53. 

In  Texas  the  irrelevancy  of  the  question  does  not  justify  the  refusal  of 
the  witness  to  answer.  Crockett'  v.  State,  40  Tex^  Crim.  Eep.  173, 
49  S.  W.  392. 

7Ei  parte  Stice,  '70  Cal.  51',  11  Pac.  459;  Re  Eckstein,  148  Pa.  509,  24 
''At!  eSf.  Contra,  NeaU  v.  Coriihgham,  1  CranCh,  C.  C.  76,  Fed.  Cas. 
,'7W  10,067.  '     '  ,  ■' 

h.  iPrivilege-  personal  to  witness;  waiver. — The  privilege  is 
person'al  to 'the 'witness'  unless- the  question  is  not  pertinent,* 
and  may  be  waived  by  failure  to  claim'  it,*  and  a  party  cannot 
avail  himself  of  the  cdurt's  erroneous  refusal  to  allow  it  to  a 
witness.* ,   ,,  , 

iiothrop  T.  Roberts,  16  Colo.  250,  27  Pae.  697;  Ex  parte  Senior,  37  Fla. 
1,  32  L.R.A.  133,  19  So.  652;'Eggers  v.  Fox,  177  ill.  185,  52  N. 
E.'269;"lillitch6ll  v.  Com.'  12  Ky.  L.  Eep.  458,  14  S.  W;  489;  State 
▼.  Weilt*orth;  65  Me.  234,  20  Am.  'Eep.  688;  Roddy  v.  Finnegan,  43 
Md.  490;  Com.  v.  Shaw,  4  Ctish;  594,  50  Am;  Dec.  813;  State  v. 
,J"osterj.23  N.  H.  348,  ,5£i  Am.  ,PfiC.  191;  Fries  v.  Brugler,  12  ,N,  J. 
L.  79,  21  Am.  Dec.  52.;  ■;SoU|th^rd ;  y . ,  Rexford,  6  Co^,  254;  ^ta|;e  v. 
Butler,, 47  S.  C.  25,  24  S.  E.  991 ;, San,  Antonio  Street  E.  Co.  v.  Muth, 

7  tTex.  Civ.  Ajpp.  443,.  27  S..  ^IV.  752;  S,tate  v.  pqella,  S.'^ash,  99,  28 
Pac.  28;  Ingalls  v.  State,  48  Wis.  647,  4  N.  W.  785;  .Morgan  ,v.  Hal- 
berstadt,  9  C.  C.  A.  147,  20  t.  8.  App.  417,  60  Fed.  592. 

T^^  pjriyilege  may,  be  claimed  b^  counsel  whei'e  the  witness   is  a  party. 

Ciifto'n.v.  Granger,  86*  jlowa,  5^3,  p  N.  W.' 316;  People  v.  Brovpn,  72 

N.  Y.  57i,  28  Am.  Eep.  183!     Contra,  State  v[  Kent    (State  v.  Pan- 

'  'coast)' 5 'N.  D.  516,  35  L.R.A. '518,67  N.  W.  1052.  • 

•  ^liaron  v.  Shlaron,  79  Cal.  633','  22  "Pac.^  ^6,  l3l';  South  Bend  v.  Hardy, 

'     '98  ind.  583,  49  Am.  Rep.  '792.'      '  ''     '  '      '  '  ■ 
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SEeg*  V.  .SlQggett,  7  Cox,  C.  C.  144,  :i:!ears,  |  a  C.  656,  25  L,  J.  Mag^  Cas. 
N.,.S.  93,  2,  4ur.,,N,  JS..  764;  4,  Week.  Kep,  487;  Spijith  ViiBe^d^ell,  1 
Gamph.  33;  People  v.:  King,  ;28,  Cal.  ^265;  People  y.  Wieger,  KMl  Cal. 
352,,  34  Pac.  8?6;  Jp^kins  v.  .St^te,,  35  Fla.  737,  48  i^m,-  Stj.Eep. 
267,  18,  So.  182;  Ex  parte  Sfinjor,  37  EJa.  ,1,  32  L.R.A. ,,133,  J9  So. 
652;.StMe  v.  Conifer,  157..Ind.  611,  62;N.,E,  452;.  Peop^e,  y„  louder, 
82  Mich.ia09,;46  N.  W:  956;  ptate  y,  BurreU„.27  Mont.  282,: 7p  Pac. 
982;  Peopl?  v.  CahJU,  193  Ni,  Y.  232,  20  L.p,,A.,'(N-S.;)i  1Q84,  86  N. 
E.  39;;  State  y.  Broughtqn,,  29  N.,C.  07  Ired.  L.)  96,  40,;An!.,Dec. 
507;  State  V.  Duncan,  78  Vt.  364,  4  L.B.A.(N.S.)  1144,  112  Am. 
^j..  Rep.  922,  63  Atl.,225,  6,  Ann.  Cas.  602. ,  .  ,-, 

WJjere  Ity  statifte  it  is  proyidedjJ^^t  a  wi,tneps,  may  ,be  qompeHed.  to, answer, 
but,  tlytt  liift ,  testimony ;  slia,U  not  be  used,  against  jliini,  he,  is.npt  re- 

,.      quired  to  claim  his  exeniiptiiQn.  ,  Reg.   v.   Hendershptt,  26   Qnt,j  iRep. 

678,  10  Am.  Crim.  Rep,;  292;,  E?g„  v.  Hammond,  ,29  Ont.,I?ep.  211; 

People  V.  Sharp,  107, N.Y.  427,  ,1,  Am,  St.  Rep.  S51,  14  ,N.  E,  319; 

,  Barber  v.  Peopl?,  ,J7   Hun,  366., ,  ,(j!ontra,  Reg.  v.  Wiiliams,  28,' Ont 

Rep.  583.  '  , 

A  wi^^ness  V^p  discloses,  part  .of  ,the  traipsactipn  with  \yhieh  he  was  crimi- 
nally concernejJ,  ,, without  claiming  his  privikge,  must  disclose  the 
whole.  iPeople  v.  Freshour,  55  Cal.  375;  State  v.  Fay,  43, Iowa,, 651; 
Norfolk  V.  Gaylord,  28  Conn.  309;  Com.  v.  Pratt,  126  Massl  462; 
State  y.  Foster,  23  N.  H.  348,  55  Am.  Dec.  191;  Foster  y.  People,  18 
Mich:''276;  Lockett  vi  State, '63' A'14.  S;  Ex  Jjitrte  Senior, ' 37"Fla;  1, 
32  L.E.A.  133,  19:  So.  652;  sffigg^rsliv.  Fox,.  177  HI.  ,185i  B2  N..E. 
269;  State  v,  Hall,  20, Mf).,  App..  397,S)(3hamberljain  v.  .Willson,,  12  Vt. 
491,  36  Am.^  Dec.  356.  Bjit  he  does  .not,  thereby  waive  his  privilege 
of  refusing  to  reveal  other  unlawful  acts  wholly  unconnected  with  the 
one  of  which  he  has  spoken,  even  though  they  may  be  mafferial'  to 
the  issue.  ..Low  v.  IVlitcliell,  18,  Mei.  37.2;  Evans  v.  O'Connor,  174  Mass, 
2^7,'if'A^.  SfRep..3i^,  5i'i!.^'E.,'6ik.  "'"  '     '      "'■"'"';   -^^  ^q'-"'   "  ' ' 

It,  is  npt-necessj^py  that  , the,  iwitnpss  ,cjaim  h,is  privilege^  ^Rher©.  the  ques- 
tion is  so  framed  that,  a  reappnsive  answer  piima.ifapie  tenfjs  .to  crim- 
inate him.    Alston. V.  State,;  109,  Ala.  51,  20. So.  81.  ,,     ,       i,',     ,,,:_ 

A  w'aiver  is  iiot  binding  "Apoh  the  witness 'ori  a  subsequeni  trial.  ■  Georgia 
R.  &  :Bkg.  Co.  V.' Ljbren,  99  Gi'.'4'2l,"27  S.  E:  794;  Emery' v.  State, 
101  wis.  627,78  N.  W.  145.  'And'  a  disclosure  made 'loiig  befoif^  the 
trial  "cannot  be  relied  iipon  as '  a  wAivfer.     Siimuel  v.  People';  164  111. 

■379,"45''N;'E.'728. '■•     ''     "'       '"        ''    ''''*     ''    '  ''■-.'<•      '       '■" 

'  -'•■    -'•■'■'    '.'it    ."(■  ■       M'       -    ."  i    '!■       ,  I  i  '    ,  -i,,.,,,  ,_„(_ 

For  a  discussion  of  the  question  of  the  necessity  of  claiming  privilege 
against  being  compelled,  to.  give  incriminating  e'videncie,  with  'a  full 
review  of  the  authorities,  see  note  in  4  L.K.A.('!^.^,)    1144. 

4 Clark  V.  Reese,  35  OaL  89 ; , Samusl  v.  Peop}e,.  164  J,U.  379,. 45  N,,E,,728; 

,1  ,Cloyes  v.  Thayer,  3  IJill,  564;  Morgan  v.  HalVej;stadt,,  9,C.  C.  ,A.  l,47j 

20  U.  S.  App.  417,  60  Fed.  592.     Histum  tp  the  cpntrary  in  Cpini'  v. 
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Kimball,  24  Pick.  366,  35  Am.  Dec.  326;  State  ex  rel.  Hopkins  v.  Olin, 
23  Wis.  309. 

.  Instructing  witness  as  to  privilege. — Whilpiblie  court  or 
examiner  may  properly  instruct  the  witness  as  to  his  privilege 
where  he  appears  to  be  in  need  of  such  instruction/  and  it  is 
sometimes  held  that  it  is  evfen  his  duty  to  do  so,*  the  fact  that  the 
witness  may  he  ignorant  of  his  privilege  and  that  he  is  not  ad- 
vised*" of  it  seOihs  generally  not  to  be  considered  important,  es- 
pecially in  the  modern  eases,  since  it  is  said  that  everyone  must 
be  deemed  to  know  the  law.^ 

IJanvrin  v.  Scammon,  29  N.  H.  280;  New  v.  Fisher,  11  Daly,  313;  Emery 

'/-'  V.  State,.  101  .Wis.  627,  78  N.  W.  145;  Mayo  v.  Mayo,  119  Mass.  290. 

aUnjted  States  v.  Bell  (C.;jC.  W.  D.  Tenn.)   81  Fed.  830;  Friess  v.  Neiy 

,,    YorkC.  &  H.  R.  I?.  Co.  67  Hun,  205,  22  N.  Y.  Supp.  104;  Taylor  v. 

Wood,  2  Edw.  Ch!  94;   Ralph  v.  Brown,  3  Watts  &  S.  395;   Lea  y. 

Henderson,  1  Coldw,  ,146. 

In  Smith  V.  Crane,  12  Vt.  491,  the  court  says  that  the  witness  ought  to 

be  told  either  by  His  bounsel  or  the  court,  at  the  suggestion  of  coun- 

'  sel;  that  he  is  not  obliged  to  testify  if  the  matter  will  tend  to  crim- 

:  '   inate  him.       i       ,  , 

"Note  in  4  L.R.A.(N.S.)  1144;  Wigmore,  Ev.  §  2269. 
Thei  court  lis  not  bound  to  so  instruct  a.  witness  upon  the  interposition  of 
a  party  and.  independently  of  any  pbjection  taken  hy  the  witness  him- 
self. Com.  V.  Shaw,  4  Gush.  594. 
And:  the  failure  of  the  court  to  caution  a  witness  is  not  cause  for  settiiig 
aside  a  verdict  against  one  upon  whose  trial  the  witness  testified.' 
Dunn  V.  State,  99  Ga.  211,  25  S.  E.  448. 

d.  When  protected  from  effect  of  disclosure. — ^A  witness  can- 
not claim  his  privilege  where  the  prosecution  to  which  his  ans- 
wers will  expose  him  is  barred  by  the  statute  of  limitations;* 
nor  where,  he, has  been  pardoned,*  or  acquitted*  of  the  offense., 
But  neither  a  promise  of  the  attorney  general,  not  to  prosecute,* 
nor  an  equitable  right  to  executive  pardon,*  if  the  witness  states 
fully  and  fairly  the  truth,  will  deprive  him  of  his  privilege. 

>  Calhoun  v. '  Thoinpson;  56  Ala.  166,  28  Ami  Rep.  754;   Ex  parte  Bosco- 

'■'"  witz,  84  Ala.  463,  4  So.  279,  '5  A.  S.  R.  384;  Ex  parte  Cdhen,  104  Cal. 

,   '524,  38  Pac.  364,  43  A.  S.  R.  127,  26  L.R.A;  423;  Weldon  v.  Burch, 

'    12  111.  374;  Mahanke  v.  Cleland,  76  lowEi,  401,  41  N.  W.  83;  Ex  parte 
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Hedden,  29  Nev.  352,  90  Pao,  737,  13  Aiin.-Cas.  1173;  Manchester  &  L. 
E.  Co.  V.  Concord  R.  Co.  66  N.  H.  100,  20  Atl.  383,  3  IntiejTS.  Conu/Eep. 
319,  49  A.  S.  R.  582,  9  L.E.A.  689;  Close  v.  Olney,  1  Denio,  319; 
Druggist  Cases,  85  Tenn.  449,  3  S.  W.  490;  Floyd  v.  State,  7  Tex.  215; 
Childs  V.  Metrill,  66  Vt.  302,  29  Atl.  532.  Contra  McFadden  v.  Rey- 
nolds, 9  Sadler   (Pa.)   105,  20  W.  N.  C.  312,  11  Atl.  638.     , 

But  it  must  affirmatively' appfear  that  no  prosecution  is  pending  i  against 
the  witness:  Lamson  y.  Boyden,  160  111.  613,  43  N.  E.  781.;  Southern 
R.News  Co.  V.  Russell,  91  Ga.  808,  18  S.  E.  40.  , 

2  Brown  v.  Walker,  161  U.  S,  591,  40  L.  ed.  819,  16  Sup.  Ct.  Rep.  644. 

SLathrop  v.  Roberts,  16  Colo.  ?50,  27  Pac.  698. 

«  Mueller  v.  State,  11  Lea,  18. 

BEx  parte  Irvine,  74  Fed.  954. 

'The  question  whether  or  not  a  witness  may  be  deprived  by 
statute  of  his  constitutioilal  privilege  of  silence  depends- Tipon 
the  extent  of  the  protection  which  the'  statute  ai3f6rds  him.  If 
the  statute  aBfords  complete  immunity  from  prosecution,  the  wit- 
ness may  be  depriv^(J  of  his  privilege.  But  a  number  ^  of  the 
early  cases  declared  that  a  witness  might  beconipelled  to  testify 
where  the  statute  did.  not  insure  him  such  complete  immunity, 
but  simply  prohibited  the  subsequent  use  of  his  testimony  in 
any  case  against  hini.^  '     '  ^  ,  '  ,/ > 

But  the  better  rule,  which  is  now  sustained  by  the  great 
weight  of  authority,  declares  that  before  the  constitiltioiial  privi- 
lege of  silence  can  be  taken  away  by  the  legislature  therei  must 
be  absolute  indemnity  provided ;  that  nothing  short  of  a  complete 
amnesty  to  the  witness — 'an  absqlute  wiping,  out, of  the  offense,  so 
that  he  can  no  longer  be  prosecuted  for  it — will  furnish  that 
indemnity ;  and  that , a  provision  merely  that  the  testimony  of  a 
witness  shall  not  be  used,  in  eyidehce  against  him  does  not  se- 
cure such  a,bsolute  iinmunity,*     ,' 

1  State  V.  Quarles,  is  Ark.  307;  Higdon  v.  Heard,  14  Ga.  255;  Wilkilia 
V.  Malone,  14  Ind.:  153;  Ex  parte  Buskett,  106  Mo.  602,  14  L.KA. 
407,  27  Am.  St.-  Rep.  378,  17  S.  W.  753,  9  Am.,Crim.  Rep.  754;  La 
Fontaine  v.  Southern  Underwri;ters'  li^sso.  83  .N.  C.  13,2.  ;. 

People  ex  rel.  Hackley  v.  Kelly,  24  N.  Y.  74,  even  went  so  far  as  to  decide 
that  the  constitutional  provision  that  no  person  should  "be  compelled 
in  any  firjminal  case  to  be  a  witness  against  himself"  applied  only 
in  a  criminal  case  in  which  the  person  sought  to  be  made  a  witness 
was  ;alBp,  a  party  defendant,  and  that  therefore  a  statute  making  the 
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1      giyipg   of   testimony   compulsory,  ibijt   providing   tljat   the  j  testimony 

should  not  be  used  in  any  prosfecution  or  proceeding,  civil  or  crim- 

"    irial,   against   the   witness,   was   sufficient   protection.      But   this   was 

overruled   in  People  ex  rel.  Lewiaohn  v.  O'Brien, '1T6  N.  Y.   253,  68 

N.  E.  353,  15  Am.  Crim.  Eep.  97.  

«Gounselman  v.  Hitchcock,:  142  U.  S.  5-47,  35  L.  ed.  1110,  3  Iniiers.  Com. 
Eep.  816,  12  Sup.  Ct.  Eep.  195;  Ex  parte  Clarke,  103  Cal.  352,  37; 
Pac.  230;  People  ex  rel.  Akin  v.  Butler  Street  Foundry  &  Iron  Co. 
201  111.  236,  66  N.  E.  349;  Lamson  v.  .Boyden,  160  111.  613,  43  N.  E. 
781;  Emery's  Case,  107  kass.  172;  9  Am.  E!ep';  22;  Ex  parte  Cdrt'er," 
166  Mo.  604,  57  L.R.A:  654,  66  S.  W.  540;  State  v.  Nowell,i  58  N.  H. 
314;  People  ex  rel;  Lewisohn  v.  O'Brien,  176  N.  Y.  253,  68  N;  E.  353, 
15  Am.  Crim.  Eep.  97;  Ee  Beer,  17  N.  D.  184,  115  N.  Wl  672,  17 
Ann.  Cas.  126;  Cullen  v.  Com.  24  Gratt.  624. 

The  rule  declared  in  Counselman  v.  Hitchcock,  142  U.  S.  547,  35  L.  ed. 
1110,  3  Inters.  6om.  Eep.  816,' 12  Slip.  ,bt!  Eep.  195,  in  which  the 
'  question  is  considered  at  length,  with  an  extensive  review  of  the 
earlier  authorities,  is,  of  course,  binding  on  the  Federal  courts,  which 
have  since  followed  it)>  exempt  ixt,  the  case  of  Maclf^l,  t.  lipche^ter,: 
42  q.  C.  A.  427,  102  Fed.  ,314,  ;'yyhe,re  it  was  he,l,d  that  J  7  of  t^e, 
bankruptcy  act  July  1,  1898,  providing  that  no  testimony  giyen  by 
a  witness  should  be  offered  in  evidence  against  him  in  any  criminal 
proceeding,  was  sufficient  to  satisfy  the  constitutional  guaranty  against 
• '  self-orimiiiationJ  But  this  decision  seems  to  be  i  based  on  a  miscon- 
ception of  the  case  of  Brown  v.  Walker,  161  U^,  S.  591, ;4Q  L.  ed.  819, 
5  l^nters.  Cpm.  Eep.  369,  16  Sup.,Ct,.  Eep.  644,  in  ,whicl^,  it  was  held 
that  exempting  a  witness  from  any  prosecution  or  any  penalty  or 
forfeiture  on  account  of  any  transaction  to  which  he  may  testify 
sufficiently  satisfied '  the  guaranty  against  self-crimination;  and  add^ 
that  the  fact  that  the  witness  cannot' be  shielded  irtlm  the  persohal 
disgrace  or  opprobrium  attaching  to  exposure  does  ncrt  render!  the 
statutory  protection  insilffijcient  to  satisfy  the  cqust^tutional.  guaranty. 
The  latter  case  is  follpwed  in  Interstate  Commerce  Coiijimission  y. 
B^rd,'l94  tj.  S.  25,  48  li.'  ei.  860,  24  Sup.  Ct.' Eep.  563.  "   '""     ' 

For  cases  In  which  various  statutes  have  begn  considered '  and  held  sujfi- 
cient  to  satisfy  the  constitutional  guaranty  against  self-crimiriation, 
see  People  v.  Sharp;  107  N.  Y.:  427,  1  Am;  St.  Eep.  851,  UN.  E.!31i9; 
People  V.  Cahill,  193  N.  Y.  232.,  20  L.E.A.ON.S,)  ,1084;!  86  Ni  E4i39; 
Ee  Brigg8,il35,N.  C,  118,  47  S.  E.  403;.  Stp,te  v.  Newell,  58  Jf.  H.  ,31*; 
Ken(^rick  v.  Com.  78  Va.  493;  People  ex  rel.  Akin_  v.  Butlerr  Street 
Foundry  &  Iron  Co.  201  111.  236,  66  N.  E.  349;  Eix.  parte  Cohen','  104 
Cal!  524,  26  L.R.A.  423,  43  Am!  St.  Eep.  127,  38  Pkc.  364;  State  v!'. 
Jack,  69  Kan.  387,  76  Pac.  911,  2  Ann.  Cas.  171,  with  note  in  1 
!  ,.L.E.A, (N.S. )   167,  revietwjng  all  the  authorities  on  this  question.. 

ii  A  few  statutes ,  expressly  provide  that  testimony  so  secured 
Abbott.  Civ.  Jur.  T.— 14. 
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shall  not  be  used,  evfinin  a  civil  procefeding,  against  tlie  witness.* 
Biit  wl^erp  sucK,  express  provision  Has  not  been  made,  a  statute 
granting  immunity  from  "being  prosecuted  or,  subjected  to  any 
penalty  or  forfeiture"  because  "of  .testimony  thus  elicited  re- 
lates only  to  criminal  i  prosecutions  and  not  to  civil  proceed- 
ings'.* .:':!■'■  '/ ; 

1  People  ex  rel.  Hackley  v.  Kelly,  y^N.Y.,  74., 

8  Be /Biggers, ,  24  Oklai.  842,.i25  L.'E,A.(N,S.)    622,1  104  Pac,  1083.  ,■  That 

..,  there- is  'considerable   indirect  authority   supporting   this   decision   is 

shown' by  the; note -accampanyingi  the  L.R.A.> report  of'  the  icase.  i 

e.  ,0  onclusiveness, of  .witness's  statemerfi  that  (imwer.'will  tend 
to  criminate  him. — ^hile  thgre,  is,  perhaps  a, little  authority  to 
the  contrary,  it -is  now  well  settled  that  it  is  not  smfEcient  to 
excuse  the  witnies'S 'from- answfering,  that  he  may  think  his  answer 
might  possibly  lead  to  sortie'' criminal  charge  against  him,  or 
tend  to  convict  hijn,  of  it  if  made.  The  court  must  be  able  to 
perceive  that,. the,j:;e,  is  peappnable, ground., to  apprehend  danger  to 
the  .witness  from. his  being  .com-pelled  to  answer..*  .^And  it  is  for 
the  judge  before  whom  the  question  arisfe,!  to  decide  whether  an 
answer  to  the  question  put  may  Reasonably  hav^'a  terideilcy  to 
criihinate  the  witness,  or  to  furnish  proof  of  a,  link  iii  the  chain 
of  evidence  necessary  to  convict, him,  of  ,,a,  qirifflifi;  a^d  in  (deter- 
mining this  question  .the  court  .may  look  at;  all.,  the  circumstances 
of  the  case.'*  ■  ■ 

But  the  privilege  should  be  recognized  and  protected  -W-here 
it  iS  hot  clearly  manifest  tha,t  the  apswer'  called  for  can  have  no 
incriminating  tendency.'  If  the  fact  that  the  witness  is  in  dan^ 
ger  appears,  great  la,titude  should  be  allowed  tOihim  in  judging 
fonhimself  of  the.;effect..,of  any  particular  questionv*-  So  the 
court,^  in  the^  application  of  these  principles,  cannot  propferly 
anticipate  the  answer 'of  the' witness;  di-assuine  that  it  would 
be, such  as  to  have  no  tendency  to  incriminate  him,  if  a  d!itfe,rent 
answer  responsi,ve^  to  the  qjiestion  mightj  h^ve  tjh^t  effect.^  .And 
the.icourt  cannot,  deny,  the  privilege  .to  a  witness  who. claims  it 
under  oath,  iinless  satisfied  that  the  witness  is 'mistaken:  or  acts 
in  bad  faith.* 

Neither  can  a  witness-be  required  to  show  how'an  ansv?e!r  -^ill 
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or,iiniii.aliei,liim,  otherwise  Ij^e,. purpose  of  the.privilgge  Tvoujd  be 

frustrated.'' 

.'  ''    i 

I  United^  States'  v. '  MdCarthy,-  21  Blatohf.:  469j  18^  Fed.  87 ;  i  W^'ickoff,,  Sea- 
'mansA  Benedict  v.  Wagner  Typewriter  Co.:  99.  Fed.  158;.  United  States 
V.  Collins,  145  Fed:  709 ;  Jle  lEogerSi  129  Cal.  468,  62  Eac.:  47;  Brad- 
ley V.  Clark,  133  Gal.  196,  65  Paci  395;  Ex .  parte /Senior,.  37 /Fla. 
1,  32  L.R.A.  133,  19  So.  652;  People:  ex  rel.  Akin  v.  Butler  Street 
Foundry  i!&  Iron  ,Co. , 201  lU.,  236,  ,66  N. ,  E.,  349 ;  .Manijj,ng,  v. . Mercan- 
tile;  iSecurities  Co.  242  111.  584,  30  L.R.A.  (iN.S. )  725,,  90  N.  E.  238; 
itRielwnan;  v.  State,  2  Q.  Greene,,  532;  Malianke,  v.  Cleland,  76  Iowa, 
401,  .41iJSr.  W.  53;  Ke.Moserj  138  Mich.  302,.  101  N.,W.  589,, 5  Ann. 
Gasi  3ai.  Stat©  v.  T,haden,.-43  Minn-  '  253,  ,  45.  ,N.,  ,W.  44^;  Ex 
iparte  Stiee,  (7iOi  Cal.  53,  111  Pac.  459..;  Chesapeake  Clulj,  y,  State,  63 
Md.  446 ;  Ex  parte  Gfeller,  178  Mo.  248,  77  S..W.,,552;  'i;errij;ory  v. 
Nugfinti,  l/Mart.ii(La.)  108;  Com.  v.  Braynard,  Thacher,  Crim..  Cas. 
114^ ;. •  Fortes.  V.  .Willard,  37  How.  Pr,  193.;i  Lajfcinta^ne,  v.  ^pijt^ern 
I Underwrdt&rs' 'Asso,  .83  N.  C.  13g;iEriess,.v.  New  York  C.  ,4  H.  E.  K. 
Co.  6%  Hun,  ,205,  .22  ISf.  Y.  Supp.  10,4,  affirmed  in  55,„N.  Y.  S.  E.'  931; 
Com.  V.  Bell-,,  146  Pa.  374,  22  At!.,  641,  ,p44  .  (also  statutory  rule)  ; 
FlQyd-v,'State,i7  .Xeix.,,215;  i54r8cl»ner,v.  State,  9  Wis.  140;  Eu^olph 
V.  .State,  128-.  Wis.  .a^j  ,116  Am.  St.  Rep.  32,  107,  N.  W.  466;  Mis- 
kinlmins  .y.  Shaver,  8  Wyo.  392,  4ft  L.R.A.  ,831,.  58  Pac.  411;  Ex 
parte.  Reynolds,  L.  E.  ,20iG}i.  Dlv.  294,  .61,  L.  J.  ph.  N<  S.  756,  46  L. 
T.  ,N.,S,  506,  30  Week.,  Rep.  .651,, ,46  J.  P.,  533;  .National,. Assp.  v. 
Smithies  [1906]  A.  C.  434,  75  L.  J.  K.  B.  N.  S.  861,  ,^5  L.  T.  N.  S. 
j71„^2.  Times  L.  E.  678,  ,5  ^i^rj.  C^s.  73S;,Ex  parte  Maguire,  14  Que- 
bec. L,E.  3£>9;,,'iaeg,>v,  Bpyes,  jL  Best  .ife  S^  ,3i'l,  121  Eng.'  Ee-' 
pirint,  730,|2,'F9¥^!>  r.,'l57,,30  L,,J.  K!!' B.  N.  's..3bl,  7  Jur.  N.  S. 
-1158,. 5  L.  f^,iN.S,  147,  9  Week.  Rep.  69;0,  9  Cox,  C.  C.  '32;  Ex  ^arte 
Fernandez,  10  C.  B,.  N.  S;  3,  ,14^,  Eng.  Reprint,  349,  30  L.  J.  C.'  P.  N. 
,S.  321,  7  Jur.  N.  S.  571,  4  L.'  T.  N.  S.  324,  9  Week.  Rep.  832,  15 
Eng.  Eul.  Cas.  1;  Dpe  ex  dem.  Row(jliffe  v.  Egremont,  2  Moody  '4:  R. 
386;  Ex  parte  Schdfield,"L.  R.  6  Ch.'  Div.  230,  46  L.  ■  J.  Bankr.  N.  S. 
112,  37  L.  t'.'N.  S.  2Si;  2d  Week.  Rep.  9-  Reg.  v.  Garbett,  2  Car.  & 
k.'474,' 1  Den.'c!  C.'236','2  Cox,.C.  C.  448.  '      ' 

The  pa.r,ty  calling  the.,, witness  jnay  show,  by  other^  testimony  that,  the 
„fi,  a,nswer  ca,wiot.;jpo^siyy  criminally  implicate  hijn.  Ford  v.  State,  29 
,'.;  '^n^! -541,  91  Am,  bac.  658,'  ;  '    '     ■*,'";,''     ''■'■"    y")    '  '■ 

«EX/ parte   Irvine,   74,  Fed.   954;,  Foot  y.   Bucl;anan,   113   Fed.   156;    Re 

Hess,  134,  Fed.  109,  i9$  c.  ,subsequent  appeiaj  ,in  136  I^ed.  ^§8;  United 

States  V.  Burr,  Fed.  Cas.  No.  14,692e;   Ex  parte  Boscow.itz,  84  Ala. 

7/  463,  4  So,.  279,  5  A.  S..R.  384,;  Oyerend  y.  Superior  Ct.  131  Cal.'  280, 

,.,j,i63,f,PaG,,  372;,  ^tate  v.  Duffy,  15  Iowa,  425;  Stevens  y!'State,  50  Kan. 

i..^i712.,  32  i^^c.  35p';,1rt(ard  v'. State,  2  Mo.  120,  2?  Am.  Dec.  449;  Gohurn 

V.  Odell,  30  N.  H.  540;  Janvrin  v.  Scammon,  29  n!  H.  280;   State  ex 
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rel.  Eaton  v.  Farmer,  46  N.  H.  200;  People  v.  Priori,  164  N.  Y.  459, 
58  N.  E.  68;  Fellows  v.  Wilson,  31  Barb;  162;  ByaSs  v.  Smith;  4  Bbsw. 
679;  Friess  v.  New  York  C.  &  H.  R.  E.  Co.  67  Hun,  205,  22  N.  Y. 
Supp.  104;  McGorray  v.  Sutter,  80  Ohio  St.  400,  24  L.R.A.(N.S.)  165, 
131  Am.  St.  EepI  715,  89  N.  E.  10;  Ex  parte  Park,  37.  Ten..  Crim.  JRep.i 
590i  66  Am.  St.  ESp.  835,'  40  S.  W.  300;  Ex, parte  Andrews,  51  Tex. 
Crim.  Rep.  79,  100  S.  W.  376;  In  Re  Consolidated  EendeiingjCp.  80 
Vt.  55,  66  Atl.  790,  11  Ann.  GaS.  1069;  Sidfebottom  v.  Adkins,  3  Jur. 
N.  S.  631,  5  Week.  Rep.  743     -  .     : 

3  Wyckoflf,  Seamana  &  Benedict' v.  Wagne*  Typewriter   Co.  99  Fed.  158; 

Ex  parte   Senior,  37   Fla.  1,   32  L.R.A.  133,   19  So.  652;   Minters  t. 

'  People,  139  111.  363,  29  N.  E.  45;Printz  v.  Chefeney,  11  Iowa,  469; 
Stevens  V.  State,  50  Kan.  712,  32  Pac.  350;  Ward  v.  State,  2  Mo. 
120,  22  Am.  Dee.'  449;  Janvrin  v.  Scammon,  29  N.  H.  280;  State  ex 
rel.  Eaton  v.  Farmer,  46  N.  H.  2()0 ;  '  Com.  v.  Braynard,  Thaeher, 
Crim.  Cas.  146;'  People  v.  Mather,  4  Wend.  229,  21  Am.  Dec.  122; 
People  ex  rel.  Taylor  T.  ForbeS,  143  N.  Y.  219,  38  Nl  E.  303;  Re 
Van   Tine,   12   How.   Pr.   507;    Chappell  v.   Ghappell,   116   App.   Div. 

'  573,101  N.  Y.  Supp.  846;  Re  Lowe,  3  Ohio  N.  P.  N.  S.  641,  16  Ohio 
S.  &  C.  P.  Dec.  254;  Ex  parte  Andrews,  51  Tex.  Crim.  Rep;  79,  100 
S.  W.  376;  Ex  parte  Reynolds,  L.  R.  20  Ch.  Div.  294,  51  L.  J.  Ch. 
N.  S.  756,  46  h.  T.  N.  S.  508,  30  Week.  Rep.  651,  46  J.  P.  533;  Short 
V.  Mercier,  3  Malch.  &  G;  205,  42  Eng.  Reprint,  239,  20  L.  J.  Ch.  N.  S. 
289,  15  Jur.  93;  Fisher' V.  Ronalds,  12  C.  B.  762;  22  L.  J,  0.  P.  N. 
S.  62,  17  Jur.  393,  1  Week.  Eep.  54;  D'lvry  v.  World  Newspaper  Co. 
17  Ont.  Pr.  Eep.  387;  Paxton  v.  Douglas,  19  Ves.  Jr.  225,  34  Eng. 
Reprint,  502. 

4  Foot  V.  Buchanan,  113  Fed.  156;  Re  Hess,  134  Fed.  109;  Ex  parte  Bos- 

qowitz,  84  Al».  463,  5  Am.  St.  Rep.  384,  4  So.  279;  Ex  ptirte  Maguire, 
14  Quebec  L.  R,  359 ;  Reg.  v.  Boyes,  1  Best  &  S.  311,  121  Eng.  EepJ-int, 
730,  2  Post.  &  I;.  157,  30  L.  J.  Q.  B.  N.  S.  301,  7  Jur.  N.  S.  1158,  5 
L.  T..N,  S.  W,  9  Week.  Rep.  690,  9  Cox,  C.  C.  32.  ' 

'United  States  v.  Burr,  Fed.  Cas.  No.  14,692e;  Ex  parte  Butt,  78  Ark. 
262,  93  S.  W.  992;  Re  Ep^ser,  96  Fed.  305;  Wilson  v.  Ohio,  Farmers' 
Ins.  Co.  164  Ind.  462,  73  N.  E.  892;  Howard  v.  Com.  118  Ky:  1,  80 
S.  W.  211,  81  S.  W.  704;  Janvrin  v.  Scammon,  29  N.  H.  280;  Cbburn 
v.  Qdell,  30  N.  H.  540;  People  v.  Priori,  164  N.  Y.  459,  58  N.  E.  668 j 
Fellows  v.  Wilson,  31  Barb.  162;  Curtis  v.  Knox,  2  Denio,  341. 

8  Ex  parte  Boscowitz,  84  Ala.  463,  4  So.  279,  5  A.  S.  E.  384;  Ee  Allison, 
156  Mich.  34j  120  N.  W.  19 ;  Chamberlain  v.^Villson,  l2  Vt.  491,  36 
Am.  Dec.  356;  Temple  v.  Com.  75  Va.  892;  Karel  v.  Conlan,  155  Wis. 
221,  144  N.  W.  266,  49  L.E.A.(N.S.)  826.  But  see  State!  v:  Duffy,  15 
Iowa,  425. 

7 Ex, parte  Irvine,  74  Fed.  954;  Ex  parte  Butt,  78  Ark.  262,  93  S.  W. 
992;  Ex  parte  Senior,  37  Fla.' 1,  32  L.E.A.  133,  19  So.  652;  Wallace 
v.  State,  41  Fla.  547,  26  So.  713;  Printz  v.  Cheeney,  II  Iowa;  469; 
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State  V.  Duffy,  15  Iowa,  425;  Howard  v.'.Com;  118  Ky.  1^  80  S.  W. 
211,  81  S.  W.  704;  Merluzzi  v.  Gleeson,  59  Md.  214;  State  v;.Thaden, 
43  Minn.  253,  45  N.  W.  447;  Janvrin  v.  Scammon,  29  N.  H.  280; 
Cobmh  V.  Odell,  30  N.  H.  540;  People  v.  Mather, '  4  Wend.  229,  2] 
Aiti.  Dec.  122 ;  Friess  v.  New  York  C.  &  H.  R.  R.  Co.  67  Hun,  205, 
i22 '  N.  Y. '  Supp.  164;  Klrschner  v.  State/ 9  Wis.  140 ;  Misldmmins 
V. 'Shavet,  8  Wyo.  392,  49'L.R.A.  831,  58  Pac.  411;  Short  v;  Mercier, 
3  Macn.  cSc  G.  205,  42  Eng.  Reprint,  239,  20  L.  J.  Oh.  N.  S.  289,  15  Jur. 
93i  .■...',..      ,  ■    ■•; 

I' For  a  more  extended  discussion  of  the  question  of  conclusiveness  of  wit- 
ness's statement  that  his  answer  will  incriminate  him,  with  a  full  re- 
view of  the  authorities,  see  notes  in  24  L.R.A.(N.S.)  165,  and  49 
L.R.A.(N.S.)    827. 

8.  £xj)6rt's  refusal  to  testify  unless  specially  compensated. 

It  hasUeen  held  that  an  expert  cahnot  he  compelled  to  testify 
as  such  liiiless  specially  compensated.*  But  the  weight  of  au- 
thority is  to  the  effect  that,  while  he  cannot  be  compelled  to  make 
any  preliminary  preparation  without  extra,  compens£^tiQn,  he 
cannot  for  that  reason  refuse  to  give, such  information  as  he  al- 
ready possesses.* ;  ,     .,  I     : 

,lWebb  v.,Paig;e,,  1,  Car.  &,^.  23;  Buchman.y,  State,  59,Ind,  1;  United 
,  SUte^W  Howe,  12  Qeiit.  ^.,  J.  193,  Fe4,  Cas.,  No.  15,40%  Dictum 
tp  same  l^S/ict  in  People  v.  Montgomery,  13  Abb.  Pr.  N.  S.  207;  Re 
Roelker,  Sprague,  27.6,.  Fed.^^Cas,  No,  11,995.  ■  _ 

the  effect  of  the.  decision  in  Buchman  v.  State,  59  Ind.  1,  has  been  nulli- 
fied in  Indiana  by  a  legislative  enactment  evidently  intended  to  meet 
this  decision  requiring  an  expert  witness  to  testify  for  the  same  fees 
as  other  witnesses.  Burns  A^niio.  Ind.  Stat.  1914'  (Supp.  1918)  §  5^8. 
And  for  an  extended  discussion  of  the  compensation  of  expert  wit- 
nesses, see  notes  to  Flinn  v.  Prairie  County,  27  L.R.A.  669;  Philler  v. 
Waukesha  County,  25  L.R.A.(N..S.)'  1040,  and  33  L.R.A.{N.S.)  336. 
And  as  to  the' right  i  of  the  state  to  require  service  of  witnesses  with- 
out comjpensation,  see  note-  to  Dixon  v.  People,  39  L.K.A.  116.  As  to 
power  of  court  to  compel  an  expert  witness  to  testify  see  note  in  2 
A.L.R.  1576,  with  incidental  reference  to  right  to  compensation. 

SEx  parte  Dement,  53  Ala.  389,  25  Am.  Rep.  611;  Flinn  v.  Prairie  County, 
60  Ark.  204,  27  L.R.A.  669,  46  Am.  St.  Rep.  168,  29  S.  W.-'459; 
'  Lorimer  County  v.. i Lee,  3  Colo.  App.  177,  32  Pac.  841;  Sohofleld  v. 
Little,  2  G^iApp.  286,  5?  S.  E.  666;  Dixon  v.  People,  168  111.  179, 
39  L.R,A.  116,  48  N.  E.  108 ;  Walker  v.  Cook,  33  111.  App.  561 ;  North 
Chicago  Strept  R.  Co.  v.  Zeiger,'  182  111.  9,  74  Am,  St.  Rep.  157,  54 
N.  E.  1006';  Keller  v.  Harrison,  151  Iowa,  320,  128  N.  W.  851,  131  N. 

'  "     W.'53,  Ann.  Cas.  1913A,  300;   State  v.  Teipner,  36  Minn.  535,  32  N. 
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W.  678;  Burnett  v.  Freeman^  125  Mo.  App.  683,-  103  S.  W.,  121  (on 
subsequent  apipeali:i34  Moi  App.  709,  115  S.  W.  48S)  ;  Main  v.  Sher- 
man County,  74:  .Neb.  155,  103!  N.W.  1038;  Com.  ex  rel.  i  Shawley  v. 
Lucas,  24  Pa.  Co.  Ct.  126 ;  Summers  v.  -  State,'  5  Tex.  App. .  365,  32 
Am.  Rep.  573';  Philler  v.  Waukesha  County,  139  Wis.  211,  25' L.R;A. 
(N.S.)  1040,  131  Am;:  St.  Eep:.1055i  120N.  W.!r829.,/lT'Aim.  Cas 
712;  Butler  v. :  Toroiito  MutosCojie  I  Gd.  11  Ont.L.  Rep.  12,  6  Ont. 
i  .  Wkly.  Rep:  527,  5  Ann.  Cas.  992  and  note.  ■  •  ,  i..  , 
In  Bathgate  v.  Irvine,  126  Cal.  135,  77  Am.  St.  Rep.  158,  58  Pafc.  442, 
it  was  held  that'  expert  witnesses  were  not  entitled  to  fees,  as  suth, 
nor  even  for.  expenses  incurred  by  them  in  making  surveys  or  pre- 
paring maps,  where  lit  appeared,  that  they  were  not  acting  under  direc- 
tion of  the  court.  ,L  ... 
And  the  right  to  allow  the  fees  of  an  expert  witness  as  costs .  is  denied 
in  Re  Bender,  86  Hun,  ,570,  33  .N. ,  Y.;  Supp..  907,  lajji^  in  ,Eap<iall;jv. 
Mornlng^Journal  Asso.  22  Miac.  715,  49  N.  Y.  Supp.  1064. 

,That  there, , is.  a,  sufficient  (Joi^sj(3,erati|0n|.,fo?'  a  promise  to,  pay  an, expert 
witness  a  reasonable  compensation  in  addition  to  statutory  fees,  when 

.       ■:,■,.'•  1'  ....;!..■.      1,  i      I ,  . ,  ,  j  ,         ,  ■■,■'.'        ■■■"'■•/  f  r ;'  t    ■''     '       ■  '        I  "[  : 

he  is  engaged  in  advance  of  trial  to  testify  as  an  expert,  is  declared 
in  Barrus  v;  Phaneuf,  166  Mass.  123,  32  L.R.A.  619; '44  N.  E.  141.' 

And  physicians  employed  without  an  agreement  as  to  compensation,  by 
a  plaintiff  in  an  action  to  recover  for  personal  injuries,  tfe  make  a 
personal  examination  of  his  condition  in  order  to  qualify  as  experts, 
and  then  to  atteild  court  to  testify  as  suchi  ex|ierts  and  assist' counsel 
in  meeting  expert  evidence  fropi  the  other  side,  may  reiiftver  from 
him  reasonable  compensation  for  their  time,  and  are  hot  limited  to 
the  regular  witness'  fees,  where  they  were  not  suinmoned,  but  ap- 
'  'peated  voluntaHly '  under  the  agreement.  Gordon' v.  Conley, '167' Me. 
'   286;  33  L.R.A.{]Sr.S.)    336,  78  Atl.   365.  •  ' 

It  has  also  been  held  i^sA  a  district  attprney  is  authorized  ^o  contract  for 
services  of  experts.  People  ex  rel.  Tripp  y.  Cayuga  County,  22  Misc. 
616,  50  N.  ,Y-  Supp!  16.  '       ' 

But  a  county  Us  not  bound  to  pay  an  expert'  witness ,  hired  by  the  district 
attorney  a  sum  which  is  unreasonable  and  extravagant.     People  ex 
reli' Hamilton  v.  Jefferson.County, .35  App..  Div.  239,i-54i;N.  Y.  Supp. 
•     782. 


9.  Ouestions  generally.    , 

a.  In  general. — Each  question' put  to  a  witness  need  not  be 
s'O  cottiprehensive  that  the  answer  when  taken  alone  -shall  be  evi- 
dence of  seine  issue  in  the  clause.  That  the  ahswer  tvill  be  a 
link'  in  the  chain  of  proof  is  sufficient  tp  render  1;he  question 
relevant.'.   The  relevancy  of  preliminary  questions ,  need  not 
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be  appkrentwhen  asied,'  where  the  answefs  lead  up  tO'  or  coiinect 
wi,tn  Jiestimqhy  subsequently  introduced.,*     ,,   '"' 
,    Oenejral  questiqus  toij.cbing  a  c^-flseand.  the,  various  issues  in- 
volved are  not  objectionable,'  unless  :asked  in  such,  a  general 
way  that  no  intelligent  answer  can  be  given.* 

.A' cpnipound  questijon;  only 'a,  part  of.  which  is  proper,  way 
rightfully  be ■  excluded,  as.  a  whQl,e;',;and  the. court  may,  in-its 
discrption,  .jiefuse  tp  laJlow.  questions  ,wh'iGh,, are,; argumentative 
and  apparently  intended  more  to  affeset, the  jury  by  the  lorm.of 
the  question  than  by  the  i answer  ..of  the  witness,*  ofr  .which,  are 
so  skiifylly  fr.aimed  as  to  calliout  certain  fact^  and  exclude,  others 
cQnmfictie'di.withi.th?  same  trausafitjon.'  ,  ,      ,  .  ,/.,, 

The  8fdmiasion,,of  ,a  proper  question  is  not  error. because,  the 
witness  misunderstood  it  or  gave  an  improper  answer,'  and  if 
no  improper  testimony  is  in  f  act  giveuy  the  lallowance'  of  im- 
pl'Sper  questions  is  immateria:l.*      '  "   '"      '"     ''     ' 

l.Atchisonv  T:  &  S;  F.  E.  Go.  v.  Stahfora,''12.KaJl.'  354,  15  Am.  Rep.  362; 
Sclrtichardtiv.  Allen,  1  Wall.  359;  17  L.  ed.  642. .  '         i '       : 

But  ito"  render   a'  qu'estSbn,'  in   itSktt   apparently  irrelevant,  prbpet  to  be 

'    asKe:d  as' a  link  In  a'  chain  o{  evidence,  it  tnlist  be  accompanied  With  u, 

proposal  to  follovC'it  lip  at  the  proper'  tiliie  by  proof  of  othfer  'facts, 

which,  if  true,  'Will  make  tlie' question  rel'evaint.'    Wyngert  v.  N(5rton, 

4  Mich.  286.  .  '!  >i  "•!      ■'  '      "  - 

aState  Vi  Kent,  5  ISTi 'D.  516  (State  v.nPancoast)  3.5  L.R.A.  518v  67  N.  W. 
I-   il052.  .,■'■■  ..■..-.'■  .  -    .,'■•       • 

»Mann  v.  State,  23  Fla.  610,  3  So.  207  r  Northern  P.  R.  Co.  v.  eha;rles8, 
■      2  C.  C.  A.  380,  7  U.  S.  Ap'p.  359,^51  Fed.  562:,- '  Van;  Winkle  v.  Wilkiiis, 

3"|.  .81  Ga.  93,  7 "S.  £.644;  Hicks  v.  Riverside  Friiit  Co."72  Cal.  303, 
13  Pac.  873;  Angell  v.  Rosfnbbry;'  12  Mich'.'  241.    'i     " 

^Ferguson  v.  Mooi'e,  98  Ten'n.'  342,139  .S.  W.  341.      .  ■     .  )i     i  !         i     -xS  '' 

A  question  directing  a  witness  to  ''state  to  the  jury  the  various  conversa 
tions  jiphich  ,led  up  to  the  |naking  of  tliis,contrfict",is  properly  ^ejected 
as  too  general.    Hinds  v.  Backus,  45  M^nn.  170,  47  N.  W.  655. . 

s'^eorge  v.  Norrisi' 23  Ark.  121;  Wyma^' v.  Gould,'  47  Mfe..  159  ;"wiiitford 

,'"''Hr. 'burckmyer,   1   Gill,'  127,   39   Aili.'  Dec;' 6'40f' United" States  Sugar 

"  'Refinery  V.  Providence  Steam  &  Gas  Pipe  Co.  10  C.  G.  A.  422,  18  U. 
:    S.  App.  603,  62  Fedi  375.         ..■  ■■ 

estate  v.aieuthi  5  Chid  C.  C  94,  3  Ohio  C.  D.  48.  : 

T  Tyler  V.  Wadaingham,  58  Conn.  375,  8  L.R.Ar  657,  20  Atl.  335. 

s-Foster,  v.  Diejcerson,  64:Vt.  233,  24 :AtL.25.Sl.i:      .  ''. 

9  State  V.  Tippet,  94  Iowa,  646,  63  N.  W.  445;  iJeane  i«.  Denver  &,B.:Q. 
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,  E.,,Cq.,77,  111,  App.  242 ;, Miller,  V.  Cook,  127  Ind.  339,  26  KT.  i^,  1072; 
State  V.  M^rriman,  34  S.  C.  16,  12  S.  E.  619;  Kalbua  v.  Abbo^',  77 
Wis.  621,  46  N.  W.  810;  Cochran  v.  United  States,  157  U. '  S.  286, 
39  L.  e'd.'  704,  15  Sup.  Ct.  Rep.  628 ;  King  v.  Second  Ave.  E.  Co.  75 
Hun,  17,  26  N.  Y.  Supp.  973. 

b.  A^sMning  facts  not  proved. — It  is  no  objection  to  a  ques- 
tion tliat  it  assumes  facts  as  true  •which  are  not  in  dispute/  but 
a  question  which  assumes  the  existence  of  a  fact'  not  shown  by 
any  evidence,*  or  which'  erroneously  assumes  a  statement' to  have 
been  made  by  the  witness,'  is  properly  excluded.  After  a  witr 
ness  has  testified  positively  to  a  fact  there  is  no  reason  why 
counsel  should  not  formulate  questions  to  be  propounded  to  him 
on  the  thSory  that  his  testimony  alrfeady  given  is  true.* 

mobinson  v.  Graver,  88  Iowa,  381,  55  N.  W.  492;  Willey  v.  Portsmouth, 
35  N.  H.  303;  Hardcaatle  v.  Seine,  25  Misc.  146,  54  N.  Y.  Supp. 
169;  Hays  v.  State,  —  Tex.  Crim.  Eep.  — ,  20  S.  W.  361. 

8Bushnell  v.  (Simpson,  119  Gal.  658,  51  Pac.  1080 ; ;  Hine's  Appeal,  68  Conn. 
551,  37  Atl.  384;  Gbattanooga,  E.  &  C.  R.  Co.  v.  Huggins,  89  Ga. 
.494,  15,, S.  E.  848;  Carpenter  v.  Ambroson,  20  III., 172;  PennBylv!|,pia 
,:,,Co.  V.  ,Newmeyer,  129  ,Ind.  401,  28  N.  E.  860;  Baltimore  &  0.  E.  Co. 
V.  Thompson,  10  Md.  76;  People  v.  Lange,  ,90,  Mich.  454,  51  N.  W-  534; 
Crake  v.  State,  53  N.,J.X.  23,  20  Atl.  747;;People  v.  Mather,  4  Wend. 
229;  Klock  v.  State,  60  Wis.  574,  19  N.  W.  543. 

A  question' which  assumes  a  fact  may  be  allowed  T^hen  asked  for  the  sole 
purpose  of  calling  a  vpitness's  attention  to  the  subject  of  his 'testi- 
mony.   Boothby  V.  Brown,  40  Iowa,  104.  , 

» People  V.  Fong  Ah  Sing,  70  Cal.  8,  11  Pac.  323;  Fengar  v.  Brown,  57 
.  Conn.  60,  17  Atl.  321;  Sanderlin  v.  Sanderlin,  24  Ga.  583;  People 
V.  Brown,  90  Hurt,  509,  35  N.  Y.  Supp.  1009. 

♦  Barndt  v.  Frederick,  78  Wis.  1,  11  L.E.A.  199,  74  N.  W.  6. 

c.  Galling  for  expert  opinions. — While  some  discretion  as  to 
the  fprm  of  questions  to  be  asked  of  an  expert  witness  on  direct 
exainination*  ,],s  confided  to  the  trial  judge,*  any  questipn  being 
proper ^which, will  elicit  an  opinion,  as  to, the  matter  or  skill  or 
science  in  controversy,  and  at  the  same  time  exclude  any  opin- 
ion as  to  the  effect  of  the  evidence  in  establishing  contr6verted 
facts,'  such  questions  must  be  framed  hypothetically  unless  the 
facts  are  admitted  or  undisputed^  or  the  witness  is  personally  ac- 
quainted with  them.* 
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It  is  generally  deemed  improper  to  Request  an  expert  to  give 
his  opinion  based  upon  liis  recollection  of  the  testimony  withbut 
incorporating  the  testimony  in  the  question,'— especially  if  the 
evidence  is  CQAflicting.*  But  whe;re  the  evidence  is :  brief,  clear, 
and  uncontroverted.it  is  not  improper  to  require  the  expert  to 
give  his  opinion  based  on  the  assumption  that  such  evidence  is 
true.'  And  where  a  witness  testified  to  the  particillar  facts' on 
which  the  expert,  who  follows  .the  witness  ■yvhile  tte  facts  are 
fresh  .i|n  the  minds  of  the  jury,  is  to  base  his  opinion,  these  faqts  „ 
need  not  be  again  .staiesd;  in  the,  question  unless,  there,  is  doubt 
whether  they  were  understood.*  . .  : . 

iFor  cross-examination  of  esperts, :  see;  inf  r:a,  §  16,  d.  It  seems  to  be  gen- 
erally held  that,  in  direct  examination  the  opinion  witness  should  be 
permitted  and  even  required  to  state  the,  reasons  for  his  opinion. 
Neppfichi  V.  Oregon  &  C.  E.  Co.  46  Or.  374,  80  Pac.  482,-7  Ann.  Cas. 
1035 ;  Eobb  v.  Carnegie .  Pros.  &  Co.  145  Pa..  St.  324,,  22  Atij ,  649;  27 
.^   ,.^  S,  ,11.  694,  14  L.R.A.  329,  ,      .,  ,     .  , 

«Rorab?.(5k  v.  Peiinsylyanja  Co..  58  Conn.:  292,  20  Atl.  465. 

s  HuAt  V.  Lowell  Gaslight  Co.  8  Allen,  169,  85  Am.  Dec.  697. 

4  Craig  V.  Noblesville  &  S.  C.  Gravel  Road  Co.  98  Ind.  109;  Chicago  & 
A.  R.  Co.  V.  Glenny,  175  111.  238,  51  N.  E.^  896;  State, v.  Maier,  36 
,  iW.  Va.  757,  15  S.  E.  991. 

Wlien  the  facts  are  admitted  or  undisputed  the  witness  may '  tie '  asked  as 
to  the  conclusions  to  be  drawn  from  them.  M'Naughten's  Case,  10 
Clark  &  F.  200,  8  Eng.  Reprint,  718,  8' Scott,  N.  R.  595,  1  Car.  &  K. 
130,  note;  Coyle  v.  Com.  104  Pa.  117;  Ft.  Worth  &  D.  C.  E.  Co.  v. 
Thompson,  75  Tex.  501,  12  S.  W.  742;  Page  v.  State,  61  Ala.  16;  State 
V.   Klinger,   46  Mo.   224.  ,:-i:,)rl.')  ,  i)   ',.   .vlr..!  ir,qY;K    .Of 

1  he   question   need   not   tie   framed  hypotheticallly'  ^here   the   witness   is 
ii '  personally   acquaintedi  with' ithe   facts.      Brown   v.   Huffard,  ' 69 >  Mo^ 
,:3p5;,Bel,l|B;fontaine  &,  I.  R.  Co."  v.  Bailey,  11   Ohio  St.   333 ;   Mercej ; 
y.  Vose,  67  N.  Y.  56 ;  Niendorir,  v.  Manhattan  R,  Co.,  4  Afpp.  I)iy.  46, 
3^'n.  Y.  Supp^  690;  ,:yoardman  v.  Woodman,  47  N.  H.  126.     But  the 
witness  must  state  to  the  jury  all  the  facts  within  his  own  knowl- 
edge upon  which  his  opinion  is  based.     Burns  v.  Bai-enfie]d,'i84  tiid. 
.43;   Dickinson  v.  Barber,  9  Mass.  227,  6  Am.  Dec<  58;   Hitchcock  v. 
Burgett,  38  Mich,,  501;  People  y,,,^trait,,148,]Sr.  Y.  56.6,  42  N.  E.  10^5. 

'The  only  safe, rule  in  allowing  an  expert  witness  tp  give,  hjs  opinion  based, 
upon  testimony  of  others  is  to  require  the, , assumed  facts,  upon  which 
the  opinion  is  desired  to  be  stated  hypothetically.  .Craig  v.  Nobles- 
vllle  &  S.  C.  Gravel  Road'Co.  98  Ind.  l69;  Stoddard' v.^Winchester, 
15?  Mass.  567,  32  N.  E.  948;  Reed  vi  State,  '62  Miss;  '403;  Link  ^■.' 
Sheldon,  ^136  ,N.,  Y.  1,  32  N..E.  690;,  State  v.  Bowman,:  78  N.  C.  500; 
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,McMechen  v.  McMeclieu,  17  W,  Va.  683,  41  ,Am.iRefl.[  ,682,;  .Dextef  ;v. 
Hall,  15  Wall.  9,  21  L.  ed.  73.  (Jontra,  djeJam,  ,in;  Polk,  v.  Stat^,^  36, 
Ark.  117;  Howland  v.  Oakland  ,Consol.  Street 'R.  Qo.  lib  Cai.'Sia', 
'42  Pae.'9S3;''Jbnes  V.  Chicago,  St.  P.  'U."&6.  E.Co.  43  Minn.'  27&',' 
45  N.  W.  444.  Biit  these  as  well  as  the  following  ck'^fes,  which  sefetn 
to  announce  a  contrary  rulei' are  generally  distinguishable  on'  the 
grpupd  that  .there;  was,  no  conflict  of  evidence.  ,  Sta,teiiV,  Windsor,  5> 
Harr.,  (Del.,)  j5;|3;  Sphneicjer „ v..  Manning,  m  111.  376, ,1^  N..  E.  .267;, 
Jerry  V. 'Townsend,  9  Md.  145,;  Gretchell  v.  Hill,  21  Mi'nu.  464; 
Gilman  v!  Strafford,  50  Vt.  '723;'  Wright'v.  Har^^y,  22  Wis.  i^8. 

6  An  expert  cannot  be  asked  to  give  his  opinion  Ijased  upon  conflicting 

testimony;  "Gunter-Vi  State,  83  Ala.  96,' 3  So.  600;  Pyle  f.  Pyle,  158 
111.  289,  41  N.  E.  999;  Bishop  v.  Spring,  38  lad.  143',  Armendaiz  v. 
Stillman,  67  Tex.  458,  3  S.  W.  678;  Allen  v.  Union  P.  R.  Co.  7  Utah, 
239,'  26  Pae.  297;  Livlngfetott  v.  Com.  14'Gratt.  592;  Luning- v. 'State, 
'  2;Pinney,  21'5j  S  Am.  Dec.  158.  Even  though  the  quesllion  aasuines 
the  truth  Of  the  entire'  evidence.  Smith  v.  Hickenbdttoiny  57  Idwa, 
733,  11  TSf.  W.  664;  VVoodbul'y  V.  Obear,  7  Gray,  '467 ; '  Kempsey  v. 
MeGiniiiss,  21  Mieh.'123';   Coyle  v.  Com.  104  Pa.  117.'      '     '       •  ■' 

7  Atchison,  T.  &  S.  F.  R.  Co.  v.  Brassfield,  5i  Kari.  167,  32  Pac.  814;  Aunt 

v.  Lowell  Gaslight  Co.   8  Allen,   169,   85  Am.   Dec.   697;    Yardley  t. 

CuthbertsQUji  108  iPa*,  395,  1  Atl.  765;  /State  V.  Hayden,  51  Vt.  296; 

,    ,A,ljbot  V.  Dwinnel},  74  Wis.  514,  4!3.  IST,  W.  496.  ,,,,,,,. 

Aa  expert  may  be  asked  for  his  opinion  iba,sed  i  upon  the  testimony  of  a 

single  witness  upon  a  single  subject,  which' he  has' heard,  and  td  Which 

,  lf,i8,a,ttentipp|,h§s  first  bpen,  directed.     Seymour  v.  Fellows,  77  N,,  Y. 

,,,  178.  .    ,'^,,, i',  ,'  ,  .    ['■"    ,,/^:,    , 

8  State  V.  Watson,  81  Iowa,,  380,-  46  N.  W.  868.    , 


10.  Hypothetical  questions. 

^  a.,,  Jii>  general.- — The'factsiassiamed.in'a  hypothetical  question , 
as  the 'taS'ia  for  an  expert  opinion  nlust  have  some  slipport  in 
the  evidence.*  'The  question 'need  not' 'enibface'  all  the  facts  in 
evidence,*  though  it  iriust  not  exclude  from  the  expert's  consid- 
eration a  material, fact  esse];itial  to.^n  intelligent  opinion.* 

The  quQation  may  be,  based  upon  the  ,hypothesi&;  of  .the  truth 
of  all  the  evidence,  or  upon  ahypothesis  specially  framed  on  cer- 
tain"fact9  which 'the  evidence  tends  to '  establish,*  and,  if  within 
the  probable  or  possible  rattgfi  of  the  evidence,  is  unobjection- 
able.* Whether  or  not  the  facts  assumed  are  true  or  are  estab- 
lished by  the  evidence  is,  f pr  the  jury  to  determine,*  and  consti- 
tutes no  available  objection  to  the  iquestion.' 

The  fact  that  the  question  is  based  in  part  Upon  the  expert's 
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persbnal  examination  and!  knowledge  doeS'  not  make  it  objection- 
able.' '■"■  '  , 

iDeiiVer'&'R'.'G.'E.  to;  v.  Roller,  100  Fed.  738,  41  C.  C.  A.  22','49  L.R.A. 

77;'teofe'v.  Stat;e,'94  Ala.  45,' 10  So.  602;  People  v.  Dunne,  80  Cal. 

'   Si,  '21  Pac.  1130;  bavidson  v.  LaagHin,  isS  Cal.  32'0,  71  Rao.  345,  5 

L.R.A.CI^IS.)    H7^;'  Potter  V.   RitcH,   70' Conn. '235,,  39   Ati.   169,   39 

L.R.A.   SS3;   Kelly  v.   Perrault,   5  Idaio,  221,  48  Pac.'45;   Haiah  v. 

Payaon,  ;107  111.  365;  Huret  v.  Chicago,  R.  I.  &  P.  R.  Co.  49  Iowa,  76; 

Manatt  V.  Scott,  106  Iowa, '208,'  76  •N.  W.  717,  68  A.  S.  R.  293;  DaVia 

V.  Traveler's  Ins."  Co.  59  Kanv  74,  52  Pac.  67;  Baltimore  &  0.  R.  Co. 

'.        v.  Dev^r, '112Md.  296,  T*  Atl.-  352,  21'Ann.'0a8.  169,  26  L.R.A.(N.S.) 

I        712;   Fox  V.  Peninsular  White  L6ad"<Si  Color  Works,   92  Mich.  243, 

52  N.  W.  623;  State  v.  Scott,  41  Minn.  385,  43  N.  W.  62;  WittenWrg 

V.  Onsgard,.78.  iMinn..34a,,!47  L.R.A.,  141,  SIN.  W.  14;   Prewitt  v.' 

,„,;Stata,,106,  Was.  82,  6  A.L.R.  1476,  63 .So.  330;  Huss  v.  Wabash  Weat- 

,,,,ern.B,  qo<,112  Mo.  45,  18  L.RiA.  823,  20. S.  W.  472;  Hicks  vj  Citizena' 

,    Ri  Cpj,124,Mo.i  115,i  27   S.  W.  642^  '25  L.R.A.  508;   Root  v.  Kansas 

CityiSouthern  R.  Co.  195  Mo.  348;  6  L.R.A.(N.S.)  212,  92  S.  W.  621; 

People  vy  Harris,  186  N.  ¥.'423,  33  N.  E.  63;  Burnett  v.  Wilmington, 

,,N.,&)N.iR..  Co.  120,N;.:C.  517,  26  S.  E.  819;  Williams  v.  Br6wil,  28 

i,,,Ohip  S,t.i547i  State  v.  Andersoni  10  Or.448;  R^ber  v.  Iferring,  115  Pa. 

,,„  599„j8,  Atl.  :830i;  Kearner  v.  CharlesS.  Tanner  Go.  31  R.  L  203,  76 

I  ,Atl.  833,  29;L.R.A.(N.S.)  537;  Prather  vl  McClelland,  76  Ttex.  574,  13 

S.  W.  543;  Stonegap  Colliery  Co.  v.  Hamilton,  119  Va.  271,  Ann.  Cas. 

1917E,  ^,q,  ,99  S.  E.„  305 J,  Taylor  v.  Modern  Woodmen  of  America,  42 

,'l'Wa?'i',,3K,,84,P^,  867,  7  Ann.  Cas.  607.  ... 

It 'is  isaid'ito  be  better  pralctice  to  defer   putting  hypothetical  questions 
'  'Uo  an 'exp'Srt  witness  until' evidence  of  all  the  hypothesized  facts  has 
been  offered  but  errors  of  this  sort  will  not  work  a  reversal  where 
{  thu,v.,have  been  subatffiHtially  cured  by  subsequent' proof  of  all  the  as- 
sumed  facts.     Barfield  v.   South  Highland  InflrmaTy,   191  Ala.   553, 
Anil.  Cap,.  Ipl^C,,  1997,  68  So.  30.         ..,      : , 

Hypothetical  qutestibhs  are  proper  where  they  are  directfed  to  the  effect  of 
certain  conditions,  some  of  which,  although  nbt  shown  to  exist  in  the 
'  partitular  case,  are  shown  td  be  caused  by'tlie  same  general  principles. 
1/  Kraaiar.  Brush  Electric  Light  Co.  '82  Mich.  457,  46  N.  W!  787. 

It  is  not  reyersible  error  ^tb,  permit  an  expert  wjtnesa  to  s^nswer  a  hypo- 
thetical question  assuming,  a  .f^ct  unsupported  by  the  evidence,  where 
thlis  fact 'was  the  only  hypothesis  of  ttie  question.  Hewitt  v.  Eisen- 
bart,  3'6  Neb.  '79^  55  N.  W.  252.  ,   ', 

A  hypothetiqal  ,quBstion  cannot  be  based  upon  the  assumption  of  the  truth 
,j  pf  extracts  .read;- by  counsel  frOm  a  medical  treatise.  Re!  Mason,'  60 
.,   Hnn,,*6,  J4,N.  Y.  gupp.  434..      i,.l      i  '         • 

A  ijyitness  .cannot  testify.  as,.t.o>Yalu«B.dn  answer  to  a  hypothetical  question 
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ABSuming  a  fact  unsupported  by  evidence.     Harten  v.  Laffler,  212  ,11,, 
S.  397,  53  L.  ed.  568,  29  Sup.  Ct.  Rep.  351.  '  ', ' 

ii  People  V.  Duirant,  116  Cal.  179,  48  Pac.  75;  Goodwin  v.  State,  96  Iiid.' 
550;.,'TurnbuII  v.  Richardson,  69  Mich.  ,400,  37  N.  W.  ,4^0;jCoyle  v., 
,  bom.  104  ,Pa.  117;  Re  Miller,  179  Pa.  645,  39,  L.E.A^  2?0,,36 ..^.tl.:  139; 
Fort  Worth  &  D.  City  R.  Co.  v.  Greathouse,  82  Tex.  1,04,  17^.:  W. 
834;  Burt.v.  State,  38  Tex.  Crim.  Rep.  397,  39  L=E.A.  5Q5,  40,S.  W. 
iOOO,  43  S.  Wy344;  Bowen  v.  Huntington,  35  W.  Va. .  682,  ,14,  S.  E. 
217.'      ,,  '",,,  ,  '  .   ',  ,    ,,,,    '.,-\ 

The  reason  is  that  if,  in,  the  .opinion  of  counsel,  there  is  other  evidence 
proper  for  tlie, witness  to  consider,  his  attention  mayibe  calledrto  it  on 
,      ;  cross-e;?cainination.     Dayidson  v.  State,   135  Ind.  .254^  34  N.  E.  972; 
,  Stearns  v.  FieW,,  90  N.  Y.  640;  Gulf,  ,C.  &  S.F.  E.  Co.  v.  Compton,  75 
,     Tex.  667,  13  S.  W.  667.        ,:      ' 
If, there  is  no  dispute  as  to  the  facts  on  which'the  witness  is  to  base  his 
opinion,  it  is  proper  to  require  that  the  question  shall  eiubra<ce  tbem 
all.     Davis  v.  State,  35  Ind.  496.     The  question  must  fully  and  fairly 
reflect  the  facts  (Briggs  v.  Minneapdlis  Street  R.  Co.  52  Minn.  36,  53 
N.  W.  1019;  Prentis  v.  Bates,  88  Mich.  567;  50  N.  W;  637;  Burgo  v. 
,,  State,  26  Neb.  639,  42  N.  .W;  701;  Fisher  v.  Monroe,  2  Misc.  3261,  21 
•     N.  Yi  Supp.-995),  and  the  omission  from  the  question  of  facts  in  evi- 
■  •  dence  renders  it  improper  where,  by  reason  of  such  omission,  it  mani- 
festly fails  to  present  the  facts  which  it  does  include  in  their' just  and 
,  I  true  relation.     Barber's  Appeal,  63  Conn.  393,  22  L.R.A.  90,  27  Atl. 
973. 

8  Senn  v.  Southern    R.  Co.  108  Mo.  142,  18  S.  W.  1007 ;  Vosburg  v.  Putney, 

80  Wis.  523,  14  L.R.A.  226,  50  N.  W.  403 ;  Western  Assur.  Co.  y.  J.  H. 

Mohlman  Co,  40  L.R.A,,, 561,  28  C.  C.  A.  157,  51,  U.  S.  App.  577,- 83! 

Fed.   811;   Baltijnore  &  0,  R.  Co.  v.  Dever,  112  Md.  296,  26:L.E.A. 

(N.S.)  712,  75  Atl.  352.  ,  : 

*  Gottlieb  V.  Hartma^,  3  Colo.  53;  Cole  v.  Fall  Brook  Coal  Co.  159  N.  Y. 

59,  53  N.  E.  670.  .  ;         :  '    '    . 

In  propounding  hypothetical  questions  eoUnsel  may'  assiiine  any  state  of 

facts  which  there  is  eyidenpft  tending  to  prove.     People,  v.  Hill,  116il 

Cal.  562,  '48  , Pac.  7II4  Jordan, v.  People,,  19  Colo.  417,.  36  Pac.  218; 

Barber's  Appeal,  63  Conn.  393,,, 22  L.R.A.  90,  27.  Atl.  973;   Baker  v. 

State,  30  Fla.  4,1,  11  Sq.  492;  Grand  Lodge  Independent  Order,  of*  M. 

Aid  V.  Wieting,  168  111.  408,  61  A.  S.  E.  123,  48  N.  E.  59;  Louisville, , , 
■iN.  A.  &  C.  R.  Co.  V.  Wood,  113  Ind.  544,  14  N.  E.'  572,  16  N.  E.'ip7; 

Meeker  v.  Meeker,  74  Iowa,  352,  7  A.S.R.  489,  37  N.  W.  773;  Manatt. 

V.  Scott,  106  Iowa,  203,  76  N.  W.  717 ;  Srentis' v.  Bates',  93  Mich.  234, 

17  L.R.A.  494,  53  N.  W.  153;  Peterson  v!  Chicago,  M.  &  St.  P.  R.  Co. 

38  Minn.  511,  39  N.  W.  485;    Russ  v.  Wabash  Westtern  R.   Co.  112 
,.   Mo.  45,  18  L.R.A.  823,  20  S.  W.  472;   Smith  v.  Chicago  &  A.  R.  Co. 

119  Mo.  246,  23  S.  W.  784;  Omaha  &  R.  Valley  R.  Co.'  v.  Brady,  39 

Neb.. 27,  57  N.  W.  767;  Filer  v.  New  York  C.  R.  Co.  49  N.  Y.  42,  W 
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Am.Eep.  327;  Wintringham  v.  Hayes,  144  N.  Y.  1,  43  A.  S.  R.  725, 
38  N.  E.  999;  Kerr  v.  Lunsford,  31  W.  Va.  659,  2  L.R.A:  668,  8  S.  E. 
493;  Quiitn  v.  Higgins,  63  Wis.  664;  53  Am.  Rep.  305,  24  N;  W.  482; 
Tebo  y.  Augusta,  90  Wis.  405;  63  N.  W.  1045;  Sigafus  v.  Porter,  28 
C.  C.  A.  443,  51  U.  S.  App.  693,  84  Fed.  430. 

It  is  sufficient  if  the  facts  hypothecated  be  proved  by  some  witness,  al- 
though not  proved  to  a  certainty  or  with  any  degree  of  certainty. 
'  Baxter  v.  Knox,  19  Kyj  L.  Hep.  1973,  44  S.  W.  972.  But  a  pai-ty 
cannot,  however,  introduce  contradictory  evidence  upon  a  given  'point, 
and  base  hypothetical  questiona  upon  the  theory  that  some  of  the 

....   witnesses  are  correct  and  some  mistaken.     Prenti's  v;  Bates,  88  Mich. 

'  , .  567,  .50  N.  W.  637.     That  a  hypothetical  qutestion  may  be  based  on 

thei  facts  testified  to  by  the  witnesses  for  one  of  the' parties,  see  Lyons 

V. -Mfetropolitan  St.  R;  Co;  253  Mo.  143,  Ann.  Cas.  19l5B,  508,  161  S. 

.,:    W.  726.    .....  !   .    .     .' 

•  tJaCkson  V.  BUrnham,  20  Colo.  532,  39  Pac.  577;  Powers  Vl  Kansas  City, 
■'■  56  Mo.  App.  573;  Harnett  v.  Garvey,  66  N.  Y.  641. 

•  Gdttlieb  V.  Hartman,  3  Colo.  53;  Louisville,  N.  A.  &  C.  R.  Qo.  v.  Falvey, 

104  Ind.  409,  3  N.  E.  389,  4  N.  E.  908;  Grand  Lodge,  I.  0.  of  M,  A. 
■    v.  Wilting,  168  111.  408,  48  N.  E.  59.      '       ' 
T  Deig  V.  Morehead,  110  IndJ  451,  11  H.  E.  458. 

•  Crawford  v.  Wolf,  29  lowtj,,  567;  Selleck  y.  Janesyille,  100,, Wis.  157,  41 
,  ' l'.'r.A. '56^^  75  N..W.  975;  State  y.  Fourni^rj  68  Vt.  2^2,  35  Atl,  178; 

Joslin  V.  "Grand  Rapids  Ice  &  Coal  Co.  53  Mich.  322,  19  N.  W.  17. 

But  a  hypothetical  case  and  p,ei;sonal  examination  cannot  be  joined  in  the 
same  question,  where  ,th^e  examination  was,  fromi  the  time  it  was 
made,  little  or  no  evidence  of  the  point  a^  is^ue.,  State  v.  Welsor,  117 
'"'|Mo.  570,  21  S.  W.  443,  ^  ,  ,. 

For,  Jiyppthetical  question  to  expert  on  crossrexamin'ation,  see  infra,  §  16, 

,  i.  Based  on  opinion  of  other  expert. — ^As  a  general  rule  it  is 
Hot  proper,  in  asking'  hypothetical  questions^  to  iiicorporate  in 
them  the  tipihions  of  other  expert  witnesses,  for  tlie  reason  fhat 
an  opinion  of  a  witness  must  rest  upon  the  facts.* 

t  Barber's  Appeal,  63  Conn.  393,  22  l!r.A.  90,  27  Atl.  973 ;  Louisville,  N. 

A:  &  C.  E.t;o.  V.  Falvey,  lb4  Ind.  409,'  3  N.  E.  389,  4  N.  E.  908; 

I    .iWiiliariis  v.  State,  64  Md.  384,  1  Atl.  887,   5  Am.  Cfim.  Rep.  512; 

Hays  V.  Hogan,  273  Mo.  1,  L.R.A.1918C,' 715,  Ann.  Cas.  1918E,  1127, 

1^200  _^,W.,  286;   Kearney  v.  Charles  S.  Tanner  Co.  31 .  R.  I.  203,  29 

'  ""L.R.A.(N.S.)  537,  76  Atl.;833;  Texas  Brewing  Co,  v.  Walters,  —  Tex. 

Civ.  App.  — ,  43  S.  W.  546. 
Thus  a  hypotlietical  question  propounded  to  a,  physician  as  to  the  cause 
of  death  was  not  open  to  the  objection  that  it  did  not  fairly  reflect  the 
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'  GTSidepc?,  becajise,  it  did  not  incllude  the  statemeHt  tHat  the"  phjAician 
who  had  treated  the'  decreased ;  fon  the  injury  had  diaehar|;ed'  BiVn  as 
•cured.  iWard  v.  ,^tnfl. 'L,  Ins.  Co.:  82  Neb.  499,.  ,118  N;' W.  70;  To. 
hayeidone  so,  said,  the  court,  would,  have  required  the  w'itnesB<  to '  base 
his  opinion  partly  upon  the  opinion  of  ; the  attendangphysficialn,' when 
he  should,, be  required  to  give  his,  judgjnent  independently  :;upon.,, the 
facts  stated  to, |him.,  ,     ,  .   .,,,  ,,,,.:  ,,,    :  ,      ■:;      ,  ■      ' 

But  in  Howland  V.  Oakland  Coftfiol..  Street  R.^oilllO  Ok\.  -513,  42!  Pae. 
I  ,,983,.  an  ^ctioni'for  personal  injuries  resulting  in  a  miscarriage,  it  was 
held  permiesible  to  ask  :the  physician  y^ho'  hadi  bffin  ca-Ueld  >in-  con- 
sultation, too  late  to  know  personally  thte  immediate  character'  of  the 
, injuries,  as,  to  what,  in  his,'judgnient,  was  thecauSe  of  the  iniscar- 
riage,  assuming,  the  statement. -made  by  the  attending  physician'l  to  bo 
true,  and  th«: character, 'of  the  injuries  described- byi  hito  to  have' been 
inflicted  by  the  collision,  since  the  question  did  not  improperly'  call 
jfor  the  opinion  of  one  witness  based  upon  thgA  of  another,  bujt, simply 
called  for  the  ,opinion,  of,  the,  witness  as,  to  the  influcing/  cau®e  ,of  the 
condition  iii  which  he  found,  the  patient,  assuming  tl^e  injuries  to.  h^yg 
"  been  as  described.  ,_.  ,,     ,     ^   ^     ,..,,      .|  ,.;ii.    \^„\    ,iii 

And  on  an  issue  as  to  whether  ?,n  iljlnessi-suffifi^ed;  by  plai^vtiff  hadjbeen 

aggravated  by  being  carried  past  hip  de^tinatioij  on ,  def  ends-nt'?  tr^ip, 

whereby  he  became  permanently  paralyzed,  it  was  held,  in .  Nelson ,  y. 

'     Chicago  &  N.  Wi  E.  Co.  130  Wis:  214,  109  N.'^^.  933,  to  be  proper  to 

'take  the  opinion  of  the '  physicians  as  to  plaintiff's  condition  at  the 

•  iime  he  Was  carried  past  his  de,s'tination,  as  the 'basis  for  hypothetical 

queistions  propounded  to  other  medical  expeirts^    '' '  '  ' 

So,  in  Foster  v.  Dickersoh','  64  Vt.  233,  24  Atl.  253,  where  the  issue  was 
the  mental  capacity  of  tMe  testatrix,  an  expert  vvas  aslced:  "Assum- 
ing the  testatrix  was  insane  in  1876,  what  is  your  opinion  of  her  hav; 
"'  ing-  reeovered'at  that^tiWie  in  18S5,'takirtg  it  just  as  the  ddctor  states 
it?"  It  was  urged  that  this  was  error,  for  the  reason  that  the'Bpin- 
ion  and  the  conclusion  of  the  doctor  were  made  a  part  of  the  basis  of 
'the.' opinion  of,  the  \vitness,  but  the  court  held  that  the  q'tffesti<}n  6nly 
c^llpd  for  the  witness's  opinion  upon  the  .(acts,  to-  which'  the  idpctop 
J  deposed  as  to  tht;  mental,  condition  o^  the  testatrix, ,  as;  .bearing  upon, 
the  question  whether  she  had  recovered.  , 

c.  Length  of  question.-^While ,  long  hypothetical  .questions, 
which  ask  the  witnes^,  to  usurp  the  functions  of  tl^  jury  gn^  in- 
volve many  disti;pGt  facts  and  elements  are  Qbjectionabki'i  their 
length -must  necessarily  depend  u^on  the;  nature  ■  of  ^"the  inquiry 
and  the  number -of  particulars  which  must  he  Considered,'  and 
must  rest  largely  in  the  discretion  of  the  cqurt.^, 

iHaflsh  V.  Munday,  12  111.  App.  539;  People,  v.  Brown,  53  .Miqh.i  531,  19 

^,''N.  W.   172.  ^     ,,,^,    ,^    ,.,,,     ,„,      ,,,.    ,.;,  ,,,^,'    .„,„   ,,  „    .hi,-,.     ,,. 

2  Forsyth  ».  Doolittle,  120  U.  S.  73,  30  L.  ed.  586,  7  Sup.  Ct.  Eep.  408. 
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IL^I/eading  questions.  .  .  ' 

'"''a.  In  general. — A  leading  question  is  one  which,  suggests  to 
the  witness  the  answeq?  expected  or  desired;*  or  whiph  assijimes 
a.f^c);  t,o,l)e  prpyed  which  is  ;nc>t  proved.*  That  the  questiop,  may 
be  answered  by  "Yes"  or  "No";  is  not  necessarily  decisive  of 
itsAleading  character.*  ■  But  it' h&s  been  held  that  a  question 
■which  enibddies  a  material  fact  and  admits  of  a  conclusive  affirm- 
ative dr' negative  answer  is  open  to  that  objection.*'  And  it  is 
spmetimes .sa^jd  thai;  a,  question  ■vj^hiph,  as^uiijes  the. existence  of 
f acts  immaterial  tQ,  the  issue  is  leadijig.f'  A. question  which  is 
suggestive  of 'the;  answer  is  none  the  less  leading  because 'pro- 
ffounded  in  the 'dlteWlative  fcJnill*  -      ;  ii,    '. 

Introductory  questions  which  are  designed  to  lead  the  wit- 
ness with'  m6re:  expedition  to  the  subject  "upon  which  lie  is 
desired"  to  give  his  testimony  are  n,Qt  objectippajb.le;''  nor  are 
those  y/}^ch,  though  in  appearance  leading,  are  necessarily  go 
(because  of  the  nature  of  the  inquiry.*  i        .    •    ■ 

tr  Objection  to  questions  as,  leading  are /addressed  to  the  discre- 
tion of  the  trial  court  f  and  the  exercise  of  this  discretion  is  not 
revisable  on  appeal  *"  except  for  manifest  abuse.'* 

The  allowance  of 'a  leading  question  is  hot' ground  for  reversal 
where  the  iactSjpinbraced  in  it  have  been  already,'*  or  are  ^sub- 
sequently, elicited  by  proper  questions.*'    

IDonnell  v.  Jones,  13  Ala.  490,  48  Am.  Dec.  59;  Kansas  Gity,  M.  &  B:  K. 
ht,Qo.  ■v;.,PF,op)£.?r,  95  Ala.  412,  11  Sg;,,2,63;  Coqgler  v.  .^Jhodes,  .38,Fla,  240, 
■  i  f  f  21  ,i^o. )  lOa ;  Harvey  v,  Psl:i9rnj ,  55,  Ind., ;  535 !  Collins;  v.  ,Gleason  i  Coal 
',  "  CjPi  140  Ipwa,  114,  l^  L.E;A,(N.S.)  736,  115  N.  W„4,97,  11S|.N.  W.  36; 
4     ^toud|;,  V.  Sliiepherd,,  J3,,]^i,(jii.  588,  44  Ni,-W.  .696;   Safford  ,v,  Home, 

72  Mis.s.  470,  18  Sq.>433;  Daiy  v„Melendy,,32-Nietf/852,  49  J^^.  W,.-926; 
.i,.,,iP^ge  v..  Pa]rkei;,.4p  If.  H.  ,^7-;  Snyder  v.,,Snydpr,/6f*Binn. ,  (Ps^.)]  483, 
-  I  6  Am.,  Dec.  493 ;  .Trammejl  v.  >IcDade,  2^9  Tex.  3,60 ;  Rpth  v.  .Travel- 
^j.^efp'  PriOitec^yeiAssOf,  of  Anjerica,  102  Tex.  241,  132  A..S.  |E.  87-1,  20 

Ann.  Cap.'  9^,  ],!#  %;W,  31;  Proper  v.  gtat^,  .85  Wis.  ,626,  ,55  N.  W. 

,.i /,'193^:"u-/ .n<   .4  .i.Toirriii  i'-.  I '.     ---    ..«'i   r;       ''■    ■''■        ■".'  >  ■-••'  > 
A  question  which  merely  suggests  the, subject,  and  not  the  answer, 'is  not 
,,. -leading...  ,  People  v.,, Hodge,  141  Mich./51giill3,  A,;|S,,,R.,525,„.  104,  N.,W. 
,„,.  5i99 ;  ;;^ell^,  y.  Jackgon  Iron /Mfg. , Pp.  47  N.,  H-i  235,  90  :Am.  Dec.|575; 
..^..Borji.Y.  Rosenoyv,  84(;VVis.  §20,  54,,K  W:,ip89,      , 

SjBrannan -v.;  Henry,  142  Ala.  698,  110  A..  Sj  R.  55,  39  So.  92;   Damas  v. 
1.,;  People,  62,Golo.  418,  L.I!;.A,.1917D,;59V163  Pac.  289;'Turney  t.  State, 
..     ^  Smedesi&,M.    (MiSB.)  ■  104,  47   Am-.  Deo.  74;  I  People  v. '  Mather,  4 
Wend.  (N.  Y.)  229,  21  Am:  Dec. '  122.  i    .■■  .■'.:■': 
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But  after  a  witness  has  testified  positively  to  a  fact  there  is  nothing  to 

prevent  counsel  from  formulating  questions  to  be  propounded  to  him, 

on  the  theory  that  the  testimony  already  given  is  true.     Brandt  v. 

Frederick,  78  "Wis.  1,  11  L.E.A.  199,  47  N.  W.  6.  ' 

8  A  question  is  not  olijectionable  as  leading  because  it  can  be  answered  by 

'        "Yes"  or  "No,"  unleSs  it  also  suggests  the  desii'ed  answer.     Coogler  y. 

•  ..  i  Rhodes,  38  Fla.  240,  21  So.  109;   Sohlebinger  v.  Rogers,  80  111.  App. 

420;  Woolheather  v.  Risley,  38  Iowa,  486;,McKeown  v.  Harvey,,  40 
Mich.  226;  Lott  v.  King,  79  Tex.  292,  15  S.  W.  231.  But  the  question 
is  leading  when  capable  of  elipitlng  by  such  an  answer  more  than  one 
simple  proposition.  Internatioiial''&  G.  N.  11.  Co.  v.  iDalwigh,  92  Tex. 
655,  51  S.  W.  500.  And  if  the  answer  "Yes"  or  "No"  will  b6  condu- 
,  iSive  the. question,  is  objectionable  as  leading.  Nicholls.  v.  Dowdlngj  1 
Starkie,  81,  18  Revised  Rep.  746;  Daly  v.  Melendy,  32  Neb.  852,  49 
N.  W.  ■  926i 

*  Turney  y.  State,  8  Smedes  &  M.  104,  47  Am.  Dec.  ji ;  United  States  v. 

Angell,   ll  Fed.  34;    Sayre  v.  Woodyard,  66  W.  Va.   288,  28  L.R.4. 
■      (N;S.)-  '388, '66   S.   ±.   320. 
6  Chattanboga.'fe.  &  C.  R.  Co.  v.  Huggins,  89  Ga.  494,  15  S.  E.  848;  Kio'ck 
V.  State,  60  Wis.  574,  19  N.  W.  543. 

8  State  v.  Johnson,  29  La.  Ann.  717 ;  Parsons  v.  Huff,  38  Me.'  137 ;  Bartlett 

v.  Hoyt,  33  N.  H.  151;  People  v.  Mather,  4  Wend.  229;  Hoiikinson  v. 

Steel,  12  Vt:  582.  ,,,,,- 

?,WjUiams  V.  Jarrot,  6  111.  120;   Lowe  v.  Lowe,  40  Iowa,  220;   State  v. 
.     Walsh,  44  iLa.  Ann.,  1122,  11  So. ,  811 ;  People,  y.  Mather,  4  Wend.,  229 ; 

Hausenfluek  v.  Com.  85  Va.  702,  8  S.  E.  683;'  De  Haven  v.  De  Haven, 

77  Ind.  236;  Gannon  v.  Stevens,  13  Kan.  447.  ' 

SBullaJ-div.  Hascall,  25  Mich.  132.  .  .  ■ 

9  Harrison  v.  Yerby,  —  Ala.  — ,  14  So.  321;  Wallace  v.  Deriiheim,  63  Ark. 

108,  37  S.  W.  712;  People  v.  Fong  Ah  Sing,  70  Cal.  8,  11  Pad.  323; 
Coogler  V.  Rhodes,  38  Fla.  240,  21  So.  109  i  Ciotton  States  L.  Ins.  Co. 
V.  Edwards,  74  Ga.  220;  Crean  v.  Hoiimigan,  158  111.  301,  4  N.  E. 
'  880;  Kyle  V.  Miller,  108  Ind.  90,  8  N.  E.  721;  State  v.  Pugsley,  75 
IbWa,  742;  38  N.  W.  498;  State  v.  Spidel,  42  Kan.  441,' 22  Pac.  620; 
Webb  V.  Feather,  119  Mich.  473,  78  N.  W.  550;  State  v.  DUestfoW,  137 
Mo.  44,  38  S.  W.  554,  39  S.  W.  266;  Whitman  T.'Moffey,  63  N.  H.  448, 
2  Atl.  899;  Ellison  v.  Beannabii,'  4  Okla.' 347,  46  Pac.  477;  State  v. 
Cheo  Gong,  17  Or.  635,  21  Pac.  882;  McDermott  v.  Jackson,  97  Wis. 
64,  72  N.  W.  375.  . 
loKrebs  Mfg.  Co.  V.  Brown,  108  Ala.  S08,  18  So.  659;  Stratford  v.  Sanford, 
9  Conn.  279;  Southern  Exp.  Co.  v.  Van  Meter,  17  Flai.  783,  35  Am. 
Rep.  107;  Parsons  v.  Hiiff,  38  Me.  137;  York  v.  Pease,  2  Gray,  282; 
St.  Louis  &  I.  M.  Ri  Co.  v.  Silver,  56  Mo.  265;  Trenton  Pass.  R.  Co.  v. 
I  Coapery  60  N.  J.  L.  219,  38  L:E.A.  637,  37  Atl.  730;  l>ucker  v.  Whit- 
son,  112  N.  C.  44,  16  S;  E.  854;  Farttiel-s'  Mut  F.  Ins.  Co.:  v.  Batr,  87 
Pa.  124;  Hopkinson  v.  Steel,  12  Vt.'582. 
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The  riile  ^eems  .the  same  in  ^ew.  Yqrk.  Walker  v.  DunspaUgh,  20  N.  ■$. 
170;"  Downs  v.  New  York  C.  R.  Co.  47  N.  Y.  83;  Brooker  v.  Filkins,  9 
Misc.  146,  29  N.  Y.  68;  King  v.  Second  Ave.  R.  Co.  75  Hun,  17,  26 

„,.;j  N,  Y.  Supp.  973.  ,  But  tjie  diperetion i isj  said  to  be,  i;evisable  for  abuse 
in  Budlong  v.  Van  Nostrand,  24  Barb.  25;  Qope  v.  Sibley,  ,12  Barb. 
,521;  y£^n,Dpren,y,  Jeljjffe,,!  Misc.  354,  26  N.  Y.  Supp.  636. 

.nwhite  v.-  White,  82  Gal.  427,  7  L.RiA.  799,  23  Pao.  276;  Pdfker  v. 
Georgia  P.  R.  Co:  83  Ga.  539,  10  S.  E.  233;:  Funk  v.  Babbitt,  156  111. 
408,  41  N.  E.  166,-affrming  55  111.  App.  124;  Goudy  v.  Werbe,  117  Ind. 
154,  3i  L.R.A.  114,  19  N.  E.  76.4;  State  v.  Pugsley,'  75  Iowa;  742,  38  N. 
W.  498,;  Stoner  v.  Devilbiss,  70  Md.  144,  16  Atl.  440;  Bellows  v.  Crane 
ihnmhei  Co.  119  Mich;  424,  78  N.  W.  536;-TUrney  v,  State,'  8  Smedes 
&  M.  104,  47  Am.  Dee.  74;  Harvard  v.  Stiles,  54  Neb.  26;  74  N.  W. 
399;  Bundy  v.  Hyde,  50  N.  H.  116;  Deveaux  v.  Clemens,  17  Ohio  C. 
.C.  ,3,3,9  Ohio  C.  D.  647;.  WiJpoH;  v.  New, York,  N.  H.  &iH.  R.  Co.  18 
,R.  I.,g98„,29  Atl.,  300;  Spencer. Optical  Mfg.  Co.  v.  Johnson,  53  S.  C. 
533,1  31  S.  B.  392;  Internationa.!  &,G.  N.  R.  Co.  v.  Dalwigh,  92  Tex. 
655s  51,  S..  W;  500;  Kphler  v.  West  Side  R.  Co.  99  Wis.  33,  74  N.  W. 
568;  Northern  P.  R.  Co.  v.  Urlin,  158  U.  S,;271,  39  L.  pd.  977,  15  Sup. 
Ct.  Rep.  840.  ,  ;  ;         ■ 

"People  V.  Fong  Ah  Sing,  70- Gal.  8>  11  Pac.  323;  Tift  v.  Jones,  77  Ga. 
181,  3  S.  E.  399;  Hess  v.  Com.  9  Ky.  L.  Re^).  59t),  5  S.  W.  751';  Briee 
v.'MiUer,i  35  S.iCj  537,  15  S.  E.  272;  Washington,  A.  &  Mt.  V.  Elec- 
"    trie  R.  Co.iv.  Quayle,  95  Va;  741,.  30  S.  E.'  391. 

MMuoci  V.  Houghton,  89  Iowa,  608,  57  N.  W.  305;  State  v.  Miinsop,  7 
Wash;  239,  34  Pac.  932.' ''  '  " 

f.  ,';;ii,     ,,,  ■      ■    '      ^-   ,   ,,  1-    ,7  ..:.j.|,!,:ii('.'.'    ■'-■■'      ■     ,'    '  .  ' 

As  where  elicited  by  the  complaining  party  on  cross-examination.     Fox  v. 

Steever,  156  IIJ.    622,  40  N.  E.  942^  Fire  Asso.  of  Phila.  v.  Jones,  — 

- '     ''T6x.  Civ.  App.  — ,  40  S.  W.  44.  ' 

h,  Xo  one's,  pwn  witness, — While  leading  qsestionsi  to' one's 
,owo  witness  axe  generally  objectionable,  tbe -trial  judge  may  in 
his  discretion  permit  such  questions  to  be  put  on  direct  or  redi- 
'flct'  examiiiation  to  a  witness  whose 'Answers  have  been  taken  by 
surprise  the  party  calling  hi,m^  or  ,where  the  witness  is  hostile^ 
,f)^,  reluctant  ^  or  so  youthful,*  ignorant,*' or  infirm*  aS;to  require 
his  attention.to.be  led,  or  where  his  memory  has  been  exhausted 
;  without  stating  some  particular  which- cannot  be  significantly 
=ip6iflted  to  by  a  general  inquiry.'' 

By  the  weight  of  authority  leading  questions  may  be  asked, a 
witness  who  is,  called  to  impeach  another  witness  .ty  contra- 
diction;' but  there  are  decisions  declaring  that  there  is  no  reit- 
Abbott.  Civ.  Jur.  T.— 15. 
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son  for  relaxing  the  general  rule  in  favor  of  an  impeacljing 
vcitness.' 

1  St.  Clair  v.  United  States,  154  tf.  S.  134,  38  L.  ed.  936,  14  Sup.  Ci.  Rep. 
1002;  Babcock  V.  People,  13  Colo.  515,  22  Pac.  817. 

estate  V.  Stevens,  65  Conn.  93,  31  Ail.  496;  Rosenthal  v.  Bilger,  86' Iowa, 
246,  53  N.  W.  255;,  Meixsell  v.  Feezor,  43  111;  App.  180;  Moody  "v. 
Rowell,  17  Pick.  (Mass.)  ,490,  28  Am.  Dec.  317;  McBi-ide  v.  Wallace, 
62  Mich.  451,  29  N.  W.  75;  Turney  v.  State,  8  Smedes,  &I  M.  (Miss.)  : 
104,.  47  Am.  Dec.  74;  Severance  v. iCarr,  43  N.  H.  65;  People -v.  Sex- 
ton, 187  N.  y.  495,  116  A.  S.  E.  621,  80  N.  E.  396;,  Navarto  v.. State, 
24  Tex.  App.  378,  6  S.  W.  542;  Shaw  v.lState,  ^Tex.  Crim.iRfep.  — , 
229  S.  W.  509.  .,  ,'       -  -■:.■'    I 

The  Witness  cannot  be  deemed  hostile  merely  because  he  states  tliat  he 
does  not  remember  having  made  a'  certain  stateinent,'  where  lie  has 
not  testified  to  anything  prejudicial  to,  and  has  manifested  no  bias 
against,  the  party  calling  him,  and  the  latter  makes  no  further  effort 
to  refresh  his  memoVy.    Fisher  v.  'Hart,  149  Pa.  232,  24  Atl.  225. 

»Cassem  v.  Galvin,  158'ill.'30,  41  N.  e:  io^7;  Severance  y.  Carr,  43N.  H. 
65;  State  v.  Duestrow,  137  Mo.  44,  38  S.  W.  554,  39  S.'  W;  2'66;  Robin- 
son V.  State,  —  Tex.  Grim.  Rep.  — ,  ,49  S.  W.  386 ;  Schustjer  v.  State, 
80  Wis.  107,  49  N.  W.  30.  ;     , 

1  State  v.  Miller,  71  Kan.  200,  80  Pac.  51,.  6  Ann.  Gas.  58;  Speckman  v. 
Krieg,  79  Mo.  App.  376;  Moody  v.,  Rowell,  17  Pick.  490,  28  Am.  Dec. 
317.;  State  v.  Megorden,  49  Ore.,  259,  14  , Am.  Gas.  130,  88  Pac.  306. 

5  Koran  v.  Mullen,  78  111.  342;   People  v.  Brown,  273  111.  169,  Ann.  Gas. 

1918D,  772,  112  N.  E.  462;   Rodriguez  v.  State,  23  Tex.  App.  503,.  5 
S.  W.  255.  ■■   ;■''"  '  '  '      '  ''  ■"     '  '    '■  '■'"    '■''■ 

6  Belknap  v.  Stewart,  38  Net).  304,  56  N.  W.  881;   Cheeney  v.  Arnold,  18 

Barb.  434.  '  ■     ^ 

T  Graves  v.  Merchants'  &_  B.  Ins.  Co., 82  Iowa,  637,  31  A.  S.  R.  50.7,  49  N. 
W.'  65;  Moody  v.  Rowell,  17  Pick.  490,  28  Am.  Dec.  317;  Turney  T. 
State,  8  Smedes  &  M.  (Miss.)  104,  47  Am.  Dec.  74;  Huckins  v. 
Peoples'  Mut.  F.  Ins.  Go.  31  N.  H.  238;  Hartsfield  y.  State,  —  Tex. 
Grim.  Rep.  — ,  29  S.  W.  777 ;  Herring  v.  Skaggs,  73  Ala.  446,  34  Am. 
Rep.  4.  \ 

A  witness  may  sometimes  be  asked  leading  questions  wtieh  direct  his  at- 
tention to  a  particular  item  Concerning  which  he  has  testified  gen- 
erally.    Graves  v.  Merchants  &  B.  Ins.  Co.  82  Iowa,  637,  49  N.  Wv  65. 

But  People  v.  Mather,  4  Wend.  229,  holds  that  after  a  witness's  memory  as 
to  a  conversation  has  been  exhausted  he  should  not  be  asked  a  leading 
,      question  directed  to  a  particular  portion  of  such  conversation. 

8  Potter  V.  Bissell,  3  Lans.  205;  Gunter  v.  Watson,  49  N.  C.  (4  Jones,  L.) 
455;  Norton  v.  Parsons,  67  Vt.  526,  82  Atl.  481;  Rounds  y-  State,  57 
■Wis.  45,' 14  N.' W.  866.  '     '!'    "'        '■'     ••:' ^  "■•'-•>  !' 
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SiWood  V.  Statp,  Jl  Fla.,221,:  12,  So.  589;  Allen  v.  State,  28  Ga.  396;  Hallett 
,  v.,Coi!sens,  ?,  Moody  &  R.  238i..  ,     , , 

( :  c.  OV'  cross-exmninatio'n,.-~-X>^a.dmg  questipns  are  generally 
gj^rmi,?sible  on  cross'pxaminatipn,^  ,^iid  thp  int^rveijiljion  of  third 
parties, adversely  tp  liptli  plaintiff  and  defendant  does  not  change 
the  rule.*  The  trial  judge  niay.ip  ^li?,  di?f;^(etion:r,ffiise,to  allow 
leading  qu^stiq^s  to  |bei asked  |p£; a  witness  who  §howsi  a  strong 
intpilftstiP^ibi^iS  in  favor  of  ,tl;^,pro3S7examjnijig;  party.'  And  a 
party  who  ext^jids  his  cross-exammatiq)fl,  of  hi^j  adversary's  .wit- 
ness ))eyoiid,its  strict  limits  cannot  ,^s]s  leadings  questions,  un- 
less, the  .(four  t  in  its. diiSicr^tipi^,  allows  them  since,  the  fitness  be- 
pames,  in,  so  , far  his  own.*,  |,'\\^|ipre  ,tti,ere,  pjq  t^yo  defendants, 
each  making  separate  defenses  or  endeavoring  to  cast  the  fault 
upon  il^e  io^ther,  the  court. jnay,d;i^all^w  leading  questions  pro- 
pounded upon  Grossrexaroinaticjn,  by  one ; defendant  to  a  witness 
for  iplaiittiffi  lyheri  objected  tp  by  the,  other.^ 

Alien  y.  State,  28  Ga.  395,  73  Am.,  Dec.' 7,60;  Phare's  V.  Barter,  61  111. 

272;  Obdn'V.  People,  99  111.  Sfefe,  39  Am.  Rep.  28;  Ferguson  v.  Ruther- 
1"     f6rd,.7  Nev.  390;  Sayre  t.  Woodyard,  66  W.  Va.  288,  66  S.  B.  320,  28 

L.R.A.{N".S.)   388. 
!!!roWnsendV  Succession,  40  Ea.  Ann.  66,  3' So.i  488. 
»'6usli  V.  French,  1  Ariz.  99,  140,  25'!Pac.  816;  Moody  v.  Rowell,  17  Pick. 

490,  28  Am.  Dec.  317.    ' 
Evenwitli  an' iihpai'tialwitn'efes' 'under  cross'exaiflination  thC'Words  cannot 

be'|)ut  intb'the  mouth  of  the  witnes's  to  echo  back  again.  ■  Clinjgman  v. 

Irvine,  40  111.  App.  606.  '  '    •" 

♦People  ez  r^I.  Phelps  v.  New  York  Covinty  Court  of  Oyer  & 'TCfininer,  83 

N.  Y.  436;  Ellmaker  v.  Buckley,  16  Serg.  &  R.  72;  Harrison  v.  Ilowan, 
•■''     3  Wash;  C.  C.  580,  Fed.  Cas.'  No.  6;141.     Contra,  Moody'  v.  Rowell,  17 

Pick.  490,  28  Am.  Dec.  317. 
la'^feusii'^v;' French,  1  Ariz.  99,  2S  Pab.  816,  the  court  says  that 'leading 

questions  may  be  put  on  cross-examination  as  to  all  matters  pertinent 

to  the  party  calling  the  wit5^,p^  except  ,fifcl,usively^  new  matter,  and 

that  "nothing  shall  be  deemed  new  matter,  except  it  be  su^h  as  could 
_     ij,ot^|b^  given  , under  I  a  general  .denial." 
6JIt.nAdw§  &i!E.,  P,'  Incline  R.;Cq.,  v.  Lowry,  2.0;  C.  C.,  A,  596,  43  U.  S. 

App.  408,:  74,Fed.,;^63.;'     ,     ,  ;  ,.  i' 

12.  Answers. 

,  Wnilp  it  is" /desirable  t^a,t,  a  witness  be  positive. in.  his  .testi- 
mony, it  is  sufficient  if  he  testifies  to  the  best  of  his  knowledge: 
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aiid  belief,  where  he  is  unable  to  state  ther  facts  positively,-^  arid, 
when  required  to  narrate  a  previous  conversati'oii,  he  nia'y'give 
a  general  answer  embodying  its  substance  or  purport  if  he  can- 
libt  recollect  the  precise  wotcIs  txsed.*  So,  when  iliid^fetiii^  to 
statfe  ftoin  memory  the  testimony  giveri  by  another  witness  ori 
a-  former  hearingi  he  may  give  its  substatice  instead  of'  thfe  exiact 
lainlg^a^e,'  biit  he  Cannot  give  his  impression  uuless  it  isiiikde  16 
appear  that  such  impression  is  derived  from  his 'fecollectionj* 
and  he  cannot  State  the  impression  left  oh  hi's  iriihd'by  k  conver- 
satioii  6f  which  he  caimot  i-edall  even  thfe  stthst^anee.* 

An  aiiswer  is  hot  necessarily  objectionable' as' argtimieritative 
becatise  the  T^itness  gi'v'es  his  reason  for  doing  a  pfArtictilar  thing, 
nor  becaus'e  it  contains  other  than  a  stait^ment  of  facts  connected 
with  the  traiisaetioh  ill  controversy.®'"''   '      '■''■'; 

An  answer  must  be  re^j>onsive  to  the  qlieStion,''  and  any  irre' 
spdhsive  stMtenieht  will  be  struck  out  or  the  jury  inMtriicted  to 
disregard  it  upon  a  mbtibn-'feeasonably  'made.''  A  -fitness  ican^ 
not  ,b,e  compelled  to,  ^.nswer  "yes",  or,  "up"  to,  a.quesjjon  which 
is  not  so  worded  as  'to  ;make.  such  SkU  ajis\yer  appropr,i4t^.*  ^l. 

lEhode  V.  Louthain,  8  Blackf.  413;   Fitsehen  v.  ThomaJS,.  9,  Mont.  .52,  22 

Pac.  450;  Swinney  v.  Booth,  28  Tex.  113.  ■'■?■'.'■  .'     '    i  i 

3  Seymour  v.  Harvey,  11  Gono.  275;:  Hope  v.'MaiJhias  Water  Power  &  Milli 

]      Co.  52  Me.'  535;.  Chambers  v.  Hill,  34  Mich. ;  §23;   Bi^chanan  v.  ,At 

chison,  39  Mo.  503;  Chaffee  v.  Cox,  1  Hilt.  78.     ,r,ij    ,- ,  •    . 

A  -witnesB;  may. ;  state  r  iwhat,  was  an  agreement,  ibet^een,  ftwp;  parties,  as  he 

I  ^UIl;^e^6toodl  it  from  ;their  conversation  which  :J)^oyerheard,.althpugh 

he  may  not  be  able  to  give  the  terms  useji  by  jtl^e  parties  in  making 

,th|e  agrpement.  ,  Eaton  v,  Eifje,  ,8,  IjT,  H.  37$;  Moody,  y.  Davis,  10  Ga, 

SKittredge  v.  Eussell,'  114  MasSi  7;  State  v;  Jones,  29  S.  C;  201, '7  S.  B. 

296.  ■„     ,  'i  :'      .'.  ,'i 

*Eoi!indsv.  MoCormiek,  11,111.;  App, -220;  Glarl^.y.  Bigelow,;16,  Me.,  ?4P| 
...State  V.  Flanders,.  38  N.  H.  324,;         ,        .  „,,     ,. 

sCi-ewB  V.  Threadgill,  35  Ala.  334;  Heltii  v.  Cantrell,  69  111:  525;  Wilder 
'■  "v.  Peab6dy,''21  Hun,  376." 

But  a  witness  who  states  that  he  cannot  give'  the  language  used  in  a  con- 
versation may  testify  to  the  impression  received  and  the  ideas  formed 
therefrom.     State  v.  Donovan,  61  Iowa,  278,'  16  N.  W.  IStt.' 

6  Burlington  Gaslight  Co.  v.  Greene,  28  Iowa,  289.  , 

1  Baldwin,v.  Walker,  91  Ala.  428,  8  So.  364;  Pence  v.Waugh.'Wlnd!  143, 
34  N".  E;  860;  Irlbeck  v.  Bierle,  84.  Iowa,  47,  SO'N;  W.  36';  Lazafd  T. 
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Merehanta'  &  M.Transp.  Co.  78  Md;  1,  26  Atl.  897;  Guild  v.  A  Her,  17 

N.  J.  L.>310;  Ryan  v;  People,  79  N.  Y.  593;  Smith  v.  Northern  P.  E. 

■   Co.  i3  N.  'D:  555,  58  N.  W.  345.    ■  '  ' 

SSee'ptJk,   chapter  xili. '  §   2.  ' '  Thfi' '  court  may  exclude   a   nonresponaive 

'  -  answer  from  the  consideration  of 'the  jury.     M!clsaac  v.  Northampton 

'     Electric  Lighting  Co.  172  Mass.  89,'  70  A.  S:  R."24<  51  N.  E, '524, 

5  Am.  Negl' Rep.  4l';  State  v.  IHAdame,  84  N.  t.  L.  386,  Ann.  Cas. 

'  ■     19l4i,  1169,  86  At]'.  ■414;  Cuppa  vV  'State,  120  ''^is.'  504,  102  A.  S.  E. 

•'-■•;99'6,'-'9T'N:  W:'2lo;"98'!Ni  W.  546.  ■■  ■'    "''' 

BQu'inn  v.  6'Keefe,'9  App!  Div.'eS,  41  N.  Y.  Supp.  1,16;  Va'nce'v.  Upson, 
66  Tex.  476,  1  S.  W.  179. 

13.  Use  of  scientific  books  on  examination! 

"Altliougn  scientific  and  medical  works  are  generally  not  com- 
petent evidence,^  questions  properly  framed  withl  a  .yie^.to!, 
eliciting,  expert  opinion,s  are  not  objectipimable  because  they  are 
read  from  a  standard  medical  treatise*  or.  are-  drawn  from  an 
article  in  a  medical  journal  by'a  pbysician  of  high  standing;* 
and  quotations  from  medical  works  may  be  incorporated  in  qiies-' 
tions  used  in  catechiyihgian  expert  as  to  his  technical  knowledge.* 

'An'ex^^ert  witness  inlay'  refresh  his  recollection  by  reference  to 
ste(iidard  authorities  prep^t'ed'  by  p'^rsohs  of  acknowledged  abil- 
ity, though  the  opinion  which  he  gives  inust  be  his  own,  in- 
dependent ftf,  1;hat,  of  the  author,*  but  he  cannot  be  allowed  to 
rfiad-iromihe  Wjewk  and  thereupon  testify  what  is  included  in- it, ° 
nt*  can  'hfe  I'ead  a'  paragraph  therefrom  with  which  he  concurs 
in  opinion.''  Nor  cain  such  'works 'be  resorted  to  in  order  to 
siSppWt 'the  testimony  of  th^' witness,'  although  a  bptik' which 
he  has  cited  to  sustain  his  own  views  may'  be'used  to  discredit 
him,®  but  not  a  book  te.'has'not  so  cited.        •"  ■    -'; 

Eeference  to  books  of  approved,  authority  upon  the  subject 
under -investigation  ;  is  proper  on  cross-examination  to, test  the, 
learning-of  the  witness."  But  lit  is. not  error  to  refuse  to  allow 
a  iiliedical  witness  under  cross-examination  to  be  interrogated  as 
to  wha't'is'foulid"iri  a-rrledical  treatise,  and 'then  require 'him  to 
find' what  he  says  is  there.** 

ISee  post,  chapter  xvi.  §  21;  and  for  an  extendled"  discussion  of  Bciehtiflc 
'  "Wodk;!' arid'  treikitisSs  as  evidence, '^eS  note  to  Union  P.  E.  Co.  v.  Yates, 
•ii.y,40  L.'E.A.  553.  ■  Courts  do'  not  generally  permit  extracts  from  scien- 
tific'treatises,'  especially  iiedfcal'  'works,  to  he'reid  '&k'  opinion  evi- 
■'    dende.  "Blb'wnington  V.  Shrock,  110  111.  219,  51  ■Am.  Eep.  678;  Bixby 
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y.  Omaha,  &  C.  B.  R.,,&  Bridge  Co.  ,105 ,  Iowa.,  293,  43  L.R.A.  533,  67 
A.  S.  R. !299,,75  N.  W.  182;,  Asbworth  v.  KittTJdge,  12  Cusji.  (Mass;) 
193,  59  Am.  Dec.  178;  People  v.  Hallj  48  Mieh.  482,-  42  Am.  Rep.  477, 
12  N.  W.  665,  4  Am^Crim.  Rep,  ,^57;  Melvin  v.  Easley,  46  N.,  C. 
(1  Jones,  ii.)  386,  62  Am,  Dec.  .171;' Scptlb y.  Astorip,  R,,  Co.. 43  Or.  26, 
62  L.R.A.  543,  92  A.  S.^  R.,  710,  72  ^^.c!,  594;,  State  v.  Brown,  4  R.  I. 
528,  70  ^.m.  Dec.  168,;'  Bu^t.y.  State,  38  T^.  Grim,  Rep.  397,  39 
L.RX„,30'5i,,,33d,  40,^.,  W.  'lOOO,  43  ^.^W,  344;  Stilling. y.  Thorp,  54 
Wis.  528,  41  Am.  Rep.  60,  11  N.  ,W.  906 ;  Boyle  v.  St^te,  57  Wis.  472, 
46  Am.  Rep.  41,  15  N.  W,  827.,  Overruling  Luning  v.  State,  2  Pin. 
(Wis.)   215,  52''Am.  Dec.  t53.'      "    '""''',■,'  '    '     ',",'" 

8  Tompkins  v.  West,  56  Conn.  478,  16  Atl.  237. " 
8  State  V.  Coleman,  20  S.  C.  441.  ,      ,  . 

*  Connecticut, Mut.  L.  Ins.  Co.  v.  Ellis,  ,89  lU.  516; ,  Williams  v.  Nally,  20 
'-""iCy.  Ij.  Rep.'244,'-45''S.  W.  874.  "■''■'■  ""   ''''    '■''■'■'•'■-"■' 

5  An  expert' in  testifying  inky  reikr  to  steieritiFic  authorities  and  state  the 

result  thereof.  Fidelity  &  Casualty  Co.  v.  Meyer,  106  Ark.  91,  44 
L.R.A.(N.S.)  !493jil52.  S.  W.  995;i  State  v.  Baldwin,  36  Kan.  1,  12 
Pac.  318;  iHuffmaji  V.  iClick,!  77  N.  a.  55.  ,,     , 

6  Marshall  v.,  Brown,  50  Mich.  148,  15  N.  f/.  55.  ,  ,-  , 

7Com.  V.  Sturtiyaiit,  117  M;ass.,  123,  19, Am.  Rep.  401.;.     ,  ,      ,      , ,  ;^     -,:.  . 

But  statistics,  of  meejianioaj,  experiments  and  ,tabulatipn%  ol|  the.resplts 
thereof  contained  .in,  a  scientific  work  coneededly  recognized  as  a  stand- 
ard authority  by  engineers  majr  he  read  in  evidence  by  an  expert  wit-. 
neSs  in  suppbi-t  of  his  professional  opinion,  where  such' statistics  and 
tabulations  are  generally  reli'ed  upoii  by  exp'srtb  in  the  particiUar  field 
of  the  mechanical'  arts  with  which  BUch  statistics  i  and  tabulatiodsi  are 
concerned..  Western  ;.4ss,up.,  Co.  v.  (7.  ,1|,  Mohlman  Op,; .4,0  L.R.A,.  561,. 
28  C,  C,  A.  157,  51  U.  S.  App.  577,,  83  j  Fed.  8,11. ' 

BLilley  v.|  Parkinson,  91  Cal.  655,  ,27;,Pa^.^il091;  Louisville,,  N.  A.  &  C.  E. 
Co.  y.  Howell,  147  Ind.  266,  45' N.E.'^^^^^^  ,      , 

9Bloomington  v.  Shrock,  110  III.  219;  Pinney  .v.  Cahill,  48  Mich.  584,  12, 
N.  W.  862;  Huffman  v.  Click,  77  jf.  C.  55;"!Ripon  v.  Bittel,  30  Wis. 
614;   Gallagher  v.  Market  Street  IJ.  Co.  67  Cai.  13,  6  Pac.  869. 

10  People  v:  Goldenson,  69  Cal.  328,  19  Pac.  161 ;  Bloomington  v.  Shrock, 
110  III.  219,  51  Am.  Rep.  678;  Forest  City  Ins.  Co.  v.  Morgan,  22' 
111.  App.  198;  Bixby  v., Omaha  &  C.  B..R.  &,,  Bridge  Co.  105  Iowa,  293, 
,43  L.l^fA.  533,,67'A.|^,R.  299,  75  N.  >¥,  ,?.82;  People  v,  Vand^rjipof,, 
71  Mich.  158,  39  N.  W"/28;  Mitchell  v., Leach,  69  S,  C.  413,  66  L.K.A., 
723,  104  A.  S.  R.  811,  48  S.  E.  290;  Knoll' v.*  State,  55  Wis:  249,  3  Am! 
Rep.  26,  12  N.  W.  369, 

HHess  V.  Lowery,  122  In^.  235,  ,7  L,R.A.,  90,  23  N.  E.,156,;  Hutchinson  v. 
State,  19  Neb.  ,262,  27  l^T.  W-  113;  S.t^t^  v.  ,Wpo4,  53  N.  H,^8;4;.  Con- 
necticut Mut.  L-.IUS-  Co.  V.  Ellis,  89  p.  5J6,;,..Byers  v.  Nashville,  C. 
&  St.  L.  R.  Po.,,94  Tenp(,345,  ^9  S.  W-  .128;  Egan  v!  Pry  Dock,  E.  B. 
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,  ;   &  B.  R.  Co.  3,2  App.  Diy.  556,  42  N.  Y,  Supp.  188;  Br'ownell  y.  Bl^cb, 

,      '    31  N.   B.  '594.         ['    '  y  '  ,,  I  " 

feut  queations  as  to  extracts  from  such  works  should  he  strictly  limited  to 

the  one  purpose  of  testing  hia  com'peteiicy  as  an  fexpert  and  the  value 

"  i  -of  his  ojiinion.     Fisher  v.   Southern   P.  R.   Co.  89   Cal.  399,  26  Pac. 

,      894;    Bloommgton   v.   Shrbok,   110   111.   219,   51   Aim.  Rep.   679.     And 

\,     counsel  cannot  on  cross-examination  call  the  attention;  of,  the,  witness 

I  .tpiDjedical   authorities   and  read;  extensively  therefrom  to -the,  jury  ^ 

' '  Hall  V,  Murdock,  114  Mich.  233,  72  N.  W.  150.    ,    ' 

18  Davis  V.  State,  38,  Md.  15, 

14.  Vse  of  memoranda  to  refresh  recollection. 

ft.  In  general. — A  witness  may  refresh  and  assist  his  memory 
biy  .the  ,use  of  a  memorandum  made  at  or  near  tl^e,tin;ie  to  which 
it  relates/  and  i^ay  even;  be  required  to  do  so.*  ,  It  does  not  seem 
to  be  necessary  that  the  writing  should  be  made  by  the  witness 
himself,  provided  that  after  inspecting' it  he  can  speak  to  the 
facts  from  his  own  recollection,*  or  because  of  his  confidence  in 
tjie  correctness  of  the  meihorandum.*  -,'But  it  cannot  be  so  used 
whgrei  the  witness  neither  recqlleets  the  facts  nqr  remembers  to 
have- recognized  ithe  writing  as. truey  since  his.testijnony,  so  far 
aS'founded  upon  such  a  writing,  is  but  hearsay.'  ■    '    ■ 

'  The  writing  need  not  be  an' original  where  the  witness,  after 
his  memory  has  been  refreshed  thereby,  can  testify  fi^om  his  own 
recollection  of  the  original  facts®  and  can  state  that  the  original 
\|'as  a,, correct  statement  of  the  facts,  and  that  the  writing  used 
is  a  true  copy.''  ,  Wbel^her  in  such  case  ti^e  original  must  first 
be  aecounled  for  is  not  free  from  doubt,'  but  that  the  memoran- 
dum used  is'iriadmissible  in  evidence  is  no  objection  to  its  use  to 
refresh  the  memory.'  Nor  need  the  witness  have  art  independ- 
ent recdllection '  of '  the  facts  where  he  can  state  that  at  the 
tirne  ,the,  jnemorandum  was  made  he  kney.  its  contents  and  knew 
them  to  be  correct."  -       ;  ■-,  ...  : 

The  manner  in  which  such  memorandaiwayibe  used  must  be 
left  to  some  extent  to  the  discretion  of  the  court,  and  where  they 
aire  volttniinous  he  luay'  be  perrnitted  to  refer  t6  them  whenever 
necessary  and  will  nOt  be,  required  to  examine  tli^  air  before 
testifying/*  :  Where  the  witness  can  neither  read  nor,  write,  a 
memorandum jsigned  with  his  mark  cannot,  be  read  to  him  in  the 
presence  of  the  jury,  but  he  must  withdraw  for  that  purpose.** 
'^Surprise  at  unexpectedly  adverse  testimony  has  been  held  by 
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the  courts  of"  last  resort  of  several  states  to  justify 'counsel  in 
calling  the  attention  of  the  witness  to  his  previous  iestimony, 
deposition,  or  affidavit  for  the  purpose  of  refreshing  his  recollec- 
tion/' but  in  other  states  such  a  course  .ia  not  peyniitted/*  and 
the  doctrine  has  been  vigorously  assailed  by  the  Supreme  Court 
of  the  United  States  as  an  unvparranted  violation  of  the  general 
rule  which  restricts  the  right  to  refresh  meindry  tb  contempo- 
raneous memoranda  or  writing/*  But  where  the  witness  has 
been  cross-examined  as  to  what  he  stated  in  a  deposition'he'may 
unquestionably  be  permitted  to  refresh  his  rjPjCpllecjjipn  from  the 
deposition.*®  .;      ,       . 

1  Putnam  T.  United  States,  162  U.  S.  687,  40  L.  fed.  1118,  16  Sup.  Ct.Rep. 
923V  Calloway  v.  Varner,  77  Ala.  541,  54  Am.  Eep.  78;  Woodruff  v. 
State,  61  Ark.  157,  32  S.  W.  102;  Eohrig  v.  Pearson,  15;  Colo,  127,  24 
Pae.  1083;  Adams  v.  Internal  Improv.  Fund,  37  Fla.  .266,,  20  S&v  266j 
Brown  V.  Galesburg  Pressed  Brick  &  Tile  Co.,  132  111.  648,  24  N.  E. 
522;  Sanders  v.  Wakefipld,  41  Kan!  11,  20  Pap.  518;  Spring  Garden 
Mut.  Ins.  Co.  V.  Evans,  15  Md!  54,  74  Am.  Dec!  55'5i  Atohisbn,  T.' & 
S.  F.  E.  Co.  V.  Lawler,  40  Neb.  356,  58  N.  W.  988;  McCausland  v. 
Ralston,  12  NeV.  195,  28  Am.  Eep.  781  j  Wise  v.  Phoenix  F.  Ins.  Co. 
101  N.  Y.  637,  4  N.  E.  634;  Friendly  v.  Lee,  20  Qi.  202,  25  P^c,  396; 
State  V.  Collins,  15  S.  C.  373,  40  Am.  Eep.  ,697;  P.oat,  v.  Kenerson,  72 
Vt.  341,  52  L.E.A.  552,  82  A.  S.  E.  948,'  47  Atl.  1072;  Kahn  y, 
Traders  liis.  Co.  4  Wyo.  419,  34  Pac.  1059;,  Flint  v.  Kennedy,  33  Fed. 
820.  '    '  '■    "■■''       '  ■■'■      ''■'"'  ■     '■' 

In  California  by  a  Code  provision  a  witness  may  refresh  his  recollection 
by  anything  written  under  his  direction  at  the  time  when"  the  fact 
occurred,  or  at  any  otKer  time  when  the  fact  was  fresh  in .  his  mem- 
ory, and  he  knew  that  the  same  was  correctly  stated  an  the  writing. 
McGoWan  v.  McDonald,  111  Cal.  57,  43  Pac.  418.  ,,    , 

Eefusal  to  permit  a  witness  to  refresh  hia  recollection  ^  from,  memoranda 
is  not  erroneous  where  it  is  not  shown  by  his  own  testimony  that  his 
memory  needs  the  aid  of  such  writings  to  refresh  it.  Hayden  V. 
Hoxie,  27  111.  App.  533;  State  v.  Baldwin,  36  Kan.  1,  12  Pac.  318; 
'  Young  V.  Catlett,  6  Duer,  437.  Metnorandum  calmot  be '  used  unless 
made  at  or  shortly  after  the'  time  of  the  transaction  and  wiile  the 
facta  must  have  been  fresh  in  his  memory.  Howell  y,  Carden,  99 
Ala.  100,  10  So.  640;  Swartz  v.  Chi.ckering,  5^ ,  Md! .  291 ;  Schuyler 
Nat.  Bank  v.  Bullong!  24  Neb.  825,  40  n!  W.  413;  Ballard  v.  Ballard, 
39  S.  C,  L.  (5  Rich.)  495;  Bergman  v.  Shoudy,  9  Wash.  331,  37  Pad. 
453 ;  Maxwell  v.  Wilkinson,  113  U.  S.  656,  28  L.  ed.  1037,  5  Sup.  Ct. 
Rep.  691.  ■■':■/ 

Where  the  original  memorandum  was  made  in  time  it  is  immaterial  when 
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[■!,■  tli;e  copy  was  made  if  it  sufficiently  appears  to  be. a  true  copy.     Law- 

,  son  V.  Glass,  6  Colo.  134.  ,  ,  i , 

A  memorandum  of  items  of  work  done  on  a  building;  prepared '  by  the 
witness  from  an  inspection  of  the  premises>  may  beiused  to  refresh 
recollection,  although  not  made  until  long  after  the  work  was  done. 
Ahern  y.  Boyee,  '2.6'  Mo.  App.   558.     And  see  :  Johnston  v.'  Farmers' 
li*;  Ins..Co.  106  Mieh.  ,96,  ,64  N.  W.  5,  in  which  a,  witness,  in  an  action 
pn;,aippjicy  of,  fire  insurance  was  allowed  to  use  a  list,  of  goods  made 
by  hiip  ,.from  r,ecoUeetion  a  shojt  time  before  the  trial..  It,  is  no  ob- 
jection if;hat.. the   memorandum   is    written   in   characters   which   the 
WiitnegS' lalone,  can,  read.    State, ,v,C,ardo?a,,, 11  S.  C.  195,  238. 
A  written,  memorandum  may,  not  I  be  .used  to  aid  or  supplement  the  recol- 
,;,,.l6(StiQn  ofiiti  witness,  unless  its  correotnesa  when, made  is  first  estab- 
,ri-„:lish(id,.     Territory  V,  Harwood, :  15  N.  M.  424,  29  L.R.A.(N.SO    504, 

,  :110  Pac.  /556.,  ,  .     i 

aChapin  v.  Lapham,  20  Pick.  467;  State  v.  Staton,  114  N.  C.  813,  19  S. 

-  '<..'■&  96.      ii  :     '  '       ■ 

afetate  T.  Lull,  37  Me.  246';  Labaree  v.  Klo^term^B,  33  Neb.  150,  4'9  N.  W 

1102;   Huckins  v.  Peoples'  Mut.  F.  Ins.  Co.  31  N.  H.  238;   Huff  v. 

.1;  Benhettye  N.  Y.  337;  State  v.  Finley,  118  N.  C.  1161,  24  S.  E.  495; 

SpHngs  V.  South  Bound' E.  Go.  46  S.  C.  104,  24  S.  E.  166;  Aldrich 

V.  Griffith,  66  Vt.  390,  29  Atl.  376;  Hill  v.  State,'  17  Wis.  675;  Geer  v. 

i„,ilJew  York  City  E.  Co.  50;Miso,  517,  99  K  Y,  Supp.  483.   . 

aSie  memorandum  may  be, made  by  the  witness  himself  or  another.    Acklen 

V.  Hickman,  63  Ala.  494,  35  Am.  Rep.  54;  Card  v.. Foot,  56  Conn.  369, 

,    7  A.,S.  E.  311,  15  At^.  371,  ,,A,lthough  it  l?,as  beenih^eld  thatthe  memo- 

.  randum  must  have,  been  made  by  tbe  witjnessor  under  his  direction. 

,,  "Manchester  Assur.  Co.  v.  Oregon  E.  Co.  46  Ore.  162,,  69  L.E.A.  475, 

"ll4  A.  S.  E.  863,  79  Pae.  60. 

IJse  ,of  memoranda  permissibliC  where  they  enaljle  the  .witness  to,  testify 

.to  I  the  facts  from  his  independent  recollectiop.,    Erie  Preserving  Co. 

V.  Miller,  52  Cpnn.  444,  52-, Am.  Eep.  607;;  Star  Mills  v.  Bailey,  140 

Ky.  194,  140  ^.  !s.,  E.  370,  130  S.  W.  1077;  Eiordan  v.  Davis,  9  La. 

2j39,,29  Am.  Dec.  442;  Henderson,  v.  Ilsley,  11  Smedes  &  M.   (Miss.) 

9,  ,49  Am.,  Dee,  41.;  De  Ealmav.,  ^jVeinman,  ,15  N.  M.  68,  24  L.E.A. 

i]^.Sf)   423,;  103  f  ac  782;  I  Nfi.;ti9Wl  Ulster  Cpunty  Ban^!: ,  v. ' Madden, 

114  N.  Y.  280,  11  A.  S.  E.  633,  21  N.  E.  408;  Nicholson  v.  Withers,  2 

M'Cord  L.  ,(S.  C.)  428,  13  Am.  Dec.  739. 

4,Bowden  y.  ,Spellman,,59  Ark.  251,  27  S.  W.  602;  Ca,rd,  v.  Foot,  56  Conn. 

'-,    isep,  10  Ajtl!  3,71;i  Billingslea  v.  ^mith,  77  Md.,  5p4,  26  Atl..  1077;  Coffin 

,     .v.,,yi^ep,t,  12  Cusll-.  98;  .Tbird  Njat.  Bank  v.  Owen,  10,1  Mo.  558,  14 

„Sj  jVy.  632;  Crystalrlee  l/ffg.Co.  v,  San  Anitonio  Brewing  Asgo.  8  Tex. 

Civ!  App.  1,27  S.  W.'  210.  ,, ,  „/!    , 

,A  \7i(jpe^^  may  ponsult  price  lists  tq  refresh  his  mempry  as  to  the  price 

.,    ...pf,  certain  articles  thejeiii,  listpd,  where  sjich  lists  are  recognized  as 

„,.,   ,^u;th.grjjta^iye  ai^d,t|ie  items.  3.re.  tppnumej'ous  to  be  carried  in  the 
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memory.  Morris  v.  Columbian  Iron  Works  &  Dry  Dock  Co.  76  Md. 
354,  17  L.R.A.  851,  25  Atl.  417.  And  a,  witness  testifying  to  the  con- 
tents of  an  excursion  railroad  ticket  may  refer  to  a  single  trip  ticket 
to  refresh  his  memory,  where  he  testifies  that  their  conditions  were 
identical  in  all  respects  save  one  relating  exdusively  to  the  use  of  the 
return  coupon.    Howard  v.  Chesapeake!  &  0.  R.  Co.  11  App.  D.  C.  300. 

6  Orr  V.  Farmers'  Alliance  Warehouse  &  Commission  Co.  97  Ga.  241,  22 
S.  E.  937;  Chamberlain  v.  Sands,  27  Me.  458;  Green  v.  Caulk,  16 
Md.  556;  Douglas  v.  Leighton,  57  Minn.  81,  58  N.  W.  827;  Fritz  v. 
Burris,  41  S.  C.  149,  19  S.  E.  304;  Steele  v.  Wisner,  141  Pa.  63,  21 
Atl.  527;  Tingley  v.  Fairhaven  Land  Co.  9  Wash.  34,  36  Pac.  1098. 

Aiceounts  of  sales  rendered  by  a  commission  merchant  cannot  be  used 
by  the  owner  to  refresh  his  recollection  where  he  has  no  personal 
knowledge  of  the  facts  except  that  afforded  by  the  a'ceounts  them- 
selves. Gulf,  C.  &  S.  F.  R.  Co.  V.  Frost,  —  Tex.  Civ.  App.  — ,  34  S. 
W.  167.  Otherwise  where  the  witness  has  an  independent  recol- 
lection of  the  main  facts  of  the  transaction  and  the  account  of  sales 
is  used  only  to  refresh  his  memory  as  to  the  details.  Western  U. 
Teleg.  Co.  v.  Collins,  7  Kan.  App.  97,  53  Pac.  74. 

A  witness,  under,  the  guise  of  refreshing  his  reeolleetioii,  cannot  be  per- 
mitted to  read  into  the  record  entries  in  books.  Searle  t.  Halstead 
&  Co.  139  App.  Div.  134,  123  N.  Y.  Supp.  984. 

A  witness  who  has  no  personal  knowledge  of  a  transaction  cannot  consult 
a,  book  and  then  testify  as  to  the  facts.  Kirschner  v.  Hirschberg,  90 
N.  Y.  Supp.  351. 

See  also  as  to  refreshing  memory:  Blanding  v.  Cohen,  101  App.  Div. 
442,  92  N.  Y.  Supp.  93  (consulting  newspapers  as  to  the  price_  of 
milk)  ;  Hart  v.  Maloney,  101  App.  Div.  37,  91  N.  Y.  Supp.  922  (read- 
ing testimony  on  former  trial). 

eLawson  v.  Glass,  6  Colo.  134;  Finch  v.  Barclay,  87  Ga.  393,  13  S.  E. 
566;  Bonnet  v.  Glattfeldt,  120  111.  166,  UN.  E.  250;  Bullock  v. 
Hunter,  44  Md.  416;  Robinson  v.  Mulder,  81  Mich.  75,  45  N'.  W.  505; 
George  v.  Joy,  19  N.  H.  544;  Berry  v.  Jaurdan;  45  S.  C.  L.  (11  Rich.) 
67;  Flato  v.  Brod;  37  Tex.  735;  Harrison  v.  Middleton,  11  Gratt. 
527;  Folsom  v.  Applei  River  Log-Driving  Co.  41  Wis.  602;  New  York 
&  C.  Min.  Syndicate  &  Col  v.  Fraaer,,  130  U.  S.  611,  32  L.  ed.  1031,  9 
Sup.  Ct.  Rep.  665. 

1  Calloway  v.  Varner,  77  Ala.  541 ;  People  v.  Munroe,  4  Cal.  Unrep.  66,  33 
Pac.  776;  Dunlap'v.  Berry,  4  111.  327,  39  Am.  Dec.  413;  Chicago  &  A. 
R.  Co.  v.  Adler,  56  111.  344 ;  Krider  v.  Milner,  99  Mo.  145,  17  A.  S.  E. 
549,  12  S.  W.  461;  Anderson  v.  Imhoff,  34  Neb.  335,  51  N.  W.  854; 
Mead  v.  McGraw,  19  Ohio  St.  57 ;  Houston  &  T.  C.  R.  Co.  v.  Burke,  55 
Tex.  323,  40  Am.  Rep.  808. 

Where  the  notes  of  a  reporter  from  which  an  article  was  written  have 
been  destroyed,  he  inay  be  allowed  to  refer  to  and  read  the  article  as 
published  to  refresh  his  memory,  where  it  contains  substantially  the 
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article  as  written.  Hawes  v.  State,  88  Ala'.  37,  7  So.  302;  Com.  v. 
Ford,  130  Mass.  64,  39  Am.  Eep.  426;     '  ' 

The  coVrectiieas  of  a  copy  of  a  memorandum  iriade  by  someone  other  than 
the  ■witness  must  be  proved  before  he  will  be  alloWed  to '  refresh  his 
memory  from'  it.     Birmingham  v.  McPoland,  96iAla.  363,  11  So.  427. 

.;  .:i  And  a  witness  cannot, refresh, .his  memory  from  a,  memorandum  made 
up  at  his  dictation  by  his  attorney  from  old  letters,  memoranda;  and 
receipts.    Watson  v.  Miller,  82  Tex.  27%,  17  S.  ^.  1053.      ,      , 

8  The  weight  of  authority  is  to  the  effect  that  where  a  witness  refers  to 

a  copy  of  a  memorandum  merely  to  refresh  his  recollection  the  orig- 
inal need  not  be  produced  or  accounted  for.  Denver  &'R.  G.  R.  Co. 
V.  Wilson,  4  Colo.  App.  355,  36  Pac.  67;  Erie  Preserving  Co.  v.  Mil- 
'  ler,:52  Conn.  446,  52  Am.  Rep.  607;  Com.  v.  Ford,  130  Mass.  64,  39 
Am.  Rep.  426  j  Harrison  v.  Middleton,  lljCiratt.  527.  Contra,  Jones 
,  ^ ,  v.,  Jones,,, 9^  N.  C.  114;  Byrnes  v.  Pacific  Bxp.  Co.  —  Tex.  App.  — , 
15  S.  W.  46.  But  his  refusal  to  produce  the  original  may  be  con- 
sidered by  tjje  jiiry  in  weighing  his  t'estinicinyl  Chicago  &  A.  R.  Co. 
v/Adler,  56  111.  344;  Davie  V.  Jones,  68  Me.  393: 

9  Morris  v.  EVerly,  19  Colo.  529,;  36  Pac.  150;   Camei-on  v.  Blackman,  39 

'Mich.  108;  Mead  v.  White,  6  Sadler  (Pa.)  38,  8  Atl.  913;  Birchall  v. 
Bullough  [1896]  1  Q.  B.  325,  65  L.  J.  Q.  B.  N.  S.  252,  74  L.  T.  N.  ,S. 

10  Aicklen  y.  Hickman,  63  Ala.  494,  35  Am.  Rep.  54 ;   Burbank  v.  Dennis, 

101  Cal.  90,  35  Pac.  444;  Flynn  y.,  dai^dner,  3  ill.  App.  253;  O'Brien 
'v.  Stambach,  lOl'  Iowa', '40, '  69  '  N.  W.  1133;' 'Wright' v.  Wright,  58 
Kan.  525,  50  Pac.  444;  Martin  v.  Good,  14  Md.  398,  74  Am.  Dec.  545; 

'  Ev'ans  v.  Murphy,  87'  Md.  498,  40  Atl.  109;  Costello  v.  Crqwell, ,  133 
Mass.  352;  Stahl  v.  Duluth,  71  Minn.  341,  74  N.  W.  143;  Lipscomb  v. 
''  '  -Irybri,  19  Neb.  511,  27  N".  W.'731;i'Abel  v.  Strimple,  31  Mo.  App.  86; 
Bateman  V.  New  York  C.  &  H.  K.  R.  Go.  47  Hun,  ,429;  State  v.  Col- 
weli;  3  'Ri  I.  132;  State  v.  Rawls,  11  S.  C.  D.  (2  Nott  ■&  M'C.)  332; 
Davis  V.  Field,  56  Vt.  426;  Harrison  v.  Middleton,  11  Gratt.  527; 
Scbettler  v.  JoneS,  20 " Wis.  412;/  McClaskey,  v.  Barr,  45  Fed.  151. 
Contra,  Olark  v.  State,  4  Ind.  156;  Redden  VJ  Spruance,i4  Harr.  (Del.) 

'   217;  Owings  V.  Shannon,  1  A.  K. 'Marahi:  188.  ,/ 

Otherwise  where  a  p'ap'ei-' was  drawn  up'sev^ril  weeks  after  the  fa;et  oc- 
curred, unless  thi' witness 'can  speak  from  his  memory  after  being  re- 

,. freshed  bj^  it.     O'Neale  v.  Walton, '30  S.  C.  L.   (1  Rich.)  234. 

11  Johnson  v.  Coles,  '2l'  M'inn.  ioS ; ' Bullock  v.  Huhter,  44  Md.  417.'   ' 

.??  Cojji..,  v.  FoXi  7  Gray,  585.,  In  this  case  th^  witnuess  was  directed'  to  with- 
draw with  one  counsel  6b,  ea^  side  and  have  t^e  paper  read  to  her 
iyithov(ti  comm,ent.  ,      ,  ;      ,   ;   , 

18  Billingslea  v.'  State,  85  Ala,  a?3,  5  So.  137 ;  Stanley  v.  Stanley,  112  Ind. 
143,  13  N.  E.  261;  State  v.  Miller,  53  Iowa,  154,  4  N.  W.'  900;  State 
T.  Sorter,  52  K^n.  531,  3^  Pap.,  1036;  People  v.  Palmer,  105  Mich. 
568,  63  N.  w!  656;   People  v.  Kelly,  li3'N."'Y.  647,'  21  N.  E.  122; 
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r, George  y.  Triplett,  5,,N,  D.  50,  .63.  N,  Vy,,.391;  H^rley,v.^StE^te,,46  Ohio 
St.  320,  4  L.R.A.  161,  21  N,.E.^48j.    ^„,.    ,,,      ,         ',  ■,,   ^.j, ,     :.;'     ' 
,  The  witness  , mvist,  hpwpyer, -iSPfiak  .^rOfli,  his,  piyij,, recollection,  |,  Howie  , v. 

.iKea,,75  N.  C.  326.,     ;.,,,    .,  .  ,',  .,,  ;/,    .    '     ',.,,'," 

MCk)m.  V.  Phelpg.llMGray,  73:;   Velott  v.   Lewis;i  102,  Pa,  326. 
19  Putmaft' v':  United  Statfes,  162  U.  S. '687;  40  L;  ed:  1118,  l6'6up.  Ct.  Hep. 

■■923.       "  ■■'    '-'  •   ■ 

16  George  v.  Joy,  19  N.  H.  544. 

&>  BfigMi  for  purpose  of  ,crqss-^,3:a{mtjnatipnj  to  inspect  paper 
used  by  witness  to  refresh  inemory. — :T.he  pretpripty.pl-  allowing 

■  anadverse  party  tti  inspect,  for  thie  purpose  of  cross-examination, 
aiiy  meiHoi-andiim' iisefl  ^by 'a  'VC'itrie'ss  to  refresh  his  menlory' upon 
the  matter  as  to' which  he  is  testifying,  appea^rs'tp*  he  universally 

.ppnqeded  by  the  .courts,,^ ,  But  memoranda  which  were  consulted 
out  of  court  need  not  be  produced  foi;  inspeotiqni/  unlpssttne  ■wit- 
ness testilies  upon  the  faith  of' the  papers  which  he  J>as  inspected, 
and  not  fronl  his  own  memory  refreshed  or  confirmed  by  ithe  ex- 
"aniinktiori.'  "    '■    '   ■.■•■'''\    ,Mi.'.,.;ii.'r 

As  to  the  extent  of  the  inspection  which  may  properly^lDe  al- 

^jo'wiied  an.  opposing  party,  where  a  witness' has  exainined  a  book 

.containing, memoranda, other  'than  th,ose,used  ^  refresh  his  mem- 
ory, the  weight-iof  authority  holds  ithat  the  in^peptipn^.  shpuld  be 
limited  to  the  parts  relating  to  the' subject- of  the  testimony.* 

1  National  Bank  v:  First  Nat  BknkjlO  C.  C.  A.  88,  27  U.  S.  App.  ,88,  61 
Fed.  809;'  Atchison,  T.  &  S.'  F.  R.'  Co.  v.  Haysy.-S  Kan,,  App.  545,  54 
Pac.  322  (providedifor  by  statute)?  MeKivitt  v.:  Cone,: 30  Iowa,  455; 
Tibbetts  I V.   Stsmberg,    66   Barbi    201;    Peek   v-   Late,   3   Lans.   138; 

'1     Scliwidkertv.' Levin,  76  App.  Div.  373, '78  N.  Y.  Supp,  394},I>uncan  v 

'  i  Seeley;  34."Mieh.i369;  Cortland  Mfg.  Gb.tv.-PJatt,- 8?,  Jtfiieh.,4,19,,47  N. 
W.  330;  Wernwag  v.  Chicago  &  A.  R.  Co.  20  Mo.  App.,  473;  ,Ghute  v. 

.  .  •  State,tl9  Minn;  271,  Gil.  230;  Mt.,  Terry  Min,  Qo^  v,  White,  .;0  S..,p. 
620,  74N.W..,  1060;  Volnsia;  County  Bank  y,,  Bigelow,  4,5  Fla,  638,  33 
So.  704;  Green  v.  State^  53  Tex.  Crim.  Re.p.  490, , 22  .L Jl! A.  ()f ^S. )  706, 
110  S.  VV.  920;  Gregory  v.  Tavernor^  ,6  Car..  &  P.  281;  Rex  v.  Rams- 

,^    .  d?n,  2  Car.  &  P.  603,  31  Revised  Rep.  703;   Sinclair  v. 'Stevensdn^  1 

Car.,&  P.^582,  2  Bing,  '514,  130  Eng.'  Reprint,  404,  10  J.  B.  Moorfe,  46; 

Palmer  V.  Maclear,  1  ^wabey  &  T.  14'9','  i'64  Eng.' Reprint,  670.    But 

,  see  Lord  v.  Colvin,  2  Drew.  205,  61  Eng.  Reprint,  697,  5  De  G.  M.  &  6. 

'I  ,47,  43  Eng.  Reprint,  787,  23  L.  J.  Oh.  N.'  S.  469,  18  Jur.  253,  2  Week. 

',    ','  Rep!  268.        '     ■  .:.,.,  ■  , 

■ '       '  '         "  ■'        ,      .   I  I     ■-  ';     .      '  ,        .■•Ml        J  '  f      '  '      ■  ' 

On  thjs  subject  see  annotatiop  in  28  E.R.A.  (N.S.)  706. 
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Bii'C  he  is  not  toiind  to  iiltrdduce  It  in  ^vid'ende.  Liiitle  v.  Liehkoffj  98 
Ala.  321,  12  So.  429.  And  he  may  waive  the  right  of  ihspettion. 
Adae  v.  Zangs,  41  Iowa,  536;  Wernwag  v.  Chicago  &  A.  R.  Co.  20  Mo. 
App.  473.  .vt'i.i   --ii- ■■-•!i\»  -!i-'-->",  m;:;.'    i   ■    .  !     ■', ' 

2  State  V.  Collins,  .15  S.  ,C.  .379,  4p  Am.  Rep.,  697 ;  State  v-  Cheek;  35  N.  C. 
(13  Ired.  L.)  1;14;  yS[£ilj^9ji,.&  ]i;.,;Caix^l,  v..;Ble^s,oe,  S.Ifld,  J33. ,  :    ,,,,,, 

So. held  even  under  .a  statute  pro'^ijding  that  where  .a,  witi^ess  ,i,s  allo.vvedi  Itp, 
refresh  his  memory  the  writing  must  he  produced  and  may  be  in- 
spected hy  the  adverse  party  vvho  may'  read  it'  to  the  jury.     State  v. 

■'• 'Mag'ers,  36!Or:  38, 'SS-Pac.  892.   ■    ''"  ■       ■■'!    ''''    '  ' 

There  are  a  few  casfes'holditig  that  ahy  writing  used  by  a  witness  before 

1    coming,  [into  court,  to  refresh  hisjnemoryj  must  be  produced  in  court* 

,  ,,  but;  the  point  actually  decided,  in  ,the^e  cases  seems  to  have  been  as,  to 

the  .admissibJJity  of  jthe^writing.  or  memorajadum  as  evidenpe  in  i,t?e,lf, 

rather  than' the  right  of  t^e  adverse  party  to. inspect  the^raemoran- 

du'tti   for  'purposes'  oi:    cross-examination.     Wabash   &  '  E.    Canal    Co, 

V.  Bledsoe; '5' Ind.   133';'  State 'v.  Cheek,  3'5  N.   d:   (13  Ired.  L.)''119; 

Com.  V.  Lannan,   13  Allen,   569;   State   v.  Collins,  15  S.  C. '3'79,  40 

,  ,;  ,4-m.,.  Rep..  697,. ,  tr;,       •■i.'.,'    :,     '•■■i,,'".  ,,  -.  ...j   ■'. 

S.p^ll  V.  Ray,  18  N.  H,  126.:  -  ..  ■■■■ 

*  Parks  V.  Bl^bel,  ,lg  Cplq:  ApP-  12,  69  Pao.  273 ;,  Com.  ,v.  .Haley,  13  Allen, 

587;    H^fdy's   Trial,   ^4  B^gyj.  ,St,   Tr,   82^; .  Burgess  y,,  Bennett,   20 

'      Week.  ilep. '720 ;  Morrow' v.  State,' 56  Tex.  Grim.' Rep.  519,  120  S.  W. 

^       4bi.-^'-    "■■•'■:    ■'■■    -     ;:■'-'"'      ■    --'■    ■   ""■''''    '      ■■  '■-^' 

Otherwise'  Where  the  diary  referred  to  seems  to  have  been  prepared  for 
'■'■'■  the ■  oofiasion, '  being  kept  for  only  a  few  days,  but  pui:jiortirig  to  in- 
i),   elude  the  date  iniquestion.     iKouba'v.-Hdracekj  53  Hun,  636,-6  N.  Y. 

,,,  .Supp. ;25Q,.-     ,..„.    .,.,,  ,.,   ,:,,  ..:,,■.,.. 

And  in  People  v.  Lyons,  49  Mich.  78,  13  N.  W.  365,  it  was  held  that  couii- 
sel  should  have  been  permitted  to  examine  fully  a  book  which  a  wit- 
ness had  used  on  the  stand  for  the  purpose  of  flxihg  dates,  and  to  1*6' 
fresh  hflr  (recollection,,  from.. entries  therein,  .  although  the  witness 
stated  that  entries  on  other  pages  had  no  reference  to,  the.  matter  in 

issue. 

i;l.l.:     ,;- M    .i    .;  .!  1     '  ,  .   li!  !     

So,  in  State  v.  Bacon,  41  Vtj  526,  98  Am..  Dec,  616,  where  a,  witness,  du;r-. 

ing  his  examination,  referred  to  his  pocket  memorandum  to  refresh 

his   memory,   and,,  on   cross-examination,   refused   to   allow   opposing 

..  counsel  to  examine  the  memorandum  on  the  ground  that  it  contalihed 

I  i'prdvate  matters  relating  to 'his  work 'as  a  detective,  this  was  not  con- 

,  >j  siderfid.  sufficient  reason  for  I  thfei  refusal- to  allow   an   examination  of 

the 'book/    •■  .,■!,.,,  m.  :    L.riix      '''■■■.     ■•'      :■'"'  '' 

And' see  Loyd  v.  Freshfield,  2' Car:  &  P.  325,  "holdiiig  that  where  a  witness 

1 '-refreshes' his  memdr'y' 'as  to  the  huihbei'  of  bank  notes,  "by  examining 

his  entry  ther'eof  in  a  certain  book,  the  other  feide  may  cross-examine 

.  I ,,  asto  ithe  ^ther  parts  ofj  the  entry.  i"      "      ■'    <     ■  'i    ■' 
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As  to  use  of  scientific  book^  by  expert  to  pefreslt;hiBTpcollection,  see  supra, 
§,13-  '  ,  :'    ■ 

15.  Direct  examination;  adverse  party. 

The  direct  examination  of  a' witness  cannot  propferly  be  lim- 
ited by  the  court  tO  the  question  whether,  he  agtees  with  or 
diffets  from  the' testiinOlly  of  a  prior 'witness  with  "respect  to' a 
transaction  at  which  he  was  present,  even  though  the  objecting 
party  is  allowed  full  privilege  of  cross-examination.^  'Sot  can 
a  witness  be,  asked  whether  the  f 9.cts  stated  in  a  particulao^.paper 
are  true.  He  should  be  interrogated  as  to  these  facts  particular- 
ly.* But  the  witness  may  be  asked  to  state  generally  the  con- 
sideration of  his  note,  leaving  the  details  to  be  supplied  by  cross- 
examination,'  and  the  court  may  refuse  to  permit  a  witness  on 
his, direct  exa,mination,to  detail  the  whole  of  a  conversation  to 
which  he.has  referred.*  ^ 

A  party  may  aid  the  memory  of  his  own  witness  by  inquiring 
as  to  any  circumstance  tending  to  enable  him  tO  recollect  more 
clearly  or  more  certainly'-the  fact  sought  to  be  proved.* 

More  than  ordinary  freedom  is  pei^mitted  in  the  direct  exam- 
ination of  a  witness  who  is  hostile  to  the  party  calling,  him,° 
and  this  principle  is  recognized  by  thp^e  statutes  which  authprjz;^ 
one  party  to  compel  the„othe]^  to  testify  in  hia,  behalf,  such 
statutes  generally  providing  that. the  examination  may  be;  con- 
ducted under  the  rules  applicable  to  the  cross-examination  of 
other  witnesses.''  •        ,      ,,, 

1  Barnes  v.  Eamesj  41  N.  H.  177.''  :  ' 

« Richardson  v.  Golden,  3  Wa^h..  C.  C.  109,  Fed.  Cas.  No.  11,782. 

'Ayriiilt  v.  Chamberlain,  33  Barb.  229^ 

*  Vance  v.  Richardson,  110  Cal.  414,  42  Pac.  909. 

6  0*Hagen  V.  Dillon,  76  N!  Y.'  i76';  State' v.  Jeandell,  5  Harr.   (iOel.)'  475. 

6  See  supra,  §  11,  b.  ,  ,  

If  the  plaintiff,  to  prove  his  case,  is  obliged  i  to  call  defendant;  he  should 
,  be  .allpwed  a,  large  lp,titude(  in  conducting  the  examination.  Levin  v. 
Spero,  ,35  Misc.  792,  72  N;  Y.  ,Supp.  1115. ,!  If  a -witness  proves  hostile 
or  unwilling,  the  party  calling  him  may  probe  his  conscience  or  test 
his  recp,llection  ,for  the  purpose  of  eliciting  J;he  wl^ole  trmth,  and  such 
examinat|ion  is  subject  to,  ^he.diaeretiQn  of  the,  trial  judge..  People 
y.  Sexton,  is/  N.  Y.  495,  116  Am.  St.  Rep.  621,  80  N.  E.  326. 

A  party  may  be  permitted  to   ask  leading  questions   of  a  witness  wha 
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•  '  proves  to  be  adverse,  and  he  may  be  cross-examined  as  to  previous 
statements.  Zilver  v.  Robert  Graves  Co.  106  App.  Div.  582,  94  N.  Y. 
Supp.  ,714. 

1  Childs  V.  Merrill,  66  Vt.  302,  29  Atl.  532 ;  Re  Brown,  38  Minn.  112,  35  N. 
W.  726;  Pfefferkorn  y.  Seefield,  66  Minn.  223,  68  N.  W.  1072;  Ooates 
Bros.  V.  Wilkes,  92  N.  C.  376. 

Under  a  statute  providing  that  a.  party  to  the  record  or  a  person  for  whose 
jinjaiediate  benefit  a  proceeding  is  prosecuted  or  defended  may  be  com- 
pelled to  testify  as  if  under  cross-examination,  it  is  held  that  leading 
questions  may  be  put  to  a  party  called  as  a,  witness  by  his  adversary, 
and  that  any  facts  or  admissiohs  may  be  drawn  from  him  which  tend 
to  weaken  his  case  or  strengthen  that  of  his  adversary.  Brubaker  v. 
Taylor,  76  Pa.  83.  But  a  husband  cannot  in  an  action  of  eject- 
ment to  which  his  wife  is  not  a  party  call  her  as  for  cross-examina- 
tio^  upfln  the  allegation  that  her  interest  is  adverse  to  his.  Wells  v. 
'Bunnell,  160  Pa.  460,  '28  Atl.  851.  Nor  can  plaintiff's  husband  be 
called  by  defendant  as  on  cross-examination,  where  he  is  not  a  jJarty 
interested,  and  there  is  no  evidence  that  he  was  his  wife's  agent.  Cal- 
lendar  v.  Kelly,  190  Pa.  455,  42  Atl.  957.  And  the  motorman  of  a 
street-railway  company  is  not  a  party  nor  a  person  having  legal 
interest  in  a  stiit  for  personal  injuries  against  the  company,  so  as  to 
entitle  the  plaintiff  to  call  him  as  if  on  cross-examination.  Callary  v. 
Easton  Transit  Co.  185  Pa.  176,  39  Atl.  813. 

In  Delaware  a  party  cannot,  since  the  passage  of  a  general  statute  re- 
moving all  disabilities  of  parties  to  testify,  call  an  adverse  party  as 
a  witness  in  cross-examination;  and  it  he  desires  to  call  him  must 
make  him  his  own  witness.  Terry  t.  Piatt,  1  Fenn.  (Del.)  1185,  40 
Atl.  243. 


16.  Right  to  cross-examination  and  the  extent  thereof. 

a.  In  general;  interruption  by  sickness  or  death. — The  right 
of  cross-examination  is  deemed  so  essential  that  a  party  is  not 
entitled  to  the  benefit  of  the  direct  examination  of  a  witness 
whom  his  adversary  has  had  no  opportunity  to  cross-examine,  as 
where  the  witness  fails  to  appear  for  further  cross-examination,^ 
or 'refuses  to  answer  a  question  p&rtinent,  and  not  privileged.^ 
So  where,  because  of  the  illness  or  death  of  ,a  witness  after  his 
direct  examination,  the,  opposing  party  is  unable  to  complete  his 
cross-examination,  the  rule  is  that,  if  the  opposing  has  not 
waived  his  right  to  cross-examine,  or  lost  it  through  his  own 
fault,  he  is  entitled  to  have  the  direct  testimony  stricken  out; 
arid  the  denial  of  a  motion  to  strike  out  is  deemed  reversible 
error.'    Otherwise,  however,  where  the  party  has  failed  to  im- 
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prove  an  opportunity  for  crdss-examination  when' afforded,*  or 
has  voluniarily  deprived  himself  of  the  rlglit.*  ' 

In  chancery,  however,  the  rule  seems  to  be  to  the  contrary.' 

1  Matthews  V.  Matthews,  53  Hun,  244,  6  N.  Y.  Supp.  589. 

s  Burnett  v.  Phalon,  11  Abb.  Pr.  157. 

8  People  V.  Cole,  43  N.  Y.  508;  Mdrley' v. 'Castor,  63  App.  Div.  38,  71  tf.  Y. 
Supp.  363;  Kisaam  V.  Forrest,  25  Wend.  651;  Sperry  v.  Mo'offe,  42 
Mich.  353,  4  N.  W.  13.  '  ,"  '" 

Permitting  the  state,  in  a  criminal  prosecution,  to  ask  a  question  of  a 
witness  who  is  so , ill  that  the  cour,t  thinks  it  would  be  inhuman  to 
subject  him  to  crpasjexamination,  and  whose  physician  states', that 
examination  might  .result  fatally,  is  held  in.  Wray  v.  State,  154  Ala. 
36,  15  L.R.A.(N,S.)  _493,  129  Am.  St.' pejg.  18,  45  So.'  607',  16  Ann. 'Gas. 
.362,  to  deprive  the  accused  of-  the  constitutional,  ^ight  to  tie„con- 
;f routed ,  by  the  witnesses  against  him,  although  ',the  right  of ,  cross- 
examination,  was  not  expressly  denied,  since  the.  risk  of  terminating 
,  the  witness's  life  cannot  be  imposed  upon  the  accused., as  a,  condition 
of  the  exercise  of  his  right. 

A, note  on  the  right  to  have  d.ir^ct  testimony  .stricken  out,  wJi.ej:^,  crfips-ex- 
amination  is  interrupted  wholly  or  in  part  by  si<;kness ,  oj:  ,thfi  d^^l**  of 
a  witness,  is  appended  to  this  case  , in  ISjL.R.A. (JS'.S.)   493.  .,„.  - 

*  As  where,  a  witness  .who  faijed.  to  appear  for  further  cross-exa,iniust|ioB  a,t 
the  day  fixed  by  the  court  was  prespnt  in  court  between  th^,tini^  she 
was  excused  and  the  day  fixed,  and,  counsel  and  court  were  then  re- 
minded that  she  :  was  actively  .engaged  ip,;9cseking  a. .  position  jjp  an 
ocean  vessel  and  the  propriety  of  then  resuming  her  cross-examjjifltion 
was  suggested  and  declined.  Townsend's  Succession,  40  La.  Ann.  66,  3 
So.  488.  So  where  the  witness  died  during  an  adjournment  taken 
before  his  cross-examination  *as  completed,  the  .pircumstances  at- 
,  tending  the  adjournment  not  being  disclosed  and  it  not  appeariijg  that 
the  party  was  deprived  of  the  opportunity  of  then  conipleting 'his 
cross-examination '  if  he '  had  desired  to  do  so.'  Curtice  v.  Wfe^l','  50 
Hun,  47,  2  N.  Y.  Supp.  507,  affirmed  without  opinion  in  ISil  N!  Y. 
696,  24  N.  E.  1099.  i      ,  i        -  '    . 

And  in  Bradley  v.  Mirick,  91  N.  Y.  293,  where,  on  the  first  trial,  the  de- 
fendant,did  not:  appear,  and  the  trisl  pr.pcpeded  as  on  default,  but  the 
default  was  opened  and  a  second  trial  had,  and  in  the  mean  time  the 
plaintiff,  who  had  testified  on  the  first  trial,  had  died,  it  was  held,  on 
appeal,  that  the  excliisionby  the  trial  court  of  the  testimony  given  by 
the  plaintiff,  oil  the'  groiiiid  that  there  had  been  no  cross-examination, 
was  erroneous,  as,  by  failing  to  cross-examine  on  .  the  first  trial,  "th? 
.defendant,  would,  be  deemed  ,tQ  have  waived  his,  fight.  ihc'- 

B  A  party  who  voluntarily ;  deprives  himself  of  his  right  to  cross-examine  9. 
\yitness  by  consenting  to  the,  admission   in   evidence  of  the  written 
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:  showing  pf;  >yhat  the  wit;nesB  lyould  prove,  cannot,  aiter  the  trial 
Jiaa  begun,  complain  that  Jie  was  deprived  of  the  right  to  cross-exam- 
ine the  -jyitness.'  Nelson  v.  Shelby  Mfg.  &  Improv.  Co.  96  Ala.  515,  11 
So.  695.'      •    '  •'  "     ■   ■         '"■''-'   '  '  '       ■■      ■         '  '  ■  '    ■ 

6Gb;E(s'v.  Stinson;  3  Suinti.  98,  Fed.  Cas'.  Na'5',2e2;'  Arundel'v.  Arundel,  1 
SEep.iin  Cli,  .90,  21^  Eng.  >RepTint;'516;  Nolan  v.  Shannon,  1  Molloy; 
157;  O'Callaghan  v.  Murphy,  2  Seh.  &:Lef.  158.  But  in ,  Reg.  v. 
France)  2  Mpody^  &.  E.  207,  where  a,  witness  signed  his  direct  elimina- 
tion ,  but  died  before,  signing  his  cross-examination,  it  was  held  that 
the  entire  deposition  should  b?  excluded. 

A  party  who  has  been  examineid  by  his  adversary  may  be 
cross-examined  by  his  own  counsel  as  to  any  matter  relevant  to 
Ms  exanaiiiation  in  chief, ^  and  one  whose  interest  in  tl^e  fubject- 
i;iattei;  accrued  Ijpfore  the  ppjqini,§npemeint,of  an  actioniis  entitled 
upon  , being  added  as  a  party  defendant  to  cross-examine 'wit- 
nesses'  previously  examined,  although  he  had' already  cr&ss-ex- 
amined  'them  as  attorney  for  the  other  defendants.*  A  witness 
who,  on  direct  examination,  'yoliinteers  an  uncalled-for  state- 
ment which  is  allowed  to  go  to  the  jury  without  objection,  may 
be  icross-examined  with  reference  thereto,*  though  if  the  state- 
Hlfeht  is' irrelevant  such  'cross-examination' is  ndt  a  matter  of 
right.*  "  ■  ..>•■,.;  ■'•■■  .  .1 

The  right  to  'cross-examine  is  not  affected  because,  the  testi- 
mony m,  cliief.  was  ,oui  of  proper  order  to  ,an,ticipate  a  defense* 
or  was  unnecessary  b^ecause  of  a  statute  permitting  an  affida,vit 
to  be  filed  in  lieu  thereof.*  But  there  can  be  no  cross-examina- 
tion upon  evidence  W[hich  %s,been  strickei^out  of  thecase.', 

Ifteevev.  Dennett,  141  Mass.. ^07',' 6  iN.  E.  378. 

«Larige  v.  Braynard,'i64Cal.  1^6,  37  Pac.  868.' 

^  Ajiple  V.  Marion  County,  127  Ind.  553, '2^  N.''e;  166. 

*Peoplev.  French,  ^5' Cai; -371,  ■30.'Pac.''5'67,    "  ''    "'' 

S' Graiiam.  v.  Larimer,  83  Cil.  1*73,  23  Pac.  286. 

6A  party  who  takes  the'fet'and  for  the  purpose  of  laying  the  foundation  for 
the  iilti'odUctibn  of  the  record  of  a  conveyance  in  plade  of  the  orig- 

i !  I    inal,  linatead  of  filing  i  aSi  aiffiiiavit !  as  permitted  by  statute,  is  subject 

.,  |i  to, ci;p^a-.^jf;anliiiaj;ibn  to  ;t,est  the.  correctness  andaceuracy  of,  his;  state- 
ment.   Scott  V.  Bassett,  174  111.  390,  51  N.  E.  577.  ,,,,,,,  i 

TJon^es.  V,  State,  35  Fla;  289,  17  So.,  284;  qallison  ,y,,^juith,  20  Elan,.  36. 

' '"%.'' 'Rkfusal  io  UXldw' cross-examination  as  ground  for  reversal 

or  new  trial. — The  refusal  to  allow  cross-examination  of  a  wit- 
Abbott,  Civ.  Jur.  T.— 16. 
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ness  upon  matters  toought  out  on  direct  examination  and  rele- 
vant to  the  issue  is  a  denial  of  an  absolute  right,  and  has  "been 
generally  held  to  be  a  sufficient  ground  for  reversal.'    ,,, 

It  is  only  aftier  the  right  has  been  suljstantjaljy  and  fairly 
exercised  that  the  allowance  of  cross-examination /becomes  i  dis- 
cretionary with  the  trial  court.* 

When  the  object  of  cross-examihatioii  is  to  ascertaih'  the  ac- 
curacy or  credibility  of  a  witness,  its  method  and,  duration  are 
subject  to  the  discretion  of  the  trial  judge,  and,  unless  abused, 
its  exercise  is  not  the  subject  of  review,*,  i      ':  h 

lEames  v.  Kaiser,  142  U.  S.  488,  35  L.  ed.  1091,  12  Sup.  Ct.  Rep.  302  j 

■  Graham  V.  Larimer^  83  Cal^  173,'23  Pac.  286;  Patrick  v.  Crowe,  15 
Colo.  543,  25  Pac.  985;  Unitfed  States  v.  Knowlton,  3  Dak. '58,  13  N: 
W.  573 ;  Reeve  v.  Dennett,  141  lilass.  207,  6  N,  B.  378 ;  Dann  'v.  Cud' 
ney,  13  Mich.  239,  87  Am.  Dec,. 755;  Lamprey  v.  Munch,  21  Minn.  379; 
Lyiich  V.  Free,  64  Minn.  277,  66  N.  W.  973;  Prout  v.  Bernards  Land  & 
Sand  Co.  77  N.  J.  L.  719,  25  L.R.A.(N.S.)   683  and  note,  73  Atl.  486; 

■  g&.yres  v.  Allen,  25  Or.  211,  35  Pac.  254;  Yarborough  y^  Davis,  — 
Tex.  App  — ,  15  S.  W.' 713.  .     :.  '  i  ,> 

2  Resurrec'tiott  Gold  Min!  Go-  v.  Fortune  Gold  Min.  Co.  64  C.  O.  A,  180; 
,  ;l29,Fed.  668;,  Florence  v.  Qalmet,  43  ,Colo.  510,  96  Pac.:  183.-  ITie 
refusal  of  the  trial  court  to  permit  cross-examination  on  matters 
relevant  to  the  subject-matter  of  the  direct  examination  was  said  in 
Campau  v.  Dewey,  9  Jilich,  381,  to  be  a  question  of  law,  and  not  of 
discretion ;  and  the  ruling  was  held  Siibject  to  review  on  error. 

3Langley  v.  Wadsworth,  99  N.  Y.  61,  1  N.  E.  106. 

c.  How  far  limited  to  direct.-^'Bj  the  English  rule  which  is 
followed  in  several  of  the  states  a  yitness  who  is  sworn  and  gives 
some  evidence,  however  formal  or  upiinportant,  may  b)B  cross- 
examined  in  relation  to, all  njatters.  involved  in  the  issues.*,  Byt 
a  stricter  rule,  sometimes  calle(J).by  way.pf  distincljiQn,  the 
"American  rule,"  obtains  in  the,  Federal  and  very  many  of  the 
state  courts.  Under  this  rule  the  crp^s-jexamination  of  ^  witness 
is  limited  to  an  inquiry  as  to  the  facts  and  circumstances  con- 
nected with  the  matters  stated  in  his  direct  examination.*  In 
the  application  of  this  rule  much  is  left  to  the  discretion  of  the 
trial  court.'  ' 

'  A  crofe's-examination  always' riiky' 'include  whatever  tends  to 
qualify  or  explain  the  direct  testimony  (^f,  a  witness  or  to  rebut 
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or  modify  any  inference  resulting  from  it.*  It  is  always  per- 
missible to  inquire  into  tie  details  of  tlie  events  testified  to  in 
chief  iby  a  witness  and  to  develop  and  unfold  the  whole  transac- 
tion about  which  he  has  only  been  partially  interrogEited.' ,  So, 
where  one  party  introduces  evidence  of  a  part  of  a  converaation, 
his  adversary  has  a  right  to  draw  out  all  that  was  said  in  the 
conversation,  material  to  the  case.* 

■  A  wide  latitude, will  be  allowed  on  the  cross-examination  of 
witnesses  in  an  action  in  which  fraud  is  an  issue,— especially  of 
such  witnesses  as  are  parties  to  the  alleged  i  f ramdulent  transac- 
tion;' and  it  has  been  said  that  the  cross-examination  of  a  party 
testifying  in  his  own  behalf  need  not  be  so  strictly  confined  to  the 
matters  inquii:ed  into  upon  his  direct  examination  as  in  the  case 
of  other  witnesses,'  but  this  is  a  matter  of  discretion  with  the 
trial  court  and  not  a  right  of  the  adverse  party.' 

» jFralick  v.  Prpsley,  29  Ala.  457,  65  Am.  Dec.  413 ;  Huntsville  Belt  Line  & 
,     M.  S.  K.  Co.  V.  qorpening,  97  Al^.  681,  12  So.  295;  Dawson  v.  Calla- 
way, 18  Ga.  573;  News  Pub.  Co.  v.  Butler,  95  Ga.  559,  22  S.  E.  282; 
King  V.  Atkins,   33  La.   Ann.   1057;    Beal  v.   Nichols,   2,Gyay,  262; 
.„.  /Webber  V.  Barry,  66  Mich.  127,  11  A.  S.  E.  466,  33  N.  W.  289;  Ireland 
,  ,Y-  Cincinnati,  W.  &  JVL  R.  Co.  79  Mich.  163,  44  ,N.  ,.W.,426;  Detroit 
,  Nat.  Bank  v.  Union  Trust  Co,,  145  Mich.  656,  116  A.  S.  ,R.  ,319,  108 
N,  W.  1092 ;   Page  v.  Kankey,  6  Mo.  433 ;   State  v.'  Allen,  107  N.  C. 
805,  11  S.  |E,  1016;  Kibler  v.  McHwain,,  16.S.  C.  551;  Rhine  v!  Blake, 
,,.59  Tex.,, 240. 
2  St.  Louis,  I.  M.  &  S.  R..  Co.  v.  Raines,  90  Ark.  398,  17  Ann.Cas.  1  and 
-    note,  119  S.  W.  665;  Braly  v.  Henry,  77  Cal.  324,  19  Pac.  529;  Den- 
ver, T.  &  Ft.  W.  R.  Co.  V.  Smock,  23  Colo.,  456,  48  Pac.  681;  Ashborn 
V.  Waterbury,   69   Conn.   217,  37  Atl.  498;    Woodbury  v.  District  of 
Columbia,  5  Macl<ey,  127;  Tisehler  v.  Apple,  30  Fla.  132,  11  So..  273; 
Collins  V.  Hayte,  50,111.  337,  99  Am.  Dec.  521;  AnheuserrBusch ,  Brew- 
ing Asso.  V.  Hutmacher,   127   111.  652,  4iL,R.A.  575,  21  N.  E.  626; 
Hartshorn  v.  Byrne,  147  111.  418,  35,  N.  E.  62,.  affirming  45  Ill.App. 
250;  Colcely  v.  State,  4  Iowa,  477;  Hunsinger  v.  JHofer,  110  Ind.  390, 
.     11  N.  E.  463;  Klotz  V.  James,  96  Iowa,  1,  59  A.  S.  R.  348,  64,  N.  W, 
648;   AUen  v.,  Travelers  Protective  Assp.   163   Iowa,  217,   48  L,R.A. 
,,(N.S.)   600,  143  if.  W.  574;  Atchison  v.  Rose,  43  Kan.  605,  23  Pac. 
561;   MpCormick  v.  Gliem,  13  Mont.  469,  34  JJac.   1016;   Atw,oo,d  v. 
;,  Marshall,  52  Neb,  173,  71  N.  W.  1064;   Buckley  v.  Buckley,  14  Nev. 
;    262;  Pearce  v.  Strickler,  9  N.  M.  467,  54  Pac.  748;  Na^h  v.  M?Na- 
mara,  30  Nev.  114,  16  L.R.A.(N.S,)  168,,  ,133  A.  S.  R.,694,  93  Pac.  405; 
Neil  V,  Thorn,  88  N.  Y.  270;  Peoples  ex  rel.  Phelps  v.  Oyer  &  Teriftiuer 
Ct.  83  N.  Y.  436;  Rheinfeldt  v.  Dahlm^n,  19  Misc!,,162,  43,  N.  Y.  Supp. 
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281,  (Tie  early  Ne\y  Yorkca^es  followed  the  English  rule, ; ,  VaricJc 
V.  flackson  ex  dem.  Eden,  2,^end.  166,  19  Am.  Dec  571  ;|  Fulton 
Bank  v,  Staffer^,  2,  Wend.,  483.  Except  in  cases  of  liiqueat  taken  by 
default.     Hartness  V.  Boyd,  5  Wend.  563;   Kerker  v. '  Carter,  1  Hill, 

'  101);  State  v.  Kent  (State  v.  Paneoast),  5  N.  D.  516, '36  L.E.A.  518, 

■  67  N.  W,  1052<  Willi^  v.Lance,  28  Or.  371,  43  :Pac.  38^,  487;  Dunt- 
::  ley  v.Jnman,,?.  &  Co,  42,  Ore.  334,  piQ  ll^.R.A.  785,  70  Pa-c,  529;  Mc- 
Gregor V.  Oregon  R.  &  N.  Co.  ,50,  Ore,  ,527^  14  .L.r'.A.(N.S.)  668,  93 
Pac.  465;  Seip  v.  Storeh,  52  Pa.  St,' 210,  91  Am.  Deo!  l48;  Fultbij  v. 
Centra'rBank,  92  Pa."ll2;  Rosiiin  I;  Hodges,  1  S.  D.' 308,  9  L.S.A. 
817,  47  N.  W.140;  Pebple  v.  Thiede,  llUtfch;:241,  39'Pae.'837;  Stiles 
V.  Estabrook,!  66  Vt.  535,  29  Atl.  961;  Brace  v.  Northern  P.  R.  Co.  63 
Wash.  417,  38  iL.R.A.(N.S.),  113S,  115  Pac.  .8^1;  Lambert  v.  Arment- 

i  rout,  ,65  W,-  y^;  37,5,  22  L.R.A.  ( N.S. )  556, 1 64  .S, ,  E.  260 ;  Welcome  y. 
Mitchell,  si  Wis.  566,  5l' k"w.  1080;   Philadelphia" &'T.  r!  Co.  v. 

'  Stiinpson,  14  Pet.  448,  10  L.  e^.  535;  Houghton  v.  Jones,  1  Wall.  702,' 
'17  L.  ed.  503.  !.■.',  -,  .,.;  ;,,  j,. 

The  rule  has  in  some  jurisdictions  been  ■sOme'H'hat 'relaxed.  Thus,  mattfeJS 
tending  to  disprove  plaintiff's  cause  of  action  and  the  case  made  out 
by  his  Witnesses  fiaay  be  ifaquifed  into  on  cross-examination  of  a  wii- 
hess  who  was  not  interrogated  as  to  those  matters  on  his  direfct  ex- 
aniination.  Novotny  V:  Dariforth,  9  S.  D'.  301,  68  N.  W.  749;  Eegg  v. 
Drake,'!  Ohio  St.  286.  In  Rush  v.  French,  1  Ariz.  99, '26  Pac.-Sl*,  the 
court,  after  £i,n  exhaustive  revife*  of  the  authorities,  adopts  these 
rules:  ""l;When  an  adverse  witness  has  testified  to  any  point  mate- 
rial to  the  party  calling  him  he  may  then  and  there  be  fully  cross- 
examineii  and  led  by  the  a'dvei'se  'party  lip'on  all  -Clatters'  pertinent  to 
the  case  of 'thfe  party  calling  him  except  upoli'  exclusively  new  matter, 
and  nothing  is  deemed  new  matter  except  such-  as  could  not  be 'given 
under  a  general  denial.     2: 'The' fact  that  evidence  called  forth  1  by  a 

'■' legitimate  cross-ekamination  happens '  also  to  sustain  a  cross  action  or 

'  counterclaim  affotds  no  reason  why  .it  should  be  excluded."     And  in 

an  action'  by  an  era'ployee  fior  personal  injuries  alleged  to  have  re- 

'  suited  froni  the  i'ncitimpeteUcy  of  a  fellow  servant,'  it:  was  heldthat  the 
latter,  who  has  sworb  to  facts  contemporaneous  with  the  injury* and 
closely  connected  with' the  main-fact  might  be  cross-examined  as  to 
the  entire  case.  ^  Jdrgen'soa  v.  Butte  &  M.  Commercial  Co.  13'jMont. 
■288--34  Pac.-37.      ■    ■,■■.',,....,,  i   j        ,.        , 

3  St.  Loiiis,  I.  M.  &  S.  R.  Co.  V.  Raines,  90  Ark.  398 ;  17  Ann.'  Cas.  1,  119  S. 
W.  665 ;  Glenn'  v.  Gleason,  61  loWa,  32^  15  N.  W.  659 ;  Pennsylvania 
Co.  v.  Newmeyer,  12&  Ind.  401,  28  N; 'E'.  860;  Pa:rkfer 'v. 'Des  Mftines 

'  'City  R.  Co.  153  Iowa,  254,  Ann.  Ca£'1913E,  174,  133  N.  W.  373';'  Neil 
v.  Thorii,-  88  N.  Y;  270;  Hardy  v.  korton,  66  Barb.  527;  Helser  v.  Mc- 

'  '  6rath,'52  Pa.  531;  Carroll  v.  Centralia  Water  'Co.  5  Wash.  613,  32 
Pac.''609,  3S''Pac.  431;  Stufisv.  Chicago  &  N.  W.  :fe.  Co.  73  Wis. '147, 
413' N.  W.  653;  Will's  V.  Russell^  lOO  U.  S.  621,  25  L.  ed.  607;  Davis 
V.  Ooblens,  174  U.  S:  7l'9,  43  L.  ^d.  1147,  19  Sup.  Ct.  Rep.  832, 
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,» Atchison,  T.  &,S.  F.  R.  Co.  v.  Gants,  38  Kan.    608,  5  A.  S.  R.  780,  17  Pac. 

54;  "Wilson  v.  Wagar,  26  Mieh.  452;  Canipau  v!  Dewey,  9  Mich.  381, 
''419;  kayiies  v.  Ledyavtl,  33  Mich.  319;  l<VrgusortV.  Rutherford,  7  Nev. 
(385;  Ah  Doon  v.  Smith,  25i  Or.  89,  34  Pac;'1093;  .Bl&l4e  v.  Powell,  26 
(Kan.   320..     And   see,   for  ,  instances,  -Baird,  .v.,  Daly,   68.  N.  ,Y.   547; 

Mayer  y..  People,,  80  N.  Y,  364;  ;Graha,nj,v.  Larimer,  83  Cal.  ,173,,  23 
,  Pac.  286;  Olson  v.  Peter^on,  33  Neb., 358,  50,  N,  W.  155;  Day  v.  Don- 
'oiiue,  62  K  j.  L.  380,  ,41  At!'  934;  Post  Pub!  .Co,  v.  Hallam,  8  C.  C' A. 

20i,  16'U.  S.'  App.  613,  '59  Ted.'  530";   Blou'gh  vi  Parry,  144  Ind.  463, 

40  N.  E.  70,  43  N.  E.  560 ;  PuUen  v.  Pullen,  41  If.  J.  Eq.'  417, '  5  Atl. 
,,■658;,  Thomas  y.  Miller,  >  151,.  Pa.  482.^.25]  Atl.  127.  j,,-,!!'  imkj/H 
;,6V6gelv.  Harris;  112  Ind.,  494^  14  Nt,iE.;  385;.  Evans  v.,  Mohr,  ,42  .III.  App. 

225,  Duttera,  v.. Babylon,  83,Md.  536,  3,5. Atl.  64^  ,State'y,  Kejjt  (^tate 

y.  Pancoftst),  ,5  N.  D.  516,  ;35  L.R.A.  518,' 67  N.  W.  1052 ;"M^xweil  v. 

Bolles,  28  Or.  1,  4l  Pac.  661 ;  Giimer  y.  Higley,  I'lO  V.''&'.  47,  28  t. 'ed. 

62, '3   Sui)'.''Ct.  Sepl  471;   E'anies'v.  Kaiser;' 142  U.   S.  488,  35' L.  ed. 

1000,  12  Sdp'.'Ct.  Rep.  302.   'S-.i;.):     '-■!'  '■.,:    ,.  ,v     ElTOl  .-^-oti; 

0  Metzer  v.  State,  39  Ind.  596 ;  United  States  v.  Knowlton,  3  Dak.  58,  13 

;N..W.;573;  Home.  Ben.  Asso.  v.  Sargent,.  142  ,U.  S.  691,  35  L.  ed.  1160, 
12  Sup.  Ot.  Eep.  332;  Watrous  V;  Cunningham;  71  Cal.  30,;  1-1  Pac. 
811^  Patrick  v.  Crowe,  .15  Oolo.  543(  25  Pac.  985;  ;Black!,  v.i.'Wabash, 
St.  h.  &.-P..-R.  Co.  Ill  111.  351;'  Koogle  m  .Cline,  110  Md.  S87,  24 
L.E.A.(N.S.)  413,' 73.  Atl.  672.  ^S  .M"»T  .na'A  XI  .J^.v.^i-i!  .7  .i"l 
But  the  admi,5sron  of  a  part  of  the 'conversation  does  not' warrant  the 
introdtidtibn  On  eross-examirration  ■  of  other  'portion's  that  do'  riot  tend 
to  'explain  that  already  admitted  arid  that' are' objectionable  oil  other 
'ground's.  Hurlbut  v.' Boaz,''4  Tex.  Civ.  App: '371;  '23  S.  'W.  446. 
^  Chaptflah' V.  James;  96' Iowa,  233,  '64  N.  W.  7815;  Clafk  v.  Reiriiger,  66 
'Iowa,  507,  ■24'N.'W.  16;  be  Ford  V.  Orvis,  42  Kan.  302,  21  Pac.  1105; 
Miller  v.  Hanley,  94  Mich.  253,  53  N.  W.'662';'  Garionii''v.  Green,  71 
Mich.  1,  38  N"."W;  661;  Stevenson  v.  Wo'ltitian,  81  Mich.  200,  45  N"'.  W. 
825;  Cohen 'v.  Goldberg;  65  "Minn:  473,  67'N.  W.  1149;  Hftlloek  v.  Al- 
vord,  61- Conn.  194, '23  Atl.  131;  DorraHtie  v.'  MeAlestet, '  1  iHdi  Terr. 
473,  45  ,S.  W..  141;  Barnett  v.  Farmers'  Mut.  F.,Ins.  Co.  115  Mich.  247, 
73  N.  W.  372;:  Lynch  v;  Free,  64  Minn:  .277,  66  N.  W.  973;  Pincus.v. 
Reynolds,  19  Mont.  564,..49  >Pac;  145,;  'Altschuler  v;  Goburn,  .38  Neb. 
.881,  ,57  N;  W...836;  AtWood  v.,  Matshall;  52  Neb.!  173,,  7i,]sr,  ^,  io64; 
Bennett  v.  McDonald,  52  Neb.  278,.  72  N:  'W:  268;  Armagost 'v.  Rising, 
'54  .Neb..  763,  75  N;  W.  534;!  Townsend  v.  Felthousen,  156  N.  Y. '618,  51 
N. 'E.  279,  affirming  90  Hun,' 89,  35  N.  Y.'Supp.  638;  Kstlk:  v;  Fielding, 
.50  Wig., 339;  7  N.  W.  296..  !U;    ,  ..,/,■:,)    -.mii.'!    /  ilircl/   iOOV 

,,9'Eeai,v.i.Misso,uri,  17  'Wall,  542,  ,21  L.  ed..  709;  Schultz  v..  Chicago  &'N.  W. 

nRiio  E,  Co.  67  Wis.  616,  5,8  Ani.  J!6p?/881,  31  N.  W.  321.     Contra,  Han- 
sen v.  Miller,  145, lU.. 538,  32  N..,E.  ,848., ,.  :il    .(..;'■.  (fg  ,Rin«oH  ,y 
■SNorris,  V.  CargiU,  57  Wis.  251,  15,N.  W.  148;  Eea , v.- ' Missouri,  17  Wall. 

'10. ill   542,,21  L.  ,ed.'!.709.  '    iwf>fi<(   sir!    -.jii.-.i'^i,  ,10    -^^m",'}-'!''")    ■'■"^i    lol    -'"''■ 
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d.  Witnesses  to  opinions  or  values. — Considerable  latitude 
should  be  allowed  in  cross-examining  witnesses  to  values  in  or- 
der to  test  the  accuracy  of  their  knowledge  and  the  reasonable- 
ness 'of  their  estimates.*  So  it  is  proper  that  opinion  evidence  be 
subjected  to  every  legitimate  test  on  cross-examination  in  order 
ttat  its  value  may  be  properly  weighed,"  and  for  this  purpose 
the  witness  may  be  interrogated  as  to  the  grounds  on  which  his 
opinion  is  based.' 

Hypothetical  question  may  properly  be  asked  of  an  expert 
witness  on-  cross-examination,* — especially  to  test  his  skill  or 
knowledge  ;*  and  questions  pertinent  to  the  inquiry  may  be  pro- 
pounded for  this  purpose  although  assuming  facts  for  which 
;  there  is  no  foundation  in  the  evidence  ;*  but  the  allowance  of  such 
questions  rests  in  the  sound  discretion  of  the  trial  court,' 

IBuiat  V.  Guice,  305  Ala.  518,  16  So.  915;  St.  Louis  k  S.  F.  E.  Co.  v. 
Sageley,  56  Ark.  549,  20  S.  W.  413;  Levinson  v.  Sands,  74  111.  App. 
273;  Frerizel  v.  Miller,  37  Ind.  1,  10  Am.  Rep.  62;  Snouffer  v.  Chicago 
&  N.  W.  R.  Co.  105  Iowa,  681,  75  N.  W.  501;  Chicago,  K.  &  N.  K. 
Co.  V.  Stewart,  47  Kan.  704,  28  Pac.  1017;  Curren  v.  Ampersee,  96 
Mich,  553,  56  N.  W.  87;  Sigafoos  v.  Minneapolis,  L.  k  M.  R.  Co,  39 
Minn.  8,  38  N.  W.  627;  Yazoo-Mississippi  Delta  Levee  Comrs.  v.  Dil- 
lard,  76  Miss.  641,  25  So.  292;  Chase  v.  Corson,  67  N.  H.  598,  32  Ati. 
775;  Oregon,  Pottery  Co.  v.  Kern,  30  Or.  328,  47  Pac.  917;  Lentz  v. 
Carnegie  Bros.  145  Pa.  612,  23  Atl.  219;  Cranmer  v.  Building  &  L. 
Asso.  6  S.  D.  341,  61  N.  W.  35;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Hepner,  83 
Tex.  136,  18  S.  W.  441. 

But  a,  witness  who  is  first  asked  on  cross-examination  to  testify  to  valup 
cannot  be  further  cross-examined  on  collateral  matters  to  show  that 
his  opinion  is  of  no  value.     Roberts  v.  Boston,  149  Mass.  346,  21  N.^ 
E.  668. 

Thus,  such  witnesses  may  be  cross-examined  as  to  the  grounds  for  their 
opinions  (Re  Jack,  115  Cal.  203,  46  Pac.  1057;  Missouri,  K.  &  T.  R. 
Co.  V.  Haines,  10  Kan.  439 ;  Phillips  v.  Marblehead,  .148  Mass.  326,  19 
N.  E.  547 ) ,  and  as  to  the  elements  of  value  on  which  they  are  baaed. 
Humes  v.  Decatur  Land  Improv.  &  Furnace  Co.  98  Ala.  461,  13  So. 
368;  Eslich  v.  Mason  City  k  Ft.  D.  R.  Co.  75  Iowa,  443,  39  N.  W. 
700 ;  Morrill  v.  Palmer,  68  Vt.  1,  33  L.R.A.  411,  33  Atl.  829. 

A  stipulation  that  a  witness  is  competent  to  te&tify  on  a  question  of  valvie 
does  not  preclude  his  cross-examination  on  that  subject.  Chankalian 
V.  Powers,  89  App.  Div.  395,  85  N.  Y.  Supp.  753. 

8  A;  wide  range  should  be  given  to  the  cross-examinatioli  of  an  expert  wit- 
ness for  the  purpose  of  testing  his  knowledge  of  the  subject  upon 
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irliich  he  assumes  to  testify.  McFadd^h  v.- Santa  Ana,  0.  &  T.  Street 
E.  Co.  87  Cal.  464,  11  L.R.A.  252,  25  P&c.  681;  Hutchinson  vi  State,  19 
Neb.  2'62,  27  N.  W.  113-,  Birmingham  Nat.  Bank'  v.,  Bradley,  108  Ala. 
209,  19  So.i  791;  Batten  v.  State;' 8(0  Ind.  394!;  Clark  v.'  State,  12  Ohio, 
483,  40  Am.  Dec.  481;  Andre  v.  Hardin,  82  Mich.  324;  Davis  v.  iPenn- 
sylvania  R.  Co.  215  Pa.  St.  581,  7  Ann.  Cas.^  581,  64  Atl.  774;. Titus  v. 
Gage,  70  Vt.  14,  '39  Atl.  246;  (Chicago  &!  A.  R.  Co.  v.  Redmond,  171  111, 
347, '49  N.  E.  541;i'L6'wii9  v.  Boston  Gaslight  Co.  165  Mass.  411,  43  N. 
Ei' 178.  '  On  >  cross-examination  of  witnesses  to  handwriting,  see  note 
m  63  L.R.A.  168.  For  cas^s  iHustrative  of  thescope  of  cross-examina- 
tion of  expert  witnesses  on  the  i  question  of  insanity,  see  hote  to  Burt 
V.  State,  39  L.R.A.  326.  Andifor  cross-eixamination  of  nonexperts  on 
the  question'  of  insanity,  sec  note  to  Rydei'  Vv  State;  38  L'B.A.   743. 

It  is  conipetent  on  cross-examination  for  the  purpose  of  testing  his  skill 
to  ask  a  medical  witness'  the  probable  results' of  a  pei-sonal  injury. 
"touisvilleV  N*.  A.  &  C.'k'Co.  v.  Lucas,  i!l9  ind.  583,  6  L,R.A.  i§3,  21 
N!  E.  968;  State  V.  Beddick,  7  Kan.  143.  But  a  physician  who  has 
testified  that  an  injury  can  probably  be  ciired  by  a  dangerous  and 
intensely  painful  operation  cannot  be  asked  if  he  would  submit  to  the 
opei-ation  himself  if  similarly  afdicted;  Montgomeiry  &  E.  R.  Co.  v. 
'     'iftalktte, '92  Ala.^b9',''9  So.  3631;   '''^         ^"     . 

A  witness  who  has  testified  on  direct  examination,  not  only  ajS  to  the;  facta 
ifl  thaids^se,.  but  aj™  as  a  medical  expert,  may  be  cross-examined,  not 
only  concerning  the .  facts  testified  to^  in  chief,  but,  also  to  test  his 
sjcill  and  knowledge  as  an  expert.  Shields  v.  State,  149  Ind.  ^3Q5,  49 
,N.  E.  351.  An^d  a  subscr;ib,ing,  witness  who  has  testified,  to  the  sanity 
of  the  testator  may  be  cross-exainined  as  to , his,  qualifica,tion.  as  an  ex- 
pert, where  he  testified  upon  direct  examination  that  he  was  an  ex- 
perienced physician  and  surgeon  and  attended  the  testator  during 
his  last  illness.  Re  Mulliii,  llo  Call  2521  42  Pac.  645.  But  Counsel 
cannot  on  cross-examination  ask  a  witness  who  is  not  called  or  ex- 
amined in  chief  as  an  expert,  nor  asked  to  give  a  professional  opin- 
ion'oh  the  facts  to  which  he  testifies,  questions  permissible  only  in  the 
case  Of  an  expert  witness,  unless  he  makes  the  witnesshi's  own.  ''Olm- 
sted V.  Gere,  100  Pa.  127;  Verdellr  v.  Gray's  Harbor  Commercial  Co. 
115'Cal.  fel7',  47  Pac.  364:  And'  art  expert  whose  direct  testimony  was 
confined  to  a  contradiction  of  the  theory  of  the  experts  of  the  a-dverse 
party  fcannot,  I  on ,  cross-examination,  be  'asfceid  a  question  which  f ormis 
a  part  of  the  latter's  -aflSrmative  case,  and  which  cainnot  be  justified  as 
■    .tejsting  the  competency  of  the  witness;     Gridley  v.  Boggst  62  Cail.  190. 

The  value  of  the  opinions  of  experts  Who  have' testified  from  coitiparison, 
as  to  the  genuineness  of  signatures;  may  be  tested  by 'iriquirtrig  as  to 
the  genuineness  of  two  signatures  of  a  witrie'ss  iii  the  case,  one  admit- 

''  ted' to  be' genuine  and  the  other  claimed  by  hirn  to^  have  lieeA' written 
by  another.     Johnston  Hal'-^ester  Co.  v.  'Miller,  72  Mich.  265,  40  N. 

'      W.'  429. '  Signatures  not  ailready  in'  evidence  may'be  used  for' this  pur- 
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pose.    Natianal  Bank;  of  Cheater  Countyi  v.  Armstrong,  ,66,  Md.  113,  59 
■  I     .Ain.  Eep.  156,  .6  Atl.  684.    Oontra,  Gaunt  v.  Harjsness,  53,  Kan^  405,  42 
'    A.  S.  R.  297,  36  Pac.  739  ;•  Rose,  v. ,  Springfield,' First  Nafo  Bank,  91 
■      Mo.  ,399,  60  Am.  Rep.  258  and  note,  3  S.,W.  876.     But  spurious  sig- 
haturea  cannot  be  in,termiugled:with, the  genuine  and  a  nonexpert  wit- 
ness be  required  on  cross-examination  to  select  the  genuine,,    Andrews 
V.  Haydeii,  88  Ky;  455,'  11  S.  Wj  428.    Nor  can  the:  accuracy  of  an 
lexpert  who  has  given  his  opinion  upon  the  question  whetheria  dis- 
,   puted,  and  an  admittedly  genuine,,  writing  were  written  ly  the  same 
person,  be  tested  by  inquiring  on  cross-examination  whether  the  dis- 
■■"  puted  document  and  another  writing  of  unknown  authorship  were  in 
ihe  same  handwriting  or  written  by,  the  same /person,  as  a  collateral 
inquiry  would  thus  he  raised.     State  v.  Griswold,  67  Conn.  290,  33 
L.R.A.    227,   34   Atl.,  104^.      Otherwise   where   all   the   writings   are 
,  claimed  to  have  been  written  by  the  same  person.     Thomas  v.  State, 
103  Ind.  419,  2  N.  E.  808.     And'  it  has  been  held  that  the  acC|Uracy 
of  the  judgment  of  a  handwriting  expert  cannot  be  tested  on  crosa- 
examinatioh  by  asking  his  opinion  as  to  the;  genuin^n^s  of  the  hand- 
writing on  papers  irrejlevant  to, the  issues.  (Armstrong  v.  Shruston,  11 
Md.  148),  nor  by  requiring  him, to  examine  a  nutnber  of  sUp^  contain- 
ing unproved  handwriting  and  to  state, how  many  different  ki^ds  of 
handwriting  he  finds.    State  v.  Griswold,  67  Conn.  290,  33  L.R.A.  227, 
■34'Ati.  1046.  ■   '■       '      '  '   ■■'•  '  ■"■'''•    "■'  ■    '■'     •         '    •  '"'''■■  *• 

A  witness  who  answers  a  question  on  cross-examination  as  itilly  and  spe- 
cifically as  lie  can  with  his  present  knowledge  will  not  be  compelled, 
for  the  piirpose  of  further  answers,  to  acquire  fresh  information  or 
increase  his  store  of  Itnowledgei     Celluloid  Mfg.  do.  v.  Crane  Chem- 
ical Co.  14  N.' 'J.' L.  J.;  55.   ' '■  '  ■;'  ';''      ;■'"'' 
'Howes  V.  Colburn,  165  Mass.  385,  43  N.  EJ.  125;  Dresback  v.,  State,  38 
Ohio. St.  365;  Hummer  v.  Ossipee,  59  N.  H.  55;  Louisville,  N.  A.  & 
C.  R.,Co.  ,y.  Falvey,  104  Ind.  409,  3  N.  E.  389,  4  N.,  E.  908,        i 
Where  experts  are  ordered  to  examine  a  party,  and  are  palled  andques- 
.tioned  by,  the  adversp, party  as  to,  the  riCsjilt  of  theii; ,  examinatjipn,  the 
I  former  h^s  thCi  right,  to  ask  on  cross-examinatipn  how  ,th^  examina- 
tion was   conducted   and ,  what  questions   were   propounded   to   him. 
,  ,    Louisville,  N.  A.  &  C.  R.  Co.  v.  Falvey,;  104  Ind.  409.,,  3  N.  )E.i389,  4 

N.  E.  908.  '  ,  ,,,.,, 

*An  expert' witness  who  has  been  examined  upon  the*  theory  of  the  party 

calling  him  may  be  cross-examined  by  taking  his  opinion,  based  on  any 

"  :   cither  set  of  facts  ass'umed  by  the  opposite  party  to  have  been  proved, 

or  upon  a,  hypothetical  case  based,  upon  the  flatter's  theory.     Dayi||,v. 

,St,?,te,  35  Ind.  496,  9  Am.  Eep.  760;  Gruiib  v.  State,  117  Ind,  277,  20 

,N.  E.  257,  725;  Conway ,v.  State,. 118  Ijnd.  483,  21  N,  K, 2,8^,;  People  v. 

Lakp,  12  N.,Y.  358;  Barney  y^  Fujler,  61  pun,  Q18,  ,i§|,N.,  IE;,  ^upp. 

,  694,  affirmed  in  12a  JST.  Y.  605,  30  N,  ,E.  1007.        '  , ' , 

sPeoplev.  Sutton,  73  Gal.  24^  15,  P.ac,  86;  LouisviUe,  N.  A.  AC.  E.  Co.  v. 
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''jOPalvey;  104  Ind.  409,i3  N.  E.SSO,  4  N.  E-  908;  Louisville,  N.  A.  &  C. 
'  R.  Co.  v.-Lucas.'liig  Ina.i588,i6  L.R.A.  193,  21  N.  E.  968,  3  Am.  iNeg. 
Cas.  240;  Hess  v.  Lowrey,  122  Ind.  225,  7  L.R.A.  90,  17  A.,  S.R.  355, 
23  N.j;>  156;  Williams  v.  Great  Nortjiern  R,  Co.,.6Sl,Milin-,55,  37  L.R.A. 
199,  70  N.  W.  860,  2  Am.  Neg.  Rep.  385;  Wittenberg,  v,  Onsgardj  78 
,^iil!i,  342,„^J,  I..R.A.^  141,  81  K,  )¥.  14;  Kansas  City  v.  Marsh  Oil  Co. 
'l4(|^'j^Io.^  458,'  41,' S,,  W,  943;'  g^le  v.  'Eicliberg,  105  Teiin.  333,  '52  L.R.A  ' 
8^4^.59  S. ,\y, ,,ld2p ;  Taylor  y.ljlodern  Woodmen  of  America,  42, Wash. 
3o'4,'7  Ann!  Cas.f6p7,'84  Pac.'"867.    /!',,'     ,'        ,,,,    ,|  "''.',."'" 

e  Willianjs  V.  Great  Nwthei;n  R.  Co.  68;Mii?^,$5,  37  L.JI.A.  199,  70  N,  W. 
860;  Dilleber  v.  Home  L.  Ins.  Co.  .87  N.  Y,  79;  Missouri,  K.  &  T.  R. 
I,,  Co.  y,  Jolmson,  -r^T^x^pij^.^App.  — ,  49,S.  W,  2^5. , 
Bjjti  il^,  is,,. improper   on,  cr,ossTe^fiininat|c)n   to   erroneously   assuine   ffiots 
Y,„te,,hay:e  been  proved, — "ssipeqiially  i  p'Jien  it  is ;  fpr  the .  purpose,  of  .get- 
ting.the, opinion  pf I  q,n,  expert  on  a|.m.ere  hypojthesis,  U0.t  tpi  test  his  ^kill 
..or    aQQji;:a<;y„,,but  ;tO|,jObtein    evi^enpe,  in    suppprt    o;t   the   .defease." 
:,i,St^lte  V.  Stokely,  16  ilVIinny  282,  Gil,  249.    And  generally  hypothetical 
, ., : ,  q,Vie8tions  on.,cross-exan!iini),tipn  must  be  baaed  on  facts,  in  evidence. 
.Smalley  v.  Appleton,  ,7p,.W.k-  43.  43  N.  W-  826;  ,I^epple,v.  Dunne,  80 
„   .Cal..,34,,21„Pac,,113Q.'..,.,  |,;!;-.'.  ',,,,,        ,      ■      , 

'Bevpr.v.,  Spangler,,.93  lGH!a,,576,  61  N.  W.  1072 ;,  People  v.  Augsbury,  97 
J  N.  Y...501;  West. Chicago  Street  E.  Coj  v.  Fishman,  169  111.  196,  48 
i..,  N;.:E.  447.  ■  <.-   -:.  ■       ■■;     ,,■     , 

e.  Witnesses  to-  character  or  reputation. — Witnesses  called 
to  testify  to  the  ch'aract6r'  or  reputation  of  others  m^y  be  liber- 
ally crb^s-gx^iliined  jt^  t§st  f^e,  np,ture  arid  etxijpnt  pf  their  knowl- 
edgie,:'  ,Tbey  may,bei  required  tiQ,,disclp.ee,.  the  source  of  their,. in- 
fatmarttioimijf^aiid-may  be  cross-examined  aato  any  facts  or  rumors 
which  tend  to  contradict  the  purpose' afld' effect  of"  their  dii'ect 
testiitiony.*  ■ "  '     ' '    "'    '  "■  ,     '    ''' 

1  State' V.  ikiiW',  71  Mo.  89;  Cox  v.  'Strickland,  iOl  Ga.  482,  28  S.  E.  655. 

A  witness  who  testifies  to  the  reputation  of  another  witness  for  truth  or 
veracity  may'  be  asked  on  cross-examination  what  constitutes  reputa- 
tion. Hutts  V,  Hutts,  62  Ind.  214.  So,  a  witness  who  has  testifi,ed  to 
'^^th'e'bad  tepnlJatibn  for' moral  ^Vorth  of  the  plaintiff  in' ain  action  for 

■  •'slaindw  toay  be  asked  on^  cross-examination  What  jjatticular  immoral- 

ity was  iInpt^tea  tp'hiw.;;  Leonard  v.  Allen;  11  Gush.  241.  But  a  wit- 
^ ,  n^ss_  j^ho,  .has  te^ti fiej^ ;  in ,  support  of  l  the^  charactei; ,  apd  the..  crediJ)iUty 
I  of  anpther  witness  cannot  be  asked  on  cross-examination  whether- he 

would  believe  him  upon  path  if  he  were,  to  swear,  diflferently  frop  the  , 
•-' WiWss  himself.  '  fta'mley'V.*  State,  ''89'iGfa,.  198,'  15  S.  E.'  6.'  'Where'a' 

■  Lwitn'dsB  I  states  that  he  knows  the' general  reputation  of  another  for 
truth  andiveracity,  he  should  be  permittedj  to  go  on  and  testify  tothen 
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nature  of  that  reputation,   without  being   interrupted  by   ^,  crOsa-ex- 
:-  -animation  to  test  the  extent  a,ad  source  of  his  informfttion.     Nelson  v. 
State,  32  Fla.  244,  13  So;  361.  i     ' 

On   cJ-oss-examination  of  witbess  testifying  ■  to '  character,   see  note  in  14 
L;E.A.(N".S.)   739;  

8  A  witness  wlio  swears  to  the  general  bad  character  of  another  for  'ttuth 

and  veracity  inay,  iipoh  cross-examination,  be  required  to  name  the 

individuals  from  whom  he  received  his  information   (Wefeks  v.  HUH,  19 

Conn!  376,  50  Am.  Dec.  249;  Bates'v.'Bkrber,'4  Gush.  107;  Annis  v. 

■People,  13  Mieh.  =  511 ;   Lower  V.  Winters,  7  Cow.  263),  and  to  state 

•  What  they  said.'    State  v.  Perkins,  66  N.  CI  126.        ' 

8  A  witness  called  to  testrfy  to  the  reputation  of  another  witness  for  truth 
and  veracity  may  be  asked  on  '  cross-eXamiriatioij  whether  he' has  noti 
heard  reports  Which  tend  to' weaken  the  etfect  of  his  direct  testimony. 
'  Hutts  v.  Hutts,  62  IndV  240;  State  v.  McLaughlin,  149  Mo:  19,  50  S. 
W.  315.  The  same  question  may  be  asked  of '  a  witness  who  has  tes- 
■  tifled  to  the  general  reputation  '  for  skill  of '  a  physician  and  sur- 
geon. Carpenter' V.  Blake,  10  Hun,  358.  But  a  witness  who  testifies 
to  the  bad  reputation  of  plaintiff  in  an  action  for  lihel  with  respect 
to  the  corrupt  use  of  money  in  political  connections  cannot  be'  asked 
on.  cross-examination ,  if  such  charges  are  not  common  against  polSl- 
ticians. ;  Randall  v.  Eifemng  News  Assd.  9.7  Mich.  146,  56  N.  W.  361. 
Nor  can  a  witness  who  has  testified  to  the  bad  moral  charattet  of 
another  be  asked  on  cross-examination  whether  he  has  ever  heard  cer- 
tain desig}iated  persons,  not  ,slx,own  to  .hs^ve  been .  acquainted  ,  with  or 
to  I  live  in  the  neighboyhopd  of  the,  person  vrhpse  character  is  in  ques- 
tion, speak  of  the  latter's  charactfer.  State  v.  Allen,  100  Iowa,  7,  69 
N.  W.'  274.  Testimony  in  chief 'that  the  general  reputation  of  a  wit-" 
hess  for  truth  and  veracity  is  good  was  held  in  Wachstetter  v.  State, 
99  Ind..290i  50  Am.  Rep.;  94,  to  open  the  door  for  cross-examination  in 
regard  to,  his,  reputation  for  integrity  or  .honesty.  ,  ^Jiej  court  l9,id 
down  the  rule  that,  where  a  person  has  testified  in  chiefs  that  as  to 
one  of  the  elements  of  moral  character  the  reputation  of  the  witness 
sought  to  be  impeached  ;is  good,  ;.he.,  may  be  ,oross-exanjined  wjth  re- 
spect to  the  reputation  of  the  witness  as  to  any  other  or  all  of  the 
essential  and  constituent  elements  of  good  moral  character* 

/.  Tp  discredit  witness.— -A;  witrij^s^  may  b,e  interrogated  on 
erQgs-e,?amination  with  a  view  totes-t  the  extenti  of  his  knowl- 
edge, ithe  lacouracy  -  of  his  recollection,  and  his  habits  of  obser- 
valtibn.* "  So;  his  interest' in  the  event  of 'the  suit,  and  his  bias, 
pi-^judice,  or  hostility  towards  either  of  the  parties,  inay  be  made 
the  subject  of  inquiry  for  the  purpose  of  testing  tlije, weight  tp,  be 
given,  to,  his  testimony,*  and  he  may  be  asked  whether  he  has  not 
made  statements  inconsistent  with  his  testimony  in  chief  for  the 
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piirpose  of  affecting  his  credit '  or  laying  the  foundation  for  his 
impeachment.* 

The  authorities  are  not  harmonious  upon  the  question  whether 
counsel  on  cross-examination  may  ask  questions  relating  to 
specific  facts  which  tend  to  discredit  the  witness,  or  to  impeach 
his  moral  character,  even  though  not"  relevant  to  the  issues."  But 
even  where  such  inquiries  are  not  forbidden,  thdir  allowance  or 
rejection  rests  in  the  soiind  discretion  of,  the  trial  judge,'  and 
h,e  may  exclude  them  on  the  objection  of  the  party  where  no 
claim  of  privilege  is  interposed.'  And  a  witness  cannot  be 
cross-examined  as'  to  any  fact  which  is  collateral  or  irrelevant  to 
the  issue,  merely  for  the  purpose  of  contradicting  him  by  Other 
evidence  if  he  deniep,  it.* 

1  Davis  V,  California  Powder-Works,  84  Cal.  617,  24  Pac.  387;  Sharp  v. 
Hoffman,  79  Cal.  404,  21  Pac.  846 ;  Hartford  v.  Champion,  58  Conn. 
268,  20  Atl.  471;  Schwartz  v.  Wood,  67  Hun,  648,  21  N.  Y.  Supp'.' 
1053 ;  Derk  v.  Northern  C.  E.  Co.  164  Pa;.  243,  30  Atl.  231 ;  Cunning- 
ham V.  Austin  &  N.  W.  R.  Co.  88  Tex.  534,  31  S.  W.  629;  Blanken- 
'   ship  V.  Chesapeake  &  0.  R.  Co.  94  Va.  449,  27  S.  E.  20. 

Thus  a  witness  may  Be  asked  on  cross-examination  whether  he  understood 
a  question  propounded  on  his  direct  examination  (Pence  v.  Waugh, 
135  Ind.  143,  34  N.  E.  860),  and  whether  he  has  talked  with  other?  in 
reference  to  the  facts  of  the  case  before  going  on  the  stand.  Bouldin 
V.  State,  102  Ala.  78,  15  So.  341.  And  two  witnesses  who  testify  to 
facts  observed  by  them  while  in  company  may  be  cross-examined  as 
to  concert  of  action  between  them  and  as  to  how  much  the  story  of 
either  or  both  hais  been  changed  or  developed  by  conversation  or  other- 
wise. State  V.  HayWard,  62  Minn.  474,  65  N.  W.  63.  So,  a  witijess 
may  be  asked  whether  he  was  not  under  the  influence  of  intoxicating 
liljuors  at  the  time  of  the  occurrences  with  regard  to  which  he  is  tes- 
tifying (International  &  G.  N.  R.  Co.  v.  Dyer,  76  Tex.  156,  13  S.  W. 
377;  State  v.  Rhodes,  44  S.  C.  325,  21  S.  E.  807,  22  S.  E;  306)',  or 
whether  he  is  not  at  the  time  of  testifying  under  such  influence.  Pool 
T.  Pool,  33  Ala.  145.  But  a  witness  cannot  be  asked  whether  or  not 
she  is  addicted  to  the  morphine  habit,  unless  it  is; proposed'  to  show 
( that  she  was  under  its  influence  when  the  1  events,  happened  about 
,  ■vvhich  she  testifies  or  at  the  time  of  testify ing, ,  orv  it ,  appears  that  her 
powers  of  recollection  are  impaired  thereby.  State  v.  Gleim,  17  Mont.' 
,  17,  31  L.R.A.  294,  41  Pac.  998.  And  the  range  which  a  cross-examina- 
tion of  thiS;  character  may  take  ig  left  to  the  sound  discretion  of  the 
trial  court.. ,  A.  6.  Rhodes  Furniture  Co.  v.  Weeden,  108  Alaj  252, ,  19 
^So.  318;  State  v.  Duffy, ^57  Conn.  525,  18  Atl.  791., 

•Alabama  G.  S.  R.  Co.  v.  Burgess,  114  Ala.  587,  22  So.  169;  Long  v.  Booe, 
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;,ilp6  41a.  570,  X7  So.  716 1,  Gould  v.  Stafford,  91  Cal.  146,  27  Pao.,.543i;.j 
Hartman  v.  Rogers,  69  Cal.  643,  11  Pae.  581;   Drigger^  v.  State,, 38 
,Fla,.  7,  20  So.  758;  Jacksonville,  T.  &  K,  W.  R.  Co.,  v.  Wellman,;'26 
^""^'Fik.  344,'  7  So!  '84^;  Atlantic  Coast  Line  'R.  do.  v.  Powell,  127  'Ga:  805, 
■'    9'L.R.A'.(N.S.)''76S;;56  S.  E.  1006,  -g' Ann!  Cas. '553';'  Sage  v.'  State; 
' ^--^  127. ilnd.  15,-26- K:  E.  667;  Harrington  v.  Hamburg,  85  Iowa,  272,  52- 
;,,;-N.''W.  201;  _^putji  Covington  &  C.^^R.  Co.  v.  Rhymer,;  132 ■  Ky.,  187,' 
; ,     136,  A,  S:  ,R.,  177,  116,  S.  W.  ,281 ; ,  Scjil;pss  v.,  Estey,  114  Midi.  ^429,,  72 
,''  N.w'.',  264;  Archer  V.  Helm,  70  Miss!  874,  1^ ,  Sa  702;   Cajnbeis,  v. 
'   Thirii  Ave.  !r.  Co.  1  Misc.  158,  20  N. 'Y,  gupp.  633;  'Ca(iy!V."Bradshaw',' 
"''  116  ^f.'' Y/ 188,'  5'L.R.A.  557,'2^iN.  E.^'S71;" Wallach  V.  ■Kalc'cheiin',' 25" 
Misc.,  171,-54  N.  Y.  Supp.  fl48;'  Hansom  v.  'Red.  Rock  'Twp.  17  S.  D.  38; 
63  .N.iW.,.156,;!Rdcliardson  ,T.  ;Gag,e,  28;S.jD.  390,  Ann.;Cas.  1914Bi'. 
534,  1;33,2S".^  ■^^,,69,?;;,  Grahapi;,v.  McReynolds,,  88 . Tenn.  240,  12  ,S.,  W.^, 
547;'  Cox  V.'  Missouri,"  K.  &  t!  R.  Co.'  20  'TeK.  Gjy,  App.  250j  48  S.  W." 
745;  Atkinson  v.  Reed,  —  Tex.  Civ.  App.  — ,  49 's.  W.  '26o';  Vermont' 
Farnj  Mach.  Co,.,  v,  3atclielder,  6§  Vt.  430,  35  Atl.  378;^S|;o,ssel,:  vr.  V?fl  j 
b'e 'Vanter,  id' Waisli.  6,'  '^7  Pp.e.'  g2i ;'  S.yitj'v'.'  Bpnuell,  33  'Ms.  !l8g. '" 
Th,e  prejudice  must^;  exist,, at  the  trial  or,  haye  arisen ,  so  recently  tliat  it 
may  be  aasuiUi^  to  cojitii;ue  d.ov7n  tp  that  tijr\ej  ( Iligham  v.  Gault,  15 
Hun,  383-),,  an^  tlierinterest  mus^not  Jje  <ljoo  i;emote  (Bevan  v.  Atlanta 
Nat.  Bank,  142  nL3p2,  31,N.'b.  jei79y,, although  ,thfi,,faet  ,that,tliei3i7it- 

.     nesa  may  have ,  parted  vpith  his  interest  in  the  suit  before-  the  triaU 

'    ,    :,    ,,' •',,!    ■T.'!i---^T^,'-    ,-(n^:r,',,-  ,     '--j-r ;^(i  ^■-,    -  ■■   'm       ■'■,     ^--.i'M,,,    ,    '.(;ni 

will  hot  preclude  the  inquiry.  Trinity  County  Lumber  Co.  v.  Den- 
ham,  88  tex,  203',  ^6'S.'"^:j56;  Klatt  v.  ,N.  Q.  Foster  I^ijmjj'ef' Co,  97 
Wis.  64l,  li  N.  W."563!  The  hostility  of  a  witness  towards  a  per- 
son  not  a  technical  party  to_  the  a,ction  may  be  a  proper  suliject  of 
inquiry  where  the  latter's  relation  to  parties  or  aubject-rnatter  is  ^uch 

'  tliat  the  prejudice  of  ih.e  witneas  may  influence  the  character  of  his 
testimony.     Somerset  County  porni-s.  y.  lyiinderlein,   67  Md.  .56^,  II 

""Ml/'it;  'Philadelphia  , use:  o^  McGinn  v.  Rpeder,  173  !Pa!  281,  34  Atl. 

The, extent  ^p^^which  a., witness;  may  be  so  oros^-exfimined  iai  in  ;t]ie..(ijaGre- 
.-jticmof  the  trial  court.    ,Co.nsaul  v.   Sheldo,?,;,35,Neb,  ,247;  52-N.:iW. 
!  ,1104;   Luatig.v.  New  York,  L.  E.  &  V.  R.po.,  65  Hun,  547,  20  %:Y. 
,  '  Supp.  45;7s  Hineheliflfe,,y,.  5,oon;tz,  121  Ind.  422,  23  N.  E.  271.     .,  ;  „ 

3FreBman,y:'Hensley,-8  Cal.'  Uhfep.  536,  '30' Pac.  792;  'Lothrop  v.'U'dbefts, 

'    16  Colb.  250,1-27'  Pac.  698-;   Chielinsky  v.  Hoopes  &  T.   Co.  i  Mferv. 

"  (Eel.)    273,  '40   Atl.   1127;  -Stahley-y.   Dunn,   143" Ind.   495,  42  N.  E. 

.-..90'S;:'mobertson  v.  Craver,  '88  loWa,  '381;  55  'N.- "W.  492;'  Southern 
Kansas. R.  Go. f .  Michaels,  49  Kan.  388,  30-  Pac.'  408;  Watts  v.  Stev- 
enson, 165  Mas's:  518,  ,43'N:' E.  497;  Langworthy' v.  Green  Twp.  88 
iMiGhj'207',  50 'N.  W.  130;'  Lftwlor  v.  Kettiper,  20'  Mbrit.  13,  i4  Pac.  398; 

■  iBeilerlien  v.  0'  Leary;''l49  N.'  Yi  33,  43'N.  E.  417';'  Walley  v.  Desehet 
Nat.  Bank,  14  Utaili,  305,  4t'Pac.  147';  St^cy  V;  Milwaukee,  L.  's.  &  \V. 
R.  Cs.  72  Wis'.  331,-39  N:  W.  '832.  1 1 
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A  parity  may  on  ixross-eXamination  ibe'.  Jisked  if  he  did:iiat'inaKe"Btateinenta 
in  his  pleadings  contrary  to  JhiS' testimbny  (Hslll  t.  Chicago,  E.  I.  & 
I?.  B,,iq9.,84,  Iowa„  311,  51,  N,  W^.l^O;  Hare  v.  Mahoney,  ,60  Hun,  57B, 
i'14i.N',.||Y.  Supp.  ,81), ■fijp4|i;n  an, action  on  an  open  account  may  ,l}e:cross- 
ex^mijied  as  tp  inp^psistencje^j  between  , his  tegtiipony,  land:  the  original 
statement  on  which  the  original  petition  was  based,  althoftgh'  both 
the  original  petition  ajjd,acconnt, have  been  ,s|,ban,d.on^d,  ,  Ryan  y^  Dut- 
ton,  —  Tex.  Ciy.  App.  — ,  38  S.  W..  546,  But  a,  party  ,is,  entitled  to 
,|iaye  His  pleadings  in  ,a  former  .suit,  es^iibited  to,,hiija  .^efo;;e.  be^^ig  re- 
quired''to,  testify 'with  reference  thereto,  ^elle^  -vf.  J'ergugpn,  2^,)Colo. 
432,  51  Pac.  429.  .  A  witness  may  .be  .crp^s-examined  aa  to  his  ,, testi- 
mony on  a  former  tri,al  inconsist^nt.-.w^th,. ,  his  present  te^^tJmony. 
Brooks  V.  Rochester 'r.'i  Co,  156  N.  y!  244,  50  ,N.  E.  945;,  Wa.terniia9 
■V: '  Chicago  "&' A.  R.''Oo.'.^2  Wis.  '6l3,'52  N.\Wr247,  113^,"  And  the 
record  of  his  former  testimony .  need  .not  b.e.  produce.d.  Oderkirk  v. 
Fargo,  "fei  ttiin,  418,  16'n!''y.  Supp.,' 220,'."' Contra,  People  y.  phing 
Haing  Chang,  74'  Cal.  389,  16  Pac.  201.  If^the' inconsistent  s.ta.tements 
are  in  writing  they  must  be"  first  produced  and.  s)iown  pr  .:f es(ifl  |to  the 
witness,  of  the  rionproduction  accounted  for,     East  Tennessee,  .V.  & 

G.  H.  Co.'v.  'Tliompson,  94  Ala.'  636,  10  So„'^80.  '    ,/''  '. 

i    ,      7,,',  :■, ,     ■    r.   ri        ,.,;-.     ■',':.      .  -M,!.!'.-!    .  r        C.I        .''■■" 
The  extent,  oj  the  interest  oy,  prejudio^,is  ,a^,,?ifiatefial  3,^' the;.naiaiipi  ffuct  of 

.,its,|Bxisten.ce.  Blenkirqn  v.  State,, 4p,-JSf6ty.  11,, 5,8  N^  W.  587;  Stewart 
v..  Kindel,  l^s' Ccjfo.  539^  25  Pac.  99,0;  State  ,y.  Collins,  33  Ka»..77,  5 
Pac.  3,^'8j;  State  y.  Dee,  14  Minn.  35,  Gil.  27. .,  But  a,  witness  admitted 
to  be  interested  .in  the.^re^.ult  oj^.a.enjt  .b^eiPfms^  .pf.  contract  relations 
with  one  |0t  the,partiie.B,<;^ifnot  ^  qpmpelled  .to  produce  tlie.,cpntracts 
for,the  pur.ppfe  of  showing  the  .e3^tent,p^.Jii4.,int;sr.pst,i -(Joss  Printing- 
Press  Co..  V.  Scott,  89  jPed,.,  Rep.  818..,  |N|Pjr|.can  .a,,^itne^  who  has  ad- 
mitted an*  attempt  to  procure  a  settlement,, be,  questioned  .ajS  to  the 
amount  denjanded.,  Pomaskii.y.  Graiit,  l|.9;.jM[ich.,,  67p,,  ,78  N.  W-- 891. 
And  a  witness  cannot  J).e.  exajmjned  ,fi3|t,p,tjiei,,cih?ira,citeri  lOf  a,difiipulty 
cla;inied  to  ha v^  generated .  .an  ill, ,  ^e^ling  ,^^^s.t ,  the  croBS-exam  jning 
party  until  the  state  of  ^epling  betyveen,  them  hfliS  been  inquired idnto. 
.Miller 'y.,'.l)'ill,  149  |]^(i.,^326|,„49  Jjlj,,  Ijj  27?.  ,  So,, a,, witness  who  has  ad- 
mitted tiiat  hp-had  trouble i-Y'l^Ii,  one, of., the,  pjirtie?,„growingnouitqof  a 
law  suit  tried  and  settled  to  the  satisfaction  of  the  parties  years  be- 
fore, 6arinot>be  asked  to  state'  the  amount'  of  the,  jud^'ment  .j^egovered 
against  him  in  that  actibn.  '  'Bb'ldon  Vl'  Thona'pson,  60 'Kan.  856,  56 
Pac.  131.  And  it  lias' been  held 'iha,t  a  witness  who  has  b_een  .inter- 
raga'fed  as  to  the  state  Of  hi's  feelings  tovvsi,r4^  one  of .  the, , parties  can- 
not be  asked  for  its'  cidli^e.  Conyers  v.  "Field,  61  Ga.'258. 
.     ;,..,•  ,  ■    I    -■■<  '■■'■  '     ■  '■    ■  ■"'■■'  "   ''     '"-'  ■'■' 

4H,oye  V.  Chipagp,  'M,:&;St.  P.  R..  Co.  46  Mimn.  269,  48  .N.,W.'  1117;  Hiamil- 

'.'"  ton  y.-Rich  HillV.c'oal  jj^^ii,  ,Co/ .IQ?  Mo,i  364,  ,1S.S..  W.  977.;   Vdgt  v. 

'"Baldwin^  20' M,o,nt."3,?2„,51  ;?,ac.  J 57;  Krpwspn ,  v.  ;Purdom,  13;  Or.  563 
I  "I'l  Pac!  ,2S^.;   Missouri,.?;,  ii,,  T.'r.;Cp.  v.  Calnon,  .20;Tex.  Civ.  App. 

''  697,  50.,  S.  ,W,,422;   VVI^Jlpy  V,  Deseret.-Najti!  Bank,  iUiUtah,  305,  47 
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Pac.  147;   Smith  T.  Watson,  82  Va.  712,  ,1  S.  E.  96;   Waterman  v, 
fhioago  &'A.  R,  Co.  82  Wis.  613,  52  N.  W.  247. 

And  it  is  immaterial  that  counsel  fails  or  ha:s  no  intention  to  follow  up  the 
impeachment  by  the  iiltrodudtion  of  evidence  to  sustain  the  matters 
inquired  into.  Texas  Standard  Oil  Co.  v.  Hanloii;  79  Tex.  678,  15 
S.  W.  703. 

But  in  Walters' V.  Seattle,  R.  &  S.  R.  Co.  48  Wash.  233,  24  ,L.R.A.(N.S.) 
788,  93  Pac.  419,  it  is  held  that  a  witness  as  to  (he  proper  method 
df  stopping  an  electric  car,  in  an  action  to  hold  the  company  liable 
for  injuries  to  a  p'a'ssenger  through  a,  collision,  may  decline  to  answer 
a  question,  asked  for  purposes  of  impeachment,  as  to  the  causes  for 
which  he  was  dismissed  from  the  police  force. 

S  The  allowance  of  such  question  seems  to  be  favored  in  some  jurisdictions 
as  a  proper  mode  of  testing  the  credibility  of  the  witness.  Ex  parte 
Boscowitz,  84  Ala.  463,  5  A.  S.  R.  384,  4  So.  279;  Hunt  y.  State,  114 
'  Ark'.  239,  L.R.A.1915B,  131,  Ann.  Cas.  19160,  533,  169  S.  W-  773; 
Wilbur  V.  Flood,  16  Mich.  40,  93  Am.  Dec.  203;  State  >r.  Greensburg, 
59  'Kan.  404,  53  Pac.  61;  Roberts  v.  Com.  14  Ky.  L.  Rep.  219,  20  S. 
W.  ^67 ;  People  V.  Brown,  72  N.  Y.  571,  28  Am.  Rep.  183;  People  v. 
Irving,  95  N.  Y.  541;  People  ex  rel.  Phelps  v.  Oyer  &  Terminer  Ct.  83 
N:  Y.  436;  People  v.  Sharp,  107  N.  Y.  427,  1  A.  S.  R.  851,14  N.  E. 
319;  Zanone  v.  State,  97  Tenn.  101,  35  L.R.A.  556,  36  S.  W.  711; 
Muller  v.  St.  Louis  Hospital  Asso.  5  Mo.  App.  390,  affirmed  in  73  Mo. 
243;  Carroll  v.  Stdte,  32  Tex.  Crim.  Rep.  431,  24  S.  W.  100.  So  held 
even  under  a  statute  providing  that  a  witness  cannot  be  impeached  by 
evidence  of  wrongful  acts.  Oxier  v.  Utiited  States,  1  In d.  Terr,.  85, 
38  S.  W.  331.  But  see  State  v.  Houx,  109  Mo.  654,  19  S.  W.  35"(liold. 
ing  that  a  witness  cannot  be  cross-examined  as  to  the, immorality  of 
bis  preViouti  life  unless  his  answers  tend  directly  to  prove  some  is- 
sue) ;  Gulf,.  C.  &  S.  F.  R.  Co.  v.  Johnson,  82  Tex.  628,  19  S.  W,  151 
(holding'  that  a  witness  cannot  be  asked  whether  he  is  a  deserter  from 
the  United  States  Army).  Undter  the  guise  of  discrediting  the  wit- 
ness he  cannot  be  questioned  as  to  fraudulent  transactions  of  the 
party  calling  him  collateral  to  the  issue  in  which  the  witness '  partici- 
pated.   Madden  v.  Koester,  52  Iowa,  6921,  3  N.  W.  790. 

The  contrary  rule  is  upheld  in  Re  Gird,  157  Cal.  534,  137  A.  S.  R.  131, 
"  108  Pac.  499;  Elliott  v.  Boyles,  31  Pa.  67;  Hqlbrook  v.  Dow,  12  Gray, 
357;  Com.  v.  Schaffner,  146  Mags,  512,  16  N.  E.  280;  Crawford  v. 
Christian,  102  Wis.  51,  78  N.  W.  406.  But  see  Prescott  v.  Ward,  10 
Allen,  203  (in  which  it  was  hel4  that,  so  far  as, inquiries  on  cross-ex- 
amination relating  to  matters  entirely  collateral  and  immaterial  to 
the  issue  have  a  tendency  to  contradict  the  witness  or  disparage  his 
character,  it  is  discretionary  in  the  court  to  allow  or  reject  them). 
Such  a  course  of  examination  is  prohibited  by  statute  in  some  states. 
State  v.  Anthony,  6  Idaho,  383,  55  Pac.  884;  Jones  v.  Duchow,  87  Cal. 
109,  23  Pac;  371,  25  Pac.  256;  State  v:  Crowe,  39  Mont.  174;,  18  Ann. 
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Cas.'643,  i02' Pae.  579;  PeopW' v.  Herriek,  13  Jx)hhs.  '(N.  Y.)  .'82,  7 
iArii.  Dec.  364;  Lohman  ».  People,  1  N.  Y..i379y  49  Am.  Dec.  340.  i^ 

It  is  generally  perinissible,  and  authorized  by  statute  in  some  states,  to 
interrogate  a  witness  With  respect  to  a  prior  conviction  of  'crime 
wiihout'  producing  the  record  of  conviction.  State  v.  Martin,  124  Mo. 
514,  28  S.  W.  12;  Handlin  v."  Law,  34  111'.  App.  84;  State  iv.  Mer- 
riman,  ii  S.  C.  16,  12  S.  E.  619;'  McLalughlin  v.  Mencke,  80  Md.  83, 
30  Atl.  603 ;  State  v.'  Adamson,  4^  Minn.  196;  45  N.  W.  152 ;  Spiegel  v. 
Hays,  lis  N.  Y.  660,  22' N.  E.'1105;  Petham'v.  Noel,  20  App.  Div. 
516,  47 'N.  Y.  Supp.  100;  Lights  v. 'State,  21  Tex.  App.  308,  17  S.  W. 
4281  Contra,  Clenient  v.  Brooks,  13  N.H.  92';  Com.  v.  Quin;  5  Gray, 
'47»;  Com.  v.  Sullivan,  150  Mass.  315,  23  N.  E.  47;  Buck  v.  Com.  107 
Pa.  486.  In  some  states  evidence  of  this  character  is  limited  by  stat- 
litS  to  a  conviction  for  a  felony. "People  v.  Carolyn,  71  Cal.  195,  12 
Pac.'''52.  ■  Under  such  a  statutte 'a  witness'  cannot  be  asked  whether  he 
■iVas  ever  convicted'  of  crime.  '  Han'ners  V;  McClelland,  74  Iowa,  318. 
37iN'.'W.'389.    '  ■■■ 

On  cross-examination  as  proper  mode  of  proving  convictioii  of  crime  for 
'purposes  of  impeachment,  see  note' in  30  L.R.A.(N.S.)  846.' 

That  an^  attorney  may  be  asked  on  cross-examination  whether  he  has  been 

'  'disbarred  was  held  in  People  v,'  Reavey,  38  Hun,  418;  Ke  ifKor- 
man,"i62  Iowa,  237,  144  il.  'W.  7,  Ann.  Cas.  i916B,  484  and  note,  and 
denied  in  People  v.  Dorthy,  2b' Ap^.  Div.  308,  46' N.  Y.  Supp.  OVb.  In 
affirming  the  latter  case'  thfe  court  of  appeals  without  deciding  the 
question  held  that  the  witness  cannot  be  required  to  answer  or  ex- 
plain the  charges  on  which  the  disbarment  proceedings  rested.  People 
v.'Dorthy,  156  Nj  Y.  237,  50' N.  E.  800.  A  'discharge -or  compulsory 
lesignation  from .  the  police  force  was  held  in  Wroe  v.  State,  20_0hio 
St.  4fi0,  to  be  a  proper  subject  of  inquiry  on  cross-examination,  but 
the  opposite  view  was  maintaiiited' in  Nolafllv.  Brooklyn  City  &'N.  R. 
Co!.i87' N.  Y.  63,  41iAm.  Rep.  345,  in  iwhich  it  i  was  held  improper  to 
ask  a,  witness  if  he  had  been  expelled  from  the  fire  department.  ;  And 
it  is  improper  to  ask  a  witness  whether  he  has  been  expellp4  from  the 
«jh>jrch,  to  .^yhich  he  beloi^ged-  People  v.  Dorthy,  156;  N.  Y.  ,237,  50  N. 
E.  ,800.     ,/  ,        ,;,,.,    ,., 

li  has  been  held  that  a  witness  may  "be  asked  whether  he  h'aS  even 'been 
arrested  or  indieted;'  Oxier  v:  United  States, '1  Ind.  Terr.  85,  38  S.  W. 
33t;  State  v.  Greehburg.  59  Kan:  404,  53  Pac.  61;  Roberts  V.  Com. 
14!  Ky.  L.  Rep...  219,  20  S:- W.  267;  People  v.  Hite, '8>  Utah,  461,  33 
Pac.  254;  Wroe  v.  .State,  20  Ohio  St.  460;  Linz  v.  Skinner,  11  Tex. 
Giv.  App.  S12,  32  S.  W.  915.  But  it  would  seem  that  such  inquiries 
8Ko).iitld.  be  explnded,.  since  thevfatst  ofilindjctment  or  arrest  is  iiot  in- 
consistent \vith  innocence.  Glover  v.  United  States,  147  Fed.  426,  8 
Ann.  Cas.  1184,  177  C.  C.  A.  450;  State  v.  Abley,  109  Iowa,  61,  46 
L.R.A.  862,  77  A.  S.  R.  520,  80  N.  W.  225,'  12  Am.  Crim. 'Rep''279'; 
Stajte  v.:Prpwm,  100  Iow!a,,>50,  69-,!^.  W.  277;  People  v.  Brown,  72  N. 
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Y.   571,  28  Am.  Rep.  183,;.  People   v.Crapo,  76  N.  Y.   288,. 32  Am. 

Kep.  302;   People  V.  MorrisonJ  195- N.  Y.  116,il6  Ann.  Oas.  871  and 

i     -note,  133  A.  S.  R.  ,780,  88  N.  E.  21;  Van  B^keleji. y.  Berdell,  130  N. 

,,    Y...1.41,  29  N.  B,  254;,  Smith  v,._Mulfard,  4?,.Hun,,,S4,7,;.  ,Y.,  Lfi^wer'a 

,'    <3ram)}rinus  Brewery   Co.  y.   ^acW^in?,  45  N.,  Yri,^,iR:.  48.  1?,  N.  Y. 

,  ,:    Supp.  138;  Raleigh,  0.:&S.  R.  Co.  y.  l([ec:^}£nbm'g  Jfiig,'Ci3^  lp6,N.  C. 

168,  L.R.A.1916A,  1079,  82  S^  E.igj  Sjtate  v.  Ijryhus,  19,lSr.  ,4.),.,  ,326,  27 

L.R,A.(N;S.),'4»7,  124;N.,:TC.-71;  Capias  v.  Statp,  3  Ql^ls,.  iQf inj^  Eep. 

,     72,  26  L.R.A..(N.-S.);  ,1033,   104 .Pap.  493;   M;(pJi:e^soiv  v.  Shwman,  51 

,     Wis.  303,  ^,,N.  W.i200;  Kx|ch  v.  State,  126  Wis.  47Q,  3/L.R.A.,(N.S.) 

,  1086,  5  Ann.  Cas<  389;  106  N.  W.  531.    A  wi,tnps,8.cannot  .b,e,aBi^d  if  he 

haa  been;  sued  for  assault  and  battery,  (or  tto.  purpos.e  pf,  discp-editing 

1   hJBi'  (Yager  v., Person,  42  Hun,  fOO,),  noj  ,\yhether  a  ,suit  for  damages 

,  is   pending  against  hjm,i  because,  pfi,, false,  swearing   in   anftthpr,  ease 

...       (Pennsylvania  Co.  v. ,  Bray,.  ]L25  Ind.,  g2Q,  ,25  N.  E.  439),  n,pr  ^liether 

I,   h,^  hasi  iiot ,  pleaded  the   statute  of -limitations,  to  ,  cer^g,in  specified 

claims.    Cecil  v.  Henderson,  119  N.  C.  422,  25  S.  E.  1018,  //Nor  .can  he 

be  questit^ned  w^th  a,  Tfiew  to  showing  th^t  he.is,  an  Mhitual  litigan^. 

Palmeri  v.  M'^nhattan  :|l.,,Co'.  1?3  N,  Y.  261, ,  16  L.Il. A. '  136,  30  N.  E. 

.1001.^  '    .       '    '  '''^     "    '    ■',     '  ',      ■^■''     '  '\l'^  "   '  

6Bapk  of  Cadiz  y.Slemmons,  34  Ohio  S|t.  142,  32  Am,  Rep.  3|^4;  Bisseil'y. 
Starr,  32  M;i,ch.:297;  State  y,  May,  33  S.  C.  3ai,.'ai,l?,  E.,446;  Byrd  y. 
I      )F[4id8pn,,113N.  C.  203,18,  ^.E.  209.     ,,,,..,;',,  ,'    \„  , 

7South:Bend  V.  Hardy,.  98,  Ind.  577,;   Third,  (Jseajt,  Western  Turnp.  tRoad 
Co.,  y.  Lftorois,  32  N.  Y.,127,  88  Am.  Dee.  311;  People, y„iB,raun,  1-58  N. 
,.;  ,  Y.  558,-,  53  N.  B.  529;  State  y.  Bacon,,  13  Or.  143,, 9  Pao.  393,,,.  , 
'Eldridge  v.  State,  27  Fla.  162,  9  So.  448;  CUnt6n  v.  Statej  133  Ohio  St. 
,'    27;  Curran  v.  Percival,  21  Neb.  434, ;32  N.  W.  '213;  Com,,y.  Hourigan, 
89  Ky.  305,  12  S.-  W.  550;  Territory,  v.  Campbell,,  9  M«nit.'i6,  22.  Pac. 
■      .121;  State  v.  Gra:nt,  144  Mo.  56,  46rS.'W.  1102;  People  y.  Van  Tassel, 
156  N.  Y.  561,  51  N.  E.  274;  Moore.  v.  Moore,  73  Tex.  SSZJ'll  S.  W. 
■   396.  I,    .  .  ...;,,.. 

But  this  rule  does  not  limit  the  cross-examination  for  th"iE!  ■  "putfibse  of  lay- 
'ing  the  foundation  for  impeachment  to  th'e  pstrticular' matters  testified 
to  by  the  witness  on  his  direct  examination,  nor  to  such  !&atte'rs  as 

,  ...  I  bpar  directly  and' ipunediately  upon,  the. issue  ^where  tljey  ai;ef  directly 
;  connected  with  the  subject-matter  jof  the  aqtion.iand.wi,th  the  aubject- 
matter  of  the  examination  in;chipf.i  SeH^  '•  Jenjcina,  97  Ind.  430. 

The  test  a,8  to  whether  a  fact  inquirekl  of  'on  cross-eXaminEttion  iff  Collateral 
,1  is , whether  the  cross-examining  pattyiwould  be  entitled  to  prove" it  as 
part  of  his  own  case  tending  to  establish  Kis  plea.  ^Johnson  y.  State, 
22  Texi  App.  208;  2  S.  W.  609;  Hildeburn  v.  CUrran,  65  Pa.  69. 


17,  Redirect  examination, 
A'  witness  may  be  re-examined  to  rebut  ot  neutralize  any  ad- 
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verse  inferences  which  can  be  drawn  from  the  evidence  elicited 
on  his  cross-examination.''  But  the  right  to  such  re-examination 
Qj£.teflds  only  to  such  inquiries  as  tend  ,to.  explain,  modify,  pi' 
rebut,  the  facts  or  statements  brought  out,  in  the  cross-examina- 
tion.^ The  court  may,  however,  in  its  dis(?r&tion  permit  a  wit- 
ness to  be  re-examined  Vith  reference  to  subjects  not  broughtout 
on  either  his  cross-examinatiqh  or  his  exairiination  in  chief.' 

Wherp  a  subject  is,  first  ,introduqg4  o'l,  crops-examination ,  the 
party  calling  the  witness  may,  on  his  redirect  examination, 
question  him  with  reference  thereto*  although  the-  evidence 
would  not  have  been  cbinpetfent  on  the  examinatiofriii  Chief. ^ 
And  where  a  portion  of  a  cohversg.tion  has  been  drawn  out  on 
cross-examination  the  witness  may  on  jedirect,  examiiiation,  be 
required  to  state  the  whole  of  the  conversation  so ; far  as, it  re- 
lates to  the  subject  of  inquiry  on  cross-examination.* 

iKendall  v.  Albi?,,  73  Iowa,  241,  34  N.  W.  833;  Rumrill  v.  Ash,  169  Maaa., 
341,  47  N.'e.IOIT;  Norfolk  Nat.', Bank  y.  Job,  48  Neb.  774,  '67N.'w; 
781;   Carlson  ,v.   Wintersqn,  If 7 ,  ,N.  Y.  652,  42  N.  E.  ,347;    State  v. 
_, Glenn,  95  N.  c.  677;  Westbrook  v.,Auitman,  M.  &  Co.  3  Ind.  App.  83, 
,28  ,N.,E.  1011^;  Loy  v.  Petty, '3, Ind,  App.  241,',  29  N.  E.  788.       , 
On  redirect  examination  of  witness  as  to  sanity  or  insanity,  see  note,  in  39 
i   L.R.A.  326.     For  redireet  examination  of  witness  as  to  character,  see 
notein  14  L.R.A.(N.S.)i  745, 
HBlalce  v.  Stump,  73  Md.  160,  10  L.EA.  103,  20  Atl.  788;  Baltimore  Belt 
E.  Co.  V.  Sattler,  100  Md.  306,  3  Aiin.  Cas.  660,  59  Atl.  654;  Dutton  v. 
Woodman,  9  Cush.  255,  57  Am.  Dec.  46;  Backus  v.  Barber,  75  Minn. 
262,  77  N.  W.  959;. Clark  v.  Vorce,  15  Wend.  (N.  Y.)  193,  30  Am.  Dec." 
53;  State  v.  Ussery,  118  N.  C.  1177,.24  S.' E.i  414;  Robinson  v.  Peru 
'  ':Plow&  Wheel  Co.  1  Okla.  140,  31  Pae.  988;  Farmers'  Bank  v.  Baling, 
33  Or.  394,  54  Pac.  190;   Gulf,  C.  &  S.  F.  R.  Co.  v.  Garren,  96  Tex. 
605,  97  A.  S.  R.  939,  74  S.  W.  897 ;  ■  Rtoney  v.  St.  Johnsbury  &  L.  C. 
R.  Co.  67  Vt.  594;  32  Atl.  810;  Fry  v.  Leslie;  87  Va.  269,  12  S.  E.  671; 
S'chaser  v.  State,  36  Wis.  429;   QUefen's  Case,  2  Brod.  &  B.  297,  120 
Eng.  Reprint,  981,  22  Revised  Rep.  662,  11  Eng.  Rul.  Cas.  183. 
5  Springfield  v.  Dalby,  139  111.  34,  29'  N.  E.  860 ;  Brown  v.  Burrus,  8  Mo. 
26;''Schlencker  v.  State,  9  Neb.  241,  1  N.  W.  857;  Doniielly  v.  State, 
26  N.  J.  L.  601 ;  Hemmens  v.'  Bentley,  32  Mich.  89 ;  Baird  v.  Gleekler, 
7  S.  D.  284,  64  N.  W.  118;  Graham  V.  McReynolds,  90  Tenn.  673,  18 
S.  W.  271'        ■'  ' 

IWadsworth  V.  Durinan,-  117  Ala.  6'61,  2'3  So.  690;  Hamilton  v.  Miller,  46 
Kan.  486,  26  Pac,  1030;  Chicago, 'R.' I.  &  P.  R.  Co.  y.  Griffith,  44  Neb. 
'     69'0,  62  N.  W.  868;  Gray  v'.  Cooper,  65  JST.  C.  183;  Farmers'  Bank  v. 
Abbott,  Civ.  Jur.  T.— 17. 
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Saling,  33  Or.  394,  54  Pac.  190;  Chamberlin ,  v.  Fuller,  59  Vt.  247,, 9 
Atl.  832;  Pullman's  Palace  Car  Co.  v^  Harkins,  5  C.  C.  A.  326,  17  U, 
S.  App.  22,  55  Fed.  932.  '''''' 

An  expert  may  be  asked  on  redirect  exainination  for  the  reasons  of  an 
opinion  brought  out  on  cross-examination.  Leslie  v.  Granite  H.'  Co. 
172  Mass.  468,  52  N.  E.  542.  So,  a  witness  may  testify  on  redirect 
examination  as  to  his  reasons  foj  his  intejrest  disclosed,  on  cross-ex. 
amination  (Postal  Teleg.  Cable  Co.  v.  Hulsey,  115  Ala.  193,  22  So, 
854),  and  as  to  the  reasons  for  his  belief  as  expressed  on  cross- 
examination.  PuUen  V.  Pullen,  '^-  N.  J.  — ■,  12  Atl.  138.  The  circum- 
stances attending  the  conviction  of  a  witness  which  has  been  proved 
on  his  cross-examination  cannot  be  explained  on  a  Tedirect  examina- 
tion (Lamoureux  v.  New  York,  N.  H.  &,H.  R.  Co.  169  Mass.  338,,  47 
N.  E.  1009 ) ,  though  the  witness  has  a  right  on  redirect  examination  to 
show  his  innocence.  Sims  v.  Sims,  75  N.  Y.  466;  Wolkoff  v.  Tefft,  35 
N.  Y.  S.  E.  93,  12  N.  Y.  Supp.  464.  '  '    ■ 

SMcElheny  v.  Pittsburgh,  V.  &  C.  E.  Co.  147  Pa.  1,  23  Atl.  392;  United 
States  V.  18  Barrels  of  High  Wines,  Si  Blatchf.  475,  Fed.  Gas.  No. 
15,033. 

Cross-examination  as  to  irrelevant  or  incompetent  matter  does  not  bring 
it  in  issue  so  as  to  pernlit  a  redirect  examination  upon  it-.  Sinith  v.- 
Dreer,  3  Whart.  154;  Miller  v.' Illinois  C.  E.  Co.  89  Iowa,  567,  57  N. 
W.  418;  Eoberts  v.  Boston,  149  Mass.  34'6,  21  N.  E.  668.  Contra, 
Butcher  v.  Howard,  15  Washl  693,  47  Pac.  28.  In '  Sturgis  v.  Bob- 
bins, 62  Me.  289,  the  allowance  or  rejection  of  irrelevant  testimony  on 
redirect  examination  under  such'  circumstances  was  held  discretionary 
with  the  trial  court,  and  in  Goodman  v.  Kennedy,  10  Neb.  270,  4  N. 
W.  987,  the  admission  of  incompetent  testimony  on  redirect  exam- 
ination was  held  immaterial  whfere  substantially  the  same  testimony 
was  brought  out  on  cross-examination. 

8  Louisville  &  N.  E.  Co.  v.  Malone;  109  Ala.  509,  20  So.  33 ;  Eobinson  v. 

Dugan,  4  Cal.  Unrep.  472,  35  Pac.  902;  Savannah,  F.  &  W.  E.  Ob.  v. 

Holland,  82  Ga.  25.7,  10  S.  E.  200;  Dole  v.  Wooldredge,  142  Mass.  a61, 

1   ;7  N.  E.  832;  Quigley  v.  Baker,  169  Mass. ■  303,.  47  N.  E.  1007;  Alder- 

'     tbn.v.  Wright,  81  Mich.  204,  45  N.  W.  968;  Clift  v.  Moses,  112  K  Y. 

,      426,  20  N.  E.  392;  Eoberts  v.  Eoberts,  82  N.  0.  29;  Wendt  v.  Ohi'eago, 

';-  S,t.  P.  M.  &  0.  E.  Co.  4  S.  D.  476,  57  N.  W.  226;  Dupree  v.  Estelle,  72 

Tex.  575,;  10  S.  W.  666.  -,  >  ,      ■       ... 

Testimony  pn  cross-examination  as  to  part  of  a  conversation  does  not 
render  admissible  on  redirect  examination  the  other  parts  of  the  con- 
versation on  a  different  subject.  ELallow  v.  United.  States,.  160  JJ.  S. 
187,  40  L.  ed.  388,  16  Sup.  Ct!  Eep.  263;  Mott  v.  Detroit,  G.  H.  &  M. 
E.  Co.  120  Mich.  127,  79  N.  W.  3.  Nor  does  it  change  the  rule  with 
.  ,  respect  to  hearsay.  Wagner  v.  People,  30  Mich.  384.  And  the,  factj, 
that  plaintiff  in  an  action  for  criminal  conversation  on  his  cross-ex- 
amination testified  to, a  conversation  regarding  bis  wife  and  defend- 
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f).    ant,  held  with,  the  latter,'s  mother,  does  not  justify  his  redirect  exam- 
.,.. .  jnation  as  to  the  details  of  the  conversation.;    Smith  v.  Merrill,  75 
;Wi3.  461,  44  ,N.  W.  759. 

18.  Becross-examination. 

An  opportunity  for  further  c^Oss-examination  should  be  ex- 
tended where  new  matter  has  been  elicited  upon,  the  'redirect  ex- 
amination/ but  it'  is  prbpei*  for  the  dOurj;  to  restrict  such  recross- 
examinat,ipn  to  the  masters  inquired,  into  on  the  redirect.*  And 
\iBhere  nothing  new  has  been  brought  out  on  redirect  examination 
a  further  cross-examination  lis  not  a  right  of  counsel,  and  its  al- 
lowance rests  in  the  discretion  of  ■  the  court.'         ' 

1  Wood  V.  .McGuire,  17  Ga.  303. 

a'Moellering  v.  Evans,  121  Ind.  195,  6  L.R.A.  449,  22  N.  E.  989;  State  v. 
''■'   Southernj  48  La.  Ann.  628,  19  So;  668;  Thornton  v.  Thornton,  39  Vt. 

122.  ,  I         ;.-  -,-.,, 

8  state  V.  Hoppiss,  27  N.  C.   (5  Ired.  L.)  406;  Atlantic  &  D.  E.  Co.  v.  Eie- 

ger,  95  Va.  418,  28  S.  E.  590. 
But  the  rejection  of  an  offer  to  show  on  recross-examination  an  important 
■      fact  omitted  upon  the  cross-examination,  the  witness  helng  still  upon 
'  ■' '  the  ifitand,  is  an  erroneous  exercise  of  this  discretion  which  will  not  he 
'    sustained  unless  it  is  apparent  that  no  injury  resulted.     Knight  v. 
Cunnington,  6  Hun,  100. 
But  it' is  not  reversible  error  to  refuse  to  permit  questions  to  be  put  to  a 
1     witness' on   recross-examination  where  no  excuse  is  given  why  they 
were  not  asked  on  crosS-examination.  '  Duffey  v.  Consolidated  Block 
Coal  Co.  147  Iowa,  225,  30  L.R.A.(N.S.)   1067,  124  N,  W.  609. 

19.  Interpreters;  deaf  and  dilmb  witnesses.      ; 

.  Where,  a  witness  cannot  speak  the  English  language,  or  speaks 
it  very  imperfectly,  his  testimony  may  properly  be  given  through 
a  sworn  interpreter.^  The  accuracy  of  the  interpreter's  inter- 
pretation m'Ay  be  impeached,^  and  a  Withess  whohas  testified 
through  an  interpreter  may  make  corrections  in  his  testimony  as 
recOrded-,'if  "he- has  been  misinterpreted.*   '  ■.  n;;;,,   -.iT 

\  Beaf  niutes  ma.y  give  eyidehce  either  through  an  interpreter 
who  can  communicate  with  them  by  signs,*  ;Or,by  means  of  writ- 
ten (juestions  an^,  answers;*  but  the, fact  that  they  can  read  o^ 
writjB  does  not  preclude  the  use  of  the  former  method.' 

I  State  V.  Hamii'ton,  42  ta.  Ann.  1204,  8  So.  304;  Chicago  &  4:.  K.  Co.  v. 
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Shenk,  131  111.  283,  23  N.  E.  436;  State  v.  SeVerson,  78  Iowa,  653,  43 
'■  N.  W.  533;  HoUpt  V.  Houpt,'  Wright  (Ohio)  156;  Norberg'g  Case, 
4  Mass.  81.  Under  some  statutes  the  granting  or  refusing  of  an  ap- 
plication for  an  interpreter  is  vested  in  the  discretion  of  the  court. 

The  calling  of  an  interpreter  to  aid  a  witness  in  giving  his  testimony  ia 
within  the  discretion  of  the  tr,ia,l  court,  and  is  not.  subject  to  reyiew 
on  appeal.     Brzozowski  v.  National  Box  Co.  104  111.  App.  33&. .     ,       , 

It  is  the  duty  of  the  court  to  appoint  an  interpreter  in  a  proper  case,  and 
it  is  error  to  dismiss  the  complaint  where  the  plaintiff  is  unahle  to 
examine  the  witness  becalu'se  of  his  inability  to  understand  the  laii-* 
guage.  Menella  v.  Metropolitan  Street  R.  43  Misc.  5,  86  N.  Y.  Supp. 
930.  A  Chinese  account  may  be  interpreted  to  the  court  by  a  witness. 
Yick  Wo  V.  Underhill,  5  Gal.  App.  519,  90  Pac.  967. 

A  witness  who  wrote  an  agreement  offered  in  evidence  which  is  in  a  for- 
eign language  may  translate  it  without  swearing  him  as  an  interpre- 
ter. Krevvson  v.  Purdom,  13  Or.  563,  11  Pac.  281.  So,  a.  witness  may 
narrate  in  English  the  admissions  of  a  party  made  in  a  foreign' lan- 
guage (Com.  V.  Kepper,  114  Mass.  278),  and  a  party  is  not  bound  to 
resort  to  an  interpreter  sworn  as -such  to  translate  foreign  words, testi-- 
fied  to  by  a.  witness  which  he  claims  to  have,  been  incorrectly.^  trans- 
lated by  the  witness.    Thon  v.  Rochester  R.  Co.  29  N.  Y.  Supp.  G75. 

Where  the  oath  is  administered  to  witnesses  through  an  interpreter  it  is 
not  necessary  that  the  clerk  should  repeat  the  oath  to  him  as  often 
as  he  is  called  upon  to  administer  it  to  a  witness.  Com.  v.  Jonegras, 
181  Pa.  172,  37  Atl.  207. 

As, to  the  admissibility  of  evidence  when  given  through  an  interpreter,  see 
note  to  Copi.  v.  Vose,  17  L.R.A.  813.  On  capacity  and ,  competency  of 
interpreter,  see  note  in  L.R.A. 1916.F,  1207. 

3  Schnier  v.  People,  23  111.  17. 

But  the  fact  that  an  interpreter  took  counsel  as  to  the  correctness  of  the 
interpretation  with  other  persons  not  sworn  does  not  render  the  evi- 
dence incompetent  where  the  interpretation  is  given  under  oath. 
United, States  v.  Gibert,  2  Sumn.  90,  Fed.  Cas,  No.  15,204.      , 

3  Briokson,  v.  Milwaukee,  L.  S.  &  W.  R.  Co.  93  Mich.  414,  53  N.  W.  393. 

4;Rus;ton's  Case,  1  Leach,  C.L.  408;  State  v.  De  Wolf,  8  Conn.  93,  20  Am. 
Dec.  90;  Snyder  v.  Nations,  ,5  Blackf.  295.  ,^, 

The  interpreter  need  not  be  an  expert  if  it  is  satisfactorily  sworn  that  he[ 
can  correctly  interpret  the  meaning  of  the  communication,  required. 
Skaggs  v.  State,  108  Ind.  ^3,  8  N.  E.  695;  State  v!  Weldon,  39  S.;'c., 
318,  24  L.R.A.  126',  17  S.  E.  688.  '■  '"    ' 

A  deaf  and,  dumb  person  may  be  appointed  as  an  additional  interpreter 
to  interpret  between  the  deaf  and  dumb  witness  and  the  origiiial  in- 
terpreter who  can  declare  the  testimony  orally.  Skaggs  v.  State,  108 
Ind.  53,  8  N.  E.  695.  ■■'.'•..  ■ 
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6  Dobbins  v.  Little  Rock  E.  &  Electric  Co.  79  Ark.  85,  9  Ann.  Caa.  84,  and 

note,  95  S.  W.  794 ;  Eitchey  v.  People,  23  Colo.  314,  47  Pac.  272,  384. 
B^tate  v..:^pwa,rd,  118  Mq.,127,  24  S.  W.  41^  State.v.  DeWolf,  ,8  Conn.  93, 
'2  Am.  bee.  90.  '  ' 

For  extended  discussion  of  deaf  and  dumb  persons  as  witnesses,  see  note 
to  State  V.  Weldon,  24  L.R.A.  126. 
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IX.— IMPEACHMENT    AND    COEEOBOEATION    Cffi 

WITNE,SSES. 

A.  iMPEAOHaiENT   BT   PBOOF   OF   INCONSISTENT   STATEMENTS    OE   ACTS. 

1.  Laying  foundation. 

a.  In  general. 

b.  Party  to  suit. 

c.  Recalling  for  purpose  of. 

d.  As  to  statements  in  writing. 

e.  Sufficiency  of  foundation. 

2.  Inconsistent  statements  or  conduct  generally. 

3.  Written  statements. 

a,.  In  general. 

b.  Depositions  or  affidavits. 

c.  Pleadings. 

d.  Former  testimony. 

4.  Form  of  question  to  impeaching  witness. 

B.  Impeachment  by  Pboof  op  Hostility,  Bias,  or  Interest  in  the  Ac- 

tion. 

C.  Impeachment  by  Proof  as  to  Character  oe  Reputation  and  Facts 

Affecting  Them. 

1.  General  reputation  for  truth  and  veracity  or  moral  character. 

2.  Foimdation,  questioning  impeaching  witness. 

3.  Place  and  time  of  reputation. 

4.  Conviction. 

6.  Indictment,  etc. 

6.  Specific  acts  or  oflFenses  or  line  of  conduct. 

7.  Inquiry  as  to  occupation,  associates,  or  habits. 

D.  Impeachment  by  Evidence  of  Mental  ob  Moeal  Defects. 

B.   IMPEAOKMENT  as  to  COIXATEatAL  AND  IMMATERIAL  OR  IBBELEVANT  MaT- 

TEBs  Brought  out  on  Cboss-examination. 
P.  Impeachment  of  One's  Own  Witness. 

1.  In  general. 

2.  Compulsory  witness. 

3.  Hostile  or  unwilling  witness. 

4.  Opponent  as  witness. 

G.   COBEOBOEATION    OF   IMPEACHED    WITNESS. 

A.  Impeachment  by  Proof  of  Ihtconsistent  Statements. 

OB  Acts. 

1.  laying  foundation. 

a.  In  general. — A  foundation  must  be  laid  for  impeaching  a 
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witness  by  proof  of  his  inconsistent  statements  or  acts  by  interro- 
gating him  with  reference  thereto,*  and  calling  his  attention  to 
the  time,  place,  person  to  whom,  or  other  essential  circumstances 
of  the  making  thereof,*  so  as  tO'  give  hira  an  opportunity  py  ex- 
plain them  ;*  and  in  the  absence  of  such  foundation  evidence 
thereof  is  inadmissible.*  But  a  predicate  cannot  be  based  upon 
irrelevant  or  immaterial  evidence.* 

i,Ayers  v.  Watsonj  132  U.  S.  394,  33  L.  eds  378,  10  Sup.  Ct.  Eep.  116; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Artery,.  137  U.  S.  507,  34  L.  ed.  747, 
11  Sup.  Ct.  Eep.  129;  Times  Pub.  Co.  t.  Carlisle,  36  C.  C.  A.  475, 
94  Fed.  762;  Barkly  v.  Copeland,  74  Cal.  1,  15  Pac.  307;  Skaggs  v.  Mar- 
,  tinsville,  140  Ind.  476,  33  L.R.A.  781,  49  Am.  St -Rep.  209,  39  N.  E. 
241;  Illinois  C.  R.  Co.  v.  Houchins,  121  Ky.  526,  1  L.R.A.  (N.S.)  375, 
123  Am.  St.  Eep.  205,  89  S.  W.  530;  Louisville  &  N.  R.  Co.  v.  Alum- 
baugh,  21  Ky.  L.  Eep.  134,  51  S.  W.  18;  Neff  v.  Cameron,  213  Mo. 
350,  18  L.E.A.(,N.S.)  320,  127  Am.  St.  Eep.  606,  111  S.  W.  1139; 
Thompson  v.  Wertz,  41  Neb.  31,  59  N.  W.  518 ;  Cabell  v.  HoUoway,  10 
Tex.  Civ.  App.  1307,  31  S.  W.  201;  Gregory  Consol.  Min.  Co.  v.  Starr, 
141  U.  S.  222,  35  L.  ed.  715,  11  Sup.  Ct.  Rep.  914.  The  current  stat- 
utes should  be  consulted  on  this  question. 

8Ayers  v.  Watson,  132  U.  S.  394,  33  L.  ed.  378,  10  Sup.  Ct.  Eep.  116; 
Wood  River  Bank  v.  Kelley,  29  Neb.  590,  46  N.  W.  86;  Montgomery 
V.  Knox,  23  Fla.  595,  3  So.  211;  Skaggs  v.  Martinsville,  140  Ind.  476, 
33  L.E.A.  781,  39  N.  E.  241;  Diffenderfer  v.  Scott,  5  Ind.  App.  243, 
32  N.  E.  87;  Watson  v.  St.  Paul  City  E.  Co.  42  Minn.  46,  43  N.  W. 
904;  Hammond  v.  Dike,  42  Minn.  273,  44  N.  W.  61;  Dunlap  v.  Eich- 
ardson,  63  Miss.  447;  Bartlett  v.  Cheesebrougli,  32  Neb.  339,  49  N.  W. 
360;  Hunter  v.  Gibbs,  79  Wis.  70,  48  N.  W.  257;  Daly  v.  Melendy, 
32  Nek  852,  49  N.  W.  926;  Davison  v.  Cruse,  47  Neb.  829,  66  N.  W. 
823;  Bbgart  v.  Delaware,  L.  &  W.  E.  Co.  72  Hun,  412,  25  N.  Y.  Supp. 
175;  Sieber  v.  Amunson,  78  Wis.  679,  47  N.  W;  1126.  See  also  Smith 
V.  Jones,  11  Tex,  Civ.  App.  18,  31  S.  W.  306;  Eemy  v.  Lilly,  22  Ind. 
App.  109,  53  N.  E.  387.  And  ;where  the  statement  or  declaration  has 
been  alleged  to,  haye  been  made  within, a  year  of  the  date  ,pf  trial  it 
is  held  in  Wood  Eiver  Bank  v.  Kelley,  29  Neb.  590,  46  N.  W.  86,  that 
the  time  ought  tq  be  stated  within  a  few  dfiys,  or  weeks,  or  at  ;[nost, 
.  a- month,  of  the, [time  proved.  .       .;   ,    , 

The  matter  of  discrediting  witness  by  such  proof  without  first  Calling  at- 

,  •  tention  thereto  is  held  to  rest  in  the  sound  discretion  of  the  court  in 

iCronkrite  v.  Trexler,.  187  Pa.  100,  41  Atl.  22  (evidence  not  admitted). 

In  Massachusetts  it  is'  not  necessary  to  call  attention  to  the  occasion  of 
such  statement  and  give  the  witness  a  chance  to' explain.  Allen  v. 
Whittemore,  171  Mass.  259,  50  N.  E.  618 ; '  Ca'rville  v.  Westford,  163 
Mass.  544,  40  N.  E.  893.    But  where  it  is  sought  to'  show  that  one's 
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own  witness  has  made  contradictory  sta,tements,  he  must  be  giveii  an 
opportunity  to  explain  the  contradictory  statements.  Gen.  Law  1921, 
chap.   233,    §   23.  '   ' 

3  Ayers  V.  Watson,  132  tl.  S.  3fi4,  33  t.  ed.  378,  10  Sup.  Ct.  Eep.  116;  Ham- 

mond V.  Dike,  42  Minn;  273,  44  N.  W.  61;  Dunlap  v.  Eichardsbn,  63 
,  .  Miss.  447 ;  Omaha  Street  E.  Co.  t.  Boesen,  74  Neb.  764,  105  N.  W. 
303,  4  Ii.E.A.  (N.S.),  122,  19  Am.  Neg.  Eep.  358;  H^nter  v.  Gibbs,  79 
Wis.  70,  48  N.  W.  257.  See  statutes  of  California,  Idaho,  Indian  Ter- 
ritory, Iowa,  and  Wyoming. 

A  witness '  admitting  inconsistent  statements  or  acts  is  entitled  to  state  in 
iexplanation  thereof  how,-  why,  and  under  what  circumstances  made. 
Graham  v.  McEeiynolds,  90  Tenn.  673,  18  S.  W.  272.  And  letters  hav- 
ing been  put  in  evidence  to  impeach  a  witness  the  addressee's  answers 
are  admissible  in  explanation.'  Ibid.  '  And  likewise  where  a  deposition 
has  been  admitted  to  impeach,  without- giving  a  witness  an  opportun- 
ity to  explain,  the  testimony  of  others  is  admissible  for  that  purpose. 
Ibid.  So,  a  bill  of  sale  absolute  on  its  face  having  been  introduced  to 
impeach  a  witness's  testimony  as  to  the  ownership  of' property,  he  may 
in  explanation  testify  that  although  absolute  on  its  face  it  was  in 
fact  intended  as  security.  Peck  v.  Mantling,  99  N.  C.  157,  5  S.  E. 
743.  And  a  witness  interrogated  as  to  a  conversation  to  lay  a  founda- 
tion for  impeachment  is  entitled  to  give  the  whole  thereof,  so  far  as 
.(pertinent.  Savannah,  F.  &  W.'  E.  Co.  v.  Holland,  —  Ga.  — ,  9  S.  E. 
1040.  .  So,  a  witness  impeached  by  the  introduction  of  evidence  as  to 
a  conversation .  should,  on  being  recalled,  be  allowed  to  state  what 
that  conversation  was  so  as  to  shoyr.  that  thfcre  w-as  a  misunderstanding 
,  and  that  his  statements  at  that  time  were  not  inconsistent  with  hia 
testimony  on  the  trial,  Louisville  &  N.  E.  Co.'  v.  Alumbaugh,  21  Ky. 
L.  Eep.  134,  51  S.  W.  18.  A  witness  who  on  cross-examination'  has 
been,  askedas  to  an  answer  in  garnishment  proceedings  to  lay  a  founda- 
-  tion  ifor  impeaching  hia  credibility,:  must  be  permitted  on  redirect 
examination  to  explain  ,  such  answer.  Smith  v.  Traders  Nat.  Bank, 
,82  Tex.  368,  17  S,  W.  779. 

4  The  Charles  Morgan,  115  U.  S.  69,  29  L.  ed.  316,  5  Sup.  Ct.  Eep.  1172; 

Mutter  V.  L  X.  L.  Lime  Co.  5  Cal.  Unrep.  211,  42  Pac.  1068;  Birch  v. 
Hale,  99  Cal.  299,  33  Paic.  lOSSi  Trabing  v.  California  Nav.  &  Improv. 
Co.  121  Cal.  137,  53  Pac.  644;  Sharp  v.  Hicks,  94  Ga!.  624,  21  S.  E.  208; 
Robinson  v.  Savage,  124  111.  266,  15  N.  E.  850;  Perishable  Freight 
Transp.  Co.  v.  O'Neill,  41  111.  App.  423 ;  North  Chicago  Street  E.  Co. 
V.  Cottingham,  44  IlL  App;'  46;  Seckel  v.  York  Nat.  Bank,  57  lU. 
App,  579;  Eichmond  Bros.  v.  Sundburg,  77  Iowa,  255,  42  N.  W.  184; 
Swanaon  v.  French;  92  Iowa,  695,  61  N.  W.  407 ;  Kreuger  v.  Sylvester, 
,  ,100  Iowa,  647,  69  N.  W.  1059;  Koehler  v.  Buhl,  94=  Mich.  496,  54  N.; 
ll¥.  157;  Connell  V.  McNett,  109  Mich.  329,  67  N.  W.  344;  Standard 
Life  &  Acci.  Ins.  Co.  v.  Tinney,  73  Misa.-  726,  19  So.  662;  Fultoh  v. 
Hugl^es,  63  Miss.  61;  Bates  v.  HoUaday,  31  Mo.  App.  162;  Wheeler  v. 
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"■  A^an  Sickle,  37  Neb.  651,  56  N.  ■\\',  196;  Wyler  v.  Rothschild;  53  Neb. 
566,  74  N.  W.'41;  Morris  v.  Kew  York,  O.  &  W.  R.  Co.  143  N.  Y.  88, 
42  N.  E.  410;  McCulloch  v.  Dobson,  133  N.  Y.  114,  30  N.  E.  '641; 
Vaughn  ilach.  Co.  v.  Quintard,  37  App.  Div.  368,  55  N.  Y.  Supp. 
1114;  Weymouth  v.  Broadway  &  S.  Ave.  R.  Co.  2  Misc.  506,  22  N.  Y. 
Supp.  1047;  Parroski  v.  Goldberg,  80  Wis.  339,  50  N.'  W.  191.  See 
also  infra,  §  2,  as  to  laying '  foundation  for  written  statements.  Such 
a  foundation  must  be  laid  either  before  or  supplied  by'  examination 
of  a  witness '  Bubseqiieiitly.  Stone  v.  Nbrthwestern  Sleigh  Co.  70  Wis. 
585,  36  N.  W.  248.  So,  a  witness  whose  testimony  has  been  taken  by 
deposition  or  commission  cannot  be  impeached  by  proof  of  his  incon- 
sistent statements  or  declarations  to  which  his  attention  Was'  not 
called  on  such  examination.  Monrocville  v.  Weihl,  2  Ohio  Dec.  343; 
Texas  &.P.  Coal  Co.  v.  Lawson,  10  Tex.  Civ.  Ajip.  491,  31  S.  W.  843; 
Fitch  V.  Kennard,  46  N.'  Y.  S.  R.  271,  19  N.  Y.  Supp.  468.  '  Btit  in 
Billings  V.  'Metropolitan  L.  Ids.  Co.  70  Vt.  477,  4l  Atl.  516,  it  is 'held 
that  a  witness  whose  testimony  is  given  on  a  trial  by  deposition  may 
be  impeached  by  the  introduction  in  evidence  of  a  letter  written  and 
signed  by  him  which  tended  to  contradict  his  testimony  as  to  material 
'  facts,  without  calling  his  attention  to  the  deelaration  therein.  A  wit- 
ness may  be  inipcached  by  evidence  of  declarations  out  of  court  con- 
trary to  what  he  has  testified  to  on  the  witness  stand,  although  no 
'foundation  was  laid  therefoi-  in  his '  cross-examination,  w-here  no  ob- 
jection is  made  on  that  ground.  Haas  v^  Brown;  21  Misc.  434,  il  N. 
Y.  Supp.  606. 
SBeall  V.  Folmar  &  Sons  Co.  122  Ala.  414,  26  So.  1;  Griel  v.  Solomon,  82 
Ala.  85,  60  Am.  Rep.  733,  2  So.  322.  See  Infra,  sul^div^sion  D,  as  to 
contradiction  as  to  immaterial  matters  brought  out  on  cross-examina- 
tion. '  , 

b.  Party  to  suit — The  fule  is  generally  stated  to  be  that 
where  a  party  to  a  suit  becomes  a  withess  therein  he  may  be 
impeached  by  proof  of  statements  made  by  him  "without  a  foun- 
dation being  laid  therefor,  and  it  would  seern.  to  be  on  the  ground 
that  the  admissions  of  a  party  are  always  adsmissible  in  evidence 
against  him.*  ■;■ 

1  Coffin  V.  Bradbury,  3  Idaho,  770,  95  Am.  St.  Rep.  37,  35  Pac.  715;  San 

,     dcrs  V.  Clifford,  ,72  Mo.  App.  548;  Owens  v.  Kansas  City,  St.  L.  &  C 

B.  R.  Co.'  95  Mo.  169,  6  Am.  St.  Rep.'  39,,  8"S.'W.   350;   Kreiter  v. 

'Bomberger,  82  Pa.   59,   22  Am.  Rep.  750;   Cdllins  v.  Mack,  31  Ark, 

684;   Lueas' V.  Flinn,i35  Iowa,  9;  Robbins  v.  Downey;  45  N.  Y.  S.  R. 

279,  18  N.  Y.  Supp.  100;  Rose  v.  Otis,  18  Colo.  59,  31  Pac.  493. 

But  in  Conway  v.  Nicol,  34  Iowa,  533,  it  is  said  that  while  the -declaration 

out  of  court  of  a,  party  may  be  introduced  as  an  '  admissiofl  of  fact, 
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yet  in  order  that  such  declaration  may  operate  as  an  impeachment 
of  his  character  as  a  witness  his  attention  must  be  directed  to  the 
time,  place,  and  person  involved  in  the  supposed  contradiction.  And 
.  in  Browning  v.  Gosnell,  91  Iowa,;  448,  59  N.  W.  340,  deciding  that 
a  witness  cannot  be  impeached  by  proof  of  statements  out  of  court  in 
conflict  with  his  testimony  in  chief  without  laying  a  foundation  there: 
for  by  calling  his  attention  to  the  time  and  pliice  when  and  where  the 
statements  were  made,  although  he  is  a  party  to  the  action,  the  court 
says  that  the  rule  seems  to  be  different  when  the  proposed  evidence 
is  in  the  nature  of  an  admission  of  a  party  to  the  record,  and  it  is 
not  intended  for  impeaching  purposes. .  So,  in  Davis  v.  Franke,  33 
Gratt.  413,  it  is  held  that  a  witness,  although  a  party  to  the  suit, 
cannot  be  discredited  by  proof  that  he  requested  the  impeaching  wit- 
ness to  testify  for  him,  without  calling  his  attention  thereto.  And 
in  Martineau  v.  May,  18  Wis.  54,  deciding  that  failure  to  fii-st  inter- 
rogate a  party  to  a  suit  who  testified  in  his  own  behalf,  as  to  an 
attempt  by  him  to  procure  a  witness  to  give  false  testiniony,  before 
the  admission  of  such  testimony  for  the,  purpose  of  impeachment,  is 
not  error  justifying  a  reversal  where;  the  witness  sought  to  be  dis- 
credited did  not  depart  the  court  but  was  afterwards  recalled  and 
testified  further  on  the  subject,  it,  is  said  that  where  such  evidence  is 
admitted  merely  for  the  purpose  of  impeacliment  it  is  perhaps  th^ 
established  rule  that  the  witness. sought  to  be ,  impeached  must  first 
be  interrogated  as  to  the  fact. 

c.  Meeallmg  for:  purpose  of.— ^The  court,  may,  in  its  discre- 
tion, permit  the  recalling  of  a  witness  of  an  adverse  party  for 
the  purpose  of  laying  a  foundation  for  impeaching  him,  where 
such  foundation  was  not  laid  upon  cross-examination.* 

1  Ashton  v.  Ashton,  11  S.  D.  610,  79  N.  W.  1001.  And  see  also  Thompson 
v.  Ish,  99  Mo.  160,  17  Am.  St.  Rep.  552,  12  S.  W.  512.  But  that  it  is 
not  necessary  to  call  his  attention  thereto,  see  Wilkins  v.  Babbershall, 
32  Me.  184;  Hedge  v.  Clapp,  22  Conn.  262,  58  Am.  Dec.  424;  Cook  v. 
Brown,  34  N.  H.  460;  Tucker  v.  Welsh,  17  Mass.  160,  9  Am.  Dec.  137; 
Gould  V.  Norfolk  Lead  Co.  9  Cush..  338,  57  Am.  Dec.  50.  See  also 
Allin  V.  Whittemore,  171  Mass.  259,  50  N.  E.  518;  Carville  v.  West- 
ford,  163  Mass.  544,  40  N.  E.  893. 

d.  As  to  statements  in  writing. — To  permit  the  introduction 
in  evidence  of  written  inconsistent  .statements  of  a  witness  to  im- 
peach him  a  foundation  must  have  been  laid  therefor.* 

1  Mullen  V.  McKim,  22  Colo.  463,  45  Pac.  ,410  (answer  in  previous  suit); 
Robinson  v.  Savage,  124  111.  266,  15  N.  E.  850   (affidavit) ;  Travelers 
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,rreferred  Acci.  Asso.  v.  McKinney,  57  111.  App.  141  (affidavit)  ;.  Mich- 
igan F.  &  M„Jn3.  Co.  V.  VVieh.iS  Colo.  App.  409,  46  Pac.  687  (affida- 
vit) ;  Hanscom  ,v.  Burmood,  35  iNeb.  50,4,  53  N.  W.  371  (fqrmer  tes- 
timony),;, ;Carder  V.  Primm,,52  Mo, ,  App.  102  (former  testimony)  ; 
Georgia  ,E. '&'Bkg.^  Co.  ;V.  Smith,  85  Ga..  530,  11  ,s!  E.  859,  (brief  of 
former  testimony);  ,but  see  below  as  to  statement  , under  oat)^  in 
Georgia.  ,  Npr  can  failure  to  testify  on  former  trial  as  to  facts  tes- 
ti^ejl.to  on  a  second  trial  be  shov^n  ^t  the  lattey.  trial ^ for  l^e  purpose 
of  impeaching  ^the  witness  without  showing  that,h,e  was  ini;errogated 
on  tjhe  fif at  trial  as  to  such  facts,,,  or  had  his  attention  directed  thereto. 
Wheeler  v,  Van  Sickle,  37  Neb.  651,  56  N.  W.  196;  Bradford  v.  Bar- 
clay,  39  Ala,  33  (deposition  in  same  case)  ;  Howe  Mach,  Qo.  v.  Clark, 
15  Ka|n.,492  (deposition);  Samuels  v.  Griffith,  13  Iowa,  103  (prior  dep- 
osition to  impeach  subsequent  deposition) .  So,  a  deposition  in,  an- 
qther  action  was, held  not  admissible  without  foundation  laid,  in  Draper 
V.  Taylor,  58  NeJD.  787,  79  N.  ,W.,  709.  And  letters  written,  by  a  witness 
are  not.  adniissihle  where  the  witness's  attention  is  not  called  to  them 
on  his  examination.  Boot  v.  Borst,  142  N.  Y.  62,  36  N.  E.  814,  re- 
versing 47  N.  Y.  S.  R.  799,  20  N.  Y.  Supp.  189;  Burleson  v.  Collins, 
— 'Tex.  Civi'App.  — ,  28' S.  W.  898;  Perishable  Freight  Transp.  Co. 
V.  Cii^eili,  4,1  111.  Ap.,  423;  Richmond  v.  Sundburg,  77  Iowa,  255,  42 
N.  W.  184;  but  written  statements  are  held,  in  Doud  v.  Donnelly,  59 
Hun,  615,  l2  N.  Y.  Supp.  396,  to  be  admissible  for  impeachment  with- 
out first  calling  the  witness's  attention  to  the  time  and  place  where 
they  were  made,  if  identified  as  genuine  by  the  witness  after  examina- 
'tipri.  J^nd  in  McDaneld'v.  McDaneld,  i36  Ind.  603,  36  N.  E:  286,  it 
is  held  not,  error  to  permit  a  letter  to  be  introduced  for  the  purpose 
of  impeachment,  where  no  objection  was  made  to  it'on  the  ground 
that  no  proper ,  foundation  had  been  laid  for  impeaching  the  witness. 
After  ,a,dmitting  that  a  vvitness,  if  present,  would  testify  as  stated  in  the 
.aSidavit,,  in.or^er  to  avoid,  a  cpntinuanoe,  he  cannot  ^e,  impeached  by 
,,  a  .Ipttpr  ,^]fittpfl  ,by  him,  because  no  foundation  can  he  l^id  foi  the 
impesiehjng  evidence.  ,  North  Chicago  Street,  R.  Co.  v,.  Cottjngham,  44 
Ill.,jApp.  ,46^,  ,      ,,i     .    '      !,,.,,  ,  ,'     '  ,   '  , P .'' .  ,.V 

Sn  Billings  v.  Metropolitan-  L.  Ins.  Co.  70  Vt.  477,  41.  Atl.  516,  it, is  held 
'that  a  ^witness  whose  testimony  is  given  on  the  trial  by  deposition 
may  be  impfeaehed  by  the  introduction  in  evidence  of  a  letter  written 
''and  signed  by  him  which  tends  to  contradict  him  as  to  material  mat- 
ters, without  calling  his  attention  to  the  declarations:  therein.   ;  But 
see  Mtjnroeville,  v.  Weihl,  2  Ohio  Dec.  343;   Texas  &  P.  Coal  Co.  v. 
'■  '  taWson,  10  Tex.  Civ.  App.  491,  31  S.  W.  843;  Fitch  v.  Eennard,  46 
N.  Y.  S.  R.  271,  19  N.  Y.  Supp.  468;   Seckel  v.  York  Nat.  Bank,  57 
111.  App.  519,,,  • 

Other  written  statements  held  inadmissible  without  if oundation :  Maxted  v. 
Fowler,  94  Mjeh.  106,  53  N.  W.  921;  Kirchner  v.  Laughlin,  6  N,  M. 
5p0,  28  Pac.  505;  Wej'mouth  v.  Broadway  &  S.  Ave.  R.  Co,  2  Misc. 
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506,  22  N.  Y.  Supp.  1047;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Briggs,  4 
Tex.  Civ.  App.  515,  23  S.  W.  503;  Lockwood  v.  Boston  Elevated  R.  Co. 
200  Mass.  537,  86  N.  E.  934,  22  L.R.A.  (N.S.)  '488.      ■ 

But  a  contract  for  the  construction  of  a  sewer  by  which  the  cohtfalctor 
agreed  to  save  the  city  from  all  dainage  because  of  injuries  received 
by  the  work  is  held  adihissible:  to  show  interest  of  the  contractor  as 
a  witness  for  the  city  in  ah  action  for  personal  injuries  caused  by 
defective  condition  of  the  street,  without  any  cross-examination  of 
such  witness  and  denial  of  interest,  as  affecting  liis  credibility.  Au- 
rora V.  Scott,  82  111.  App.  616.  Anil  that  it  is  not  necessary,  in  order 
to  iiitroduce  a  foi-mer  deposition  of  a  witness  or  atisWers  to  interrog- 
atories taken  by  cominission  as  impeaching  evidence,  to  lay  a  founda- 
tion therefor  by  interrogating  him,  as  to  whether ' he  made'it,  slating 
the  time  and  place,  etc.,  see  Williams  v.  Chapman,  7  Ga.  467;  Bryan 
V.  Walton,  '14  Ga.  185; 'Molyneaux  v.  Collier,  30  Ga. '731;  and' the 
Georgia  Code  dispenses  with  such  preliminary  where  the  statements 
of  a  witness  are  written  and  have  been  made  uhdei-  oath  in  some 
judicial  proceeding. 

That  where,  the  statements  are,  in  writing  it  is  necessary  to  sliovf  ■fihe  same 
to  the  witness  before  cross-examining  him  in  reference  thereto,  see 
Ecker  v.  McAllister,  45  Md.  291;  Peck  v.  Parchen,  52  Iowa,  46,  2  N. 
W.  597;  Stamper  v,  Griffin,  12  Ga.  450,  65  Am.  .Dec.  628  (letter,  but 
as  to  statements  under  oath  in  Georgia  see  casps  cited  siipra) ;  New- 
comb  V.  Griswold,.  24  N.  Y.  298.  And  in  decifliilg  that  in  laying  a 
foundation  to  impeach  a  witness  he  cannot  be  asked  to, state  what  he 
.thought  he  made  oath  to, concerning  a  certain  matter  in  his,  petition, 
the  court  in  Callanan  v.  Shaw,  24  Iowa,  441,  says  that  it  might  have 
been  proper  to  have  stat,ed  the  particular  inatter  and  then  ask  him 
,  if  he  made  I  oath  thereto,  or  the  better,  and  probably  the  correct,  prac- 
tice would  have  been  to  have  shown  the  witness  the  petition'  aid  then 
ask  him  if  he  had  svi'orri  to  it.  So,  in  Romertz'v.  East  River  Nat. 
Bank,  49  N.  Y.  577,  deciding  that  a  sufficient  foundation  is  laid  for 
the  introduction  of  the  deposition  of  a  witness  to  impeach  him  by 
showing  it  to  him  and  by  his  statement  that  he  signed  it  and  that 
it 'Was  read  over  to  him  before  he  signed  it,,  it  is  said  that  it  would 
not  have  been  competent  to  have  repeated  particular  ,  sentences  and 
ask  if  he  testified  to  them,  because  the  paper  was  the,  best  evidence 
of  what  it  contained.  The  current ' statutory  provision,  on  this  ques- 
'  tion  should  be  consulted. 

e.  Sufficiency  of  foundation. — In  laying  the  predicate  for 
impeachment  it  is  not  necessary  that  the  exact  time,  place,  or 
words  be  given,  but  it  is  sufficient  if  these  be  named  with  reason- 
able certainty  and  sufficient  distinctness  to  fully  call  to  the  atten- 
tibn  of  the  witness  the  statements  it  is  claimed  he  had  made.* 

iPojiahoo  V,  Scott,  —  Tex.  Civ.  App.  — ,  30  S,  W,  385;  Mayer  v.  Appel, 
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'13"^  111.  App.'  87;  Nelson  v.  Iverson,  24  Ala.  9,  60  Am.  Dec.  442;  .Union 
Parish  School  Board  v.  Trimble,  33  ha.  Ann.  1073;  Bennett  v.  O'Byrne, 
23  Ind.  604.  But  a  proper  foundation' is  not  laid,  for  impeaching' a 
witness  by  proof  of  certain  statements,  where  such  witness's  attention 
was  not  called  to  the  statements  made  nor  the  itime  of  making,  the 
same,  but  was  asked  if  she  had  a  conversation  with  a  certain  person 
'  in  reference  to  the'  matter  in  question.  Higgin,8 ,  v.  Carlton,  28  Md. 
il5,  92  Am.  Dec.  666. 
A  sufficient  foundation  for '  impeachment  by  proof  of  contradictory  state- 
ments is  laid  where  the^  whole  of  the  cross-examination  makes  known 
to  the  witness  the  time  and  place  where  and  to  whom  the  statements 
were  made,  although  any  one  question  asked  may  not  have,  sufficiently 
shown  such  facts.'  International  &  G.  N.  R.  Co.  v.  Dyer,  76  Tex.  156, 
13  S.  W.  377.  And  the  impeaching  question  need  not  negative; the 
presence'  of  other  persons  than  the  witness  and  the  person  to  whom  the 
witness,  as  disclosed  by  the '  question,  addressed  himself,  or  gtate 
affirmatively  that  such  person  was  present.  Plass  v.  Plasa,  122  Cal. 
3,  54  Pac.  372.  Questions  propounded  which  call  attention  to  the  time 
and  place  and  the  specific  statements  claimed  to  have  been  raadCj  are 
sufficiently  specific.    Ashton  v.  Ashton,  11  S.  D.  610,  79  N.  'W.lOO.l. 

A  question  which  elicits  an  answer  that  the  witness  did  not  see  the  im- 
pea,ching,  witness  for  over  a  year  before  a  certain  occurrence,  difring 
,  which  period  the  alleged  conversation  took  place,  and  that  she  never 
made  ascertain  statement  to  such  witness,  lays  a  sufficient  foundation 
;f(5r  the  introduction  of  the  testimony  of  the  impeaching  Witness  affirm- 
ing the  making  of  such  statement.  Hertz  v.  Minzesheimer,  12  Misc. 
58,  33  N.  Y.  Supp.  48. 

A  sufficient  foundation  for  a  question  as  to  whether  a  witness  did  not  on 
a  certain  occasion  state  to  the  impeaching  witness  that  the  insured's 
books  were  wrong,  and  that  he  had  no  such  stock  as  he  claimed,  and 
that  his  charges  were  erroneous,  is  laid  by  testimony  of  the.  former 
witness  that  he  did'  not  remember  having  any  conversation  specially 
with  the  impeaching  witness  and  his  denial  of  stating  that  he  had 
told  insured  Jiis  books  were  wrong,  and  that  he  had  ho  sUch  stock 
as  he. claimed,  and  that  he  never  said  ahything  to  the  impeaching 
witness  about  the  stock  being  overestimated  by  the  insured.  Cale- 
donial  Ins.  Co.  v.  Traub,  83  Md.  524,  35  Atl.  13..  And  a  question 
whether  a  witness  did. not  make  certain  statements)  to  a  person  named 
at  or  before  the  time  of  t}ie  l^st  trial  of  the  cause,  in  a  certain  city 
and  during  a  certain  month  and  year,  is  sufficient,  to  advise  him  of 
the  declarations  on  which  he  is  to  be  impeached  and  when,  to'  whom, 
and  the  occasion  on  which  they  were  made.'  Spohn  v.  Missouri  P. 
E.  Co.  122  Mo.  1,  26  S.  W.  663.  But  a  sufficient;  foundation  is  not 
laid  if  the  witness's  attention  is  not  called  to  the  place  at  all,  and 
to  the  time  only  as  some  time  in  a  designated  month  or  thereabouts, 
and  the  impeaching  question  differs'  materially  in  subjectrraatter  frpm 
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that  asked  the  witnesses  sought  tc  be  iinpeaehed.  Spohn  v.  Missouri 
P.  E.  Co.  116  Mo.  617,  22  S.  W.  690.  So,  a  former  inconsistent  decla- 
ration was  held  inadmissible  in  Wood  Kiver  Bank  v.  Kelley,  29  Neb. 
590,  46  N.  W.  86,  where  the  witness's  attention  was  called  thereto 
as  having  been  made  in  July  of  a  certain-  year,  and  i  the  offer  is  to 
prbve  such  a  declaration  some  time  during  the  summer  of  that  year. 
And  where  the  witness's  examination  was  limited  to  a, ,  conversation 
with  the  impeaching  witness  during  a  certain  year, , testimony, which 
related  to  a  conversation  in  some  other,  year  was  exclliji^d  in  Jackson 
V.  Swope,  134  Ind.  Ill,  33  N.  E.  909,  But,  in  Kirshbaum  y.  Hanover' 
P.  Ins.  Co.  16  Ind.App.  606,  45  N.  E.  1113,  the  fixing  pf  the  time  at 
"about  one  year  ago"  was  held  sufficient  where  the  exact  time  could 
not  be  fixed.  Calling  the  attention  of  a  witness  to  contradictory 
statements  as  made  shortly  after  a  previous  trial  is  not  sufficient  to 
lay  a  foundation  for  impeachment  by  proof  of  swch  statements  as 
made  shortly  before  such  previous  trial,  (^uiney  Hprse  R.  &, Carrying 
Co.  v.  Gnuse,  137  111.  264,  27  N.  E.  190.  And  a  sufficient  foundation 
is  not  laid  for  the  admission  of  impeaching  evidence  by  testimony  as 
to  a  conversation  with  the  witness  sought  to  be  impeached,  where  the 
latter's  attention  was  called  not  to  the  conversation  so  testified  to, 
but  to  a  subsequent  conversation  between  the  same  parties.  Green 
V.  Southern  P.  Co.  122  Cal.  563,  55  Pac.  577.  Asking  a  witness  if 
he  was  ever  arrested  for  fast  driving  in  a  certain  city  does  not  lay 
a  sufficient  foundation  for  his  impeachment  by  proof  that  he  pleaded 
,.  guilty  to  a  violation  of  an  ordinance  against  fast  driving  in  that  city, 
before  a  justice  of  the  peace  on  a  certain  day  and  year.  Sieber  v. 
Amunson,  78  Wis.  679,  47  N.  W.  1126.  .  - 

2.  Inconsistent  statements  or  conduct  generally. 

A  witness  may  be  impeached  by  proof  as  to  a,  material  mat- 
ter/ of  subsequent*  or  prior  contradictory  statements^  wbipn  he 
denies  makitig,  or  of  which  he  testifies  he  has  no  recollection  or 
does  not  renaember  ;*  but  where  he  admits  having  made  such 
statements  further  evidence  is  inadmissible,  as  such  admission  is 
sufficient  proof  thereof.*  Facts  or  conditions  contradictory  of 
the  witness's  testimony  are  not  always  so  admissible.®  And 
usually  a  niere  former  opinion  expressed  by  a  witness  which  is 
inconsistent  with  the  facts  or  the  opinion  which  the  facts  he 
testifies  to  tend, to  establish,  is  inadmissible  for  the!  purpose  of 
impeachment;''  but  his  inconsistent  acts  or  conduct  are  admis- 
sible for  that  purpose.'  The  impeaching  testimony  must  be 
limitied  to  the  purpose  for  which  it  was  admitted.' 

1  Jordan  v.  McKinney,  144  Mass.  438,  11  N;  E.  702;,  St.  Louis  Gaslight  Ca 
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V.  American  F.  Ins,  "Co.  33  Mo.  App.  348;  A.  0.  Conn  Co.  v.  Little 
Suamieo  Lumber  Mfg.  Co.  74  Wis.  652,  43  N.  W.  660.  But  not  as  to 
an  immaterial  or  irrelevant  matter.  Mann  v.  State,  124  Ga.  760,  4 
L.R.A.{N.S.)  934,  53  Sj  E.  324;  Louisville  &  N.  E.  Co.  v.  Webb,  99 
Ky.  332,  35  S.  W.  1117;  Towle  v.  Sherer,  70  Minn.  312,  73  N.  W.  180; 

i;  Carder  v.  Prinun,  60  Mo.  App.  423;  Em  v.  Rubinstein,  72  Mo.  App. 
1337;  Curran  v.  Peroival,  21  Neb.  434,  32  N.  W.  213;  Furlow  v.  United 
Oil  Mills,  104  Ark.  489,  149  S.  W.  69,  45  L.R.A.(N.S.)  372;  Kirk  v. 
Seattle  Electric  Co.  58  Wash.  283,  108  Pac.  604,  31  L.R.A.(N.S.)  991. 
See  also  infra  as  to  collateral  matter  brought  out  on  cross-examina- 
tion. 
*  Where  a  witness  admits  that  he  testified  to  matters'  of  which  he  knew 
nothing  the  opposite  party  may,  after  recalling  him  and  asking  him 
as  to  such  admissions,  impeach  him  by  proof  thereof,  although  it  was 
after  he  was  discharged.  Thompson  v.  Ish,  99  Mb.  160,  12  S.  W.  510. 
But  not  until  a  proper  foundation  is  laid  therefor  by  iriterrogaiting 
him  in  regard  to  the  statement.  McCuUoch  v;  Dobson,  133  N.  Y.  114, 
30  N.  E.  641.  See  also  Haas  v.  Brown,  21  Misc. '434,  47  N.  Y.  Supp- 
606  (hostility).  But  that  a  party  cannot  directly  discredit  his  own 
witness  by  proof  of  a  subsequent  contradictory  statement  out  of  court, 
see  Wheeler  v.  Thomas,  67  Conn.  577,  35  Atl.  499.  As  to  impeach- 
ment of  one's  own  witness  by  proof  of  contradictory  statements,'  see 
infra,  subdivision  F,  note  7. 
8  See  the  statutory  provisions  in  various  states.  Leahey  v.  Cass  Ave.  & 
F.  G.  E.  Co.  97  Mo.  165,  10  S.  W.  58;   First  Nat.  Bank  v.  Atlanta 

'  Eubber  Co.  77  Ga.  781;  Milligan  v.  Butcher,  23  Neb.  683,  37  N.  W. 
596;  Spohn  v.  Missouri  P.  R.  Co.  101  Mo.  417,  14  S.  W.  880;  McAfee 
V.  Montgomery,  21  Ind.  App.  196,  51  N.  E.  957 ;  Louisville  &  N.  R.  Co. 
'  V.  Lawson,  88  Ky.  496,  11  S.  W.  511;  Western  tJ.  Teleg.  Co.  v.  Ben- 
nett, 1  Tex.. Civ.  App.  558,  21  S.  W.  699;  Milford  v.  Veazie,  —  Me:  — , 
6  New  Eng.  Eep.  646,  14  Atl.  730 ;  Jones  v.  New  York  L.  Ins.  Co.  168 
Mass.  245,  47  N.  E.  92;  Re  Hardy,  59  Mich.  352,  26  N.  W.  539;  Strat- 
ton  V.  Dole,  45  Neb.  472,  63  N.  W.  875;  Spague  v.  Bristol,  63  N.  H. 
430;  Palmeri  v.  Manhattan  Elev.  R.  Co.  60  Hun,  579,  14  N.  Y.  Supp. 
468;  Effray  v.  Masson,  28  Abb.  N.  C.  207,  18  N.  Y.  Supp.  353;  Barrett 
V.  Smith,  4Z  N.  Y.  S.  R.  936,  19  N.  Y.  Supp.  1020;  Post  Pub.  Co.  v. 
Hallam,  8  C.  C.  A.  201,  16  U.  S.  App.  613,  ,59  Fed.  530;  Woodward  v. 
Blue,  lOiS  N.  C.  109,  9  S.  E.  492;  Joseph!  v.  Furnish,  27  Or.  260,  41 

'  Pac.  424;  Phillips  v;  Kesterson,  154  111.  572,  39  N.  E.  599;  Farmers' 
Bank  v.  ,Saling,  33  Or.  394,  54  Pac.  190;  Ed^yards  v.  Osinan,  84 
Tex.  656,  19  S.  W.  868;  McQuiggan  v.  Ladd,  79  Vt.  90,  14  L.R.A 
(n!s.)  689,  64  Atl.  503;  Bonner  v.  Mayfleld,  82  Tex,  234,  18  S.  W. 
Sdff;  Tunell  v.  Larson,  37  Minn.  258,  34  N.  W.  29;  Hertz  v.  Minzes- 
■  iieimer,  12  Misc.  58,  33  N.  Y.  Supp.  48,  afSrming  10  Misc.  779,  30  M. 
Y.  Supp.  805;  Bruner  v.  Nisbett,  31  111!  App.  517;  Handy  v.  Canning, 
.iee'Mass.  '107,  44  N.  E.  118  (against  title)  ;  Towle  v.  Sherer,  70  Minn. 
312,  73  N.  W.  180   (admission);  Swift  v:  Withers; '63  Minn.  17,  65 
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N.  W.  85  (ownership);  Immaculate  Conception  Church  v.  Shaffer, 
88  Huui  335,  34  N.  Y.  Supp.  724  (declaration  as  to  easement)  ;  Wil- 
son V.  Wilson,  137  Pa.  269,  20  Atl.  644^  (declaration);  Heintz  v. 
'  '  Caldwell,  16  O^hio  C.  C.  630,  9  Ohio  C.  D.  412  ( declaratioiis,  affirm- 
ance of  facts)  ;  Dudley  v.  Satterlee,  8  Misc,'538,  28  N.  Y.  Suppi  741 
(whether  of  fact  or  opinions)  ;  Donahoov.  Scott,  —  Tex.  Civ.  App. 
—,30  S.  W..385  (duress)  ;  Ee  Snelling,  136  N.  Y.  515,  32  N.  E.  1006 
(pay  offered  for  testimony);  Doherty  v.  Lord,  8  Misc.  227,  28iN.  Y. 
Supp.  720  '(cailse  of  accident)  ;  Hess  v.  Redding,  2  Ind.  App.  199,  28 
N.  E.  234  (pay  offered  for  testimony)  ;  Bray  v.  Latham,  81  Ga.  640, 
8  S.  E.  64;  Baltimore  City  Pass.  R.  Co.  v.  Knee,  83  Md.  77,  34  Atl. 
252  (witness  denying  statement  of  no  knowledge  of  "particulars"  of 
the  accident,  impeachable  by  proof  of  statements  of  knowledge  ot;"de- 

„- tails");  Ludtke  v.  Hertzog,   18  C.   C.  A.  487,  30  U.   S.  App.   637,  72 

-  Fed.  142;  Tolman  v.  Smith,  43  III.  App;.  562.  But  evidence  of  contra- 
dictory statements  for  the  purpose  of  impeachment  is  properly  ex- 
cluded where  the  impeaching  witness  is  unable  to  remember  Avljich  of 
two  witnesses  made  such  statement.  Southern  E.  Co.  v.  Williams, 
113  Ala.  620,  21  So.  328.  And  a  witness  whose  credibility  has  been 
attacked  by  the  introduction  in  evidence  of  the  record  of  her  convic- 
tion of  a  crime  and  who  has  given  no  testimony  in  explanation  there- 
of, cannot  be  cross-examined  in  regard  to  that  crime  and  thein  im- 
peached by  showing  that  she  had  made  statements  contradictory  to 
those  made  on  such;  cross-examination.  Cole  v.  Lake  Shore  &  M.  S.  E. 
Co.  95  Mich.  77,  54  N.  W.  638.  Evidence  of  contradictory  statements 
is  admissible  for  impeachment,  although  not  admissible  as  evidence  of 
the  truth  of  such, statements,  Eechow  v.  American  Cent.  Ins.  Co.  65 
Mo.  App.  52;  Smith  v.  Thoma5,.121  Cal.  533,  54  Pac.  71;  Union  Coal 
Co.  v.  Ednaan,  16  Colo.  438,  27  Pac.  1060.     That  declarations  of  an 

,  agent  are  adn;iissible  for  the  purpose  of  impeaching  him  as  a  witness, 
although  inadmissible  to  affect  his,  principal,  see  Morris  v.  Guffey,|l83 
Pa.  534,  41  Atl.  731;  Sowles  v.  Carr,  70  Vt.  630,  41  Atl.  581.  And 
see  also  Al^in  y.  Whittemore,  171  Mass.  259,  50  N.  E.  618j  Thorn- 
ton V.  Savage,  120  Ala.  449,  25  So. ,  27.  And  a  witness  testifying  as 
to  testator's  sanity  may  be  impeached  by  proof  of  inconsistent  state- 
ments.    Staser  v.  Hogan,   120  Ind.  207,  21  N.  E.   911,  22  N..  E.  990; 

:Ee  O'Connor,  118  Cal,  69,  50  Pac.  4.  And  a  physician  whose  testi- 
mony tends  to  sl^gw  that  in  his  opinion  deceased  was  competent  to 
make  a  will  and  denies  having  stated  otherwise  may  be  contradicted 
by  showing  that  he  has,  stated  that  deceased  was,  in  his  opinion,^  not 
competent  to  make  a  will.  Ee  McCar;thy,  48  N.  Y.  S.  E. ,  31^,.  20  N. 
Y.  Supp.  581,  ;  But  the  declaration  of,  a  witness  that  he  had  never 
seen  testatrix  since  her  husband  died,  when  she  was  fit  to  make  i 
will,  is  not  admissible  to  contradict  his  testimony  that  during  that 
time  she  liad  been  at  his  house  for  several  months,  and  that  he  saw 
no  change  in  her  intelligence,  also  relating  the  conversations ,  indicat- 
ing that,  she  was  of  sound  mind,,  as  such  testimony  does  not ^ show  that 
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he  evfer  thought  she  was  fit  to  make  a  will.    Williams  v.  Spencer,  150 
, Mass.  346,  5  L.R.A.  790,  23  N,  K.  105. 

vitness  for  dcfemlaiit  in  an  action  for  personal  injuries  may  be  im- 
peached by  proof  of  contradictory  statements  relative  to  'the,  accident. 
Delaware,  L.  &  W.  E.  Co.  v.  Converse,  139  U.  S.  46,9,  35  L.  ed.  213,  11 
Sup.  Ct.  Rep.  569;  Jamison  v.  Illinois  C.  E.  Co.  63  Miss.  33;  Damp- 
man  V.  Pennsylvania  E.  Co.  166  Pa.  020,  ,31  Atl.  244;  Central  E.  Co. 
v..411mon,  147  111.  471,  35  N.  E.  .725;  Jolin  H.  Eadel  Co.  v.  Borchea, 
,147  it'y.  506,  145  S.  W.  155,  39  L.E.A.fN.S.y  227;  MeCleilan'  v.'  Ft. 
Wayne  &  B.  I.  R.  .Co.  105  Mich.  101,  62  N.  W.  1025;  Lepard  v.  Mich- 
igan C.  E.  Co.  166  Mich.  373,  130  N.  W.  668,  40  L.E.A.(N.S.)  1105; 
Mis'souri,  K.  &  T,  E.  Co.  v.  Sanders,,  12  Tex.  Civ.  App.  5,  33  Si  W. 
245;  Missouri,  K.  &  T.  E.  Co.  v.  Milan,  20  Tex^  Civ.  App.  6^8,  50  S. 
W.  417;  Larkin  v.  s'altair  Beach  Co.  30  Utah,  86,  83  Pac.  686,  3 
L.R.A.  (N.S.)  982,  116  Am.  St.  Rep.  818,  8  Ann.  Cas-  977;  Heddles  v. 
Chicago  &  N.  W.  R.  Co.  77  Wis.  228,  46, N.  W.  US.' 

Testimony  by  persons  on  a  steamer  of  contradictory  statements  and  ad- 
,,  .missions  made  by  some, of  the  crew  of  a  schooner,  who  had  been  taken 
on  board  the  steamer  after  a  collision,  will  not  be;  sufficient  to  im- 
peach the  latter,,  unless  the  proof  is  of  a, clear  and  unmistakable  char- 
acter.    The  .Nessmore,  41  Fed.  437. 

A'physieian  testifying  for  plaintiff  in  an  action  for  personal  injuries  may 

'be  impeached  by  evidence  of  inconsistent  statements  as  to  the  injury. 

'   McMahon  v.  Salem,  25  App.  Div.  1,  49  N.  Y.  Supp.  310;  Liddle  v.  Old 

Lovell  Nat.  Bank,  158  Mass.  15,  32  N.  E.  954.     And  a  witness  in  a 

!i'  suit  for  personal  injuries,  who  first  found  plaintiff  after  the  accident 

1    and  described  the  time  and  place  of  finding,  her,  may  be  contradicted 

■1"!  by  showing  that  a  few  days  later  he  made  inconsistent  statements  to 

*      another  witness  when  they  were  at  the  place  of  the  accident.     Judd 
'    v..Claremont,  66  N.  H.  418,  23  Atl.  427. 

Plaintiff  is  entitled  to  show  by  an  account  of  the  injury  for  which  suit  is 
brought,  prepared  by  an  employee  of  defendant  and  in  defendant's 
possession  at'  and  before  the  trial,  that  one  of  defendant's  witnesses^ 
had  made  a  statement  upon  another  occasion  inconsistent  with  his 
testimony  upon  the  trial.  Freel  v.  Market  Street  Cable  E.  Co.  97'Cal. 
40,  31  Pac.  730.        '  ' 

4Pringle  v.  Miller,  111  Mich.  663,  70  N.  W.  345;  Eelly  v.  Cohoes ' Knitting 
Co.  8  App.  Div.  156,  40  N  Y.  Supp.  477;  Heddles  v.  Chicago  &  N.  W. 
E.  Co.  77  Wis.  228,  46  N.  W.  115 ;  Allen  v.  Conn,  —  Tex.  Civ.  App.  — , 
37  S.  W.  192;  Gregg  Twp.  v.  Jamison,  55  Pa.  468.,  And  a  witness 
who  testifies  that  he  did  not  make  a  given  statement  may  be  im- 
peached by  showing  that  he  has  made  such  statement,  although  he  first 
testifies  that  he  has  no  recollection  of  making;  such  statement.  Moel- 
ler  V.  Karhoff,  98  Iowa,  720,-68  N.  W.,  446.  And  also  that  where  the 
statement  is  not  distinctly  admitted,  proof!  may  be  given,  see  Florida 
and  New  Mexico  statutes.  And  that  where  a  witness  on  cross-exam- 
Abbott,  Civ.  Jur.  T.— 18. 
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ination  as  to  inconsistoiit  statements  says  he  ddes  liot  recollect  hav- 
ing made  the  statements,  he  ibay  be  impeached  by  proof  thereof  the 
same  as  if  he  denied  the  statements,  see  Indiana  statutes. 
6  Swift  &  Co.  T.  Madden,  165  111.  41,  45  N.  E.  979  (signed  statement)  j  At- 
chison, T.  &  S.  F.  R.  Co.  V.  Feehan,  149  111.  202,  36  N.  E.  1036,  affirm- 
ing 47  111.  App.  66  (former  testimony)  ;  Winter  v.  Judkins,'  106  Ala. 
259,  17  So.  627    (mortgage). 

eVierling  v.  Iroquois  Furnace  Co.  68  111.  App.  643,' affirmed  in  170  111. 
189,  48  N.  E.  1069  (-syitness  cannot  be  impeached  as  to  testimony  that 
he  told  ah  agent  that  iron  sold  by  plaintiff  was  giving  universal  satis- 
faction elsewhere,  by  sliowing  that  t^ie  iron  did  not  give  such  satis- 
faction) ;  Chicago  City  R.  Co.  v.  Allen,  169  111.  287,  48  N.  E.  414 
(witness  accounting  for  his  presence  at  a  particular  point  by  state- 
ment that  he  had  gone  there,  to  vote  at  primary  cannot  be  contradicted 
by  showing  that  his  residence  was  not  in  the  same  polling  precinct  as 
the  point  in  question,  where  he  does  not  testify  that  he  lived  in  the 
precinct  in  which  primary  held) ;  Patterson  v.  Wilson,  101  N.  0.  594, 
8  S.  B.  341  (witness  testifying  to  declaration  as  to  boundary  by  tes- 
tator when  they  were  together  at  the  point  in  question  When  a  fence 
was  burned  cannot  be  impeached  by  proof  that  on  the  night  of  that 
day  testator  asked  how  much  fence  was  burned ) .  See  also  Moore 
V.  Powers  Bros.  16  Tex.  Civ.  App.  436,  41  S.  W.  707.  But  see  Han- 
'  cock  V.  Kelly,  81  Ala.  368,  2  So.  281  (fact  of  executionof  conveyance, 
■  where  witness  denies  signing 'a  conveyance)  ;  East  Tennessee,  V.  &  G. 
R.  Co.  V.  Daniel,  91  Ga.  768,  18  S.  E.  22  (proof  that  witness  made  no 
purchase  at  a  designated  store,  which  he  gives  as  the  reason  for  his 
presence  at  the  place  of  the  accident)  ;  Gulf,  C.  &  S.  F.  R.  Cb.  v.  Kiz- 
ziah,  4  Tex.  Civ.  App.  356,  22  S.  W.  110,  26  S.  W.  242  (witness  for 
railroad  coinpany  sued  for  injuries  due  to  failure  to  furnish  copy  ot 
rules  and  regulations,  who  testifies  that  injured  employee  never  de- 
manded copy  thereof,  may  be  impeached  by  testimony  of  another,  wit- 
ness showing  that  he  had  demanded  a  copy)  ;  and  in  Townsend  v. 
Felthousen,  156  N.  Y.  618,  51  N.  E.  279,  it  is  held  that .  defendant  in 
an  action  for  damages  for  fraudulent  representations  inducing  n  pur- 
chase of  corporate  stock,-  who  went  into  the  subject  of  the  organiza- 
tion of  the  corporation,  and  testifies  on  cross-examination  that  he  in- 
.,  formed  the  subscribers  at  what  figure  the  patent  account  was  taken 
over  as  a  part  of  the  assets  of  the  corporation,  may  be  impeached  by 
testimony  of  the  stockholder  on  that  subject. 

Similar  facts:  Defendant  in  an  action  for  eggs  sold  cannot  be  impeached 
by  evidence  that  his  claims  for  deductions  for  unsalable  eggs  bought  of 
other  people  were  very  heavy.  Davey  v.  Lohrmann,  1  Misc.  317,  20  N. 
Y.  Supp.  675.  And  in  an  action  against  a  railroad  company  for  per- 
sonal injuries,  evidence  merely  that  the  plaintiff  has  made  claims 
against  other  railroad  companies  i9  inadmissible  to  affect  his  cred- 
ibility, without  proof  that  such  claims  were   dishonest.     Hansee  T. 
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Brooklyn  Elev.'  E.  Co.  66  Hun,  384,  21  N.  Y.  Supp.  230. '  And  so  also 
proof  that  plaintiff  is  an  habitual  litigant  is  not  competent  to  im- 
,  peach  her  as  a  witness.  Palmeri  v.  Ma,nhattan  R.  Co.  60  Hun,  579,  14 
N.  y.  Supp.  468.  But  evidence  of  similar  representations  to  others 
at  atout  the  same  time  is  admissible  in  an  action  to  recover  property 
purchased  by  defendant's  assignor  by  "means  of  false  and  fraudulent 
representation?  as  to  solvency,  for,  the  purpose  of  impeaching  such 
assignor  who  on  cross-examination  denies  that  he  made  such  similar 
representations.     Ankersmit  v.  Tuch,  114  N.  Y.  51,  20  N.  E.  819. 

T  Sweeney  v.  Kansas  City  Cable  K.  Co.  150  Mo.  385,  51  S.  W.  682;  Mc- 
,1  Fadin  V.  Catron,  120  Mo.  252,  25  S.  W.  506;  Royal  v.  Chandler,  81 
Me.  118,  16  Atl.  410;  Ruoker  v.  Beaty,  3  Ind.-70j  Holmes  v.  Ander- 
,,spn,  18,  Barb.  420;  Lane  v,  Bryant,  9  Gray,  245,  59  Am.  Dec,  282; 
,,  jbity  Bank  y.  Young,  43  N.  H.  457,;  Sloan  v.  Edwards,  61  Md.  89. 
A  witness  who  do?s  not  express  an  opinion  as  to  the  sanity  of  a  per- 
son, but  merely  testifies  to  facts  which  are  offered  in  evidence  to  show 
insanity,  cannot  be  impeached  by  proof  that  during  the  tjme  of  the 
J ,  alleged  incapacity  he  offered  to  submit  a  dispute  wjth  another  to  the 
person  claimed  to  have  been  of  unsound  mind.  Hubbell  v.  Bissell,  2 
Allen,  196   (tending  to  show  his  opinion  of  his  sanity). 

But  see  Cochran  v.  Amsden,  104  Ind.  282,  3  N.  E.  934  (opinion  out  of 
court  different  from  that  expressed  on  the  witness  stand)  ;  Re  Mc- 
Carthy, 65  Hun,  624,  20  N.  Y.  Supp.  581  (opinion  of  phys'ician  as  to 
'  competency  of  testator  may  be  contradicted  by  showing  that  he  has 
:  previously  stated  that  deceased  was,  in  his  opinion,  not  competent  to 
make  a  will) ;  Sanderson  v.  Nashua,  44  N.  H.  492  (physician's  opin- 
ion as  to  health  of  plaintiff  may  be  contradicted  by  proof  of  prior 
inconsistent  opinion). 

And  in  Dudley  v.  Satterlee,  8  Misc.  538,  28  N.  Y.  Supp.  741,  it  is  said  that 
a  party  has  the  right,  for  the  purpose  of  discrediting  a  witness,  to 
prove  statements  made  by  him  contradicting  his  testimony,  after 
the  requisite  examination  of  a  witness  in  regard  to  such  statements, 
■  "whether  they  are  statements  of  fact  or  expressions  of  opinion.  Water- 
iman  v.  Chicago,  A.  &  W.  E.  Co.  82  Wis.  613,  52  N.  W.  247,  1136 
(present  bpinion  of  physician  and  opinion  on  former  trial).  So,  a 
witness  who  has  testified  as  to  the  conduct,  business  habits,  and  con- 
versation of  testator  and  has  stated  that  in  his  opinion  the  testator 
was  a  person  of  sound  mind,  may  be  impeached  by  proof  of  the  prior 
opinion  expressed  by  him  that  such  testator  was  crazy.  Staser  v. 
Hogan,  120  Ind.  207,  21  N.  E.  911,  22  N.  E.  990.  And  it  Is  proper  to 
show  on  the  cross-examination  of  a  witness  who  testifies  as  to  the 
value  of  property,  that  he  had  at  some  prior  time  entertained  a  dif- 
ferent opinion  as  to  the  value  thereof.  San  Diego  Land  &  Town  Co. 
V.  Nealle,  88  Cal.  5,0,  11:L.R.A.  604,  25  Pac.  977. 

•Daniels  V.  Weeks,  90  Mich.  190,  51  N.  W.  273;  Williams  v.  Eikenberry, 
25  Neb.  721;  41  N.  W.  770;  Young  v.  Johnson,  123  N.  Y.  226,  25  N. 
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;E.  363 ;,  Allium.  Wliitte.more,  171  Mass.  259,  50,N,.,  E,  618;  Fitzgerald 

V.  Williajns,  148  Mass.,. 462,  20,  N.  E.  100;   Miller  v,  Baker,  160  Pa. 

,     172,  28  All.  648;  Whitney  y.  Butts,  01  Ga.  124,  16  S.  E.'  649.  'And 

a  witnc^^  who  has^  testified  for   plaintiff  in   an  action  for   personal 

Injuries  caused  by  a, gully  in  a.  street,,  that  he  saw  it  before  and  after 

,  the  accident,  may , be  discrfdited  by  evidenpe  that  he  had.  been  em- 
ployed by  defendant  town  to  repair  any  defects  he  miglit  see  in  the 
street.  ,,  Spalding  v.^  JJerrimack,  67  N.  H.- 382,  36  Atl.  253.'  So,  the 
husband  of  one  .suing  for  personal  injuries  caused  by  her  horse  stum- 
bling on  a  loose  stone  in  a  highway,  who  testifies  he  found  a  good 
many  loose  stones  in  the  highway  where  the  accideni  occurred,  may  be 
contradicted  by  the  testimony  of  another  witness  that  she  was  at  the 
place  of  the  accident  with  him  soon  after  it  occurred,  and  that  he 
made  no  reply  to  her  remark  that  there  were  no  stones  in  the  road. 
Judd  V.  Claremon,  66  N.  H.  418,  24  Atl.  427.  But  sL  father  who  brings 
an  action  as  the  next  friend  of  his  son  for  assault  and  batterjr  upon 
the  latter  cannot,  upon  his  examination  as  a  witness  for  plaintiff,  be 
impeached  by  evidence  that  before  the  trial  he  ofrered  to  settle  if  the 
defendant  would  pay  the  doctor's  bill  without  furthei:  ceremonjr.  Neal 
V.  Thornton,  67  Vt.  221,  31  Atl.  296.'  '  '  '         ' 

9  Texas  Loan  &  T.  Co.  v.  Angel,  3!)  Tex.  Civ.  App.  166",  86  S.  W.  1056. 

3.  Writtea ,sit3,temeiits.  ,      .^ 

a.  In  general. — A  statement  signed,  by  a  witness  is  admissible 
to  contradict  his  testimony/  and,  if  admitted  by  the  witness  to 
have  been  made  by  hiin,  a  written  statement  is  admissible'  even 
though  not  sigiled  or  sworn  to.^  So  letters  contradictory  of  the 
testimony  of  the  vn-iter  are  admissible.*  And  tax  returns  niay 
be  admitted  to  contradict  the  officer  making  them,* 

IBaumer  V.  French,  8  N.  D,,  319,  79  N.  VV.  340;  Cooke  v.  Kansas,  City, 
Ft  S.  &  M.,E.  Co.  57  Mo.  App.  471;  Hughes  v.  Dela^vare  &  H,  Canal 
Co.  176  Pa.  254,  35  Atl,  190  (although  the  body  thereof  was  written 
by  a,nother  person)  ;  Sullivan  v.  Jefferson  Ave.  R.  Co.  133  Mo.  1,  32 
L.R.A.  167,  34  S.  W.  566  (not  inadmissible  wheii  accuracy  dejiied, 
because  procured  by  agent  of  party  offering  it  without  notice  to  the 
other  party)  ;  Kaufman  v.  Schoeffel,  40  Hun,  574. 

3  Cross  V.  McKinley,  81  Tex.  332,  16  S.  W.  1023.  See  also  Schnitzcr  v.  Gor- 
don, 28  App.  Div.  341,  51  N.  Y.  Supp.  152  (note)  ;^  Whitney  v.  Butts, 
91  Ga.  124,  16  S.  E.  649.  (judgment).. 

In  Dawson  v.  Pittsburgh,  159  Pa.  .317,  28  Atl.  171,  a  report  of  viewers  as 
-  '  to  damages  to  abutting  property  by  the  change' of  grade,  of  the  street 
was  held  admissible  to  Contradict  one  bfi  such  Viewers  .whose  testi- 
mony as  a  witness  differed  from  the  estimate  given,  in  such  report. 
And  in  Mainkwitz  v.  Chicago,  M.:&  St.  P.  R.  Co.  64  Wis.  403,  25  N.  W. 
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4S8,  it  is  lield  that  a  witnpss  may  on  oross-pxainiii'ation  be  asked  as 

to  the  amount  of  an  award  made  by  commissioners,  of  whom  he  wag 
one,  for  the  purpose  of  afTeoting  the  weight  of  his  testimony,  where 
he  has  given  an  opinion  adverse  to  such  award. 

But  the.  record  of  u,  board  of  selectmen  sliowing  their  deliberations  in 
agreeing  on  the  question,  of  the  amount  of  damages  to  land  by  the  lay- 
ing out  of  a  street  is  held  inadmissible  in  Phillips  v.  Marblehead',  148 
I  Mass.,  326,  19  N.  E.  547,  for  the  purpose  of  contradicting  a  witness 
,  who  testifies  as  to  such  damage  and  who  was  a  member  of  such  board, 
as  in  such  bpdies  there  must  ordinarily  be  (jompromises  of  individual 
opinion  in  coming  to  an  agreement. 

8  Western  Mfrs.'  Mut.  Ins.  Co.  v!  Boughtoii;,  136  111.  317^  26  N.  E'.'  501, 

,.,  affirming  37.111.  App.  183;   .Dick   v.   Marble,   155  111.  ,137,   39,  N.  E. 

,,  ,  6,02;  Anthony  v.  j;ones,  39  Ka,n.  529,  18  Pac.  519;  Sharp  v.  Hall,  86 
Ala.  110,  5  So.  497;  Barrett  v.  Dodge,  16  R.  I.  740,  19  A.tl.  530: 
,,,  Foster  v.  Wortliing,  140  Mass.  607,  iq  N.  E.  572  (where  the  tendency 
thereof  as  a  whole  is  to  contradict  his  testimony,  although  there  may 
be  no  contradiction  in  express  terms)  ;  Aldridge  v.  JJtna  L.  Ins.  Co. 
204  N.  y.  83,  97  N.  E.'snO,  38  L.E.A.(N.S.)  343.  But  a  letter  con- 
taining nothing  in  conflict  with  his  testimony  or  deposition  is  inad- 
missible. .Phoenix  Ins.  Co.  v.  Gray,  107  Ga.  liO,  32  S.  E.  948;  Cronk- 
rite  V.  Trexler,  187  Pa.  100,  41  Xtl.'  22."  ' 

« Newburyport  Water  Co.  v.  Newburyport,  168  Mass.  541,  47  N.  E.  533. 

f'l  But  it  is  held  in  German;  Mut.  Ins.  Co.  v.  Niewedde,  ,11  Ind.  App. 
624,  39  N.  E.r534,  that  a  tax  li.st.duly  signed  and  .sji^orn  to  is  inad- 
missible to  contradict  the  testimony  of  the  owner  of  the  property 
as,  tp.  its,  value,  iri.an  action. upon  an.,ins|j^aiice  policy.  ,.  ^ 

6.  Depositions  or  affidavits. — Depositioas.  or  affidavits  of,  wit- 
nesses are  admissible  to  impeach  them  by  inconsistent  statements 

therein.^  

1  New  York,  P.  &.  N.  R.  Co.  v.  Kellam,  83  Va.  851,<.3  S.  E.  703  (deposition)'; 
Southern  Kansas  R.  Co.  v.  Painter,  53  Kan.  414,  36  Pae.  731  (depo,- 
6ition,  although  not  filed  with  the  claim  and  not  admissible  as  a 
deposition,  may  be  read  in  evidence  to  contradict)  ;  Zebley  v.  Storey, 

,  117  Pa.  478',  12  Atl.  569''  (deposition)  ;  Fein  v.  Covenant  Mut.  Ben. 
Asso.  60  111.  App.  274  (affidavit)  ;  and  that  the  admission  of  the  entire 
affidavit  for  the  purpose  of  showing'  inconsistent' statements  of '  tlie 

, 'witness  is:  not  objectionable  if  expressly  ilijmited,  tO;  th^t  purptjise^  see 
,  ',Hine  v.  Gushing,,  53  Hun,  519,  6  JST,  Y.  Supp.  ,8,50..  -But  where  three 
trials  of  :,"the  same  case  have  been  had,  in  each  of  whicK  the  sarae 
deposition  of  the  same  witness  has  been  given  in  evidence,  in'  the  tak- 
ing of  which  he  was  cross-examined,  and  on  those  trials  no  reference 
was  made  to  a  foriner  deposition  of  his  in  another  suit,  and  no  at- 
tempt made  to  call  his  attention  to  it,  and' by  his  death  subsequently 
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he  is  pjaped  beyond  the  power  of  explanation,  then  on  the  fourth^  trial 
of  the  case  contra,dictory  declstrations  of  his  in  such  former  deposition 
cannot  be  used  to  impeach  his  testimony.  Ayer^  v.  Watson,  132  U.  S. 
394,  33  L.  ed.  378,  10  Sup.  Ct.  Rep.  116.  And  where  one  introducing 
interrogatories  omits  certain  answers  which  are  inadmissible  in  his  be- 
half because  they  purport  to  state  the  contents  of  a  written  instru- 
ment which  is  in  evidence,  the  other  party  cannot  introduce  such  an- 
swers merely  to  discredit  the  witness  by  showing  that  these  answers 
are  contrary  to  the  facts  proved  by  the  writing  itself.  Maynard  v. 
Cleveland,  76  Ga.  52.  And  an  affidavit  made  IJy  an  agent  of  defendant 
railroad  company,  alleging  that  he  did  not  know  the  origin  of  the 
fire  by  which  plaintiff's  cotton  sued  for  was  destroyed,  but  that  he 
supposed  it  was  set  on  fire  by  a  passing  engine  of  defendant,  is  in- 
admissible to  impeach  him  as  a  vpitiiess,  where  he  testifies  On  the  trial 
that  he  did  not  know  the  origin  of  the  fire.  Houston  &  T.  C.  R.  Co 
V.  Bath,  17  Tex.  Civ.  App.  697,  44  S.  W.  595. 
And  a  pauper  affidavit  to  appeal  a  case,  and  a  bond  of  security  given  thir- 
ty days  later  to  dissolve  a  garnishment  in  the  same  case,  are  not 
admissible  as  affecting  the  credibility  of  appellant  as  a  witness  in 
his  own  behalf,  as  such  evidence  is  not  proof  of  contradictory  state- 
ments previously  made  by  him  as  to  matters  relevant  to  his  testimony 
and  to  the  case.    Harrison  v.  Langston,  100  Ga.  394,  28  ,S.  E.  162. 

c.  Pleadings. — And  a  witness :  may  be  oontradioted  by  bis 
pleadings,  wbetber  in  the  same  ot  another  proceeding.^ 

1  Barrett  v.  Featherstone,  89  Tex.  567,  36  S.  W.  245  ( original  answer,  al- 
though superseded  by  amended  answer)  ;  Re  O'Connor,  118  Cal. 
69,  50  Pac.  4  (original  answer,  although  superseded  by  amended  an- 
swer); Smith  v.  Traders  Nat.  Bank,  74  Tex.  457,  12  S.  W.  113  (an- 
swer in  another  proceeding)  ;  Floyd  v.  Thomas,  108  N.  C.  93,  12  S.  E. 
740   (answer  in  another  action). 

For  note  on  admissibility  of  pleadings  for  purpose  of  impeachment,  see  14 
A.L.R.  103. 

d.  Former  testimony.— Yormer  testimony  of  a  witness  is  ad- 
missible to  impeach  him  as  to  contradictory  statements.',  ,  But 
it  is  generally  held  that  when  testimony  of  a  witness  as  given 
on  a  preliminary  examination  is  put  in  evidence  at  the  trial,  in 
his  absence,  the  opposite  party  may  not  impeach  it  by  proof  of 
contradictory  statements  made  on  other  occasions.* 

I  Kerr  v.  Hodge,  39  111.  App.  546 ;  Consolidated  Ice  Mach.  Co.  v.  Keifer, 
134  111.  481,  10  L.R,A.  696,  25  N,  BI,  799;  Tobiji  y,  Jones,  143  M^ss, 
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448,  9  N.  E.  804;  Georgia  E.  &  Bkg.  Co..  v.  Lybrend,  99  Ga.  421,  27 
S.  E.  794  (admission  in  testimony  of  falsity  of  affidavit  made).  And 
proof  of  the  claim  and  evidence  introduced  by  plaintiff  on  a  former 

,  trial, '  contradictory  of'  her  present'  testimony,  ia  admissible  to  dis- 
credit her.  Bridgman  v.  Corey,  62  Vt.  1,  20  Atl.  273.  But  it  is  not 
admissible  for  that  purpose  unless  it  relates  to  some  matter  material 
to  the  issue  on  trial.  Steinhardt  v.  Bell,  80  Ala.  208.  And  evidence 
is  inadmissible  to'  discredit  a  Witness^'  that  on  a  former  trial,  after 
he  had  testified  tobedng  present  on  a  specified  occasion  j  other  witnesses 
testified  that  he  was  not  present.  Curren  v.  Ampersee,  96  Mich.  553, 
56  N.  W.  87.  How  proved:  By  member  of  coroner's  jury  as  to  testi- 
mony thereat.  Maxwell  v.  Wilmington  City  R.  Co.  1  Marv.  (Del.) 
199,  40  Atl.  945.  By  stenographer  who  took  the  testimony:  Pennsyl- 
vania Co.  V.  Trainer,  12  Ohio  C.  G.  66,  5  Ohio  C.  D.  519  (although 
at  the  time  he  testifies  he  has  no  independent  recollection  thereof,  but 
remembers  and  testifies  that  at  the  time  his  notes  were  correctly  taken 
and  contained  all  the iwitneas's  evidence)  ;  Klepsch  v.  Donald,  8  Wash. 
162,  35  Pac.  621  (although  he  has  no  recollection  thereof  independent 
of  his,  notes  which  he i, testifies  he  took  ,at  the  time).  Aipiglo-Ainerioan 
Pkg.  &  Provision  Co.  v.  Baier,  31  111.  App.  653.  But  not  by  the  min- 
utes of  the  testimony.  Cohn  v.  Heimbauch,  86  Wis.  176,  56  N.  W. 
638.  Nor  by  the  transcript  of  the  reporter's  notes.  Stayner  v.  Joyce, 
120  Ind.  99,  22  N.  E.  89 ;  Eedford  v.  Spokane  Street  R.  Co.  15  Wash. 

,419,  46  Pac.  650  (certified  copy  of  transcript)  ;  but,,  contra,  see  Hib- 
bard  v.  Zenor,  82  Iowa,  505,  49  N.  W.  63,  under  statute  providing  that 
a  duly  certified  transcript  of  shorthand  notes  of  evidence  in  a  case 
shall  be  admissible  in  any  case  in  which  material  and  competent  to 
the  issue,, With  the  same  force  and  effect  as  depositions.  But  a  wit- 
ness cannot  be  impeached,  by;. his  testimony  as  shown  by  ,the  state- 
ments of  facts  on  the  former  appeal  and  the  charge  of  the  court  on  a 
former  trial.  McCamant  v.  Roberts,  80  Tex.  316,  15  S.  W.  580,  1054. 
Nor  by  a  bill  of  exceptions  containing  his  testimony  at  a  former  trial. 
Penn^ylyania  Co.  v.  Marion,  123  Ind.  415,  7  L.E.A.  687,  23  N.  E.  973; 
Boyd  V.  First  Nat.  Bank,  25, Iowa,  255;  but,  contra,  see  Baylor  v. 
Smithers,  1  T.  B.  Mon.  6.  Nor  is  a  case  made  on  a  former  trial  ad- 
missible for  the  purpose  of  impeaching  a  witness  on  another  trial  by 
showing  what  he  swore  to  upon  the  previous  trial.  Neilson  vi  Colum- 
bian Ins.  Co.  1  Johns.  301.  But  an  abstract  in  a  suit  admitted  by  a 
witness  to  have  been  prepared  by  him  is  admissible  as  bearing  upon 
his  testirhony  and  the  weight  to  be  given  it,  where  the  recitals  therein 
are  in  conflict  with  his  teStiinciny,  or  his  memory  as  to  the  matters 
recited  appears  to  be  defective.  Rosenthal  v.  Bilger,  86  Iowa,  246,  53 
■      N.  W.  255.     '■  '  ' 

8.,Note  25'L,.R.A.(N.S.)  884;;  Pruitt  y.  State,  92  Ala.  41,  9  So.  406;,  People 
V.  Compton,  132  Cal.  484,  64  Pac.  849;  jSallinger  v.  State,  li  Tex. 
App.  323. 
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4.  Form  of  question  to  impeaching  witness. 

The  impeaching  witness  should  be  asked  the  same  questions 
propounded ,  to  the  principal  witness  in  respect  to  the  alleged 
statements  ;*  but  while  such  question  should  be  identical  it  need 
not  be  in  the  exact  words  of  the  question  asked  the  other  witness.^ 

iRice  V.  Eice,  104  Mich.  371j  62  N.  W.  833.  And  in  Farmers  Mut.  F.  Ins. 
Co.  V.  Bair,  87  Pa.  124,  in  passing  on  the  propriety  of  leading  ques- 
tions to  an  impeaching  witness,  tlie  court  says  the  proper  and  only 
way  in  which  he  could  have  been  examined  was  by  putting  the  ques- 
tion to  him  in  the  same  language  in.  which  it  had  been  put  to  the 
principal  witness. 

2  Pence  v.  Waugh,  13,5  Ind.  143,  34  N.  E.  860;  Roller  v.  Kling,  150  Ind. 
159,  49  N.  E.  948  (and  so  framed  as  to  permit  of  a  negative  and  af- 
firmative answer)  ;  Spohn  v.  .Missouri  P.  R.  Co.  122  Mo.  1,  26  S.  W. 
663.  So,  in  Sloan  v.  Xew  York  C.  R.  Co.  45  N.  Y.  12.5,  deciding  that 
a  question  asked  an  impeaching  witness,  although  not  the  One  pre- 
cisely put  to  the  principal  witness,  is  sufficierit  as  to  form  where  it 
directs  the  attention  of  the  impeaching  witness  to  the  time  and  place 
and  subjfect,  and  the  answer  brought  out  is  substantially  a  contradic- 
tion of  the  statement  of  the  principal  witness,  it  is  said  that  the  usual 
and  most  accurate  mode  of  examining  the  contradicting  Witness  is  to 
ask  the  precise  question  put  to  the  principal  witness,  but  that  the 
practice  upon  this  subject  must  be,  to  some  extent,  under  the  control 
and  discretion  of  the  court.  And  in  Gallinger  v.  Lake  Shore  Traffic 
•  Co.  67  Wis.  529,  30  N.  W.  790,  it  is  said  tliat  a  ruling  that,  in  ex- 
amining an  impeaching  witness,  the  same  questions  must  be  put  that 
are  put  to  the  witness  sought  to  be  impeached,  if  erroneous,  is  imma- 
terial, where  the  impeaching  witness  did  in  fact  testify  fully  as  to  all 
the  conflicting  statements  claimed  to  have  been  made. 

B.    iMPEACliMENT  BY  PeOOF  OF  HOSTILITY,  BlAS,  OK  InTEEEST 
rs  THE  AcTIOM". 

The  hostility/  hias,^  or  interest  in  the  action'  of  a  witness 
may  be  shown  for  the  purpose  of  affecting,  his  credibility.  . 

1  John  Morris  Co.  v.  Burgess,  44  111.  App.  27 ;  Consaul  v.  Sheldon,  35  Neb. 
247,  52  N.  W.  1104;  Lamb  v.  Lamb,  146  N.  Y.  317,  41  N.  E.  26; 
,Morgan  v.  Wood,  24  Misc.  739,  53  N.  Y,  Supp.  791 ;  Gulf,  C.  &  S.  F. 
E.  Co.  V.  Coon,  69  Tex.  730,  7  S.  W.  492;  Battishill  v.  Humphreys,  64 
Mich.  514,  38  N.  W.  581;  McQuiggan  v.  Ladd,  79  Vt.  90,  14  L.K.A. 
(N.S.)  689,  64  Ati.  503.  Evidence  of  declarations  made  by  a  witness 
for  plaintiff  out  of  court  after  he  has  testiAed  in  the' case' is  admissi- 
ble to  show  his  hostility  to  defendant.     Haas  v.  Brown,  21  Misc.  434, 


tX. IMPEACHMENT  AND  CORBOBOEATIOM'  OF  WITNESSES.       281 

47iiiN'.Y.  Supp.  606.  And  evidence  that  a  witness  has  had  an  alter- 
cation with  a  brother-  of  the  opposite  party  is  held  admissible  to 
show  the  animus  of  sUch  witness  in  Gallagher  v.i  Kingston  Water  Co. 
25  App.  Div.  82,  49  N.  Y.  Supp.  250.  But  that  it  Is  not  error  to  ex- 
clude evidence  as  to  the;  cause  of  the  trouble,  see  Sertoli  v'.  Smith,  69 
Yt.  425,  .38  Atl.  76.  That  a  witness  may  be  shown  to  have  been  'dis- 
charged .from  :the  service  of  the  opposite  party,  for  the  purpose  of 
affecting  his  credibility,  see  Louisville  &  N.  R.  Co.  v.  Berry,  96  Ky. 
604,  29  S.  W.  449.  But  such  evidence  is  inadmissible  in  the  absence 
of  any  testimony  showing  how  recent  or  remote  in  point  of  time 
the  discharge  was,  as  it  is  too  remote  and  uncertain.  Missouri,  K. 
&  T.  E.  Co.  V.  St.  Clair,  21  Tex.  Civ.  App.  345,  51  S.  W.  666.  And  in 
Chielinsky  v.  Hoopes.  &  T.  Co.  1  Marv.  (Del.)  273,  40  Atl.  1127,  it  is 
held  that  evidence  tending  to  show  the  feeling  of  a  discharged,  em- 
ployee toward  defendant,  as  a  witness  ,f,or  plaintiff  in  an  action  for 
personal  injuries,  is  immaterial  to  the  issue,  and  not  admissible  for 
the  purpose  of.  affecting  the  credibility  of  such  witness.  EviiJence 
of  hostility  between  a  witness  and  the  father  of  two  other  witnesses 
whose  characters  he  has  impeached  is  inadmissible.  Atlanta  Cpnsol. 
Street,  si  Co.  v.  Bagwell,  107  Ga.  157,  33  S.  E.  191.  And  a,  witness 
cannot  be  discredited  on  the  ground  of  ill-feeling  against  a  party  to 
an  action,  by  proof  merely  that  such  party  had.  brought  an  action,  for 
slander  against  him.  Wischstadt  v.  Wischstadt,  47, Minn.  ,358,  50  N. 
W.  225.  §0,  statements  by  the  wife  of  defendant  in, a, suit  for  alien- 
ating the  affections  of  their  son  from  his  wife,  that  the  son's  wife 
may  have  got  him  cornered  somewhere,  but  it  will  never  do  her  any 
good,  are  incompetent  to  show  any  prejudice  or  feeling  to  affect  the 
mother's  testimony.  Rice  v.  Rice,  104  Mich.  371,  62  N.  W.  833.,  ,  And 
testimony  that  impeaching  witnfess  belonged  to  a  village  faction  op- 
posed to  that  to  which  the  ^vitness  impeached  belongs  is  too  vague  and 
remote.  Holstph  v.  Boyle,  46  Minn.  432,  49  N.  W.  203.  But.  hostile 
feeling  of  a  vyitness  for  plaintiff  toward  the  father  of  defendant,  in 
an, action  for  assault,  cannot  be  shown  for  the  purpose  of  weakening; 
his  testimony.  jileQuiggan  v.  Ladd,  79  Vt.  90,  64  Atl.  503,  14  L.E.A. 
,(N.S.)   689.  '.  . 

8  Preferred  Acci.  Ins.  Co.  v.  Gray,  123  Ala.  482,  26  So.  517;  Pyne  v. 
Broadway  &  S.  Ave.  R.  Co.  46  N.  Y.  S.  E.  662,  19  N.  Y.  Supp,  217; 
Toibert  v!  Burke,  89  Mich!  132,  50  N.  W.  803;  Belmont  v.  Vinalhaven, 
82  Mg;  524,  20  Atl.  89 ;  Wise'  v.  Ackerman,  76  Md.  375,  25  Atl.  424 
'(medical  witness  for  plaintiff  In  action  for  personal  injuries/  who 
denies  having  urged  as  a  reason  for  settling  another  case  the  fact 
that  he  was  instrumental  in  securing  a  large  verdict  in  formei-  trial 
of  present  case,  may  be  contradicted  by  proof  of  such  statement  for 
the  purpose  of  showing  his  attitude  in  the  matter  as  affecting  the  , 
weight  of  his  evidence) ';  Tolbert  v.  Burke,  89  ilich.  132,  50  N.  W. 
803  (threat  t6  make  a  house  a  dear  one  for  the  opposite  party)  ; 
Longworthy  v.   Green  Twp.  95  Mich.  93,   54  N.  W.  697.     Pefendant . 
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in  an  action  for  personal  injuries  is  not  concluded  by  the  answers 
of  plaintiff's  witness  •  on  croasr^xamination  denying  a  conversation 
with  a  third  party  tending  to  'show  ■  his  willingness  to  sell  his  testi- 
mony, hut  may  call  another  witness  to.  show  his  animus..  Hope  v. 
West  Chicago  Street  R.  Co.  82  111.  App.  311r  Arid  a  witness  for  plain- 
tiff who::statBs  on  cross-examination  that  he  has  no  recollection  of 
having  admitted  to  a  specified  person  that  the  defendant  received 
a  consideration  for  giving  an  agent  of  plaintiff  a  sworn  state5nent 
as  to  his  evidence  in  suit,  or  as  to  facts  connected  with  the  conspiracy, 
may  be,  shpwn  by  such  person  to  have  made  such  statement,  forthe 
purpose  of  impeachmenty  as  tending  to  show  that  his  testimony  is 
the  result  of  corruption.  Texas  &  P.  Coal  Co.  v.  Lawsori,  10  Tex. 
Civ.  App.  491,  31  S.  W.  843.;  28. Ri  C;  L.p.  615,  §204. 

As  to  necessity  of  lay ihg  foundation  for  evidence  showing  bias  or  preju- 
dice of  witness,  see  note  in  16  A.L.R.  984. 

3  Elliott  v.  Luengene,  20  Misc. '  18,  44  iSf.  Y.  Supp.  775;  jernig'an  v. 
Flo'Wers,  94  Ala.  508,  10  So.  437;  Goodman  v.  Myers,  11  Stisc'..  360, 
32  N.  Y.  Supp.  239  (thai  wiliriess  has  indemnified  the  party  for  whom 
he  testifies  is  admissible  to  show  his  interest)  ;  Waddingham  v. 
Hulett,  92  Mo.  528,  5  S.  W;  '27  (deed  of  land  ihvolyed  admissible 
to  show  interest  of  apparently  disinterested  witness);  McKindley 
V.  Drew,  69  Vt.  2l0,  37  Atl.  285  (pecuniary  interest  of  life  insurance 
solicitor,  where  agent  is  Vpitness  in  his  own  behalf )  j  Michigan  Con- 
densed Milk  Co.  V.  Wilcox,  78  Mich.' 431,  44  N.  W.  281  (on  cross- 
examination )' ;  Totten  vl  Burhans,  1()3  Mich.  6,  61  N.  W.  58  (on 
cross-exainination ) .  The  pecuniary  interest  of  the  witness  in  the  re- 
sult of  the  litigation  as  affecting  his  credibility  cannot  be  shown  on 
the  trial  before  a  jury  by  evidence  that  he  is  a  surety  on  an  appeal 
bond  given  in  the  case  by  the  party  calling  him,  as  such  evidence 
would  necessarily  disclose  the  'fact  ihat  such  party  was,  unsuccessful 
in  the  lower  court.  Israel  v.  Baker,  170  Mass.  12,  48  N.  E.  621.  And 
a  witness  whose  credibility  is  attacked  on  the  ground  of  interest  as  a 
partner  in  a  suit  may  testify  that  he  sold  out  to, his  partner  who  has 
indemnified  him  as  to  past  liabilities  of  the  firm,  as  showing  that  he 
has  no  interest  in  the  result.  Tomson  v.  Heidenheimer,  16  Tex.  Civ. 
App.  114,  40  S.  W.  425.  (  '      " 

The  current  statutory  provision  should  be  consulted'  on  this  question. 

Many  of,  the  above  statutes  liliewise  cover  relationship,  either  in  express 
terms,  or  by  stating  that  facts  which^  at  common  law  would  cause 
the  exclusion  of  a  witness  may  still  be  shown  to  .affect, his  credibility. 

As  to  cross-examination  for  the  purpose  of  showing  hostility,  bias,  or  in- 
terest, see  ante,  chapter  viii.  §  16,  f. 

0.,  Impeachment  by  Peoop  as  to  Chakagtee  or  Reputation 
AND  Facts  Affecting  Them.  •    , 

1.  General  reputation  for  truth  and  veracity  or  moral  character. 

Whether  the  impeachment  of  a  witness  by  proof  as  to  general 
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reputation  or  character  should  be  confined  to  reputation  for 
truth  and  veracity  ^  or  extended  to  include  general  character ' 
has  been  much  discussed,  and  the  decisions  widely  differ.  In 
some  states  at  least  the  inc[uiry  has  been  extended  by  statute 
to  truth,  honesty,  and  integrity,*  and'  in  dthers  to  general  bad 
reputation  or  moral  csharacter.* 

1  That  it  should  be  so  limited,  see  United  States  v.  Vansickle,  2  McLean,. 

219,  Fed.  Gas.  No.  16,609 ;  JDore  v.  Babeock,  74  Conn.  425,,  50  Atl. 
1016;  Frye  V.  Bank  of  Illinois,  11  111.  367;  Hansell  v.  Erickson,  28 
111.  257;  Dimiek  v.  Downs,  82  111.  570;  Fletcher  v.  State,  49  Ind. 
124,  19  Am.  Rep.  673 ;  Farley  v.  State,  57  Ind.  331 ;  Taylor  v.  Clenden- 
ing,  4. Kan,  524;  Phillips  v,  Kingfield,  19  Me.  375,  36  Am.  Dec.  760; 
Hol6rook  V.  Dow,  12  Gray,  357;  People  v.  Abbott,  97  Mich.  484, 
37  Am.  St,  Eep.  360i,'56  N.  W.  862;  Rudsdill  v.  Slingerland,  18 
Minn.  386,  Gil.  342;  Moreland  v.  Lawrence,  23  Minn.  84;  Warner  v. 
Lockerby,  31  Mdnri.  421,  18  N.  W.  145,  821;  Atwood  v.  Impsoii,  20 
N.  j.  Eq.  i5i;  Perkins  v.  liobley,  4  Ohio  St.  668;  Sargent  v.  Wil- 
son, 59  N.  H.  396;  Boon  V  Weathered,  23  Tex.  675;  Newman  v. 
Mackin,  13  Smedes  &  M.  383;  28  E.  C.  L.  p.  623,  §  210. 
And  in  f]fackspn  ex  dem.  Boyd  v.  Lewis,  13  Johns.  504,  and  Bakeman  v. 
Rose,  14  ^end,  110,  in  deciding  that  evidence  of  character  of  witness 
as  public  prostitute  or  of  particular  immoral  acts  was  inadmissible 
,j  ,for  ,tjie  purpose  of  impeachment,  the  courts  say  that  the  evidence 
should  be  confined  to  reputation  or  character  for  truth  and  veracity. 

2  That  a  witness  may  be  impeached  by,  independept  testimony  as  to  his 
'     general  moral  character,  see  Motes  v.  Bates,  80  Ala.  382 ;   Mclnerny 

T.  Irvin,  90  Ala.  27S,  7  So.  841;  Birmingham  Union  R.  Co.  v.  Hale, 
90  Ala.  8,  24  Am.  St.  Rep.  748,  8  So.  142;  Heath  v.  Scott,  65  Cal. 
548,  4  Pac.  557;  Hume  v.  Scott,  3  A.  K.  Marsh.  261,  overruling  in 
this  respect  Mobley  v.  Hamit,  1  A.  K.  Marsh.  591;  Thurman  v.  Vir- 
.  gin,  18  B.  Mpn.  7,85;  jacket  v.  May,  3  Dana,  80;  State  v.  Parker, 
;  7,  La.  Ann.  ;  83;  Blasland-Parcels- Jordan  Shoe  Co.  v.  Hicks,  70  Mo. 
App.  301;,  I^eyerich  v,  Frank,  6  Or.  212;  28  R.  C.  L.  p.  623,  §  210. 

And  a  witness  may  be  impeached  by  evidence  that  his  reputation  for 
fair,  dealing  is  not  good.  Kingman  &  Co.  v.  Shawley,  61  Mo.  App. 
64.  But  while  a  witness  may  be  asked  as  to  the,  general  reputation 
or  character  of  a; witness  sought  to  be  impeached,  the  specific  con- 
stituents of  character  otlier  than  truth  and  veracity,,  or  the  cause 
1  producing,  character  cannot  be  inquired  into.  McCutcl^en  v.  Loggins, 
109  Ala.  457,  19  So.  810;  Birmingham  Union  E.  Co.  v.  Hale,  90  Ala. 
8,  8  So.  142.,  See  infra,  §  6,  as  to  specific  acta  ,pr  reputation  as  to 
particular  conduct 

S  California,  Idaho,  Montana,  and  Utah. 
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4  Georgia;  Oregon,  Indiana,   Indian  Territory,  Iowa,  Kentucky,  and  New 

,   ^  Mexico. 

3.  Foundation,,  questioning  impeaphing  witness.    ,   ' 

Before  the  impeaching  ■vyitness,  can  be  asked  as  to  what  is  the 
reputation  of  the  witness  sought  to  be  imppached,  a  foundation 
must  be  laid  by  asking  him  as  to  his  knowledge  of  the  general 
reputation  of  such  witness.-^  After  his' knowledge  is. shown  and 
he  has  stated  what  such  r&piitatioh  is,  he  may  be  asked  whether, 
from  his  knowledge  of  such' reputation,  he  would  believe 'the 
witness  under,  oath.^ 

iFoulk  V.  Eckert,  ,61  111.  318;  French  v.  Sale,  63  Miss/  386;  Carlson  v. 
'Winterson,  10  Misc.  368, 'si  N.  Y.  Supp,  430;  28  R.  C.  L.  p.  628,  § 
215.  Evidence  that  an  impeaching  witness  has  had  business  dealings 
with,  the  other  yitnesg.  for  many,  years  is  jiot  a  sufficient  foundation 
for  qijgstions  touching  the  other's,  reputation  for  truth  anji  veracity 
and  as  to  whether  he  is  entitled  to  belief  under  oath.  Healey  v.  Terry, 
16  Daly,  117,.  9  N.  Y.  Supp.  519.  Nor  is  a  witness  qualified  where 
his  information  on  the  subject  is  derived  from  two  persons,  only  one 
ot.  whoiii  resides  in  the  place  where  the  witness  sought  to  be  impeached 
i  lives,  and  the  cither  living  in  another  "place  and  having,  so  far  as  it 
appears,'  no  knowledge  or  information  upon  the  subject.  Meyer  \. 
Suburban  Home  Co.  25  Misc.  686,  55  N.  Y.'  Supp.  566.  And  impeach- 
ing witnesses  must  speak  from  general  reputation  and  not  fr jin  their 
private  opinions 'as  to  such  reputation.  Benesch  v.  Waggner,  12  Colo. 
534,  21  Pac.  706.  '  In  Wetherbee  v.  Norris,  103  Mass.  566,  it  Ss  said 
to  be  (vittiin  the  discretion  of  the  trial  judge  to  require  the  impe'aching 
witness '  to  be  first  asked  whether  he  knows  the  reputation  of  the 
other  witness  for'  truth  and  veracity.  '    •' 

Where  persons  called  to  impeach  a  witness  have  been  familiar  with  his 
,  ^reputation  in  the  past,  recent  lack  of  opportunity  for  knowledge  of 
his  reputation  goes  rather  to  the  effect  of  their  testimony  -than  to 
its  admissibility.  Wagoner  v.  Wagoner,  —  i\Id.  — ;  10  Atl.  221;  So, 
a  witness  may  testify  to  the  bad  reputation' for  truth  in  the  vicinity 
where  he  lived,  of  anothfer  witness,  although  he  does  not  know  such 
reputation  for  the  last  two  years  preceding  thei  trial.  Hope' v.  West 
Chicago  Street' R.  Co.  82  111.  App.  311.'  'Evidence  of  Impeaching 
witnesses  whose  ans\vers  show  '  that  they  understand  the  question 
in  a  genetal  sense,  and  that  they  relate  to  the  general  reputation  of 
the  witiiess  to  b^  impeached,  is  not  rendered  incompetent' by  the  omis- 
sibri  of  the  'word  "general"  from  the  question.  Coates  v.  Sulany  46, 
Kan.  341,  26  Pac.  720.  But  an  impeaching  witness  who  teSstifies  that 
he  is  not  acquainted  with  the  general  reputation  of  thgi  witness,  sought 
to  be  impeached  should  not  be  allowed  to  testify  further  upon  the 
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subject.  '  Overstreet  v.  Dunlay,  S6  111.  App.  4'86.  And  a  witness  can- 
not testify  as  to  the  bad'  reputation' of  another  witness  to  impftach  his 
credibility,  until  the  coinpetency  of  the  foirmer  has  been  established, 
where  the  issue  is  raised.  Carlson  v.  Wiriterson,  10  Misc.  388,  31 
N.  Y.  Supp.  430.  A  witness  not  professing  to  know  the  general  repu- 
tation of  a  witness  sought  to  be 'impeached,  except  in  connection  with 
"some  alleged  frauds,"  is  not  acquainted  with  theg^Hferal  char&|Cter 
i  of  such  witness  sOas  to  malie  him  competent  as  an 'impeaching  wit-' 
hess.  Sorrelle  v.  Craig,  9  Ala.  534.  But  an  impeaching  witness  who 
has  known  the  'witness' so"ught  to  be  impeached  for  twenty  years,  at 
one  time  lived'  within  4  miles  of  him  and  has  dealt  with  him,  is 
competent  to  testify  to  his  general  reputation  as-  a.  man  of  truth, 
although  he  has  no  knowledge  of  his  general  character  for  truth  ex- 
cept by  report. '  Kimmel  v.  Kimmel,  3  Serg.  &  R.  337,  8  Am.  Dec. 
m;'655.       •     ■■  .    :  "  -   ■■  I 

An  impeaching  witness  'to  be  'co'nipetent  is  generally  required 'to  come 
fi:om  the  place  of  residence,  or  former  resideiice,'  of  the  witness  sought 
to  be  impeached,  on  the  theory '  that  to  know  the  general  reputation 
of .a'person  one  must  live  in  the  same  community;  and  so  it  is  held 
that  a  .strahger  who  goes  to  ^he  community  in  wliich  such  witness 
lives  for  the  purpose  of  ascertaining  his  character  or  reputation,  .and 
giving  evidence- in  the  cause,  is  not  competent  to  testify,  as  to  what 
he-  ascertains  as  to  his  character  or  rbpu/tationj'for  the  purpose  of'  im- 
peachment. Douglass  V.  Tousey,  2  Wend.  354,  20  >  Am.  Dec.  616; 
Eeid  v.^Eeid,  17 'N. '  JI^iEq.  101.  ■  So, -"the  .Evidence  of  a  person  ^at  a 
place  where  the  witness  sought  to  be  impeached  !visited  for  only  a 
few  months,  as  to ;  his  general  reputation,  is  inadmissible  for  the 
purpose  of  impeachment  ,W3,ddingham  v.  Hulett,  92  Mo.  528,  5.  S. 
W.  27.  But  one  who  resides  in  the  same  place  as  that  in  which:  the 
witness  sought  to  be  impeached  -formerly  resided,  and  for  five  years  in 
the  neighborhood  in  the  place  in  which  the  latter  subsequently  li|Ved, 
twelve  years  before  the  taking  of  his  deposition  in  the  case,  is  com- 
'  '  pelent  as  ah  impeaching  witness. 

aWisev.  Wakefield,  118  Cal.  107,' 50  Pac.  310-;  Hillis  v.  Wylie,  26  Ohio  St. 
574;  Eason  v.  Chapman,  21  111.  33;  Mohley  v.  Ha:mit,  1  A.  K.  Marsh. 
,590;  .Stevens;  V.  Irwin,  12  Cal, ,  306 ;,  Snow  v.  Qraee>  ,  29  .  Ai;l£.. ,  136,, 
.^nd  see  a,lso  criminal  cases  of  State  v.  Johnson^  40  Kan.  266,^1^  Pac. 
749;  State,  v.  Christian,  44  La.  .Ann.  950,  11  So.  589;  Hud,speth'v, 
State,  50  Ark.  534,  9  S.  W.  1.'  And  that;  the  impeaching  witness  may 
be  asked  whether  he  would  believe  the  other  witness  under  oath  in 
a  matter  in  which  he  was  interested,  see  Knight  v.  House,  29  Md. 
194,  96  Ato.  Dec.  5i5;but  iii  Massey  -v.  Krmers'  Nati  'Bank^  104 
''  111.  327,  it  -was  held  that  the  impeaching  witness  could  ^  not  be  asked 
if  lie  would  believe  the  dthei-  witness  under  oath  in' a- case  where 
he  was '  ^ersbnally  interested.  And  sustaining  witness  may  be  like- 
wise asked  if  they  would  believe  the  witness  they  sustain' under  oath. 
'   National  Bank  v.  Scriven, '63  Hun,  375,  18  N. 'Y.  Supp. '277;  Adams 


286  CIVXIi    TRIAL    BBIEF. 

T.  Greenwich  Ins.  Co.  70  N.  Y.  166.  See  also  the.  provision  of  the 
Greorgia  statutes  permitting  the  asking  of  this  question.,  Jn  Laclede 
Bank  v.  Keeler,  109  111.  38,5,  it  is  said  that  to  successfully  ipapeach 
a  witness  it  is  not  necessary  to  aslc  t^e  impeaching  witness  who;  testi- 
fies to  his  knowledge  of  the  general  reputation  of  the  other  witness 
;  and  that  it  is  bad,  Ti^liether  he  would  Ijelieve  hini  under  oath, ,  although 
;  this  question,  is,  permitted  hy , the  rule, adopted  in  Illinois. 

But  see,  contra,  Benesch  v.  Waggner,  12  Colo.  534;  21  Pac.  706,  and  crim- 
inal case  of  State  v.  Miles,  15  Wash.  !534, '46  Pac.  1047.  .And  in 
Phillips  V.  Kingfield,  19  Me.  375,  36  :Am.  Dec.  760,  it  is  said,  in  .dis- 
cussing proper  examination  of  the  impeaching  witness,  that  he  cannot 
:  be  asked  whether  he  would  believe  the  other  witness  under  oath.  >  So, 
the  court  in  Willardv.  Goodenough,  30  Vt.  393,  in  deciding  tha/t  on 
the  cross-examination  of  an  impeaching  witness  he  cannot  be; asked 
if  he  would  believe  the  other  witness  under  oath,  says  that  the  same 
rule  is  applicable  as  in  direct  examination,  which  in  that  state,  doe^ 
not  permit  such  question,  ,i  , 

A  witness  who  has  not  been  asked  the  preliminary  questions  as  to' his 
iknowledge  of  the  general  reputation  of  the  witness  sought  to  be .  im- 
peachedy  and  what  such  reputation  is,  cannot  be  asked  whether  he 
would  believe  such  witness  under  oath.  Bogle  v.  ICreitzer,  46  Pa. 
465.  See  also  Carlson  v.  Winterson,  10  Misc.  388,  31  N.  Y  Supp. 
430.  And  so,  in  Healey  v.  Terry,  16  Daly,  117,  9  N.  Y.  Supp.  519, 
it  is  held  that  excluding  questions  touching  reputation  for  truth  and 
veracity  and  as  to  whether  one  is'  entitled  to  belief  under  oath,  is 
discretionary  where  the  preliminary  question  whether  the  impeabhing 
witness  knows  the  general  ;reputatibn  of  the- other,  has  not  been  asked. 

As  to  cross-examination  of  impeaching  witness,  see  ante,  chapter  VUI.  J 
16,  e. 

3.  Place  and  time  of  reputation. 

As  a  general  rule,  the  testimony  should  be  confined  to  the,  rep- 
utation of  the  witness  sought  to  be  impeached  in  the  .comniuiiity 
where  he  lives,^  but  is  permitted  as  to  his  former  residence  if 
not  too  remote  in  point  of  time  and  under  special  circum- 
stances.^ As  it  is  the  credibility  of  the  witness  at  the  ti'me  of 
the  trial  that  is  to  be  impeached  the  evidence  should' not  beitoo 
remote.' 

ISun  Fire  Office  v.  Ayerst,  37  Neb.  184,  55  N.  W.  635.  ^To  impeait*  a 
witness  on  the  ground  that  his  general  reputation  js  bad,  , it  njust 
be  shown  that  such  ba,d  reputation,!?  general  in  the  conjmunity. 
Winter  v.  Central  Iowa  K.  Co.  80  lo-wa,  443,  45  N._  W.  ,737.  .A^d  it 
is  not  limited  to  the  immedia,te  neighborhood,  hilt  .will  'embrace ,  his 
;  reputation  i»  the  community,    Hope  y,  West  Chjcago  Street  R,  Co. 
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82  111.  App.  311.  '  So,  the  testimony  of  an  impeaching  witness  who 
lives  in  the  same  city,  but  not  in  the  same  ward  as  the  other  witness, 
.>s;ho- testifies  that  he  has  lived  in  such  city  twenty  years  and  ha^ 
known  ,suoh  other  witness  ah.out  four  years,  is  improperly  excluded 
on  th,e  grouijd.  that  he  does  not  reside  in  the  immediate  neighborhood 
of  such  other  .V(;itness.  Wallis  v.  White,  58  Wis.  26,  15  S.  W.  767. 
And  his  general  character  for  integrity  and  fair  dealing  in  commercial 
t^^Hsactiipn^,  cannot  be  impeached  by  evidence' of  particular  state- 
ments and  criticisms  made  by  persons  living  remote  from  his  home 
and  place  of  business,  as  to  his  failure  and  inability  to  meet  his 
pecuniary  obligations.  Bird  v.  Halsy,  87  Fed.  671.  And  evidence 
of  a  person  _  at  a  place  where  the  witness  sought  to  ,  be  impeached 
visited  for  only  a  few  months,  as  to  his  general  reputation,  is  inad- 
missible for  the  purpose  of  impeachment.  Waddinghara  v.  Hulett, 
92  Mo.  S28,  5  S.  W.  27.  a  question  to  an  impeaching^witness  as  to 
what  the  reputation  of  the  other  witness  was  at  the  time  of  the  execu- 
tion of  the  deposition  in  a  place  different  from  that  where  it  appears 
he  resided  at  the  time  of  the  taking  thereof,  and  in  which  the  dep- 
osition was  so  taken,  is  prima  facie  irrelevant.  Aurora  v.  Cobb, 
21  ind^  492, 
*Holliday  Bros.  v.  Cohen,  34  Ark.  707  (a  few  months  before)  ;  Louisville, 
,,.  N.  A.  &  C.  R.  Co.v.  Eichardson,  66  Ind.  43  (few  montlis  before)  ; 
Coates  V.  Sulau,  46  Kan.  341,  26  Pac.  720  (few  months  before)  ; 
Pape.v.  Fright,  116  Ind.  502,  19  N.  ,E.  459  (two  months  before)  ;^ 
Norwood  &  B.  Co.  v.  Andrews,  71  Miss.  641,  16  So.  262  (two  years 
before)  ;  Brown  V.  Luehrs,l  111.  App.  74  (three  or  four  years  before)  ; 
Mynatt  v.  Hudson,  66  Tex.  66,  17  S.  W.  396  (four  years  before)  ;  Eath- 
bun  v.  Eoss,  46  Barb.  127  (five  years  before,  where  witness  of  mature 
age).  And  in  Stevens  v.  Rodger,  25  Hun,  S4,  the  judgment  was 
reversed  because  the  trial  court  had  restricted  the  inquiry  to  a 
period  five  years  previous  to  the  trial.  A  witness  who.  has  lived  in 
one  locality  long '  enough  to  make ,  a  reputation  may  be  impeached 
by  proof  thereof  at  that  place,  where  since  he  left  tha,t  vicinity  he 
has  not,  resided  in  any  one  locality  long  enough  to  establish  a  reputa- 
tion that  could  be  generally  known.  Blackburn  v.  Mann,  85  111. 
222.  So,  evidence  of  the  general  bad  character  of  a  witness  for 
truth  and  veracity  during  eleven' years  a1;  his  former  place  of  jresidpnee 
is  admissible  for  the  purpose  of  impeachment,  where  for  seven  years 
since  thattiime.  he  has  beeni  roving  about  :the  countryi-i  Holmes  V. 
Stateler,  17  111.  4S3;  But  in.  Louisvillerifc  N.  E.  Co:  v.  ,Alumbaugh, 
21  Ky.  L.  Rep.  134,  51  S.  W.  18,  where  no  suoh  special  circumstances 
existed,  it  was  held  that  a  witness  cannot  be  impeached  by  evidence 
of  his  bad  character  at  a  place  from  which  he  removed  seven  years 
before  the  trial,  in  the  absence  of  any  evidence  that  his  reputation 
is  bad  at  theplace  where  he  is  liying  at  the; time  flf  rjthe  trial.  ,Ap^; 
in  Sun  Fire  Office,  v.  Ayerst,  37  Neb.  184,  55  N.,  W.  635, ;  evidence 
.  of  the  general  reputation  of  the  witness,  for  trutl;  {iiid  veracity  at 
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his  former  residence,  which  had  ceased  two  and  one-half  years  before 
his  testimony  was  given,  is  said  not  to  be  available. 

2  Not  too  remote,  see  Beatty  v.  Larzelere,  15  Montg.  Co.  L.  Eep.  67  (seven 
months)  ;  Kennedy  v.  Modern  Woodmen  of  America,  243  111.  560,  90 
'.N.E.  1084,  28  L.K.A.(N.S.)  ,181  (ten  years).  And  where  a  witness 
might  be  considered  as  impeached  by  his  testimony,  the  evident 'con- 
tradictions by  himself  and  the  circiimstances  surrounding  the  trans- 
actions with  which  he  is  connected,  he  may  be  impeached  by  evidence 
as  to  his  character  for  truth  and  veracity  thirty  years  before,  where 
during  the  intervening  time  he  has  been  absent  in  a  foreign  country 
at  different  times  and  is  not  shown  to  have  any  settled  place  of  abode. 
Brown  v.  Perez,  89  Tex.  282,  34  S.  W.  725.  See  also  cases  cited  supra, 
note  2. 

Bvit  testimony  touching  the  credibility  of  a  witness  is  held  too,  remote 
in  Miller  v.  Miller,  187  Pa.  574,  41  Atl.  277,  when  it  relates  to  a 
period  about  four  years  before  the  trial.  And  the  court  in  Rucker 
v.  Beaty,  3  Ind.  7Q,  in  passing  on  the  propriety  of  and  holding  harm- 
,less  the  exclusion  of  evidence  of  the  general,  bad  character  of  the 
witness  five  years  before,  where  his  bad  character  at  the  time  of 
the  trial  had  been  proved  by  other  evidence,  says  that  if  tlie  defend- 
ant had  not  been  able  to  establish  that  it  was  bad  at  the  time  of 
the  trial  he  had  no  right  to  go  back  five  years  for  the  sake  of  at- 
tacking it.    But  see  cases  supra,  note  2.  '  ' '    ' 

In  Buse  v.,  Page,  32  Minn.  Ill,  19  N.  W.  736,  20  N.  W.  95;  it  is  said 
that  it  is  in  the  discretion  of  ihe  court  to  admit,  as  to  a  witness's 
reputation  for  truth  and  veracity  four  years  before  the  trial,^  the 
impeaching  testimony  of  ,  a  witness  who  had  several  years'  acquaint- 
ance with  him,  as  no  inflexible  rule  can  be  laid  down, 

4.  Conviction. 

A  witness  may  be  impeached  by  proof  of  his  conviction  of  a 
crime;  *  and  this  may  usually  be  shown,  otherwise  than  by  crosS' 
examination  of  the  witness  hiinself ,  only  by  the  record  thereof.^ 
And  the  conviction  may  be  shown  although  a  full  pardon  has 
been  granted,'  or  the  sentence  commuted.* 

1  Just  what  may  be  shown  under  this  rule  has  been  much  discussed,  some 
cases  and  statutes  requiring  the  conviction  to  have  been  of  a  fetony, 
or  of  a  crime  involving  moral  turpitude,  while  :other  decisions  'and 
statutes  permit  the  proving  of  a  conviction  of  any  crime  or  of  a 
misdemeanor;  for  the  purpose  of  impeachment.  28  R.  C.  L.  p.- 625, 
§212.      . 

In  Quigley  v.  Turner,  150  Mass.  108,  22  N.  E.  586,  conviction  of  any  crimB 
is  held  admissible,  although  not  of  such  liatuTe  as  in  itself  to  affect 
the  witness's  credibility,  under  the  Massachusetts  statutes  providing 
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that  a  conviction  of  a  crime  may  be  ahown  to  affect  the  credibility  of 
a  witness,;  So,  in  Koch  v.  State,  126  Wis  470,  3' L.'R.A.(N.S.)  1086, 
lQ6  I^.  W.  531,  5  Ann.  Cas.  389,  it  ia  helli  that  misdemeanors  may  be 
proved  to  affect  credibility.  Several  indictmenta  and  convictiona  of 
violating  excise  law  may  be  shown  even  on  plea  of  guilty.  Morenus 
V.  Crawford,  51  Hun,  89,  5  N.  Y.  Supp.  453.  Arrest  and  conviction 
for  violations  of  pension  laws.  Cole  v.  Lake  Shore  &  M.  S.  R.  Co. 
95  Mich.  77,  54  N.  W.  638.  Conviction  of  forgery  notwithstanding 
lii,pse  of  time  since  the  conviction.  Wollf  v.  Van  Housen,  55  111.  App. 
295.  In  Ohio,  in  civil  cases,  previous  conviction  of  an  infamous  crime 
is  relevant  to  impeaeh  the  credibility  of  a  witness,  although  there  is 
no  express  statutory  provision  concerning  it.  Baltimore  &  0.  R.  Co. 
,iv.  Rambo,  8  C.  C.  A.  6,  16  U.  S.  App.  277,  59  Fed.  75.  A  conviction 
of  larceny  is  a  conviction  of  a  crimen  falsi  and  admissible  as  tending 
to  I  discredit  the  testimony  of  the  person  convicted.  Georgia  R.  Co.  v. 
Homer,  73  Ga.  251.  Conviction  for  fraudulently  concealing  prop- 
erty ■  frpmi  a  trustee  in  bankruptcy  may  be,  shown,  under  a  statute 
providing  that  conviction  for  crime  may  be  proved  to  affect  credibil- 
ity. Rittenberg  v.  Smith,  214  Mass.  343,  101  N.  E.  989,  47  L.R.A.  (N.S.) 
215.  But  in  Card  v.  Foot,  57  Conn.  427,  18  Atl.  713,  it  is  held  that 
the  provision  of  the  general  statutes  that  no  person  shall  be  disqualified 
by  reason  of  his  conviction  of  "a  crime,"  but  such  conviction  may  be 
shown  for  the  purpose  of  affecting  his  credit,  does  not  permit  a  con- 
viction of  any  offense  to  be  proved  for  the  purpose  of  discrediting  him, 
J,  except  for  Buph  offenses  as  at  common  law  would  disqualify  him  as  a 
witness.    ,    |  t 

A  judgment  of  conviction  from  which  an  appeal  has  been  taken,  followed 
hy  a,  nolle  pros,  in  the  appellate  court,  cannot  be  proved  to,  affect 
the  credit  of  the  witness.     Card  v.  Foot,  57  Conn.  427,  18  Atl,  713. 

Conviction  under  a  municipal  ordinance  is  not  within  the  meaning  of  a 

statute  providing  that  conviction  of  a  criminal  offense  may  be  proved 

:    !  to  affect  the  credibility  of.  a  witness.     Koch  v.  State,  126  Wis.  470, 

3  L.R.A.(N.S.),  1086,   106  N.  W.  531,  ,5   Ann,  Pas.   389;    Arhart  v. 

I''    Stark,  6  Misc.  579,  27  N.  Y.  Supp.  301.     , 

Statutes  or  code  provisions  in  some  states  at  least  cover  this'  question 
arid 'should  be  consulted  in  any  investigation  thereof. 

In  the  late  Nebraska  ease  of  Young  Men's  Christian  Asso.  v.  Rawlings, 
60  Neb.  377,  83  N.  W.  175,  it  is  held  that  the  provisions  of  the  stat- 
ute that  a  witness  may  be  interrogated  as  to  his  previous  conviction 
of  a  felony,  but  that  no  other  proof  is  competent  except  the  record 
"thereof,   must  control   the   general   provision   that   facts  .which   have 

''.'  heretofore  caused  the  exclusion  of  testimony  may  still  be  shown  for 
the  purpose  of  lessening  its  credibility,  so  that  evidence  of  a  judg- 
'  '  ment  of  conviction  of  contempt  of  court  is  inadmissible  fpr  the  pur- 
^*'       pose  of  impeachment. 

•Baltimore  &  0.  R.  Co.  v.  Rambo,  8  C.  C.  A.  6,  16  U.  S.  App.  277,  59  Fed. 
Abbott,  Civ.  Jur.  T.— 19. 
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,75;  Pulliam  v.  Cantrell,  77  Ga.  563,  3  S.  E.  280;  Killian  v.  Georgia 
'  E.  &  Bkg„,Cp.  97  Ga.  727,  25  S.' B.  384.  But  see  Gage  v.  Eddy,  167 
III.  102,  47  N.  E.  200,  that  bra,l  testimony  of  conviction ,  of  a  witness 
for  crime  is  admissible  for  the  purpose  of  affecting  his  credibility, 
under  the  Illinois  statutes.  The  current  statutes  should  be  consulted 
on  t]iis  question.  ,  ,        ,       /         . .^       ,  ;. 

Combining!, In  one,  question  the- , elemen|^a . ; of  ,aj;r,e,^t  ^ ,and ^ , conn; iptiqn ,  of  a 
witness  for  the  purpose  of  affecting  his  credibility,  is  not  err;or.  Koeh 
V.  State,  128  Wis.,  470,  3  L.R.A.(N.S.)  108,6,  106  N.  W.  531,  5  Ann. 
Gas.  389.      ,  <,.;,,, 

As  to  cross-examination  of  the  witness  as  to  convictionj  see  ante,,  chapter 
vin.  §  16,  f.  .  , 

328  E.  C.  L.  p.  624,  §  212;  note  47  L.E.A.(N.S.)  215;  Wallamet  R.  T. 
Co.  V.  Oregon  S.  N.  Co.  Fed.  Gas.  No.  17,106;  Curtis  v.  Gochran,  50 
N.  H.  242;  Gulf,  C.  &  S.'F.  E.  Co.  v.  Gibson,  42  Tex.  Civ.  App.  306, 
93  S.  W.  469. 

4Eittenberg  v.  Smith,  214  Mass.  343,  101  N.  E.  989,  47  Ii.R.A.(N.S.)  215. 

5.  Indictment,  etc.  ,   ,  ,  i 

Evidence  merely  that  a  person  has  been  charged  with  and 
tried  for  a  crime,  or  indicted,'  without  proof'  of  conviction,  is 
usually  inadmissible  for  the  purpose  of  impeachment.^ 

IWillson  V.  Eveline,  35  App.  Div.  '92,  54  N.  Y.  Sufip;  514;  Killlam  v. 
Georgia  E.  &  Bkg.  Co.  97  Ga.  727,  25  S.  E.  384 ;  Pullen  v.  Pullen, 
43  N.  J.  Eq.  136,  6  Atl.  887.  That  a  witness  has  been  fined- for  dis- 
turbing the  peace  and  for  some '  other  misdemeanor  is  inadmissible 
for  the  purpose  of  itapeachment.  Gardner  v.  St.  Louis  &  S.  F.  K. 
Co.  135  Mo.  90,  36  S.  W.  214.'  See  ante,  chapter  viil.  §  16,.  f,  as  to 
cross-examination  of  the  witness  with,  reference; .thereto. 

A  certified  copy  of  the  record  adjudging  one  guilty  bf'havihgi  foTlnd  stolen 
property  is  Inadmissible  to  impeach  the  person  So  'charged,  as  no 
crime  Is  charged  thereby.' "' Norton  v.  Perking,.  67  Vt.  203,  31  Atl. 
148.  And  to  contradict  a  witness  who  denies  tha,t  he  pleaded,  guilty 
of   a   certain   offense   before   a  magistrate,   proof   that  he;  did  plead 

■  guilty  of  some  offense  not  specified  is  erroneous.  Heeney  T. ,  KU- 
bane,  59  Ohio  St.  499,  53  N.  E.  262.        ,      ,  .,'f,; 

In  Texas  there  seems  to  have  been  much  confusion  in  the  deeisionsj,  That 
witness  cannot  be  impeached  by  proof  that  he  is  charged  by  indictment 
with  misiiemeanors,  sfee  Lewis  v.  Bell,i  ^ —  Tex.  Civ.  App.  ■■ — ,  40  S. 
W.  747.  But  in  Texas  &  P.  Coal  Co.  v.  Lawson,  10  Tejf.  Civ.  App. 
'  "491,'' 31  S.  W.  843,  it  is  held  that  the  answer  of  the  witness,  to  a 
cross-ihterrogattiry,  that  he  has  been  indicted  for  embezzleweijit  and 
is  confined  in  jail  awaiting  trial,  is  admissible  in  evidence; as, affecting 
his  credibility.     But  in  Texas  Brewing  po..  v.  Dickey, —  T^x.  Civ. 
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i^ftrij"':-^'^  ^,  W.  577,  it  .is,  saJ4  ^Jtiat.  evideOiCe  ;tJia.t,-.a  qriwifpalchf^rge 
was  pending  againpt  |^,,  wj^^f 3^,  o^l^^yiat,  he,  .ivas',ili,i}ictRd  for  theft, 
the  indictment  having  been  dismissed  for  want  of  evidence  to  sustain 
the  charge,  if  admissible  at  all  for  the  purposes  of  impeachment,  can 
only  be  drawn  out  foil' Bt-tfsS-<i*aMnaii6n^'"'-  ''''''"  "^^  ''  '  '  '  ''  '  •" 
On  the  quSslloM  of  (sroaS'examination  ithdfe  seeih^  also  to  have  bfeen  much 
differfence  of,  opinion,,.,, Fi;eed?nan  v.  Bonnerj.  7^  Tex.  Civ. ,  App.  — , 
40  ,S.  W:,47,,  hol^  Pjat  a  jW^itness  cannot, , be  £(^kfid,,fpr  thq  purpose  of 
impeachment,  with  reierencet.to  ihis  prosecution  for  forgery,  his  de- 
fense,  etc.  ^nd  in^  Hill  v.  Dons,  —  Tex.  Civ.  App.  — ,  37  S.  W. 
638,  it  is  held'tli'ftt  a  \^itness' oa.yi'(it"fafei'iinpeached' liy  compelling  him 
to  answer  on  cross-examination  a  question  as  to  his  having  been 
indicted  for  fbrg^ry.  '  Lilt^wise  thfe' credibility 'of  a' witness  canilbt  be 
attSicted'  on 'cross-examination'  by  showing  that  hfe  TSad  been  admitted 
of  the  ehstl'ge  of  carrying' a"pi^tol,  betfkuse  Wi' did' 'not  know  it  was 
Wrong  tO'do' so.  Houstdn,  E."&  W.' T.  R.  Co.  v.  Norris,^^  Tex.  Civ. 
Apji.  -^,  41'S.'W.'  708.'-  Aiid  in  Gulf,'  C.  ft' S.  F.'R.'  Co.  v.  Jolinson, 
'83'  Tex.  628,  1'9'  S.  'W.  '151,  k  'Siftfilaf  rfilB  waS  laid  down  with  /eiSrence 
to'' compelling 'a  withesS  to'ftiisw'ef  dn  crosfe-feiiainination  that' he  was 
B  desertfel-'  'froih  the  United'  States'  Arm'y.  '  But'  in  Linz  ■v'.  Skinner, 
'11- Tex.  Civ;  Apip.  512,  32 'S:  W."915|  'if'wa's  held'that'a  witness  may 
for  thfe  purpose  of  '  affecting 'his-  credibility  be  asked  on  cross-exam- 
■iniation  if  He  had  nbt  been  indicted  for  embezzlement  or  perjui-y,  if 
such 'iBdlctttieiits  are'hcit  too  remote'.    '"^   .''*''     'i''^'  ■'^■'■" 

In  the  criminal  case  of  Lights  v..,State,  21  Tex.  Apj),  309,^,17,  S.  W,  428, 
it  was  permitted,  on  cross-examination  to  ask  a  witness  for  defendant 
"wiethef  he  had  not  been  in  'a  penitentiary  and  iJE'ne'Vas  not  sent 
ij^'fro'm  a  certain  place  and  collnty.    Xnd  in  Wdddso'n  v.  $.tai;ej'24  Tex. 

\^p;  l62,  6  S.  W.   184,  ho'mjng  that  it  was  noi ''e;rroT   to  refuse  a 

'^flefe'fedn  to  'the  state's  witri^s  as  to  'whether' lie  Jiad  not  been  con- 
flS/fed.i'ii'  a  penitentiary  for  a'  crime,  because  the  purpose  of  the'ques- 
titfii  Was  not  disclosed,  the  court  says  that  if  it  had  been  shown  that 

- tn/'' def e'fid'ant'  expectfed  an  affirmative^  answer  and  that  the  qbject 
in' eliciting' su'cli'' 'answer  was  to  afreet  the  .credibility,  of  tbe.  ,'Wiiness, 
'■we' 'would  hol'd  teat' the  court  erred  "materially 'iii  fefusi'ng.^to  permit 
the  question  ■  to .  be   answered.      But  here   there  .w^s  ;conyiction   and 

■'s^riferice  siSil'UBi;'  merely  indictmeiil'  or  charge.'   '  '  T  ,'" 

In  the  criminal  case  oi(,iCarroIl  1^.  Stat^,^|  3|,j'|;ex.,^^9ri|m|.j,  :^^^^,,^§1,,  24  S. 
W.  ,l00,  j'J.is  hj^ld  that  a  wi|;nesp  '^a^^.  pn^.^ross-§3^^^ij9.ti|pu.  be  inter- 

.rogated'as  to  whether,. he,  is,  not|.then^j,ipder,.i|ndid;men,t  for  theft, 
for  the  purpose  of  impeachment.    An(fm,^if:t'-fKii?'^?i9l'"^''-f'''®^"  "''•  State, 

^^''l-Tex.  Criin.,Rep.  281,  26  S.  W.  194, ^6§i^,„it„ip  held  tfi^t  a  defend- 

;ant  on,  trial  for  robbery,, who  testifies  as,, ^,i,wjtness  i:il  his  own  be- 
t«}h'h^?  !>''^ii^^<^^^i'^^''^^  -ffliSJi!?^''"?)  ■'Ji'.Wti't?  i^FlT^i';  O'l'  ,cross-exam- 

i'!fMK.,Tf^^^,?,T,,l^?¥'.feM^^i?'^^yn%ffi«?M'ifW^'i'W^ 
arid  theft. 
\uTht   to  10', 
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For  the  discussion  of  the  question  of  cross-examination  for  tiie  purpoM 
of  testing  credibility,  see  a,hte,  chapter  vill.  §  16,  f. 

6.  Specific  acts  or  offenses  or  line  of  conduct. 

While  the  authorities  are  not  agreed  as  to  whether^  in  im- 
peaching a  witness,  his  general  reputation  for  truth  and  veracity 
Only,  or  his  general  moral  character,  may  Be  assailed,  it  is  in 
any  case  a  well-established  riile  that  no,  particular  acts  of  im- 
morality or  crime  or  wrongdoing  can  be  shown. ^ 

1  Birmingham  Union  R.  Go.  v.  Hale,  90  Ala.  8,  24  Am.  St.  Eep.  748,  8 
So.  142;  Sharon  v.  Sharon,  79  Cal.  633,  22  EaG.:26,  131;  Crabtree 
V.  Kile,  21  111.  180;  Spencer  v.  Kpbbins,  106  Ind.  580,  5  N.  E.  726j 
Th^rman  y.  Virgin,  18  B.Mon,  785;  Phillips  v.  Kingfieldj .  19  Me. 
375,  36  Am.  Dec.  760;  Shaefer  v.  Missouri  P.  E.  Co.  98  Mo.  App. 
445,  72  S.  W.  154;  Troup  v.  Sherwood,  3  Johns.  Gh.  558;  Jackson  ex 
dem.  Gibbs  v.  Osborn,  2  Wend.  555,  20  Am.  Dec.. :  649 ;  Conley  v. 
Meeker,  85  N.  Y.  618,  9  N.  Y.  Week.  Dig.^  288;  .Doolittle  v..  Gambee, 
88  Hun,  364,  34  N.  Y.  Supp.  861;  Wike  v.  Lightner,  11  Serg.  &  R. 
198^  Sweet  v.  Gilmore,  52  S.  G.  530,  30  S.  E.  395;  Hill  v.  Dpns,  — 
,Tex.  Civ.  App.  — ,  37  S.  W.  633;  Houston  &  T.  C.  E.  Co.  v.  Bulgpr, 
35  Tex.  Giv.  App.  478,  80  S.  W.  557;  Boon  v.  Weather.ed,,  23  Tex. 
675;  Eixey  v.  Bayse,  4  Leigh,  330;  Bringgold  v.  Bringgold,  40  Wash. 
121,  82  Pac,  179;  28  E.  G.  L.  p.  623,  §  2ii.  '     '  '  ■ 

So  a  witness's  character  as  to  any  particular  acts  of  ignominy  or  turpitude 
cannot  be  inquired  about  on  the  examination ,  of  an  impeaching  wit- 
ness. Thurman  v.  Virgin,  18  B.  Mon.  785.  Evidence  that  one  wjtness 
wrote  and  the  other  has  read  a  highly  immoral  book  is  inadniissible 
to  impeach  their  credibility.  Re  James,  124  Cal.  653,  57  Pac.  578, 
1008.  Acts  tending  to  show  that  a  woman  who  h?,s ,  testj.fied  as  » 
witness  is  destitute  of  moral  qualities  cannot  be  proved.  .Barkly  v. 
Copeland,  86  Cal.  483,  25  Pac.  1,  405.  Evidence  of  immoral  con- 
nection is  inadmissible  when ,  it,  consists  of  proof  of  particulajr,,  facts 
not  directly  touching  the  question  of  their  veracity.  Sweet  y.^  Gil- 
more,  52  S.  C.  536,  30  S.  E.  395.  Evidence  of  improper  rela,tipns  of 
one  claiming  a  distributive  share  of  a  decedent's  estate  under  an  al- 
legation of  marriage  with'  him,  is  inadmissible  to  impeach  her  cred- 
ibility as  a  witness.  Re  James,  124  Cal.  653,  57  Pac.  578,  1008.  Evi- 
dence that  a  witness  was  guilty  of  illicit  intercourse  with  her  hus- 
band before  their  marriage,  thirteen  years  before,  is  tod  remotg  for 
the  purpose  of  iinpeaehing  her  credibility.  De  Arman  v.  Taggart, 
65  Mo.  App.  82  (brought  out  on  cross-examination )  ^  A  letter  written 
by  plaintiff  in  an  action  for  slander,  tending  to  show  improper  in- 
timacy with  a  certain  man,  iS  inadmissible  to  impeach  her  under  the 
Oregon  statutes.     Leverich  v.  Frank,  6  Or.  212.     Proof  of  adultery 
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at  various  times  and  places ,  not  admissible  to  impeach  witness. 
Dimick  v.  Downs,  82  111.  570.  Single  act  of  bastardy  on  the  part 
of  a  female  Witness  cannot  be  given  in  evidence  to  destroy  her  credit. 
.Weathers  V.  Barksdale,  30  Ga.  888.  That  a  witness  kept  a  house  of 
assignation  and  was  a,  disreputable  chs^raqter  Is  inadmissible  .for  im- 
peachment. Pennsylvania  F.,  Ins.  Co.  v.  Faires,  13  Tex.  Civ.  App. 
Ill,  35  S.  W.  55.  Particular  instances  of  moral  turpitude,  that  a 
woman  is  unchaste,  cannot  be  proved  to  impeach  her,  although  general 
character  may  be  inquired  into.  Holland  v.  Barnes,  53  Ala.  83,  25 
Am.  Eep^  595;  Evans  v.  Smith,  5  T.  B.  Mon.  363,  17  Am.  Dec.  74. 
Or  that  she  was  so  regarded  sixteen  years  before.  Turner  v.  King, 
98  Ky.  253,  3^  S.  W.  941,  33  S.  W.  405.  And  evidence  that  a  woman 
was  arrested  in  a  house  of  ill  fame  is  not  admissible  to  impeach  her 
testimony.  Tucker  v.  Tucker,  74  Miss.  93,  32  L.R.A.  623,  19  So.  955, 
Evidence  tending  to  show  bigamy  is  likewise  inadmissible  to  impeach 
the  credibility  of  a  witness.  Evans  v. .  DeLay,' 81  Cal.  103,' 22  Pae. 
408.  And  .that  a  woman  is  a  prostitute  in  inadmissible  to  impeach 
her  testimony,  see  Mclnerny  v.  Jrvin,  90  Ala.  275,  7  So.  841;  Bakeman 
V.  Eose,  14  Wend.  105;  Spears  v.  Forrest,  IS  Vt.  435.  Especially 
, where  it  jelates  to  a  period  some  years  before.  Jackson  ex  dem. 
Boyd  V.  Lewis,  13  Johns*  504. 

See  also  Gilpin  v.  Daly,  58  Hun,  610,  12  N.,  Y.  Supp.  448;  Meyer  v.  Su- 
burban J^pmp,  Co.  25, Misc.  686,;  55.  N.,  Y.  Supp.  566;  Dillingham  v. 
Ellisi  86  Tex.  447,  25  S.  W.  618  .(that  witness  expelled  from  JVIaspnie 
lodge  for  false  swearing) ;  Carlson  v.  Winterspn,  10  Jlisc.  38^,  31 
N.  Y.  Supp.  430  (that  the  witness  has  forged  the  impeaching  witness's 
name  to  a  note)  ;  Crane  v.  Thayer,  18  Vt.  162,  46  Am.  Dec. '  142 
'•(notorious  .  counterfeiter)  ;  McCutchen  v.  Loggins,  109  Ala.  457,  19 
So.  810  (impeadhing  witness  cannot,  be  askeid  if,  witness  sought  to  be 
impeached  i^^jiipti  a  common  thief);  Palperi  y.  Manhattan  R.  Co. 
39  N.  Y.  S.  li.  23,  14  N.  Y.  Supp.  468  (habitual  litigant);  Sillinian 
V.  Saiiipson,  42  App.  Div.  623,  59  N.  Y.  Supp.  923  (proof. that  witness 
Biany  years  before  had  confessed  to  committing  a  larceny).  ' 

Statutes  in  some  states  exclude  such  prodf. 

Fpr  fuller  treatment  of  the  question  of  the  .light  to  impeach  witnesses  by 
evidence  of  specific  instances  to  prove  character,  see  note,  in  14'  L.B.A. 
'   Yn.S.)  697. 

7.  Inquiry  as  to  occupation,  associates,  or  habits. 

The  right  to  inquire  of  a  witness,  as  to  his  occupation  for  the 
purpose  of  impeachment  is  generally  recognized,  although  sub- 
ject Ijo  important  limitatwns,^  ,  So  a  witness's  associates  may 
be  shown.'  Evidence  as  to  the  general  character  for  drunken- 
ness of  a  witness  is  not  admissible  for  the  purpose  of  impeach- 
ment' but  it  may  be  shown  that  a  witness  was  drunk  at  the 
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time  of  the  occurrence  to  which  he  testihes,  as  bearing; pij,  his 
ability  to  testify  .correctly  to  what -occurred,*, and  .thisiuaay  be 
done  without  first  interrogating  hirii  abou't  :his  jcbnditiflitl '  at  the 
time  in  question,'  and  it  may  be  shown  by  d-bss-examinatibn  of 
the 'witness  himself  as  well  as  bjr 'the  testiinony  of  ahotheir.'wit- 
h'ess.^*,. 

1  Little, Eock.Vehicie'.&Imjjlement  Co.  v.  Roiinson,  75  Ark!  548,, 87  S.  W. 

1029;   Crawfordy.  Ferguson,  5  Okla.  Crim.  Rep!  377,  115  Pa'c,  ?78, 

^'  45  L.R.A.(isr.S.),  519;  ajid  other  authqritie? '.m  ,note  in  1  A.L.I^.  1402. 

8  Crawford, y.  , Ferguson,  ,5,  OJila.  Cri.lB.  Rep.  377,,  115  ^^c,  2t,SS„  ,45.,j;.,R.A. 

flf,    (N.S.),|519,         f       ;^^       1-;        i-;(;      .;>,|f    (^V       T.  J-,!l  I'       '     I'l/lllji'  /  i(0(lli  <l>ii 

3  Hoitt  V.  Moulton,  21  N.  H,  586;  Brindle  y.  M'llvainej  10  Serg.  &  R.  282; 
Thayer  v.  Boyle,  30/Mfe..(47Si;  and  note  in,  Ann.  Cas.  1918A,  642i   ' 

«28  R,  C.  L.  pj  618;  §  207;  note  16  Ann.  Cas.  368;  Tuttle  v.  Russell,  2 

HE  Day  (Conn.)  201,  2  Ami'DA'c.  89;  Joyce  r.  Parkhurst,  150  M-ass. '243, 

/  '  22  N.  E.  899 'j  Van  Loan  v.  Willis,  13  Daly,  281;  Stillwell  v.  Farewell,  64 

')■  i¥t.  -286,'-24'Atl.  243  ;■  Schneider  v.  Great  Northern  R;  Co.  47  Wash. 

45,  91  Pac.  565;  Mace  v.  Reed,  89  Wis.  440,  62' N.  W.  186:   •"'  '"."^ 

SBHss  v;  BeBk,  80'Neb.'290,  114  N.  W.  162,  16  Ann.  Cas.  366.^  O"-'"  '>^''- 

8  Armour  v.  Skerie',  153  Fed.  '241',  82  C.  C.  A.  385;  Interiiational,  etc.  R. 
■''"Co.  V.  Dyer;  78"Tex.  156,'  13' S.  W.  377.  '    "     -    '"     .-=>'    -i^       i    i 

Although  the  author ^.ties  are  somewhat  conflic;);ing,  ttte  weight 
of  authority  appea;rs  tO/Epld  that,  for  the  purpose  of  discr^it- 
ing  a  witness,  I  evidence  is-  inadmissible  to.  show  that  he  is  ad- 
dieted  to  the  use  of  opium,  morphine,  or  siinilaTidrugs/'uidess 
it  is  proved  that  the  witndsS  was  'undfer  the  influeince  of  the  drug 
at  the  time''pf  the' occurrences  t'p  which  , he  testifies,  or  at  ,the 
time  of  trial,, or  ;that  his  njiind  or  ,mem.ory, or  powers, of  observa- 
tion were  affected  by  the  habit,*,, 

'  ,  ,     .  ,  ,  t 

1  Notes  iS  1.E1r'.  9l^;   Ann.'qas.  1918 A,  640;   Mclioweliy.  Preston,  26 

Cta.  528;  Gordon' v.-  dilmore,'  i4l  Ga:' 347,'8b  'S.  E.  1007;^  Franklin  v. 

Franklin,  90  Tenn.  44,  16  S.  W.  557.  ■ 

D.  Impeachment' by' 'Evidence 'of  Mental ' oe' Moeal' De- 

*"''''■  ''•"'•":  ■  :  ■  "-*-"  "pEc^k^'^  '  "■  ■■'""  "  ."/-  '    " 

'The  rule  appears  18  he  t*hat  evidence  of  mental  unsoundijess 
of 'a'  withess'may  be  shown  to  lirtpeach  his 'testimony  even  though 
h^  niay  hot  be  mentally  iiico'mpetent  to  testify.''  The  rule,  how- 
ever, "^iSfeds  iio  farther  tHa^  w  peraBiit  impeachmeht  ty  show- 
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ing  an  abnormal  oonditipn,  of  the  mind  caiased  by  disease,  or 
habits  wbieh, impair  the  memory.  .  It  will  not  admit  evidence 
of  want  of .  strength  or  accuracy  of  memory  of  a  witness  whose 
miiid  js'  not  'shown  to  be  in  an  abnormal  condition.*  And  testi- 
Dldhy;  after  plaintifi'had  testified,  thU't  she  stated  she  could  not 
remember  what  she  had, testified, tq  upon  the  trial jis  not  admis- 
sible to  show  that  she  was  miistakeii  in,her  testimony.^  . 
,,.  Under  familiar i rules  of  law  the  credibility  of  a  witness  may 
b^  impeached  by  sh0wing  moral  d'efeicts.* 

lAUeman  v.  Stepp,  52  Iowa,  626,  3  N.  W.   636,  35  Am.  Kep. '288   and 

•  Jiote;  Derwin  v.  Parsons,  52  Mich.  425,  18  N.  W.  200,  50  Am.  Rep. 

262;  Rivara  v.  Ghio,  3  E.  D.  Smith  (N.  Y.)   264;  Isler  v.  Dewey,  75 

N.  C.  466;  Lard  v.  Beard,  79  liT.  C.  5;   Fairchild  v.  Baiscomb,  35  Vt. 

,  ;  398;   28  ,E.   C.   L.  p.   617,   §  206;   npte  ;15  A.L.R.   932,   citing  many 

'  erin^inal  cases.  ,  ,  .       , 

8  Allemah  v.  Stepp,  52  Iowa,  626,  3  N.  W.  636,  35  Am.  Rep.  288:     And  in 
Goodwyn  v.  Goodwyn,  20  Ga.  600,  it  was  held'  that  the  memory  of  a 
'  witness  could  not  be  impe'slched  by  other  witnesses;  that  this  could  be 
''done  only  by  cross-examination. 

S'Dundas  V.  Lansing,  75  Mich.  499,  42  N.  W.  1011,  13  A.  S:R.  457,  5  L.R.A. 
143.  "'■'  -■'.:."  :    ' 

4  ilieman  y.  Stepp,  52  Iowa,  626,  3  N.  ,W.  636,  35  Ami.  ^ep.  288. 
For  impeachment  by  evidence  of  drunkenness,  or  use  of  drugs  impairing 
memory  or  capacity  to  observe  correctly,  see  supra,  Bubdivisions  C, 

E.' Impeachment  as  to  CotiATEEAL  and  Immatbeial  or  Ie- 

EELEVANT    Ma'TTEES    BeOUGHT    OUT '  ON    CeOSS-EXAMINA- 

^,i   ,^,TION.  ■,,^'/,     _  ■*,.,•., 

The  general  rule  is  that  a  witness  cannot  be  impeached  as  to 
CjOlIateral  or  imm,a,1ien4l,Siatt,er  brought  out  pp  cr,q^s-examina- 
tion;^(but  hostility  or  bias, denied  on  cross-examination  may 
nevertheless  be  proved' to. iinpeach  the  witness,^  and  a  corrupt 
motive  may  soffinetimes  be' shown.* 

lliOuisWUe   Jeaii^   Clothing  Co.   v.   Lischoff,    109   Ala.   l36,   19   So.   436; 

'     Eunzel  V.  Mdas,' 116  Ala.  68,  22  So.  568;  Barkly  v!  Gop'^lahd,  86  Cal. 

"483,  25  Pac.  1,  40^1   Trabing  v.  California  Nav.  &  Imprbv:  do.   121 

Cal.  137,  53  Pac.  644;   Swanson  v.  French,  92  lowal,  695,  61  N.  W. 

407;  Atchison,  T:  *  S.  F.  R.  Co.  v.  Towneend,  39  Kan.  il5,  17  Pac. 
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804 ;  Butler  v.  Cooper,  3  Kan.  App.  145,  42  Pac.  839 ;  Hill  v.  Froehliek, 
38  N.  Y.  S.  R.  24,  14  N".  Y.  Supp.'  610 ;  Paddock  v.  Kappahan,  41 
Minn.  528,  43  N.  W.  393;  Manget  v.  O'Neill,  51  Mo.  App.  35;  Pullen 
V.  Pullen,  43  N.  J.  Eq.  136,  6  Atl.  887;  Tallman  v.  Kimball,  74  Hun, 
279,  26  N.  Y.  Supp.  811;  Leinkauf  v.  Lombard,  12  App.  Div.  302, 
42  N.  Y.  Supp.  391;  McNeill  v.  Metroflojitan ,  Street  E.  Co.  20  Misc. 
426,  45  N.  Y.  Supp.  1030;  North  Chicago  Street  R.  Co^  v.  Southwick,' 
165  111.  494,  46  N.  E.  377;  Johnson  v.  Brown,  130  Ind.  534^ '  28 '  N.' 
E.  698;  Carpenter  v.  Lingenfelter,  42  Neb.  728,  32  L.R.A.  422,  60 
N.  W.  1022;  Woodroffe  v.  Jones,  83  Me.  21,- 21  Atl.  177;  Franklin 
V.  Franklin,  90  Tenn.  44,  16  S.  W.  ,557;  Furlow  v.  Uniteid  Oil  Mills, 
1Q4  Ark.  489,  149  S.  W.  69,  45  L.R.A.  (N.S.)  372;  Brown  v.  Odlll, 
104  Tenn.  250,  56  S.  W.  840,  78  A.  S.  R.  914;  52  L.R.A.  660;  Gulf,  C. 
&  S.  F.  E.  Co.  V.  Coon,  69  Tex.  730,  7  S.  W.  492;  Kirk  v.  Seattle  Elec- 
tric Co.  58  Wash.  283,  108  Pac.  604,  31  L.R.A.  (N.S.)  991;  28  E.  C.  L. 
p~.  613,  §  202. 
Thus  a  witness  on  the  trial  of  a  particular  issue  or  issues  before  a  referee 
cannot  be  impeached  by  evidence  of  statements  contradictory  to  his 
evidence,  made  upon  the  trial  of  an  issue  by  the  court  before  the  order 
of  reference,  which  is  collateral  to  the  issue  tried  by  the  referee. 
Mullen  V.  McKim,  22  Colo.  468,  45  Pac.  416.  And  a  witness  for 
plaintiflf  in  an  action  for  personal  injuries  caused  by  a  defective  side- 
walk, who  has  testified  that  the  walk  was  constructed  of  inferior 
lumber,  cannot  be  contradicted  as  to  a  collateral  matter  testified  to 
by  him  in  connection  therewith,— that  there  was  no  lumber '  yard  in 
the  city  at  the  time  the  walk  was  constructed.  East  Dubuque  v. 
Burhyte,  173  111.  553,  50  N.  E.  1077.  And  witness  for  employer  in 
an  action  for  'wrongful  discharge  cannot  be  impeached  by  evidence 
contradicting  his  denials  of  statements  claimed  to  have  been  made 
by  him  while  acting  as  foremai  of  the  employer  and  in  the  latter's 
:  absence,  to  the  effect  that  it  was  fixed  so  that  plaintiff,  would  i  not 
stay  in  the  employment,  as  such  inquiry  relates  to  a  collateral  mat- 
ter. Rape  V.  Lathrop,  18  Ind.  App.  633,  46  N.  B.  154.  One  who 
testifies  on  direct  examination  that  only  parts  of  law  books  would  be 
consumed  in  a  fire  like  the  one  in  question,  and  gives  his  opinion  on 
cross-examination  th,at  in  another  fj.re  designated  a  specified  quantity 
of  such  books  could  not  have  been  burned  without  leaving  some  por- 
tion of  them,  cannot  be  impeached  by  showing  that  in  the  designated 
■  fire  no  portion  of  such  books  was  left  unburned.  Names  v.  Dwelling 
Ins.  Co.  95  Iowa,  642,  64  N.  W.  628.  A  witness  for  defendant  who  lias 
denied  on  cross-examination  that  he  stated  at  a  specified  time  an^; 
place  that  he  had  borrowed  money  of  defendant  at  a  usurious  rate 
of  interest  cannot,  where  the  question  at  issue  is  whether  or  not  the, 
lo^n  to  the  plaintiff  was  usurious,  be  contradicted  by  proof  that  he 
had  mad»  such  statement,  as  the  question  relates  to  a  collateral  mat- 
ter and  the  party  asking  i]t  was  bound  by  the  answer.  Murphy  v. 
Backer,  67  Minn.  510,  70  N.  W.  799.    That  a  witness  who  has  teati- , 
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fied  to  itlie  value  of  land  told  another,'  two  years  before,  that  he  was 
not  acquainted  with  real  estate  values  in  the  vicinity,  is  inadmissible, 
as  \t  is  a  collateral  and  immaterial  matter.  Pierce  v.  Boston,  164 
Mass.  92,  41  N.  E.  227.  So,  testimony  of  previous'  habits  of  sobriety 
of  a  person  suing  for  negligence,  being  brought  out  on  cross-examina- 
tion, and  being  a  clearly  collateral  matter,  is  not  open  to  contradic- 
tion for  the  purpose  of  discrediting  him  by  previous  deposition  tend- 
ing to  prove  drunkenness  during  the  same  period.  Union  P.  E.  Co. 
V.  Reese,  5  C.  C.  A.  510,  15  U.  S.  App.  92,  56  Fed.  288.  A  witness 
who  fixe?  the  time  of  a  conversation  as  that  when  he  went  to  sell  a 
party  to  the  action  a  ma.chine  cannot  be  impeached  by  proof  that 
the  order  for  such  machine  was  not  written  by  him.  Hoover  v.  Gary, 
86  Iowa,  494,  53  N.  W.  415.  And  a  witness  who  on  cross-examination 
has  testified  that  she  is  not  addicted  to  the  use  of  morphine  cannot 
be  impeached  by  evidence  of  the  mere  fact  that  she  had  taken  mor- 
phine, there  being  nothing  to  show  the  amount  or  frequency  or  any 
ill  effects  on  her  mind  or  miemory,  as  that  is  an  immaterial  matter. 
Botkin  V.  Cassady,  106  Iowa,  334,  76  N.  W.  722.  In  an  action  for 
personal  injuries  in  a  wreck  claimed  to  have  been  caused  by  a  loose 
wheel,  a  witness  who  denies  that  he  was  informed  that  the  wreck 
was  caused  by  a  loose  wheel  caniiot  be  contradicted  and  impeached 
by  proof  that  he  was  so  informed,  as  that  is  an  immaterial  matter. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Coon,  69  Tex.  730,  7  S.  W.  492.  And  an 
engineer  who  has  testified  that  he  did  not  see  plaiiitiff  before  he  was 
'struck  by  his  ti-ain,  or  know  that  he  was  injured  Until  the  following 
day,  cannot  be  impeached  by  contradicting  his  testimony  that  he  did 
not  see  any  person  on  one  side  of  the  track  near  .the  crossing  where 
the  accident  occurred,  who  it  is  claimed  attracted  his  attention  and 
pointed  back  where  the  accident  happened,  as  such  testimony  is  im- 
material. Texas  &  P.  E.  Co.  v.  Phillips,  91  Tex.  278,  42  S.  W.  852. 
So,  a  statement  by  the  daughter  of  plaintiflF  in  an  action  for  personal 
injuries  received  by  collision  with  an  electric  car,  made  soon  after 
its  dccurrencei  that  it  was  her  father's  "fault,"  being  inadmissible 
as  original  evidence,  cannot  be  made  the  basis  for  impeaching  the 
daughter  as  a  witness  on  her  denial  that  she  made  such  statement. 
SauUders  V.  City  &  Suburban  R.  Co.  99  Tenn.  130,  41  S.  W.  1031. 

The  test  of  Tji^hether  a  matter,  is,  collateral  or  not  is  said  to  be  whether 
or  not  the  cross-examining  party  would  be  entitled  to  prove  it  as  a 
part  of  his  case  tending  to  establish  his  plea. 

See  further  illustrations  of  the  rule:  Denver  Tramway  Co.  v.  Owens, 
20  Colo.  107,  36  Pac.  848;  Blough  v.  Parry,  144  Ind.  463,  40  N.  E. 
70,  43  N.  E.  560;  Eobbins  v.  Spenqer,,  121  Ind,  594,  22  N.  E.  660; 
Brower  v.  Eeam,  15  Ind.  App.  51,  42  N.  E.  824;  Kennett  v.  Engle, 
105' Mich.  693,  63  N.  W.  1009;  Scharff  v.  Grossinan,  59  Mo.  App. 
199;  Hihton  v;  Pritchard,  98  N.  0.  355;  4  S.  E.  462;  Feibelinan  v. 
Matichester  F.  Assur.  Co.  108  Ala.  180," '  10  ^  So.  540;  Jordan  v.  Mc 
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Kinney,  144  Mass.  438,,  11  K  ,E.  702;  Gates  v.  Rifle  Boom  Co.  70 
Mich.  309,  38  N.  W.  245;  Farmers'  Loan  &  T.  Co.  y.  Montgomery, 
30  Neb.  33,  46  lif.  W.  214;  Hamiltopv.  Fgrsyth,  77  Hun,''5'78r28  N. 
Y.  Supp.  1016;  Rogers  y.  Cook,  8  Utah,  123,'  30  Pac.  234;  Payne  v. 
Crawford,  102  Ala.  387,  14  So.  854.  So  the  declarations  of  the  fore- 
man of  defendant  some  time  ^  after  the  happening  of  an  accident,  with 
reference  to  the  cause  thereof,  are  not  adjnissible  to  impeach  him  as 
a   witness   for   defendant,   although   he   denied   on    cross-examination 

,  that  he  made  such  declarations,  where  there  is, no  substantive,  pvidence 
teijding  to  establish  the  matter  to  ,  which  the  alleged  declarations 
related.     Pfeffer  v.  Stein,  26  4.pp.  Diy.  535,  50  N.  Y.  Supp.  ^16.    A 

,  witness   fcannot  be   impeached   by   evidence  that  he  .  has   made  state- 

.  meats  contradictory  of  testimony  elicited  by  ,the  party  offering  to 
impeach  him,  given  when  recalled,  for,  the  purpose,  and  which  di^  not 
tend, to  better  or  explain ,  that , given  on  his  direct  examination.  Sur- 
dam  V.  Ingraljam,  36  N.  ,Y.  S.  R.  769,  12  N.  Y.,'Supp,  79'8.''|  And 
previous  declarations  of  a  witness  in  regard  to  an  immaterial  mat- 
ter as  to  which  his  testimony  is  incompetent  and  improperly  elicited 
on  crps,§-examination  by  the  party  seeking  to  impeach  him  are  inad- 

,  jnissible,ln  eyid^n,ee  for  the  purpose  of, impeaching  his  veracity.    Goltz 

V.  Griswold,  113  Mo.  144,  20  S.  W.  1044.       '"■ 

But  evidence  by  a  witness  for  defendant  as  to  a  conyersation  wi,^h  plain- 
tiff's intestate,  who  on  cross-examination  also;  testifier,  to  a,  similar 
conversation  at  a  later  date,  may  be  contradicted  as  to, , the, .latter 
conver,sation !  in  rebuttal,  for  the  purpose  of  dis,crediting  thp, ,  witness. 
Cloutier  v.  , Grafton  &  U.  R.  Co.,  162  Mass.  471,  3g,;N.  ,E.,  JIO.' ,  And 
in  Central  R.  Co.  v.  Allmon,-147  111.  471,  ,35  N.  E.  725,  if,  is,  held  that 
where  a  mptorman  of  an  electric  street-railway  company,  by,  whose 
alleged  negligence  plaintiff  wa^  injured,  has  testified  in  chief  that  he 
instantly,  applied  the, brake  and  did  everything  possible  ,to  stcip  the 
car,  questions  to  him  on ,  cross-examination  as  to  VKhetheiri  he  had  not 
told  others  on  the  day  after  the  accident  that  he  neglected ,  Jiis  busi- 
ness and  forgot  to  put  on  the  brake,  are  not ,  collateral  or  irrelevant 
to  the  issue,  and  his  negative  answers  thereto  may  be  contradicted 

,  by  othe.r, ,, testimony .  for,  the  purpose  of  impeachment.  A  conyersation 
of  the  general  manager  of  a  corporation  defendant  in  a,  Hbel.  suit, 
tending  to ,  show  his  motive,  is ,  not  a  mere  collateral  matter.  Post 
Pub.  Co.  T.  Hallam,  8  C.  C.  A.  210,  16  U.  S.  App.  613,  59  Fed;  530.    ' 

Any  error  there  may  be  ,in  permitting  witnesses  to  be,  cp,nitradipt,ed  on 
collateral  matters  for  the  purpose  of  impeachment,  without  having 
cautioned  that  they  would  be  contradicted,  is  obviated  when  the  wit- 
nesses impeached  are  recalled  and  allowed  to  make  explanations. 
Patterson  v.  Wilson,  101  N.  C.  594,  8  Si  £.341.   ' 

2, Thus,  evidenop  of  statements,  made  by  a  witness  out  of  court  is, admis- 
sible, for  the  purpose  of,  showing  his  hostility  ^;o  one  of  the  parties 
to  the  suit,,., ajthoughtbrought;  put  and  denied  on  prpssre;xamination, 
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"as  the  gelieral  rule  that' a  Witness  Oarinot  befdmpeached  or  contradicted 
Us'"  to  collateral  matters'  so  brought  out  'does  "'not  apply  where  i-nterest 
"o'r'  hostility  are  sought  tfr  be  shown.  Staservi  'Hogan/  120''Ind.  207, 
21  \N.  E.  911, '22  N.  B.  990.  '  Where  a'TvitnesS'ion  cross-.exaniination 
has  denied 'that  he  had  previously  stated  that  he' ■would..- have  to  testify 
as  favorably  as  possible  for  the  party  calling'  him' in  order  i to  hold 
•hisi  job, 'it.  is  i  not. error  to  permit,  the;  other,. party  to  .prpye  tbs^t  he,  Ijad 
mslde  .Such  . declaration,  as  the. .rule' precluding,  pQntrad,iction  , of  an 
answer  on-i. cross-examination;  to  ,  W';  immaterial  question.,!  dpes  not 
apply ' iwhere  the  purpose,. of,, dt  .is  to-  show  mistive  or  bias  in  favor  of 
or.  I  against"  a -party. -I  Illinois  C.flE.,Co,  y.  Haynes,  64, if  i^^,, -604,  1 
So.-765nAnd  a  .witness i  who  oij'j,  cross-examination,,  d^ilie^,;mal<ing  a 
declaraticsni  may  be.  contradicted  ,by  proof  of  .such  declara^jion,  although 
jt , relate^  , to  a,  co,Hatera,l,  ^m^ttcr,  wh?,re  .^t  ten^s  to  show  his  temper, 
,]b^a^,  or  disposition.  ,,p^thjey  v.,  Shpemaker,  .11,9, N.  C,  424,  26  S.  E. 
j44,.,,Qee,.,alsQ,  sr^p.^-a,  8U^),d,ivi^oii,  B,,.^s  i;o,,inipeachmeiit  by  proof  of 
,li)i?3tility;,:,)bifis,  or,;iBl;^re8,^f^  ,Vy|;^ijle^  intesre^.t  ^is  u^ualjy  provalile  for 
thgypjj|rp,qa^i  of  impeaphnjiejit:, ,  ,^i,th?r(  .undesT^  the ,  decisions  of  the  courts 
.pr  jinder  statutory, prj9yisi,ops,,ypt, in  tlie  c'£(,se  of  Kijaijier  v.  Thomson- 
Houston  ,^lecti;i9  Light  Co,;95, |lf.  ,C.  .277i  it ..i^,, held, that  the,p.nswer 
of  I  a  witness  who.  is  also  a  party  to  an  action,,  to  a  question  as  to 
a  collateral  matter  put  solely  with  a  view  tb  disparage  arid '  discredit 
him  by  showing  his  interest  in  or  relation  to  the  controversy,  cannot 
be  co^trididted!    "'  "  '  '  '  '  *  'Ho  '17! at/,  ir >,■._■[•[  u 

'  Thus,  letters  written  by  a  witness  in  reference  to  matters  involved  in  the 
suit  in  which  he  is  called,  showing  a  corrupt  dispositiK^,'  for  a '  pecu- 
iilary  'cbllsidcltatibh,'  toi'ocinoeal  Of  pel-weS-t  -thcobjutH  in  the  maltter  as 
to  Tiirhiolii  i  he  testifies,  are  adm jssibi^  fs^-^itjje  purpose  of  impeaqh- 
njent.  ,,1,  .,,;f  i,o'j|i!M.'iini  'Txi'ihivf.  /d  -fn  -,  ..-.intVil',  hcj  ik-c- 

Alward  v.  Oaks,  63  Minn.  190,  65  N.  W.  270,     So,  ^pfendaijt  in  an  action 

for.  personal  iniuries  is,  not  cqncluded  by  the  answers  of  plaintiil's 

i;ifl ')(,'.■  •ill    ,■:   •!".,,;,-.  jw;.. I    •,.  l-'.i'r    ■  f,  ,     ,.,-.   ^  uiJ^\. ■:]...   , 

witness   on   cross-examination    denying   a   conversatioii   with   a   third 

p'sirty  -to  Slibw  '  his' '  wiliin'ghe^s  to  '  'sell '  ■  his '  testimony,  but  •  may  f  call 
•Another  '-W-itriesii  toi  shov  his  (MiSmoB.  j.Hope  .v.  West'  Chicago,  Street 
E.  Co.;82  111.' App.,i311.  ...But  in  MpNeill  y;  Metropoliton  Streelj,^. 
Co,  20.||rtise,,426,i,45  N.  Y.  Sjjpp.  10.30,  it  is  held  that,  plaintiflf  in ^an 
.actipjn  for,  personal  injuries  against  a  street-car  company  is  bound 
■by  the  testimony  of  the  conductor  on  cross-?xaminatibii,  deilying  that 
he  stited  to  plaintiff's  attorney  tha^  Tie  had  been  "offered  money  by 
the  company  to  stand  by  hds  statement  of  the  case,  and  that  if . plain- 
tiff'wanted  him  to -make  a  statement. he  would  have  to  pay,  Jiim  that 
;ampiint,  and  cannot  .^oi^tradict  hiip  for  the  purpose  ,of  affecting  his 
.credibility.  I  Bi^t  it  is  questionable  i|  tiie  authorities  cited  in  this  de- 
cision sustain  its  conclusion. 
^    '■'•  ■     ■     ■  1 '  '  'I '. :  '.  ■     '  (fi     ;  ( Ix'i!  ■>/ 1  '  ■  ..'  f  r'  I,  i|  .  ,'  .    ,  .  : 

In,|^c!U,i?yille.,&i  N.  E,  Co..  v.  Eitter,  85  K^.  368,  3  S.  ,W.  591,  it  is  held 
that  a  witness  in  an  action  for_  personal '  injuries '  who  is  claimed  to 
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have  made  a  statement  that  he  had  desired  to  obtain  evidence  of 
certain  facts  and  that  money  was  no  object,  and  who,  on  his  attention 
being  called  thereto  on  cross-examination,  denies  having  made  such 
statement,  cannot  be  impeached  by  proof  thereof, — especially  by  the 
testimony  of  a  witness  ntot  mentioned  as  the  one  to  wihom  it  was  made, 
where  he  does,  not  testify  as  to  such  facts. 

A  conversation  of  the  general  manager  of  the  corporation  defendant  in  a 
libel  suit,  tending  to  show  his  motive  in  publishing  the  alleged  libelous 
article,  is  nOt  a  mere  collateral  matter;  and  evidence  in  rebuttal  to 
show  that  the  denial  of  such  manager  upon  cross-exaininaition,  that 
such  conversation  took  place,  was  untrue,  is  admissible  to  impeach  his 
credibility  as  a  witness  in  regard  to  the  issue  of  malice.'  Post  Puh. 
Co.  v.  Hallam,  8  C.  C.  A.  201,  16  U.  S:  App.  613,  59  Fed.  530. 

Likewise  a  witness  who,  oh  cross-examination,  has  testified  that  he  has 
never  been  arrested  or  convicted  of  a  crime,  may,  for  the  purpose  of 
discrediting  him,  be  contradicted  by  court  records  showing  thaihe  has 
been  tried  and  convicted  of  a  crime,  the  question  whether  or  not  a  wit- 
ness has  been  convicted  of  the  crime  not  being  a  collateral  one 'in  the 
sense  that  the  party  cross-examining  him  is  bound  by  his  answer. 
Helwig  V.  Lascbwski,  82  Mich.  619,  10  L.E.A.  378,-46  N.'  W.  1033. 

As.  tq  impeachment  by  proof  of  conviction,  see  supra,  subdivision  C,  §  4. 

E.  Impeachment  of  One's  Own  Witness. 

1.  In  general.  / 

The  general  rule  is  that  a  party  who  calls  a  witness  tp  sup- 
port or- prove  his  case  cannot  discredit  him  by  evidence  of  gen- 
eral bad  character  or  by  evidence  introduced  for  the  sole  pur- 
pose of  impeaching  him.^  '  ' 

But  this ,  general  rule  must  be  understood  to  mean  that  the 
witness  is  not  to  be  impeached  directly  on  account  of  his  char- 
acter for  truth ;  *  and  the  party  can  prove  the  truth  of  partic- 
ular matters  by  other  witnesses,  even  though  he  may  thereby 
directly  contradict  his  own  witness,  the  distinction  being  be- 
tween an  impeachment  generally  and  a  contradiction  in  respect 
to  a  particular  fact.'  And  he  may  thus  contradict  his  witness 
even  though  the  evidence  of  such  other  witnesses  may  collater- 
ally show  that  the  witness  contradicted  is  unworthy  of  belief.* 
But  the  rule  is  well  settled  that  a  party  cannot  impeach  a 
witness  whom  he  has  voluntarily  called  or  msde  his  own,  unless 
the  witness  has  given  affirmative  testimony  injurious  to  the  par- 
ty's case,  and  has  not  merely  failed  to  testify  to  facts  which  the 
party  sought  to  prove  by  him.* 
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In  iflaiiy  States  the'  matter  is  regulated  by  statute.'  In  some 
states  contradiction  is  permitted  only  in  case  of  surprise,  or 
where  the  party  is  compelled, to  produce  the  witness  or  has  been 
entrapped  into  introducing  him.'  But  in  .other  states  .the  rule 
is  extended  to  permit  impeachment  by  proof  of  inconsistent 
statements.'  For  the  last  class  of  proof  a  foundation  must  be 
Ikid  by  intertogatihg' the  witness  in  regard  to  the  contradictory 
sti^t|3inents.'  . 

1  Stearns  v.  Merchants'  Bank,  53  Pa:  490  i  Queen  v.  State,-  5  Harr.  &  J. 
232;  Baltimore  &  0.  R.  Go.  v.  State,  41  Md.  295;  Ensor  v.  Bolgiano, 

67  Md.  190,  9  Atl.  529;  Brown  v.  Wood,  19  Mo.  475;  Dunn  v.  Dun- 
naker,  87  Mo.  597;'  Fearey  V;  O'Neill,  149  Mo.  473,  73  Am.  St.  Rep. 
440,  50  S.  W.  918;  Bradford  v.  Bush,  10  Ala.  386;  Winston  v.  Moseley, 
2  Stew.  (Ala:)  137;  Brewer  v.  Porch,  17  N.  J.  L.  377;  Bennett  v. 
State,  24  Tex.  App.  73,  5  Am.  St.  Rep.  875,  5  S.  W.  527;  Rockwood 
T.  iPoundatOne,  38  111.  199;  and  Milaap  v.'People,  2  Golo.  351;  Smith 
T.  Briscoe,  65  Md.'  561,  5  Atl.  334;  Bank  of  Northern  Liberties  v. 
Davis,  6  Watts  &>&.  285;  Hunt  v.  Fish,;  4  Barb.  324;  Hunter  v.  Wet- 
sell,  84  N.  Y.  549,  38  Ara.  Rep.  544;  Thompson, v.  Blanehard,  4  N.  Y. 
303;  iVarick  v.  Jackson,  2  Wend.  166,  19. Am.  Dec.  571;  Pollock  v.  Pol- 
lock, 71  N.  Y.  137;  Lawrence  v.  Barker,  5  Wend.  301;  People  v.  Saf- 
ford,  5  Denio,  112;  McArthur  v.  Sears,  .21  Wendi  190;  Com.  v.  Stark- 
weather, 10  Gush.  59 ;  Adams  v.  Wheeler,  97  Mass.  67 ;  Brplley  v. 
Laphamj  13  Gray,  294;  Brookg-v.  Weeks,  121  Mass.  433;  Stockton 
V.  Demuth,  7  Watts,  39,  32  Am.  Dec.  735;  Self  v.  State,  28  Tex.  App. 
398,  13  S.  W.  602;  Griffin  v.  Wall,  32  Ala.  149;  Thorn  v.  Moore,  21 
Iowa,  285;  White  v.  State,  10  Tex.  App.  ,3S1;  Helm  v.  Handley,  1 
Litt.  .(Ky.)  219;  Sisson  v.  Gonger,  1  Thomp.  &  G.  564;  Sanchez  v. 
People,  22  N.  Y.  147;  Gom.  v.  Hudson,  11  Gray,  64;  Gom.  v.  Welsh, 
4  Gray,  535;  Powles,v.  Dilley,  9  Gill,  222;.  Coulter  v.  American  Mer- 
chants', Union  Exp.  Co.  56  N.  Y.  585;  Becker. v.  Koch,  104  N.  Y.  394, 

68  Am.  Rep.  515,  10  N.  E.;701;  United  States  v.  Watkins,  3  Cranch, 
C.  C.  441,  Fed.  Gas.  No.  16,649;  Perry,  v.  Maasey,  1  Bail.  L.  32;  Bul- 
lard  V.  Pearsall,  53  N.  Y.  230;, Adams  v.  Wheeler,  97  Mass.  67;  Brown 
T.  Bellows,.  4  Pick.  194;  Whitaker  v.  Salisbury,  15  Pick.  544;  Olmstead 
V.  Wlnsted  Bank,,  32  Conn.  278,  85  Am.  Dec.  260;  Hall  v.iManson,,  99 
ilowa,  698,  68  N.  W.  922,  34  L.R.A.  207;  Fall  Brook  Coal  Co.  v. 
Hewson,  158  N.  Y.  150,  52  N.  E.  1095,  70  A.  S.  R.  466,  43  L.R.A.  676 ; 
28  R.  ;G.  L.  p.  642,  §  226. 

A  party  is  presumed  to  know  the  character  of  the  witnesses  he  introduces, 
and,  having  presented  them,  the  law  will  not  permit  him  afterwards 
to  impeach  their  general  reputation' for  truth,  or  to  impugn  their 
'credibility,  by  general  evidence  tending  to'  show  ihem  unworthy  of 
belief.  '  Thompson  V.  Blanehard;  4  N.  Y.  303;  Bank  of  Northern 
Liberties'  v.  Davis,  6  Watts  &  S.  285. 
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A  party^  jmay  npt,  cpmpl^i^,  tjiajt  li.^  ^ is  h^ld^  ^ tp  .thp^i  effect. of  tli^  wi^epce 
which  he  vouches  for,  by  producing,  the  witnesses  whp  give  it.  Fill- 
more  v.  Union  P.  R.  Co.  2  Wyo.  94. 

And   the   co'u'rt   has   no   cliseretipn   to   allow   such   impeachment.     Cox '  v.' 
"  ^  Eayires,  S5-'Vt.' 24;'4g'14ml.''feep.'-S'83'.'   '-"  "•'•    ■''"      '''       '"i'i '^ ' '■' ' 

Aipstrtyncannot  impeach  :a  witness' fealledjbyhini^bj'i evidence' of  eonversa-' 
tipus.  hadi  ;l)eljvi!eeni,]iims'elfc  lEffld  the.  Wiiffe^s.i ,-  ( M^^pn)  y.  •  CorhiHi,  8fii  iSmn, 
540j,  |34,l^.|y.  Suppj  773..,,A,nd,  a  wJ)t^e,ss  f  Pf  I  P^Wtiff  .fVift  ,i'^ftp,sti!fle^l 
on  cross-examination  to  the  truth  of  a  circular  issued  by  t^e  defend- 
ant corporation,  of  which  he  is  a  member,  cannpt  be  contradicted  by 
plaintiff  ,by  proof  of  flooitradiietqry.  declarations  among  members  of  the 
company.,  Brush,  v.  IVIanhaittan;  R.  Co., ,44  JST.  Y.  S.  .R.  atlljl  17;  N.  Y. 
iSupp.1,540.  ,, But  , the  rule  tha/t  a  party  i  caaimot  be  impeached' by.  the 
party  hy/whpmhe  is  fcaUed  does  not  apply,  where  it,  sought,'to  idiisprove 
testimony  drawn  .out  ,.ozi  (cross-examination  .by /the  adverse,  aparty. 
Sinithiv.  Utesch,  ,85  lowfv,  381,  52  N.  W.  343.  .  Aud  ai  party  may  sshow 
that  her  own  witness  was  mistaken  in  reference,  to  any  matter,  favor- 
able to,  her.  to  >.whlch  the  witness  hasrtestdfied' and  elieit^from  ihim  if 
possible  the  extent  and  eharacter  of-  his  recollBetion)  FeibelBian  T. 
/Manchester' F..Assur  Co.  108 , Ala.  180,;  ,19  So.  540.      ■.  '/   „ 

And  one  who'  puts  a  witness'  on'the 'stand,  ^but'  excuses  him  withbilt  asking 
him  any  questions ''that/ are  material  to  the  issues  on  trisil,  is  not 
-thereby  precluded)  if ''the  wittlesfe  is  afterwaifda  .called  a;hdl  examined 
by  the  opposite  party,' frohi  cross-examining  him  and  discrediting  him 
by  proving'  his  contradictory  '  Statements  out  of"  eoUrt; '  Fall"  Brook 
Coal  Co.  v.  Hewson,  15S-  N.  Y.  150;  43  li.R.A.  676;  52  N.  El- '1095.  A 
!t)artytdo&s  not; 'by  crbsS-examiniA^  a  *?itnes'S-  as  to  incideita latttending 
the  testimony  given  iby  him  tii  cilief;  makeJhinl  her'owi  W^ithfess'so  aa 
to!  prevent  her  fi-oiri  "cbntra'dictin^  Mmais  "to  a  fa.dt'or  'circumstance 
to 'which  he  has  not  previbuSly  testifiedj  stated  by  him  in 'answer  to 
a  question  which  did- not  call 'thfei-efor. .  OolwAll  v.  Colwell,  14 'App. 
Div.  80,' 43  N.  Y.  Supp.  439. '''Plalintiff,  in  an  actioh  to  ■reoovei'  i:ent 
under  an  originali  lease-  the '  possession  -br'  execution  -  of  ■  whidh  is '  dtoied 
by  defendants, 'floes  not  make' an  agent  of  defendalnts,  to  whom 'the 
lease  w«ts  delivered, -hia  own  witness 'so  as  to  preclude  his  feohtradic- 
tion,  where  he  i^  compelled  to  call  him  to  account  for  its  iionproduc- 
tiou;  Morris  V.  'Guffeyi,"188  Pa.  "534,  41'  Atl.  731.  But  a  pafty  to  an 
'  action  who  puts  in  evideiiie 'a  deposition  italciri- by  the  opposite  party 
the!reby  Inakesilhfe  witnes's  his  own,' within  the  rule  ■  relating  tO' 'the 
'  cbntraSifction  of  one's  6wii.  witnessi  'MoCormick  Harvesting  "MAch. 
Co.  V.  Laster,  81  111.  App.  316.  And  one 'who,  oh'  cross-ex!a.niination 
of'  a , witnefes,  of  an  1  adMersft,  .party,  prefers  to,  rely .  upon,  and ;  i^da.',  ^Mf- 
itestimonyj  of  susb  .^yitnessi  on  his  cross-examination  on  aifor.mer  trial, 
.thereby  makes  auch  witness,  and  oonsequentlyhis  testimony,  i  Ma  .o^vn. 
,  Tourtelwtte  v.  Brown,  4.  Colo.  AppI  377,  36  Pac..73.  ,  A  witnesa,  may 
be  contradicted jby  the  party  takiug,  his  deposition  where,  thei  deppai- 
tion  ia  introduced  by  the  oppoaite  party.    Bloomington  v.  08terle,.jl39 
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in.  ,120,  28  'N.  E.  1068.  But  in  Salt  Springs  ISTat.  Bank  v.  Faneher, 
92  Huii,  327,  36  N.  Y.  Supp.  742,  it  is  held  (Jhat  the  plaintiff  in  an 
action  to ,  set  aside  a  conveyance  as  fraudulent  does  not  make  the 
pjincipal  debtor  liis  own  witness  by  introducing  in  evidence  his  depo- 
sition taken  in  supplementary  proceedings,  so  as  to  affect  his  right 
to  e^oBS-examine  him  and  prove  by  him  any  facts  pertinent  to  the 
issue,  where  he  is  afterwards  called  as  a  witness  fcy  defendants.'  And 
one  does  not  make  a  witness  of  the  adverse  party  his  own  by  putting 
in  evidence  one  oif  two  depositions  of  such  witness  taken  at  the  in- 
stance of  the  adverse  party,  for  the  purpose  of  impeaching  him  by 
showing  statements  therei'n  contradictory  to  those  in  the'  other  depo- 
sition used  by  tie  other  party.  Thompson  v.  Gregor,  11  Colo.  531,  19 
,  ,  Pac' 46,1.' 7 '        ''      ^  "''"'  ''    ' 

2  Brown  v.  Bellows,  4  Pick.  179;  BuUard  v.  Pearsall,  53  K.  Y.  230;  Perry 
V.  Massey,  1  Bail.  L.  32. 

»Bok  V.  Vincent,  12  Abb.  Pr.  1^7;  Edwards  v.  Crenshaw,  30  Mo.  App. 
•510;  Pickard  v.  Collins,  23  Barb.  444;  Thompson  v.  Blanchard,  4  N. 
Y.  303;  Meyer  Bros.  Drug  Co.  v.  McMahan,  50  Mo.  App.  18;  Brown 
V.  Wood,  19  Mo.  475;  Price  v.  Lederer,  33  Mo.  App.  436;  tTiiited 
.StatesV.  Watkins,  3  Cranch,  C.  C.  441,  Fed.  Cas.  No.  16,649  ^  Franklin 
Bank  V.  Pennsylvania,  D.  &  M.  Steam  Nav.  Co.  11  Gill  &  J.  28,  35, 
33  Am.  iiec.  687;  Sewell  v.  Gardner,  48  Md.  178;  Tobin  r.  Chicago 
City  E.  Co.  17  111.  App.'  82;  Mitchell  v.  Sawyer,  115  111.  650,  5  N. 
E.'lOgj'Olmstead  V.  Winsted  Bank,  32  Gonn.  278,-85  Am.  Dec.  260; 
Spencer  v.  White,  23  N.  C.  (1  Ired.  L.)  236;  Brown  v.  Bellows,  4 
Pick.  179;  Com.  v.  Starkweather;  10  Cush.  59;  Bradley  v.  Kicaxdo, 
8  Bing.  57,  131  Eng.  Reprint,  321,  1  Moore  &  S.  133,  1  L.  J.  C.  P.  N.  S. 
36;  Adams  v.  Wheeler,  97  Mass.  67;  Whitaker  v.  Salisbury,  15  Pick. 
544;  Darling  v.  Thdmp'son,  108  Mich.  215,  65  N.  W.  754;  Lawrence  v. 
Barker,  5  Wend.  301;  First  Nat.  Bank  v.  Weston,  24  App.  Div.  230,  48 
N.  Y.  Supp.  403 ;  Skipper  v.  State,  69  Ga.  63 ;  Burkhalter  v.  Edwards, 
16  Gai.  593,  60' Am.  Dec.  744;  Cronan  v.  Eoberts,  65  Ga.  678;  Hunter  v. 
Wetsell,  84  N.  Y.  549,  38  Am.  Kep.  544;  Norwood  v.  Kenfield,  30  Cal. 
393;  Keiidrick  v.  Dellinger,  117  N.  C.  491,  23  S.  E.  438;  Blackwell 
V.  Wright,  '27  Neb.  269,  20  Am.  St.  Eep.  662,  43  N.  W.  116;  Moffatt  v. 
Tenny,  17  Colo.  189,  30  Pac.  348;  Thorp  v.  Leibrecht,  56  N.  J.  Eq. 
499,  39  Atl.  361 ;  Fox  v.  Forty-four  Cigar  .Co.  90  N.  J.  L.  483,  101  Atl. 
184;  5  A.L.E.  723;  Brace  v.  Northern: P.  E.  Co.  63  Wash.  417,  115  Pac. 
841,  38  L.R.A.(N.S.)  1135;  28  E,  C.  L.  p.  643,  §  227;  note  .21  L.E.A, 

420.  ,ln  ■,         ,;  ,  / 

A  receiver  of  a  corporation  whb  produces  books  of  account  of  the  corpora- 
tion to  prove  errors  and  falsifications  of  the  accounts  therein,  upon 
the  isSue  as  to  wliether  or  not  dividends  were  paid  out  of  net  earnings, 
is  not  estopped  from  contradicting  entries  therein,  where  he  represents 
tie  creditors  as  well  as  the  corporation.  Whittaker  v.  Amwell  Nat. 
Bank,  52  N.  J.  Eq.  400,  29  Atl.  203.  ,  And  statements  of  plaintiff's 
witness  on  cross-examinatioti  by  defendant,  that  he  received  no  au- 
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thority  from  the  defendant  to,  order  the  particular  goods  from  plain- 
tiff for  which  the  latter  is  seeking  to  recover,  ,does  not  qualify  his 
testimony  as  to  the  facts  showing  a  general  authority  to  order  goods, 
so  as  to  conclude  the  plaintiff  by  the  question  of  his  authority  to  huy 
the  goods  in  questiin.  Bannon  v.  Levy,  20  Misc.  581,  46  N.  Y.  Supp 
353.  The  testimony  by  a  witness  for  the  defendant,  that  a  claim 
sought  to  be  recoverd  in  offset  by^  the  defendant  was  assigned  to  the 
defendant  in  trust  for  the  benefit  of  a  third  person,  does  not  preclude 
the  defendant;  from  shovving  that  by  a  subsequent  arrangement  the 
assignment  was  made  to  him  individually.  iFirst  Nat.  Bank  v.  Post, 
66  Vt.  237,  28  Atl.  989.  In  an  action  upon  a  promissory  note,  where 
the  defense  is  that  the  signature  was  forged,  a  witness  who^  upon  a 
former  trial,  testified  for  the  plaintiff  that  he  was  present  and  saw 
the  note  signed  by  the  alleged  maker  upon  a  certain  day  at  a  certain 
time  and  place,  may,  when  such  evidence  is  Witihheld  by  the  plaintiff 
he  called  by  the  defendant,  who  will  not  bei  bound  by  his  testimony 
but  may  show  by  other  witnesses  that  the  alleged  makSr  was  else- 
where on  the  day  named.  Brown  v.  Tourtelotte,  24  Colo.  204,  50  Pac. 
195. 

And  the  doctrine  that  a  party  may  contradict,  though  not  impeach,  his 
own  witness,  is  applicable  where  he,  is  hiniself  the  witness,  where  the 
circumstances  are  consistent  with  honesty  and  good  faith.  Hill  v. 
West  End  Street  E.  Co.  158  Mass.  458,  33  N.  E,  582^,      '  ' 

*Tobin  V.  Chicago  City  R.  Co.  17  111.  App,  8,2;  Rockwoqd  v.  Poundstone, 
38  111.  199;  Swamscot  Mach.  Co.  v.  Walker,  22  N.  H.  457,  55  Am. 
Dec.  172;  Bullard  v.  Pearsall,  53  N.  Y.  230. 

6  Ee  Kennedy,  104  Oal.  429,  38  Pac.  93 ;   Marugg  v.  Kells,  146  HI.  App. 

394;  ]\Iiller  v.  Cook,  124  Ind.  101,  24  N.  E.  577;  Pryor  v.  Warford,  21 
Ky.  L.  Rep.  1311,  54  S.  W.  838;  Moo^e  v.  Chicago,  St.  L,  &  N.  0.  R, 
Co.  59  Miss.  243;  Mutual  L.  Ins.  Co.  v.  Schmidt,.  6  ,Ohio  Dec.  Reprint, 
901,  affirmed  on  other  points  in  40  Ohio  St.,  112;  Langfojrd  v.  Jones, 
18  Or.  307,  22  Pac.  1064 ;  28  E.  C.  L.  p.  645,  §  229 ;  note  42  L.R.A. 
(N.S.)  747,  where  are  reviewed  all  the  cases,  criminal  as  well  as 
civil,  on  right  to  impeach  one's  own  witness  because  hg  has  not  testi- 
fied as  expected)  where  his  testimony  is  not  affirma,tively  injuiious. 
8  The  current  statutes  should  be  consulted.  .  i 

7  Thus  in  Miller  v.  pook,  124  Ind.  101,  24  N.  E.  577,  it  is  held  that,  the 

rule  permitting  a  party  to  contradict  his  own  witness,  being  statutory, 
applies  only  where  the  testimony  given  is  a  suprise  to  the  p*rty 
calling  him  and  is  prejudicial.  See  also  Oldfather  v.  Zent,  21  Ind. 
App.  307,  52  N.  E.  236,  stating  that  the  rule  does  not  apply,  where 
the  witness  merely  fails  to  testify  as  expected. 
So,  mere  failure  of  a  witness  to  testify  to  facts  sought  to  be,  proved  by 
her,  by  denial  of  knowledge  thereof,  is  not  prejudicial  to  tbe  party 
calling  her  so  as  to  permit  her  impeachment  by  proof  of  statements 
made  by  her  as  to  such  facts   which  she  denies  making,   under  r  the 
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Indiana  statute.     Bloughi  v.  Parry,  144  Ind.  463,  40  N.  E.  70,  43  N. 
E.  560.     And  a  party  cannot  impeach  tjie  testimony  of  his  own  wit- 
,    ness  contained  lin   a  deposition   by   showing  his   contradictory  .ata'te^ 
! ,  ments  mac^e  outi  of  covirt,  where  there  is  no  element  of  surprise  or 
imposition  justifying,  it.     Dunn  v.  Dunnaker,  87  Mo.  597.   .    '    i': 
A'party  wlio  calls  as  a  witness  the  son-iil-lawioifthe  adverse  party  cailnot 
contradict  hini  or  impugn  his  credibility  by  showing  that  in'  an  ex- 
amination by  his  attorney,  which  was  not,  however,  fdr  the  prepara- 
tion of  the  case  for  trial,  he' made  staitemientB  incOnsisteiit  with  tis 
.testimony, ,  as  he  should  ! have  expected  the  witness  to  be  friendly  to 
the  other  .party  and  cannot  be  considered/' as  talcen  by  surprise-.     Ern- 
hartiv.  Hiller, .16  Lane.  L.  Rev.  51.     And  so,  a,, witness  called  to  prove 
-I    al  forgery,;  although  she  has  all  along  been  insisting  ;tha;t  it  was  genu- 
;!.,ine,,  cannot,,,  upon   testifying  adversely   ton  the   party   calling  her,  be 
impeached  by  such  party  by  proof  of  bad  character,  under  Indiana 
, Rev,,  Stat.  188.1,  §  507,  providing  that  .si;  party  cannot  impeach. his 
own  witness  by  such  proof  unless  it  was  indispensable  that  the  p?.rty 
should  produce  him,  or  ^n  case  of  manifest  surprise,,    Diffenderfer  v. 
Scott,  5  Ind.  App.  243,  32  N.  E.  87.  :  . 

A  witness  ^hose  testimony  has  been  merely  weakened  by  his  admission  on 
crjoss-examination  of ,  having  jmade  an  affld^vit  spflJfiwh^t  modifying,  his 
,  tes|;^n:^9Jiy  on  direct  examination)  cannot,  on  redirect  ex3JBiinatioo>  be 
interrogated  witli  regard  tp  his  testimony  in  another  case  ingpngistent 
witlj  siieh  atfidayit,  merely  for  the.  purpose  of  giving  strength  and  color 
,|0|  his  precept,  direct  testimony,  as  the.,ruje  permitting  such  examina- 
tion in  case, of  surprise  does  not  gx^end  to  ^uch  surprise  of  cross- 
examination,  in  regard  to  declarations  inconsistent  with  affidavits  used 
tp  weaken  perfectly  consistent  direct  testimony.     Hine.v.  Cushjng,  53 

,,Hun,  519,  6  N.  Y.,Supp.  8,50.,  

Under  the  Georgia  statute,  5  Parks's  Anno.  Code,  §  6879,  a  direct  impeach- 
ment of  a.witness  is  allowable:  where! the  partyi  has/, been  entrapped 
( .  ,|into  producing  the,  witness.     Skjipper  v.  State,  ,59,  ,Ga.  Q5.. ,.  Bjut  mere 
contradictory  statements  are  not  .Biiffieicjnt:   they  niust  have  dieceived 
and  led  the  par,ty  to  introduce  ijhe  witness.,    Dixon  v.  State,  86  ,6a. 
754,  13  S.E.  87, 
So,  in  Missouri,  there  may  be  a  direct  impeachment  where  the  party  has 
,     been  entrapped,.   State  use  of  Guthrie  v.  Martin,  52  Mo.  App.  '511; 
Fearey  v.  O'Neill,  149  Mo.  467,  73  Am.  St.  Repi!440,  50  S.  W;  918. 
8Walkup  V.  Cora.  14iKy.  L/Eep.  337,  20  S.  W.  221;  Fairly  v.  Fairly,  38 
Miss.  280;   Shelton  v.  Hampton,  28  N.  C.    (6  Ired.  L.)   216i   Steirns 
V.  Merchants'  Bank,  53  Pa.  490;  Price  v.  Lederer,' 33  MP:  App.  426; 
Bradford  v.  Bush,  10  Ala. '386;  De  Lisle  v.  Priestmah,  1  BroWrie  (Pa.) 
176;  Perry  v.  Massey,  17  S.  C.  L.  (1  Bail.)'  32;  Southwestern  Coal  & 
Improv.  Co.  v.  Rohr,  15  Tex.  Civ.  App.  404,  39S.  W.  1017;   Farr  v. 
Thompson,  25  S.  C.  L.  (Cheves)  37;  Eockwood  v.  Poundatone,  38  111. 
,  ,199  ;i, Smith  v.  Briscoe,   65  Md.  561,  5  Atl.  334;iSelover  v. .  Bryant, 
Abbott,  Civ.  Jur.  T.— 20. 
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54  Minn.  434,  21  L.R.A.  418,  40  Am.  St.  Rep.  349,  56  N.  W.  58:  And 
'    see  note  to  this  last  case  in  21  L.R.A.  on  page  423. 

And  in  Lindqtiist  v.  Diokson,  98  Minn.  369,'  6  L.R.A.  (Kf.S.)   729,   107  N. 

W.'OSSj  8  A.  &  E.  Ann.  Cas;  1024,  it  was  held^that  a  party  Tlpho 'has 

called  a  witness  and  is  surprised  by  Ms  adverse  testimony  may,  in 

.the  dispretioij  of  .thesi  trial  court,  ,be  allowed. to  erossTexamine  him,  and, 

a,fter  laying  the  proper  foundation,  to  show,  that  he  had  previously 

,  .made  statements  contrary  to  his  testimony. 

And  see  curi;eint  statutes  on, this  question.  .,       . 

The  right  to  show  inconsisterit  statements  is  limited  to' where  the' witness 

proves  adverse,  by  i  the- Alabaina  statutes,'  and  where,  •  in  th'e  opinion 

of  the  jlidges, '  he  proves  adverse,  in  lihe '  New  'Mexico'  statutes,  'iand 

(    under/the  Vermont  statutes^  where  in  the  opinion  of  the  court  he  is 

adverse,  the  party;  producing  him  may,  by  leave  of  court,  show  incon- 

.  liisistent'Statements.       ■  '  .    ,.   . 

The  determination  as  to  whether  or  not  a  witness  is  so  adverse  to  the  party 
pl'oducing  hinl  as  to  atithorize  the  latter  to  impeabt  him  lindei-  the 
Pldrida,  statutes  is  largely  in  the  discretion  of  the  trial  judge.  Wil- 
liams V.  Dickenson,  28  Fla.  90,  9  So.  847.  '' 

And  testinlony  of  a  witness  for'  defelldaht  on  crofeS-examination,  that  he" 
does  not  know  that  he  had  made  different '  statements  as  to  the  de- 
fective condition  of  his  engine  frbm  those  given  at  the  trial,  may  be 
contradJeted  by  plaintiff,  although  the  witness  was  called  as  sudh  by 
both  parties,  under  Ind;  Rev.  Stat.  1894,  §'  515','  providing  thii,t  a  party 
may  eohtradict  his  own  witn^fe  by  showing  that  he  has  made  different 
statements.  Ohio  &  M.  R.'Co.  v.  Stein,  140  Ind.  61,  39  N.  E.  246. 
And  a  party  whose  witness  testifies  to  a  fdct  prejuflieial  to  him, 
though  he  dfies 'not' fsmember  ha,ving  made  contradictory  statements 
on  a  former  occasion  before  a  eoronerj  may '  eontradict  him  by  showing 
by;  lother  witnes'ses  •  that  he  did  make  such  statement.  Wren  v.  Louis- 
.     villCj  St:L.  &  T.  R.  Co,  14  Ky.  L.  Rep.  324,  20  S.  W.  215. 

And  a  pldintiff  in  an  action  for  slfendfii'  in' charging  that  silk  furnished 
by  'him  to  his  Workmen  contained  arsenic,  resulting  in  workliieri''leav- 
ing  his  employ,  ^vho  has  called  'a  witne'ss  to  show  that  the  machine 
of  a  workman  was  removed  from  her  house  after  sU(ih '  w'ol'ds  were 
.  I  spoken,  may i  contradict  the  testimony  of  such  witness,  that  she  does 
not  fix  the4;ime  such  words  were  spoken,  by  evidence  tha,t  on  a  former 
trial  she  testified  that  Ithe  words  were  spokeh  before '  such  machine 
was  removed  ,and  the  workmen  stopped'  work.,  :MmeE  v.  Jfe^senden, 
154  Mass.  427,  28  jN..  E.  299.,  A  party  who  calls,  a  witness  'whose' tes- 
,  timony  not  only  ,  fails ,  to  prove,  but  wholly  disproves,  his  case,  may 
ask  him  if  he  hg,^  nqt' made  A  statement,  to  him  conflicting  with,  his 
testimony  and  which,,  if  true,  i  would  tend  to  prove.' his  case.  George 
V.  Triplett,  5,N.  D.,.50,,63  N,  W.  691.   -    !    ,:        .         .    , 

Soy  one  who  puts  a  witness  on  the  stand,  but  excuses  him  without  asking 
,  him,  any  questions  that' are  material  ito  the  issues 'on' the  trial,  is  not 
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'     'thereby '|)rtcludtd,  if' the"  witness  is  stfterwattis"  called '  a'nd  examined 
by  thfe  opposite  party,  from  examining  hiib'aiid'  discrediting  him  by 
'^"  fltoViiig  his  c6nt;r'£idictory  statements  out  'of  Court.     Fall'  Brook  Coal 
'    'Co.  -irVHewsori/'iSS-N.  Y.  150/43  L.R.A. 'B76,'  52  N;  E.'IODS:      '     ' 
And  a  party  who,  on  the  issue  of  fraud  in  the  making  pf  an  assignment, 
'"'    calls  the  assignor'  a^  a'  witness,  inay  nevertheless  shovif  that  a  portion 
of  his  witness's  evidence  is  uiitrue  by  comparing  it  with  other  por- 
tions of  his  evidence.    Becker  v.  Koch,  104  N.  Y.  394,  10  N.  E.'Toi. 

and  plaintiff  who  lias  talcen  the  deposition  of  the  defendant  and  read  sohie 
po^rtions  of  it  ifl  evidence,^  the  remainder  being  read  by  defendant,  is 
not,  pi;ec}ua^d  from  introducing  declarations  of  the  defendant  contra- 
dictory of  tie  slatemerits  in  his  deposition,  as,  under  H.  Y.  (jivil  Prac. 
Act,  §  343,  providing  that  tn^  testimony  of  a  party  taken  at  the  in- 
stance of  I  the  adverse  party  may  be  rebutted  by  other  evidence,  plain- 
tiff may  prove  th'e.^act  of  his"  case  by  any  competent  evidence,  although 
such  evidence  may  operate  to  contradict  statements  in  defendant's 
deposition.'  l^eliy'v.' Jay,  79  flun,  535,  29  N.  Y.  Supp.  93'1  But  a 
party  cannot  offer  proof  of  prior  contradictory'  statements  by  the  wit- 
ness called  by  him,  although  suet  witiiess  'is  a  reluctant  onej  where 
the' only  effect  is  to' impeach- the' witness,  andinotito  give  material 
eVi'dencc'Cn' feny  issue  in'the  case.  Ontario  v.  Union  Bank,  21  Misc. 
'770,''47'  N.  Y:  Supp.  927  (modified' on  other  point  in'52  N:  Y.  Supp; 
-328).  •'-'        '  '■  "-'■■    ■  '■    '  •   !■■  ■       >;'  ■...■  i-i 

While  a  party  may  not  imppach  his  own  witness,  yet  where  he  is  disap- 
pointed in  lys  witness'  or  siirprised  he  may  ask  him  as  to  contradictory 
statements  made  by  hini  for  the  purpose  of  probing  his  recollec- 
tion. Humble  V.  Sboemaker,  70  Iowa,  223)  30  N.  W^  492;  Spaulding 
V.  Chicago,  St.  T^',^"IS.:C.  K."t?oI.' 98  Iowa, '2b5',*67  N.  W.  227'  (particu- 
larly where,  it  is  evident  that  lie  is  inclined  to  shape  his  testliiiony 
to' ai3'tli'e''adverse"party);  Hildretb'v.  Aldrich,  15  R.  I.  163,  1  Atl. 
249  "(but  he  cannot  prove  such  statements  by  other  witness).  But  a 
witness  whose  testiriiony  has  been  merely  vveakened  oh  cross-exami na- 
tion ty  his  admission  of  baying  made  an  affidavit  sbmewhat  modifying 
ills  testlmbny  oh  direct  examination  cannot  be  asked  on  redirect  ex- 
amination with  reference  to  his  testimony  in  ahother  case  where  the 
■ipSrty  feklliJiy; 'his  is  not  surprised  by  his  testiniony,  thei  witness  lis:  nat 
hostile,  and  the  statepients  in  such  Other  i  case  are  not;  incon»istent 
with' his  present  testimony,  as  he  idpes-  not  come  within  the  rule  that 
where  a'p'arty  calling  a  witness  is  surprised  by  testimoiiy  contrary  to 
his  expeetatioms  he  imajii  interrogate  him,  as  to  previous,  declarations 
■iriciMlSiistentiwith'.hisi  testimony  for  the.  pur(pos&  of  probing  hisiX^col 
le«(tiony  recalling  to  his ^mindi  statements  he. has i previously  made,  and 
drawing  out  an  explanatipn  of  his  apparent  inconsistency.  ,  Hine  v. 
.Cus^ingi,  53  Hun,  51.9,  6.,-N..Y.  Supp.  850.  ^nd  defendant's  counsel 
is  properly  refused  permission  to  ejchibit  to  defendant's  witness,  who 
has  testified  that  he  did  not  near  a  switch  tender  warn  the  "plaintiff 


3Q8  OIVIL   TRIAL    BEIEF. 

p^  the  approach  of  the  train  by  wl^jch.^e  was  stjrut^k,  a,  paper  signed 
by  the  witness  a  few  days  after  the  accident,  made  out  from  his  verbal 
statements  to  some  of  the  pflBcers  of  the  defendant,  from  whieh  it  ap- 
pears that  he.  did  hear  .sjich  warning, .where  the  witness,  after  having 
the  fact  that  he  made  the  written  statement  called  to  his  attention, 
still  expressed  his  opinion  that  he  did  not  hear  any  such  wjtrning. 
I'ittsburg,  C.  C.  &  St.  L.' R,  Co.  v.  tewis,'  18  Ky.  L^  Eep.  957,  98 

'S,  w.  482.  '    ^         \,,  '  '", ' ;;" ' '  ■  ;'/""'' V'  ""    ,' 

A  witness  who  merely  denies  making  statements  out  of  court  favora|ble,  tp 
the,  party  producing  him  cannot  be  contradicted  by  prpbf  of  such  state- 
ments under  ,£he  provision  of  a  Code  perriiitting  the  party  produbing 
a  witness  to  contradict  liim  by  other  evidence  and  to  show  that  he 
has  made  at  other  times  statements  inconsistent  with  his  present  testi- 
mony, as  that  provision  is  intended  only  to  prevent  the  party  from 
being  prejudiced  by  the  evidence  of  his  own  witness  and  was  not  in- 
tended to  permit  inquiries  about  matters  regarding  which  the  witness 
does  not  testify,  or  gives  unsatisfactory  testimony,  and  the  giving  of 
proof  of  his  statements  in  reference  thereto  at  another  time.  Lang- 
ford  V.  Jones,  18  Or.  307,  22  Pac.  106,4.  ' 

That  a  party  cannot  discredit  or  contradict  his  own  witness  by  prppf  of 
contradictory  statements,  see  Griffin  v.  >  Chicago,;  57  111.  317;  Collins 
V.  HPehle,  99  Wis.  639,  75  N.,W.  416;,Dunlap  v.,  Richardson,  63  Miss. 
447  (unless  shown  to  be  deceived  by  the  fraud  or  artifice  of  the  wit- 
ness}; Re  Kennedy,  104  Cal.  429,  38  Pa,c.  93  (although  the  witness 
has  not  testified  as  he  led  the  party  to  believe  he  would) ;  Wheeler 
V.  Thomas,  67  Conn.  577,  35  Atl.  499  (by  proof  of  subsequent  contra- 
dictory statement^  although  he  may  show  fact  to  which  he  testifies 
is.  .different),  So,  ,the,  husband  of  plaintiff  in  an  action  to  recover 
moneys  alleged  to  have  been  placed  in  the  hands  of  defendant's  in- 
testate as  plaintiff's  agent,  who  testifies  in  chief  to  facts  tending  to 
show  that  deceased  received  the  money  and  agreed  to  manage  it  as 
.plaintiff's  agent,  and  denies  on  cross-examination  that  he  had  stated 
that  deceased  ,had  paid  it  back,  cannot  be  contradicted  or  impeached 
by  prpof  that  h^  had  in, fact  made  such  statements.  Lamb  v.  Ward, 
,114  N.  C.,255,  19'S,.  E.'23o!  ''   "\^    '''""       '  '    '  '' 

And  a  tenant  sued  jointly  With  his' landlord,  who  is  called  by  plaintiff  and 
testifies  that  he  was  not;  thai  landlord's  agent  in  entering ,  into i  the 
contract'sued  on,  cannot  be  impeached  by  showing  that  he  made  former 
contradictory  statements,  under  Vermont  Rev.  Laws,  §  1009;  providing 
that  a  party  to  a  civil  action  or  proceeding  may  compel  an  adverse 
party  to  testify  as  a  witness  in  his  hehalf  "in  the  same  manner  and 
subject  to  the  same  rules  as  other  witnesses."  Good  v.  Knox,  64  Vt. 
97,  23  Atl.  520. 

As  to  right  of  party  calling  a  withess  who  contradicts  himself  on  cross- 
examination  to  introduce  evidence  of  previous  statements  consistent 
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with  his  testimony  on  direct  examination,  see  note  in  L.R.A.1915F, 
601. 
9  In  the  statutory  provisions  of  some  states,  there  is  special  provision  made 
for  the  laying  of  a  foundation,  although  the  general  provision  in  the 
other  statutes  that  a  foundation' must 'hejlaid  for  impeaching',  a  wit- 
ness hy  proof  of  inconsi^t^pnt  statements  would  seem  necessarily  to 
apply  to  a  party's  own  witness,  as  well  as  tO;  a  witness  .of  the  adverse 
party.  "See  note  to  Selover'v.  Bryant,  21  L.R.A.  418,  428.  See  also 
cases  supra,  siibdivision  A,' §  1.  .•     /       : 

2.  Compulsory  witness.  , 

.  ii/lijhe.rule  that  a^  party  cannot  impeach  his  own  witness,  has  no 

applicaition  when  the  party  cannot  avoid  making  a  persbn  his 
■  witness,  as  in  the  case  of  an  attesting  or  subscrihiiig  witness  to 

a, deed  or' will;  *  since  si^ch  a  witness  can  hardly  be  called, the 

party's  witness,  l)ut  is  rather  the  witness  of  the  law.* 

1  Whitman  v.  Morey,  63  N.  H.  448,  2  Atl.  899;  Hildreth  v.  Aldrich,  15 
'"  R.  I.  163,  1  Atl.  249;  Cox  v.  Eayres,  ,5!i  Vt.  24,  '4^'  Am.  Rep.  583; 
Thornton  v.  Thornton,  39  Vt.  12!2;  Duekwall  v.  Weaver,  2  Otio,  13; 
Whitaker  v.  Salisbury,  15  Pick.  5!i4 ;  Bank  of  ^Northern  Liberties  v. 
Davis,  6  Watts  &  S.'  285;  Aldrich  v.  Nimmons,  19  S.  C.  Eq.  (2  Ridh.) 
291',  46  Ani.  Dec.  53';  Thompson  v.  Owen, '  174  111.  229,  45  L.R.A.  682, 
51  N.  E.  1046. 

•  Cowden  v.  Reynolds,  12  Serg.  &  R.  281;   CroWielli  v.  Kirk,  14  N.  C.    (3 

;      ,,]3ey;.,;L.)  9,55;  .I,o)v^  v.  J6lifle,  1  W.  Bl.  366,  96  Eng.  Reprint,  2)04. 

And. he  may, pf  course  contradict  ,^uch,  a  w.itn^fs.  .Eunke  v.  Cone,  ^5  Mich. 
581,;  32  N.,  W.  826  (assignor  called  by  complainants  iji  an  .action  to 
enforce  a  trust  under  general  assignment  may  be  contradicted  when 
necessary  to  ascertain  the  facts).  A  party  who  is  coiiipened  by  a 
'  ruling  of  the  court  to  call  an  adverse  witness  to  give'  testimony  that 

might  have  been  called  out  on  cross-examination  is  .not  boilnd  by  his 
statements,  but  nijiy  contradict  tiiem  by  other  yifij:ii^sses.j  i  !picl^ard  v. 
Bryant,  92  S^ich.  430,  52  N,  )¥..  788..  And  plaintiff  compelled,  in  an 
action  to  recover  rent  under  a  written  lease  the  possession  or  execution 
of  which  is  denied  by  the  defendants,  to  call  as  a  witness  their  agent, 
to  whom  it  has  been  delivered,  to  account  for  the  nonproduction  of 
the  paper,  does  not  thereby  make  such  witness  his  own  so  as  to  pre 
elude  his' contradiction.   'Morris  v.Guffev.  188  Pa.  534.  41  Atl.  731. 

And  may  impeacli  him  by  proof  of  bad  character.  Williams  y.  Walker,  19 
S.  C.  Eq.  (2  Rich.)  291,  46  Aiu.  Dec.  53.  See  statutes  of  some  states, 
wiiich  provide  that  a  party  cannot  iinpeach  his  own  witness  by  proof 
of  bad  character  except  where  it  is  iiidispensable  to'  produce  him. 

But,  in  Brown  v.  Bulkley,  14  N.  J,  Eq.  294,  it  wag  stated  that  the  rule 
that,  because  a  party  cannot  avoid  making  an  individual  his  witness, 
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,  he  was  thereby  at  liberty  to  jnip^aeh  his  veraqity,  was,  .Jiyaao  means 
well  settled.  See  also  notes  21  L.R.A.  422;  82  A.  S.  R.  58;  Ann.  Caa. 
1914B,  1122, 

3.  Hostile  or  unwilling  witness. 

The  hostility  of  a  witness  to  the  party  calling  him  may  al- 
ways beishoTyn.*^  And  the  court  may  allow  the  examination  in 
chief  of  a  hostile  witness  to  assume/ the,  form  pf,. a, cross-exami- 
nation.* 

1  John  Morris  Co.  v.  Burgess,  44  111.  App.  27;   Spaulding  v.'  Chicago,  TSt. 

P.  &  K!  C.  R.  Co.  98' Iowa, '205;  67  N.  W.  227;  Mkck  v.'Austin,  26  Misc. 
198,  j65  N.  .YJ  Supp. '446;   Hard  v.  Densmore,  .28  App;  'Div.  365,.  51 
N,,y'   Supp.  157;,  Lws  V.  Ba^er,,162;Pa,  510.  29  4tl.  708;  Cook  v. 
-G^rrpli  Land  ,^  Cattle  Co.  -p-,  Tex.  Civ.  A,i)p.  — ,  39^  S,  "V^,,  1006- 

2  Bank  of  Nor;tliern  Liberties  v.  Davis,  6  .Watts  &  S,  ^85;  Gerrish  v.  Ger- 

rish,  63' N.  H.  128;  Buhdy  v.  Hyde,  50  N.  H.  116.  ''•■  "!'"'   -    '.''"•'. 

Yet  .the, mere  fact  that  a,  jvitneas,  ha,g  iajjlpd  to  tpstify  a^s  expecte^  is,  not 
aWe  sufficient;  hp  must  be  shpwn  to  Ijavp  ^given.  damaging,  testimony 
before  he  cap  be  impeached.  People  v.  Mitchell,  p4  C^l^  550,  29  Pac. 
1106;  People  V.  Jacobs,,  49 1  Cal.  384.  ,.,.;,;,,■         ,'. 

Although  a  witness;  m?iy,  be, ;hostil,e,,, his  evidence  oaunQt/bei  wholly  disre- 
garded.   Garbuitt  v.  Ba,nk  of  Prairie  dui  Clj;ien,,  22  Wis.  ,384vi'. 

4.  )Opponent  as  witness.  ' 

Where  the  adverse  party  is  called  and  examined 'by' his  op- 
ponent, he  is  placed  upon'  the'  sanie  footing  as  other  witn^S^es, 
and  his  evidence,  as  a  general  rule,  cannot  be' impeached.^ 

But  the  party  calling  his  iOpponent,^s  a  witness  is  not  pre- 
cluded from  proving  a  fact  to  be  otherwiseithan.  as  testified  to 
.iby  such 'Witness.*    "  "  -.  "'  '  •''-■«"< 

And  the  general  rule  denying  the  right  to  impeach  an  adverse 
party  called  as  a  witness  does  not  prevent  proof  of  contradictory 
,  statements  out  of  court,  wheire  such  stateiments  would  have  been 
.admissiblje  in  chief  i  as  admissions  against  interest.' 

1-1  "  -■•■■■[,  :,-     .  ...n, ,..,, ... 

iXJnited  States  L.  Ins.. Co.  v.,Voeke  (United  States  L.  Ins.  Co.  v.  Eielgast) 
129  111.  557,  6  L.R.A.  65,  22  N,  E,  467;  Bowman  v.  Ash,  143  111.  649, 
32  N.  E.  48p ;,  Graves,  v.  .Davenport,  50,  Fed.  881 ;'  Helms  y.  Qreen,  105 

N.  C.  251,  18  Am.  St,  Hep.  89,3^^  11 'S.'B,,  47,0;  Paxton  v,  Boyce,  1  Tex, 
,317;  Claflin.  v.  godson,  111  Mp.  195,' 19  S.'w'.  7:^1;'  cjjaifdler,y.  Flee- 
man,  50  Mo.  239;  Dunn  v.  Dunnaker,  87  Mo,  597;  Fearey  v.  O'Neill, 
l49'lto.'467;  73  Am.  St.  Rep.  440,  50  S.  W.  &'l8;  feate'eti' v.  SparW 
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,60  Ga.  582;!Pkkard  V.  Colliijg,  23,  Barb,  444;  ,l?7^rrej],  y,  Gabriel,  51 
AJa.n235;.  Bijapcji  V.  Levy, ,  14  ,J[ones  & '§.;428,;  ^Tqurtelp^;);^ ,  v.  Brown, 
ii,,,4  Colc.App.  3,77,  36  Eao..  73.  :  ,,,      .„.'  ,  ,,  , 

Andi the  fact' that'he  may  be  subsequently  recalled  byi  one  side  or  the  othe* 
'does  not  affect' the  rulei  that  his  oredibili'ty  icamnoti  bel  im,peached  by 
r    the'  p(arty  .fit  st'teallingJiiimi  'fiOlive  v.  Olive,  95  N.  C.  485.  ■    i  ,       ' 

But,'  in  Dravo'v.  Fabfel;  25'Ffed.  116;  132  U.  S;  487,  33  L.  ed:  421,  10  Sup. 
Ct.  Rep.  '170,' it  is  Stilted  that  a  party  called  by  his  adversary  is  to  bo 
considered  as' a  hds'tile 'witness,  and  thus  itands' in  a  position  (differing 
from  that  of  tfthfer'-frltnesseS';  the  party  calling  him  not  being  'bound 
'l:)y'' his'st'stteinehts,  whicfh  may 'be' contradicted  to"  such  an  extent  aa 
k'linost'to  ailiount  to '  an  iinpeaichment  aiifll  an 'incidental  discredit. 

So,  in  divorce  proceedings  where  the  plaliittft' ballad' '  the  '  defendant  as  a 
\vitnes3  to 'prove' desertion,  the  court  held  tHat,  although  the  plaintift 
could  not  impeach  defendant's  character  for  truth;  yet  s^ec'ifio  facts 
could  be  disputed'  although  sworn  to  'by' him;  ad  'such  witness' '  was 
'  bb'ih"a,"hostite  ferid'a'deBply 'interested  witness, 'afld' the" court  had  a 
right'  to  confront  his 'statement  of  his  mental  ^cdnclusion' with  the 
fdtitS' and  circunistanoBs  of '  his  conduct.  Crois  '  v.''Ci?oaBJ  •108''N.  Y. 
'628,'l5'N.'  E.  333;  ■'>•-  '  ■      ,»•'-■'.-• 

So,  where  a ''party  who  'called'  his  adversary,  relying  'xlpbh  his  evidence 
upon  an  earlier  trial,  was  entrapped  by '  him,  he  may  impetfch  his 
credibility.    Cox  v.  Prater, '67  Ga.'588s  Taylor  v.  Morgan;  61  Ga.  48; 

And  in  an  aciioh  on  aA  accident  insurance  policy,  if'^'vas  heW  iii  'Sbrbett 
v:  !Phy^icia'ns'  Ca^uklty  Ass'd;  13^  inL  505,  16  lJ.RA.(N.S.)  177,  115 
TS.  W.  S6^,' that  the  plaintiff  Ina'y'call  and  e'^^aniiile  upon  th6 'trial, 
als  a  witness,  aii  oiiiier  of  the  defehd'ant  cotpbra'tion, 'Sls  under  'cross- 
examiiiatiori,  "^nd  thereafter  rebut  tfie  evidence  of  sufch  witness  by 
cbiiiiter  or  impe'aching  testimbny,  or  by' proof  that  he  has  theretofore 
nlad4  statements  inconsistent 'With  tlio^'e  itoade  on  liis  eiEtinination. 

Consult  statutory  provisions  regelating  the  calling  of  aii  opponent  as  a 
witness. 

3|tjn(ipkoph  v.  Kud^r,  1^5  111.,  607;,,  34  ,?f..  E,  484;  Pickard  v.  Collins,  23 
,.^^^air|). '1^4;" Cross  v.  Cross,  108  lif.'  Y.''628,  Is' N.  "E.'nZ'-  HankiMon 
y.' Vaniine,^^52'isi'.  Y.  2p,' 46  N.'  E.  2^2;'  Helms  v'.'  Green,  105 'iN.  C. 
25i,'l8''!Am.,'si;;,Rep.''8^1)3,  il'S.-E.  ^70;  Chester' v.  Wilhelm,  111  N. 
C.  314,  16  S/E.  229;'l'aitoii  v.  Boyce,  1  Tex.  zH ;  Cook  v.  Carroll 
Larid  &  Cattle  Co'. '—  Tex.  'Cif.'  App.  -^;'39  S.'W."10b6;''Sm(ith'v. 
:^hanert,  43  Wis!  181;  28  E.  C'.'Ii.";p.  643,'§  227."  '•  '■'=,;      --i''  ■/ 

Thus,  plaintiffs  in  an  action  to  set  aside  a  mortgage  as  in  fraud  or  credit- 
ors, who  made 'a  defendant  their  witness,  areinot  precluided  from  show- 
ing by  other  witnesses  that  the  transaction  was  fraudulent  and  for  the 
purpoHe,|Of ,  defra.u|ding  the  creditors  of  the  .witness^  •.  and ,  that  defend- 
ants participated  in  the  fraud,,  although  defendant  testified  to  the 
goo(J-' faith  of  the 'transaction.''  Imh!off " v? Tito'Aithur,  146  Mb.  371^'  48 
'  Si  Wi  '4561'  Aia'a  pTaiiitlff  wio  has  tikih  the!  tfepbaitibh  of  defendant 
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and  read  some  portion  of  it  in  evidence,  the  remainder  being  read  by 
defendant,  is  not  precluded  frdm  introducing  declarations  of  the  de- 
fendant contradictory  of  the  statements '  in  his  deposition,  as,  under 
New  York  GiTil  Prac.  Act,  §  343,  providing  that  the  testimony 
of  a  party  taken  at  the  instance  of  th&  adverse  party  may  be  re- 
butted by  other  evidence,  plaintiff  may  prove  the  facts  of  his  case 
by  any  competent  evidence,  althqvigh  such  evidence  may  operate  to 
contradict  the  ;  statements  in  defendant's  deposition.  Kelly  v.  Jay, 
79  Hun,  535,. 29  N.  Y.  Supp.  933.     So  also,  where  the  plaintiff,  whose 

'    ownership  of :  notes  sued  on  is  denied,  is  called  as  a  wii;ness,  by  de- 
fendant, and  testifies  that  she  had  contributed  out  of  her  separate 
earnings  a  certain  ipart,  to  the  purchase  of  the  note,   and  that  her 
s  father  furnished  the  balance,  defendant  is  not,  precluded  from,  showing 

,  ,ithat  her  husbaijd  owned  the  note.  Gardner  v.  Connelly,  75  Iowa,. 205, 
39,  N.  W.  650. 
Plaintiff  by  tie  introduction  in  evidence  of  the  ante-trial ,  examinatign  of 
defendant,  even  though  it  may  as  ,to  part.therpof  make  him  his  own 
witness,  is  not  thereby  precluded  from  directly  and  specifically  nega- 
tiving part  of  such  examination  where  that  is  the  only  possible  way 
of  establishing  a  different  state  of  facts,  and  such  evidence  i  is  npt  ob- 
jectionable as  impeaching  the  witness.  Crocker  v.  Agenbroad,  122 
,,,     Ind.  585,  24  N.  E.  169. 

s  Carney  v.-  Hennessey,  77'  Conn.  577,  60  Atl.  129 ;  Gjhbs  v.  Linabury,  22 
Mich,  47£!j  7  Am.  Rep.  675;  Pickard  y.  Collins,  23  Barb.  444;  Griffis 
V.  .Whitson,  3;Kan.  App.  437,  43,Pac.  813;,Thon»as  v.  McDaneld,' 88 
,Iowa,  374,  55  N.  "Vy.  499;  Call  v.  Pike,  68,  Me,,  217;  Mason  v.  Poulson, 
43  M;d.  161;  Gould  v.  John  Hancoelc,  Mut.  L.  Ins.  Co.  114  App.  Div. 
312,  99  N,,  Y. ,  Suppi  833;  Koester,  ,v!  Kpchester  Candy  Works,  194  N. 
Y.  92,  19  L,R.A.,(N.S.)  783,  87  N.  E.  77,  16  Ann.  Cas.  589,,  reversing 
122  App.  Div.  894,  106  N.  Y.  Supp.  1134;  Perry  v.  MasseyJ'l  Bail 
L.  32;  Lambert  v.  Armentrout,  65  W.  Va.  375,  64  S.  E.  260,  22  L.R.A. 
(N.S.)  656,  and  note  reviewing  all  the  authorities  on  this  phase  of  the 
question. 

And,  in  ^Jamison  y.  Bagpt,  106  Mo.  240J  16  S.  W.  697,  it  was  held  tliat 
where  plaintiff  had  introduced  defendant's  deposition  made  at  another 
,  trial,  otl^er  admissions  made  by  defendant,  contradicting  what  was 
said  in,  such  deposition,  were  also  properly  admitted. 

For  a,  full  idiscussion  of  the  question  of  the  right,  to  impeach  one's  own 
witness,  with  a  review  of  all  the  authorities,  see  note  in  21  L.R.A.  418. 

G.    COEEOBOEATION    OF   ImPEAGHED    WiTNESS. 

The,  authorities  are  nearly  unaniinous  in  holding  that  the 
mere  fact  tjiat  a  witness's  testimony  is  contradicted  by  oppos- 
ing testimony  does  not  warrant  the  introduction  of.  evidence  as 
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to  his  reputation  for  truth  and  veracity.  His  credibility  must 
be  attacked.^  But  where  his  credibility  has  been  directly 
attacked  by  proof  as  to  character  or  facts  affecting  it,  evidence 
is  admissible  to  sustain  hirki  iii' respect  thereto.*  As  to  whether 
general  good  character  or  reputation  for  truth  and  veracity  may 
be  shown  where  ;a  Tjrjtness;  has  been  impeached  by  proof , of  qpn- 
tradietory  statements  the  authorities  are  divided.'  Prior  state- 
ments consistent  with,  present  .testimony  are  inadmissible  as 
sustaining  evidence  in  the  absence  of  impeachment,*  and  by 
the  weight  of  authority'  are  held  inadmissible  even  when  the 
credibility  of  the  witness  has  been  attacked,*  unless  it  has  beeii 
charged  that  such  present  testimony  is  the  result  of  recent,  fab- 
rication or  given  under  the  influence  of  a  motivei  which  did  not 
exist  at  the  time  of  the  making  of  such  prior  statements.*  A 
witness  may  sometimes  be  ^  corroborated  by  collateral  •docu- 
mentary evidence  or  collateral  testimony.'' 

The  sustaining  witness  must,  in  order  to  testify  as  to  char- 
acter, shovs^his,  knowledge  th^jreof."  

Of  course,  where  the  witnesses  on  opposing  sides  contradict 
each  other  as  to  the  existence  of  a  certain  state  of  facts,  the  evi- 
dence of  6ther  witnesses  cotifirming  parts  of  the  narrative  of 
either  is  admissible  in  corroboration  even  as  to  parts  not  ina- 
terial.* 

1  Owens  V.  White,  28  Ala.  413;  Mobile  &  G.  R.  Co.  v.  Williains,  54  Ala. 
168;  !M6on  v.  Crowder,  72 'Ala.  79;   Peoplfe  v.  Bu9li,:'65'  Cal.  129,  3 

"  Pac.  590,  5' Am.  Crim.  Eep!  4.59;  Eogers'v.  Moore,  10  Conri.  14;'SaTissy 

'v.  South  Florida  K.  Co!  22  Fla.  327 ;  Travelers'  Ins.  Co.  v.  Sheppard, 
'85  Ga.  751,  12  S.  t!  18;  Miller  v."  Western  &  A.  E.  Co.  93  Ga.  480,  21 
S.  B.'  ,52;    Anderson  V.  Southern  E.  Co.  107  Ga. '500,  33  S.  E.  644; 

'    Teden^  v.  Schuihers,  112  111.  263;  Chicago  &  A.  E.  Co.  v.  FishSir,  31 

111.  App.  36;  Pruitt  v.  Cox,  21  Ind.  15;  Brann  v.  CampbfeU,  86'Ihd. 

'516;   Fitzgerald  V.  Goff,  99  Ind.  28;   Vance  V.  Vance,  2  Met.    (Ky.) 

581;  Vernon  V.  tucked'  30  Md.  459;  Atwood  v.  Dearbbrn,  1  Alleri;  483, 

'79  Am.  Dec.  7.55;  Mathias  v.  O'Neill,  94  Mo.  526,  6'  S."  W.  2.53;  Young 

'  V.  Johnson;  123  N.  Y.  226,  25  N.  E.  363;  First  Nat.  Bank  v.  Blake- 
man,  19  Okla.  106,12  L.R.A.(N.S.)  364,  91  Pac.  868;' Osiflun  v.  Win- 
ters, 25  Or.  260,  35  Pac.  250 ;  Braddee  v.  Browhfield,  9  Watts,  124 ; 
American  F.  Ins.  Cb.  v.  HaZen,  110  Pa.  530,  I'Atl.  605;  Farr  v. 
Thompson,  Cheves,  L.  37';  Toihson  v!  Heidenheimer,  16  Tex.  Civ.  App. 
114,  40  S.  W.  425;  Timmony  v.  Burns,  —Tex.  Civ.  App.  — ,  42  S.  W. 
133  (where  the  witness  was  a  party  and  also  a  Stranger)  ;  Stevepson- 
V.  Gunning,'  64  Vt.  601,  25  Atl.  697;   Spurr  v.  -United  States,  31  C. 
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0.  A.  2021  59  U.  S:  App.  663,  87  F^di  70l;  LbudsviUe  &  Ui'R:  .CoiiV. 
:McClish,.53  C.  JQ,  A.  60,  USFje^.  268;  Quin^ultyi  .v.  i  Teiriple,,  176  Fed.., 
,,,^7,  99,C.  C.  A.  375;;27,L.R.A.(N.p.),_1114,,  ,,  _  ,,_,,,,  |, 
And  so,  evidence  (as  toth-^  good  chfirapter  pi  a,  v^jtness,  ,fqr,  trutli^anjiiye-^ 
racity  and  fair  dealing  is  not  a,dmissible  when  his  general, character  is 
not  assailed,  although  the  ease  may  turn  upon'  tie  credit  given  to  his 
testimony.  First  Nat.  B'aiik 'v;- Commer'ciil  iAsbt'r.' Co:  33  Of. '43|  52 
Pac.  1050;;  -.    ^  ',-■.'■  ■•       ',  -m^m  •:'■  v        -■,;■.; 

Soj'a  witness  whose  character  is  ^attacked  only  by  afii'  inference  of  frauds 
• .  impiflrality,  or  i  prime,!  arising  as  a  dwseqiienee  of  a  ifeontradiction,  of 
his  testifliony,  upon  an  is^<i,e  in  the  case,  cannot  be  supported,  iby  proof 
of  good  character.  .;  ]j)iffend?^fer  v.  Scott,  5  Ind.  App.  243,  32  N.  ,1. 
87.  Nor  is  the  mere  fact  of  such  conflict  or  contradiction  ground  for 
the  admission  of  prior  corisisfeuf  staiemerits  for  the  purpose  of  cor- 
roboration. Hodges  V.  Bales,  102  Ind.  494,  1  Ni  E.  692;  i  Berlin  v. 
,•   Ketji,  6  iNorthampton  poJ  Rep.  299t,M  ,ii;.,  ,    in       m   ;       ;;    .,, 

Nor  is:  evidence;  i  in-  support  ofi  the  ■  character!  of  a,  witness  admissible  be- 
fore impeaching  evideiice  ,ha3  been,  ajddwppd  by  the  a,4yjerpe  party,, a,nd 
cannot  be  so  intrqduqed  for  the  convenience  of  •  nonresident  witnesses 
who  are  to  give  the  supporting  evidence.     Travelers  Ins.  Co.  v.  tibep- 
pard,  85  Ga.  751,  12  S.  E.  18.'  Bit  in  Barkly  v;  Copeland,  74  Cal.' 
■'1;  15  Pac.  30'7,'  it  iaheld' ithat  thB'  admission' '0|i  cofrobbirative' evidence 
I  .before  thc-iputtingi  in  of  iihpeaching  evidence' is -not.  error  requiring, 
,  ,the  ri^veifsal  ofijljhe.  judgment, ,  where  itl^e,|Obje,c,ting  partly,  subsequently 
,|i^trofiuced,  impeaching  evidence  authorizing  the  introduction  ■  of  such 
corroboration.  . .      ■  . 

Evidence  of  the  general  good  reputation  in  the  community  where  he  lives, 
,|0f  plain||ifl],in,,an. ac^t^on^for,  slan^e^r„^is  in^dinissib],e  to  sustain  him, 
wherejit.  i^;,que§t,v9ned  4B..P0;  way  bjit  by  inquiries  made  uppn  cross- 
exajnnatioii ,  as  ,to   speci^c  ,,fa(;|s„  that,  may  ,tend  tq  weaken  his  good 
,  ,ch3,rfipter,    JHitchcpok  v.  Moore,  70  Mijch. ,  112,  37  N.  W.  914.,  And  evi- 
; .  dence  ^o,  sustain  the  pharaeter  of,  a  w^ta^sa  fqr-  truth  is  not  admissible 
,  where  no  attaqk  has  |jeep  m^de  on  hi|^  phfiracter,  although  he  has  been 
cross:e3famined  wlth/.a  view, tq.  showing  itijiat^  the  injury  complained  of 
had  probably  bpen  ^jf^.t^ined  byi.lfim  .befqr^  t^e,  accident  under  inyea- 
,tigatipn,.,    Reyi;,o].d8  v.  Ric^moijd  &^,J4;.  ,p.  Co.,  92  y^. ,  400,  ^ ^'s  ^.  J£. 
770,     Likewi?i^,!it_,J9  Ijeld,,  ,i;ni /First  Nat.  i^ank  .v,  pommercial  ,Apsur. 
Co.  33  Or.  ,43,  52  Pa,c.  1050,  that,  questiopa||a,sfced  a  witnpss  fo^i  de- 
fendant upon   crqss-examination,  inu  an   aption ,.  upon  ,  a  fijre  insurance 
i.policy,,  concerniifg,  an,  attempted  barker  of  :tlje,lfnqiYrledg^e,,lf^, possessed 
,  of  the  burning, jpf  the.  property  insured,  tend,  tp  ,sho\^  ,his  JDias  towards 
,  the  defendant  ?,nd;  to,  discreijitiihis  te^tipjony,  l)ut  did  not  impeach  his 
general  chafa,cter,sp:,f;^,  fi?  to  let  in  ,|^p|;imony  of  his  goo^,  reputation 
for  truth  and|tair  dieajiflg.        ,  ,,,,,1  ,      i 

Nor  is  the  character' of  a  witness  forudpfendant  railroad  pompany,  put  in 
issue  so  as  to  authorize  the  introduction  of  evidenciKas  tp  his  cl^ar- 
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aotenifor  veracity  by. "an  allegation' it  plaintiff's  petition,  and  testi- 
mony in.aiiipport  thereof  tontheieffleet  that  such  witness,  as  agent  for 
idefendant,  comtnittedhan  assault  which  resulted  in  the'deiath  of  plain- 
tiff's intestate.    Anderson  v.  Southern  R.  Co.  107  Ga.  560i  33  S.  EJ  644. 
But'lin  the  following  cases  a  contra  holding  was  made,  and  ttle  evidence 
n    of  reputation  admitted:     Statfei  v.  Desforgea,  IS  ta.  Ann.  73,  18  So. 
•i>  912;    George' V.  Piloher,  1 28 '  iGtr'a'tt:'  299, '  26   Am.   Rep.   350;   Davis  v. 
'""State,'  38  Md:  75.  '      '' '     '■ 

Atod  iii' NeWton  v.'Jaolcson,' S3  Ala.  335,  evidence  in,  support  of  the  wit- 
"''hBss'y  reputation  wasaflmit'ted,  even  thougli  the  'testimonv  which  was 
opposed  was  on  an  immaterial  point. 
So,  in  State  Vf  DeWolf,  8, Conn.  9^,  20  Am.  .Dec,  90,  .where,  a,  witness. was 
deaf  and  dumb,  the  evidence  was  admitted  on  the, ground  tjiat  she,  was 
practically  a  strangepr  to  all,  except,, h^i;  relatives  and  a  few;  similarly 
afflicted  persons. 

Anjd  in  Merriam  v.  Hartford  &,  N<' H.  E.  Co.  20  Cono.  354,  52  Am.  Dec. 

.,,3*4;;  and  W.ogds  v.  Th,i;pwfir,,— S.  C.  — ,  107  S.  E.  250,  15  :A.L.R.  1063, 

,,  it  :^ap  iheld  l;hat,,8ji,eh  ;e,vidence  was  admissible  where i  the >  witness  was 

;,   ,?,  stji;j|,ngpr;  inith?  Iflcality.,    ,,.         ,,  '      i  ',  '' 

And  in  ,SaD,Antoniio'&  A.  V.  R.  Co.  v.  Robinson,  79' Tex.  608,  15  S.  W. 

;,584yiit  ds  heldthat'  aiplaintjff  may  'introduce  in'  rebuttal  testinJbny 

/;  confirmatory  1  of  his  testimony  in  chief  upon  a  point  in  issue,  'when 

defendant  has  introduced  evidence  in  opposition  to  his  testimony  in 

<a«lygf,,   ,,.  „,         ,i     ..;,■  ,7      .  ,.  ,        ,  .  .,,.,  i    I  ,       )   .  '         ,  .^      -j^I 

In- some'  states  it  is'-provided  by  statute  that,  where'  charstcter  is  not  in- 
- 1  yolved,  sustaining  evidence  as  to  good  character  iS  inadmissible  until 
mthiEiiwitnesfe' has 'been  itapeaohed.'  

Th6'c(ue'sti0n'of  the  admissibility  of  evidence  of  ^[(ibd"  I'eputation  for  truth 
'''itiid  veracity 'of  witrieSS'Who  has  not  been  impeached  is  the  siibject  of 
' !  a  Tiote,  reviewing  all  HiUd'authorififes,  civil 'and'  crimirial,'in  15  A.li.E. 
',^>.1'065."'  ■■'-'  '■-■'■         1.     '.-      •■ 

As  to  cor'ro'boration  in  case  of  proof  of  contradictory  statements,  see, infra, 

note  3. 
'Thus,  a  witness  whose  character  has  been  attj^cked  by  proof  of ,  specific 

acts'  tan  sustain  himself  by  proqf  of  his  genpral  good  character  since 

■ 'sueii' acts  were  committed.   '  Central  R.  &  Bkg.  Co.  v.'.Dodd,  83  ,Ga. 

-,  ,    * .  .  , ,  ,,; )     ,.    .,,;  1        '■(;       jp,.'      --!■     '*'  '      '  '       ■   :    - '  i  '... i  i,  /' 

507^  10  S.  E.  206.     And,  the' good  cha,racter  of  a  witness  who,,  upon 

cross-examination,  adinijts  his  conviction  and  confinement  in  a  pen- 
itentiary for  a  crime  involving  moral  turpitude,  may  be  established 
by  the  party  calling  hiin  by  evi<lence  of  his  ^  general  reputation  for 
truth,    Wick  V.'  Baldwin,  51  Ohio  St.  ■5i,'s6"l^:  E.',6'ti.    A  witness  im- 

;  '  -   -  .         '      /i  .;;     -      ■'.'/'''  ■■  i  i.  ;  /  lit    ,     tij     !n(,  :  i[  ,    ,,  ■' 

peached  by  proof  of  conviciiop  of  a  crime  ,may  be, sustained  by  evi- 
dence o,f  his  reputation  for  truth.  ,Gertz  v.  Fitchburg  R.  Co^  137  |Ma,ss. 
77,  50  Am.'  Rep.  '285.  And  an  exconyict  may  .he,  permitted  to  testify 
that  he  was   a  "trusty,"  as  ,  an   offset  to  his   conviction.     Tennessee 
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Coal,.!.  &  E.  Co.  V.  Haley,  29  C.  C.  A.  328,  52  U.- S.' App.  560,  85  Fed. 
534.  ,  Plaintiflf-  in  a  libel  suit  may  rebut  evidence' of  his  bad  reputation 
for  integrity  in  politics  by  proof  of  his  general  character  for  integ- 
rity. Post  ijub,  Co.  V.  Hallam,  8  C.  C.  A.  201,  16  U.  S.  App.  613,  59 
Ifed.  530.  So,  the  offer  in , syMfipce,  by  defendant,  in,  an  aptio^i,  for  perr 
sonal  injuries,  of  the  doctor's,  receipt,  for  the  purpose, of  contradiction 
by  showing  that  it  was  written  by  the  plaintiff  whose  arm  was  in- 
jured, and  wliose  testimony  as  to  who  dressed  his.  arm  jand-thei  giving 
of  the  receipt  by  the  doctor  was  draw;n  out  on  crcjss-^xai?^ination  and. 
is  Irrelevant  to  the  issue,  is  an  attack  upon  the  pharaj^ter  of  plain- 
tiff for  truth  and  honesty  which  authorizes  the  introduction  of  evi- 
dence of  his  general  reputation  for  truth  and  veracity.  Texas  &  P. 
,  R.  Ca.  V.  Raney',  86  Tex.'363,  25  S.  W.  11.  And  where  there  is  intro- 
duced the  certified  copy  of  conviction  of  perjury  of  a  party  examined 
■in  his  own  bcihalf,  which  contains  a  statement  that  a  copy  of  a  par- 
don was  filed,  he  is  entitled  to  show  the  circumstances  under  which 
tlie  pardon  was  granted;  Sisson  v.  Yost;  35  N:  Y.'S.  R.  136,'12  N.  Y. 
Supp.  373.  'And  proof  of  declarations  of  a  party  as  to  his  own  witness 
to  the  effect  that  he  was  perfectly  good  but  sometimes  a  littl6  slip- 
pery, and  that  he  could  not  rely  upon  what  he  told  him  and  could 
-place  no  iconfldence  in  what  he  said;  is  an  impteaohiment  of' hisi  wit- 
ness's charapter  fpr  truth  and  veracity, which, authorizes:  the  introduc- 
tion of .  sustaining  evidence  that  his  character  for  truth  and  veracity 

„   i^  good.-    Prentiss  v. , Roberts,  49  Me.,  127.     See  also  supra,  note  1. 
But  in  the  criminal  case  of  People  v.  Gay,  7  N.  Y.  378,  it  is  held  that  tes- 
timony brought  out  on  cross-examination  of  a  witiiesls,  that  he  has ' 

1,  been;  prosecuted  for  .perjury  and  was  committed  to  jail  for  atrial,  is' 
not  impeachment  of  his  general  character  for  truth  which  will  au- 
thorize the  introduction  pf  sustaining  evidence  as, itp  general. good, oharr  , 
acter  pi  the  witness  for  J;ruth,  And  in  Hannal;i  v.  HcKclUp,  49  Barb. 
342,  it. is  held  that  proof  of  general  character  for  tr.uth  and  veracity 
is  inadmissible  to  sustain  a  witness  sought  to  be  impeached  .oply 
by  asking  him  on  cross-examination  as  tp  hiS  having,  been  charged  ^ 
'  with  false  swearing.  '  , 

8  That  a  witness  may  be  so  sustained,  see  Lpuisville,  N,  A.  &  C.  E.  Co,  /. 
Pr^wley,  llO'  Ind.  18,  9'n.  E.  594;  Carrpll  bpu'nty  Cpmrs.' v.  O'Con- 
nor, 137  Ind.  622,  3^  K  JE.  1006;  Berryman' v.'Cox,  73  Mo,  App.  67; 
Walker  V.  Phoenix  Ins.  Co.  62  Mo.  App.  209.  But  in  the  criminal  case 
of  State  V.  Cooper,  71  Mo.  442,  it  is  held  that  such  evidence  is  not 
admissible  after  the  witness  has  been  asked  as  to  the  making  of  cer- 
tain statements,  but  before  evidence  has  been  introduced  to  contra- 
dict him.  In  some  states  it  is  provided  by  statute  that  a  witness  im- 
peached  by  proof  of  contradictory  statements  may  be  sustained  by 
proof  of  general  goofi  character.  McEwen  v.  Springfield,  64  Ga.  159; 
Parks's  Anno.  Code  Georgia,  §  5881.  See  also  Clark  v.],  Bond,  29  Ind. 
555;  Isler  v.  Dewey,  71  N.  C.  14;  Armfield  v.  Raleigh  &  S.  R.^Co.  162 
isri  C.  24,  77  S.  E.  963;  First  Nat.  Bank  v.  Blakeman,  19  Oklari66,  12 
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L.R.A.(N.S.)  364,  91  Pac.  868;  Missouri,  K.  &  T.  K.  Co.  V.  Adams, 
42  Tex.  Civ.  App.  274,  93  S.  W.  493;  Houston  Ele'ctlric  Co.  v.  Faroux, 
59  T^e^.  Civ.  App. ,  232,  125  S.  W.  922 ;  Paine  v.  Tilden,  20  Vt.  554 ; 
SwfetiX,,  Sherman,  21  Vt.,23;  Hadjo  v.  Goodenj  13  Ala.  718.  And  see 
the  criminal  cases  of  ^pwns  y.  S,jiate,  111  Ala.  1,20  So.;  598;  Holley  v. 
Spa^e,  lbs"  Ala.  IO9,  17  So.  102;  Mercer,  v.  State,  40  Fla.  216,  24  So. 
154^  ,And  in  fieorge  v.  PilcJ^erj  28  Gratt.  299,  26  Am.  Rep.  350,  in 
whi,ch,  ^how^v^er,  the  impeaphment  was  ,l)y,  oross-exaniiinatijon.  and  the 
disproving  by  aether,  witness,  of  a  maiterial,  fact,  it  is  said  that  when- 
ever the  character  of  a  fitness  for  truth  and  veracity  is  attacked 
either  by  direct  evidence  of  want  of  truth,  or  by  cross-e3i;amination  or 
by  proof ,  of  contradictory  statements ;  in  regard. to  material  facts,  or 
by  dispijoving  by  other  witnesses  ^material  facts  stated  by  him  in  his 
examination,  or, in  general, ,  whenever  his  {^arajct^r  for  truth  is  im- 
peached ^|n  aijy  way  known  to  the  law,  the  party  calling  him  may 
sustain,  him  by  evidence  of  his  general  reputatiqp  for  truth. 
But  to.  the^  contrary,  see  Pu^sell  v.  C!qfBn,  8  Pipjc^  143;  .Brown  v.  Mooers,  6 
|<jray„451;,)yertz  v.  May,  21  Pa.  274;  Chapman  v.  Qooley,  12  Rich.  L. 
'  ,654;' Va.nce  v.  Vance,  2  Met.  ,(Ky.)  581;  Shields,  v.  Conway,  133  Ky 
35,  117  S.  W.'340;  Com.  y.  I'ucker,  189  Mass,  457,  7  L.E.A,,(N.S.) 
'  l056,  76  IjT.  E,'  127;  Frqst  v.  McCargar,  29  'B^,rh,  617;  .Shepard  v.  Yo 
cum,'  10  Or.  402,  overruling ,  plaze  v.  Whitely,  5  Or.  1  $4 ;;  First  Nat 
Bank  V.  Commercial,  Assur.  jCo,  33  Dr.  43,  ,52  Pac.  1050;  ;Wertz 
May,  21  Pa.  274;  Farr  v.  Thompson,  25  S.  C.  L.  (Cheves)  37;-;  Chap 
man  v.  Cooley.  46  S.  C..L.  (12  Rich.)  654;  Gulf,  C.  &,S.  F.  R.  Qo..  j, 
Younger,  '-^^  lex.  Civ.  App.  — '-,  40  S.  W,  423.  But  in  criminal  cases 
in  Texas  the  courts  have  held  that  a  witness  may  be  so,  corroborated, 
'  Ledbetter  vl  State,  —  Tex.  Crim.  Rep.  — ,  29'' S.  W.  479;  Tipton 
Slate,  30  Tex.  App.  530,  17  S.  W.  1097;  Crook  v. "Stat'e,  27  Tex.  App, 
"198,  11  SrW.  444.'    '     ■  '         ''      ^"    '"" 

In  Cplvin  v.  Wilson,  100  Kan.  247,  164  Pac.  284,  6  A.L,R.  859,  the  decision 

,,,  is  not  in  harmony  >vith,  either  of,  these  views.     It  is  therein  held  that 

,by  showing  |Contj:adictory  , statements,  the  credibility' of  a  witness   is 

,.     directly  attacked  and  testimony  as  to,  his  reputation  for  truth   and 

.    veracity,  is  a,dmf ssible  in  the  sound  d|iso;retion  of  the  trial  court, '  but 

,  the  intention  of  adopting  a  fixed  rule  on,  the  subject  is  distinctly -dis- 

,,^a.vqyf^d.     With  this  case,  in  6  A,.L.R.  862,  is,  a  note  reviewing  all  the 

authorities,  criminal,  and,  civil,  on  :the  question.     .        .      .i. 

InGarr,  S.  &  Co.  v.  Shaffer,  139  Ind'.  191,  38  N;  B.  811,  it  is  held  'that 
in  an  action  for '  i-epleviii  evidence  cannot  be  given  to  suStaiii  the 
'  character  of  one  who  has  become  a  paftyby  tross  actions  for  the  re- 
turn of  Certain  items  of  the  property, 'where  her  testimony  has  been 
impeached  by  admissions  made  by  her  out  of  court  contrary  to 'her 
evidence  on  the  trial,  bec£(use  such  adttiis^itons  bind  no  one  biit  her 
and  are  not  admissible  in  the  part  of  the  action  to  Which  she  is 'not 
'  »  party,  and   as  to   her  are   not   impeachiilg,'' but   original   evidence 
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,,,.  against,  her  .which  does ; not,  authorize  the  introduction  of 'siifch  sub- 
.,,,  taiining,  evidence.  m     -f  -    , -.     ,  ,  ,■  ■        ■   -t 

Mere  conflict  or  contradiction  betWeeW  witnesses  does  =i4ot  usnalljr  author- 

>ize  the  introduction  Of  sustaining 'evidence.  See'  supra,  ndte  1. 
4  Marx  V.  Leinhafiff;- 93  Ala.  453,  9  So.  818';  Adams  v.  Thornton,  82  Ala. 
260,  3  So.  20;  Judd  v.' Letts,  1S8 '  Cal.  '339,  111  Pac.  1^,  4l' I;:r.A. 
'  (N.S.)  156;  Baxter  v.  Camp,  71  Conn.  245,  42  L.R.A.  514,'41  Atl.  803; 
First  Nat.  Bank  v.  Mansfield,  48' 111.  494;'  Stol'p  v.'  Blair,  68l' 111.  541; 
Carter  v.  Cai-teir,  79  Irid. '466;'  Hodgtes  v.  Bales,  l0'2  Ini  4&4,  I'Sl.  E. 
692;  Boyd  V.  First  Nat.  Bank,  25  Ibwa,  255;  Kesselfing  v.  Huinmer, 
130  Iowa,  145,  106  N:  W.  501;  Sullivan  v.  N*orris, '  8 '  Busli,  5l9;  Pow- 
ers V.  Cary,  '64'  Me.  9;  Stocksdale  v.  Cullisoii^ '  35  Md. '  32^ ;  Dudley  v. 
BoUes,  24  Wend.  465;  Taylor  v.  Higgk,  202 '!N,  'Y.eS,  95  1^.  E.  30, 
reversing  136  App.  Div.  906,  119' N.  Y.'  Siipp;  1146;'  Craig  v.'  Craig,  6 
Eawle,  91;  Ci'ookS  v.  Buiin,  136  Pa.  368^  20  Atl.'  5^9,;  Hunter ■  v. 
Laniils,  82  TeX.  677, '18  S.  W.  201;  note  4l  L.E!.A.(N.S.)  8*73. 
6  Nichols  V.  Stewart,  20  AU.  '358;  Mason  v.  Vestal,  88  Cal'.,  396^'  26'Pac! 
'  213,  2^  A.  S.  R.  310;  O^vis  v.' Graham,  2  Colo.  App.  ^10,'  29'Pac.'!l007; 
Atlanta,  K.  '&  N.'  E.  Co.  v.'' Strickland^  116  Ga.  439,  42  S.,  E."864; 
'  Pov^ers  v.  Cary,  64' Me.  9;  Hewitt  v.  Corey,',15tf 'Mass..  445,  23  N.  B. 
223;  Kipp  V.  Silverman,  '25  Mont. '296,  64'  Pac.  8S4;  ReeA  v.  Spaul'ding, 
42  N.  H.'ll4;  Rbbb  v.  Hackley,  23  Wend. '  M';  'Lavigne  v. '  ie?,  t'l  Vt. 
167,  42  Atl.  1093';  note  4l  L.R.A. (N.S.)  878;  2'8  r!  C.'!;.  p.  654,'|§i237, 

.   -'238.  '  '      '    -  '■"  ■■  •' 

,,    ■!   -I    ..        ■   r  ,.i    : ■ !'  ■      i;i  '  ;  i    .1     '      .         '■  ■'  '      'ir.'". 
The  general  rule  is  ?J^ted  in  Silva  y.  Pickard,  10  Utah,  78,  SJIfftQ.  86, 

and  Ewing  v.  Keith,  16  Utah,  3I2,  ^2  jPac,  4,  tp,,f)e,  that  the,  declara- 
tions of  the  party  made  out  of  court  are  not  adm^g^jble  to  ,ijoi;rp^qrate 
his  sworn  testimony,  except  , in  extreme  cases  where, thpir  rejpjition 
would  work  a  real  and  manifest  wrong;  and  in  no  ease,  shpul4>  they 
be  admitted  if  it  appears  that  he  had  any  interest  or  motive  in  making 
them,  if  he  was  ' subject  to  distuf-bin^'in'fl'uenfeek,  or  if  the  ultimate 
'  .^  feffeet  and  operation  arising' '^frbm  a  ■  change  of '  circurttstances  c'ould 
have  been  foreseen.  A  witness 'contradicted  as  to  a'inaterial  point  of 
'  " '  hife'  testimony  and '  by  pr6of '  of  a  statement  out  of  cdurt  inconsistent 
'■i  with  his' testimony  cannot  be  corroborated  by  a  letter  pui'po'rtihg  to 
i'showa  statement  of  the  inatter  siiiillar  to  his  prtisent  testilnony,  where 
it  'does  not  appear  that  the  letter  was  written  wlieh  the  tfaii'saction 
was  recent,  nor  doe^'  it  appear  but  tiiat '  it  might  have  been  prepared 
with  direct  reference  .to  the^  litigation.  Robb  v.  Hackley, -23  iWehdtl 
50.  Evidence, thsirt  a  witness  hadi  previously' told  the  same  story  that 
he  telle  on  the  sta,iid,  is  ,ncit.  admissible  in  corroboration  where. his 
crediil)ilit;y  is  attacked,  on  the,  ground  that  he  ..bad  attempted  to  black- 
mail a  ,  third  ,  person,  ^ince  such  unsiiccesafuliiattemptiedi  blackmail 
would  not  t^nd  to  create  and  shosy  malice  against  a  party  to  the  suit 
within  t|h^,rule  ith,at:TvJierie  a, ,  witnpssfst  qrediibility  is  attacked  for  al- 
leged  ill-will  or   corrupt,  motive,', .gimilar   statements  .madet  previous 
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itO'tHe  existence  of  such  ill-wiH  oi*  mbtive  are  admissible  in  corrobora- 
tion.:' Train  v.  Taylor,  51  Huh,  215,  '4  N:  Yj  8upp.!492.  And  evi- 
dence di  prior  declarsttiftna-madfe- sKorfcly  after  the  occurrence  and  long 
before  the  tdstimoriyiis  given 'on' the  trial,  which  ' testimony  is  con- 
tradicted i  by  proof  of  prior  inconsistent  declarations,  is  ,  inadmiasible 
in  corroboration  ,thergpf  I  where  the  contr£^djction   simply  goes  to  the 

,ore4it  toifceigiyen  toi  the  recollection  qf  the^  witness;!  as  such,  evidence 
is  admissible,  in  corroboration  only  wjhepe  the'  testijnony,, on.. tli^l trial 
isioharged  to  be  a  vfsibripaliion  made  ,ou,t,,  pf,  wholje  clpth  under  the 
influence -of  >  a  motive  rwhich  has.come  to  qpepate  since  the, occurrence. 
Deohert  v.  Municipal  Electric  Light  Co.  39  App.  Diy^  .490,  ,57  ,:^.  Y. 
Supp.  220.  ■(  SoiiS  'i^itness . i^hose ; credibility  h£is  been  affected  by  evi- 

•deDGe  merely, that  Jiejwfts  npt,  present  at, ?L|Eert^in,, accident,  tqit}ie  de- 
tails of  'Vfhicliihe  tpstlifi^Si  cannot)  b?,isustained  by  proof  of  an  unsworn 

:Btatemen,t  made , by  him  shortly  after  ,^UQh  accicleijt .to  tjje  effect  merely 
tl^af?  he  ,wa,s,  present  tbenpfit;,  but  jp  ■^hiph  ijo.ne  of  the  (Retails,,  were  re- 
lated and  which  therefore  in  no  way  tends  to  corroborate  hira.<as  tc 

,|SViC|h  derails,  ^aa  lie  dogs  n9t^coiijie,jvi,th|in  the  rule  that  where  a  witness 
IjaSj^jbe^i^.impeach^d^  by,,  tep^timony.  tending  to^  show   corrupt  motives 

iap4  .fS'brica.tipn  the  fact  that  he  h^s,,madf  -the  same  statements  short- 
ly after  the  occurrence  and  before  a  motive  to  fabricate  existed  can 
be  sbown  as  tending  to  support  his  integrity  and  the  accuracy  of  his 
recollection.  '  Baltimore  City  Pass.  R.  Co.  v.'  Knee,  83'  Md.  '77,  34  Atl. 

/2^      ]\      '   ^'"'/''  ■■  ■'■"'■"■■      '    '■      '  '^  ■  ■  ""  '■      ■ 

In,|Gtraham  v.  ,MqRejn,qi5l^,  90  Tenn,'  673,' 18  Si^  W.  272,  it  is  held  that 
w)iere  it  is  spught  to  impeach  a  witness  by  proving  fornjer  contradic- 
tory statements,  con^rmatory  statements  previously  ,ni,ade  cannot  be 
excluded  on  the  ground  that  they  .are ', self-serving,  declarations. ,  But 
,Bee  Legerf!,v,,St,ate,  ni.T,epi^.^.3^8,,lfl2  A.  S.  R,'781,  77  S.,  W.  1059,  in 
,whi^l^„t|hp,^C!purt  .sita;fe.^,,t}ie  general^^rule  to  be  that  where  evidence  of 
contradictory  stateipents  is  offered  to  impeach  a  witness,  evidence  of 
statements  consistent  with  those  made  on  the  witness  stand  is  inad- 

'  ' f' ..    -ru,!  ; ; ;  '    ■):'i 

Aj  witness  wl^o  on  crosg-examination  statpp  th%t  he  can  fhinjc  of,  no  other 

,,    ,.rsasoji,for,failing  to  testify  jOUjtbe, first  examination  to  a  fact  testified 

,-,,!  ,  it9,.by  }iiffl.,i^hpa^xepjMe(^,  ,than  jth^t  he  forgot  such  fact  and  afterwards 

,   saw,^t,jip,t^e,  miiiujies  tajsep  in  a  previous  examination,  may  be  sup- 

,  ported,  by ,  introducing ,  in  evidence  the  part  of  such  minutes  showing 

,1,,  t^?it  he.teatified,  as  stated  by  him._    Vilas  3!TjIt.  tfanfc  v.  Newton,  25 

-,,.,,  ^i)I|.,piy,.'6^,'48.JS[,,,Y:;S,iipp.'?[00,^.'',.     "    "/"','""„,,',■'  ",'  J,',',,,',," 

See;  supra,  subdivision  A, -§  1,  note  3,  as  to,  giving  pppprtuuity  ,fpr  ,ex;plana- 

.  1,     tion..  ■'      ,,  ■,  .  ,      :  i  i,    ,,,  ,,,  ,,,,       ;,.,,.  .,,,,, .,    ^. 

SEllicott  V.P6arV  10' Pet.  412, '9.  L.   ed.  .475;(»Barkly,  y.  .Qopeland,   74 

■    '  teal.' 1,' 15  Pac. '307i  5i  A.  S.  E.  ■4:13;   Lewy  ,y.  MsQhel,.,65  Tiex.,'311; 

■"'  MtLain  V.i  British'.&  F.  M.  Ins'.'  Co.  16  Misc.  336,  38  N.iY.,  Suppi  77; 

■  V.  BiSnnett,  89  Tenn.'  478,  14  S.  W.  J085;  Baber.  v.  Pros,dway  & 
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S.  Ave.  R.  Co.  9  Misc;  20,  29  N.  Y.  Supp.  40;  Herrick  v.  Smith,  13 
Hun,  448;  French  v.  Merrill,  6  N.  H.'465;  Craig  v.  Craig,  5  Rawle,  91  j 
'  Conover  v.  Neher-Ross  Co.  38  Wash.  172,  80  Pac.  281,  107  A.  S.  B.  841; 
'  note.  41  L.KA.(N.S.)  890;  28  R.  C.  L.  p.  655,  §  239. 
Ill  a  few  jurisdictions  the  rule  prevails  that  the  prior  consistent  state- 
ments of  a  witness  are  admissible  when  his  credibility  has  been  at- 
tacked. 28  R.  C.  L.  p.  656;  Carter  V.  Carter,  79  Ihd.  466;  Hodges  v. 
Bales,  102  Ind.  494,  1  N.  E.  692;  Johnson  v.  Patterson,  9  N.  C.  (2 
Hawks)  183,  11  Am.  Dee.  756;  Tsler  v.  Dewey,  71  N;C.il4;  Burnfett  v. 
Wilmington,  N.  &  N.  R.  Co.  120  N.  C.  517,  26  S.  E.  819;  Cooke  v. 
Curtis,  6  Harr.  &  J.  93;  McAleer  v.  Horsey,  35  Md.  462;  Gill  v.  Stay- 
lor,  93  Md.  453,  49  Atl.  650.  And  this  is  the  rule  in  Texas  in  crim- 
inal cases  at  'least.'  Stanford  v.  State,  34  Tex. 'Grim.  Rep.  89,  29  S. 
W.  271;  Edwards  v.  State,  61  TeX.  Crim.  Rep.  307,  135  S.  W.'  540. 
The  rule  in  civil  cases  is  not  so  clear.  Note  41  L.R.A.  (N.S.)  865; 
Kelley-G'oodfellow  Shoe  Co.  v.  Liberty  Ins.  Co.  8  Tex.  Civ.  App.'  227, 
28  S.  W.  1027.  ,:    :i      '   , 

There  is  an  elaborate  note  in  41  L.R.A.  (N.S. )  857,  covering  all  phases  of 
this  vexed  question  of  admissibility  of  previous  statements  by  a  wit- 
ness out  of  court  consistent  with  his  testimony,  and  reviewing  all  the 
authorities,  criminal  and  civil. 

'Thus,  where  on  cross-examination  the  (^efendants  setik  to  impeach  a  mort- 
gagee by  showing  that  she  paid  no  consideration  for  the  mortgage,  as 
s|ie  testified,  her  bank  book  is  admissible  in  support  of  her  statement 
as  to  the  payment  of  such  consideration.  Wright  v.'  Towle,  67  Mich. 
255;  34  N.  W.  578.  And  likewise  in  Harbison  v:  Hall,  124  N.  C.  626, 
32  S.  E.  964,  it  was  held  that  evidence  in  an  action  for  goods  sold  and 
delivered,  of  the  System  of  entries  in  the  vendor's  books  when  checks 
and  money  were  received,  and  that  an  investigation  of  the  Ijooks  failed 
to  show  any  evidence  of  payment,  is  admissihle  to  corroborate  their 
testimony  that  the  account  is  unpaid,  where  the  vendee  testified  that 
he  has  paid  the  entire  amount. 

But  in  New  Jersey  Zinc  4;  Iron  Co.  v.  Lehigh  Zinc  &  Iron  Co.  59  N.  J.  L. 
189,  35  Atl.  915,  it  is  held  that  books  of  science  referred  to  by  a  wii- 
ness  on  cross-examination  as  partly  the  basis  of  his  opinion,  are  in- 
admissible to  corroborate  him.  And  that  a  witness  cannot  be  corrobo- 
rated on  a  heariiig  before  the  police  commissioners  of  a  city  of  charges 
preferred  against  a  member  of  the  police  force,  as  to  facts  stated  by 
her,  by  entries  made  in  her  own  books, — especially  where  they  are  sus- 
picious in  themselves  because  no  such  books  were  kept  until  jUst  pre- 
vious to  tiie  traiisactioii  in  question,  see  Re  Smith,  85  H-un,  359,  32  N. 
N.  Supp.  943.  And  a  memorandum  made  by  the  cashier  of  a  bank  as 
td  the  nature  of  a  transaction  by  which  a  note  was  received  by  the 
bank,  vouched  for  by  no  one  but  himself,  is  inadmissible  to  establish 
his  credibility  after  the  introduction  of  his  contradictory  testimony 
on  a  former  trial  in  regard  to  such  transactions.  State  Nat.  Bank  v. 
Weed,  39  App.  Div.  602,  57  N.  Y.  Supp.  706. 
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Where  a  person  on  cross-examination  has  testified  to  the  contents  of  a 
written  order,  the  order  may  be  properly  introduced  ,to  sustain  what 
he  has  said  about  its  contents.  Wiggins  v.  Guthrie,  101  N.  C.  661,  7 
S.E'.  761.  And  where  defendant  testified  in  his  own  behalf  that  a 
part  of  the  consideration  of  a  note  was  $2,400,  the  purchase  price  of 
the  land  in  controversy,  and  his  testimony  was  impeached,  it  was  com- 
petent, for  the  purpose  of  corroborating  him,  to  admit  in  evidence  a 
deed  made,  not  many  years  before,  to  a  person  under  whom  the  plain- 
tiff claimed,  in  which  the  consideration  was  stated  to  be  $2,400.  Hin- 
ton  V.  Pritchard,  98  N.  C.  355,  4  S.  E.  462. 

Testimony  of  a  juror  that  a  witness  did  not  give  certain  testimony  on  the 
trial  of  the  case  is  admissible  to  corroborate  such  witness,  who  has 

'■  denied  malting  those  statements,  on  cross-examination,  after  other  wit- 
nesses have  testified  that  he  did  make  them.  Bronson  v.  Leach,  74 
Mich.  713,  42  N.  W.  174.  And  where  plaintiff  has  testified  that  a  third 
person  stated  that  defendant  set  fiire  to  a  building,  in  the  presence  of 
the  latter,  who  made  no  response,  and  this  third  person ,  being,  sworn 
!  in  defendant's  behalf  having  denied  making  the  statement,  plaintiff, 
to  support  his  own  credit,  may  prove  by  another  witness  that  he  was 
! '  present  and  heard  the  statements  by  defendant's  witness  to  which 
plaintiff  testified.     Bray  v.  Latham,  81  Ga.  640,  8  S.  E.  64. 

Evidence,  however,  that  a  company  sued  by  a  servant  for  injuries  sus- 
tained in  its  employment  was  protected  byinsurance  against  loss  from 
accidental  injuries  suffered  by  its  workmen,  offered  as  tending  to  prove 
that  its  general  manager  had  no  motive  to  testify,  untruthfully,  is 
inadUiissible  when  it  is  not  shown  that  he  knew  of  the  fact  of  such 
insurance.  McQuillan  v.  Willimantic  Electric  Light  Co.  70  Conn.  715, 
40  Atl.  928. 

'  Cook  y.  Hunt,  24,  111.  536.  But  a  witness  cannot  be  sustained  as  to  cred- 
ibility by  allowing  another  witness  to  testify  to  his  individual  opin- 
ion on  such  question.  Savannah,  F.  &,  W.  R.  Co.  v.  Wideman,  99  Ga. 
245,  25  S.  B.  400. 

The  testimony  of  witnesses  living  in  the  neighborhood  of  a  witness  whose 
character  for  truth  and  veracity  is  atteinpted  to  be  impeached,  that 
they  never  heard  her  character  in  that  respect  questioned,  is  compe- 
tent, as  well  as  the  testimony  of  witnesses  who  state  that  they  know 
,  her  reputation ,  and  that  it  is  good.  Stevens  v.  Blake,  5  Kan.  App. 
124,  48  Pac,  888.  And  a  sustaining  witness  is  competent  to  testify 
to  the  character  for  truth  and  veracity  of  an  impeached  witness  where 
he  states  that  he  has  known  such  witness  for  several  years,  although 
he  further  states  that  he  has  never  heard  his  character  called  in  ques- 
tion or  discussed.  Davis  v.  Franke,  33  Graft.  414.  See  also  crimi- 
nal cases  of  Staie  v.  Nelson,  58  Iowa,  208,  12  N.  W.  253 ;  Hodgkins 
V.  State,  89  Ga.  761,  15  S.  E.  695.  But  an  impeached  witness  cannot 
be  sustained  by  testimony  of  people  who  are  not  familiar  with  his 
Abbott,  Civ.  Jur.  T.— 21. 
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reputation,  that  they  never  heard  it  assailed.  Magee  v.  People '  139 
111.  138,  28  N.  E.  1077.  ' 

In  Artope  v.  Goodall,  53  Ga.  318,  where  the  trial  court  had  refused  to 
permit  a  sustaining  witness  to  be  asked  whether  he  would  believe  the 
impeached  witness  under  oath  where  he  stated  that  his  character 
had  been  exemplary  in:  some  things  and  not  in  others,  but  that  he  did 
not  know  the  general  opinion  of  the  people  about  him,  it  is  said  that 
if  the  sustaining  witness  is  not  able  to  say  that  the  general  character 
of  the  impeached  witness  is  not  bad,  he  should  at  least  be  required 
to  state  that  it  is  not  such  as  to  render  him  unworthy  of  credit  on 
his  oath,  before  he  can  give  his  own  declaration  that  from  this  char- 
acter he  would  believe  him  under  oath. 

In  First  Nat.  Bank  v.  Wolff,  79  Cal.  69,  21  Pac.  551,  748,  it  is  held  that 
the  striking  out  of  the  testimony  of  a  sustaining  witness  who  on  cross- 
examination  states  that  he  had  never  heard  the  witness's  reputation 
discussed,  nor  talked  with  anyone  about  it,  is  error  where  he  has  testi- 
fied on  direct  examination  that  he  knows  his  reputation  for  truth, 
honesty,  and  integrity,  and  that  it  is  good,  and  that  he  would  believe 
him  under  oath. 

A  sustaining  witness  is  competent  to  testify  that  he  would  believe  the 
impeached  witness  under  oath,  where  he  states  that  he  has  been 
acquainted  with  him  for  ten  years,  is  well  acquainted  in  his  neighbor- 
hood and  has  heard  his  character  questioned,  although  he  states  that 
he  does  not  know  "from  the  speech  of  people"  what  his  character 
for  truth  and  veracity  is.  Adams  v.  Greenwich  Ins.  Co.  70  N.  Y. 
166.  And  a  witness  who  testifies  that  he  knows  the  impeached  wit- 
ness and  the  persons  with  whom  he  associates  may  be  asked  whether 
he  would  believe  him  under  oath,  although  he  further  states  that  he 
has  never  heard  his  character  for  truth  and  veracity  spoken  of.  Peo- 
ple V.  Davis,  21  Wend.  315.  See  also  National  Bank  v.  Scriven,  63 
Hun,  375,  18  N.  Y.  Supp.  277. 

A  sustaining  witness  who  testifies  that  he  has  known  the  impeached  wit- 
ness fifteen  years  and  has  never  heard  his  reputation  questioned  ex- 
cept by  persons  connected  with  him  in  business,  cannot  be  asked  wheth- 
er he  would  believe  him  on  oath,  judging  from  his  knowledge  of  his 
general  reputation  for  truth,  as  there  is  no  sufficient  foundation  laid 
by  asking  his  knowledge  of  his  character.  Lyman  v.  Philadelphia,  , 
56  Pa.  488.  And  a  witness  called  to  support  the  credibility  of  an- 
other, attacked  by  proof  of  bad  character  for  truth  and  veracity,  is 
improperly  permitted  to  testify  that  he  would  believe  the  impeached 
witness  under  oath,  where  he  qualified  only  by  testifying  that  be  had 
lived  in  the  same  neighborhood  for  some  years  and  had  never  heard 
his  character  for  truth  discussed  or  talked  about  except  by  one  person. 
Sloan  v.,  Edwards,  61  Md.  89.  So,  a  sustaining  witness  who  testifies 
that  he  lives  4  or  5  miles  from  the  impeached  witness,  has  known 
him  for  four  or  five  years  and  has  never  heard  a  word  said  against 
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him  as  a  man  of  truth  and  veracity,  but  who  says  he  cannot  say  that 
he 'knows •, his  character.for!  truth' and  Veracity  ampng  his  neighbors, 
cannot  be  permitted  to  testify  whether  he  would  believe  such  witness 
under  oath.  Clay  v.  Eobinson,  7  W.  Va.  348.  Distinguishing  the  crim- 
inal case  of  Jaemons  V.  State,  4  W.  Va.  755,  6  Ava.  Eep.  293,  on,vifhich  it 
was  held  that  a  person  well  acquainted  with  a  witness  in  the  com- 
munity in  which  he  lives,  whose  character  for  truth  and  veracity  has 
been  impeached,  is  a  competent  witness  to  sustain  the  impeached  wit- 
ness and  rebut  the  evidence  of  bad  character,  although  he  has  never 
heard  his  character  in  that  respect  called  in  question  or  spoken  of. 

In  Morss  v.  Palmer,  15  Pa.  51,  it  is  said  that  sustaining  evidence  where 
the  character  of  a  witness  for  truth  and  veracity  has  been  attacked 
is  not  to  be  confined  t6  the  neighborhood  where  he  now  lives,  but  may 
be  permitted  as  to  his  character  at  a  former  place  of  residence  some 
years  before.        '  ' 

In  Barnwell  v.  Hannegan,  105  Ga.  396,  31  S.  B.  116,  it  is  held  that  a  wit- 
ness called  to  support  a  witness  attempted  to  be  impeached  by  proof 
of  general  bad  character  can  be  questioned  only  as  to  the  general  good 
character  of  the  impeached  witness,  and  not  as  to  his  character  as  to 
truth  and  veracity,  under  Georgia  Civ.  Code,  §  5293,  providing  that  a 
witness  may  be  impeached  as  to  his  general  bad  character,  and  may 
be  sustained  by  similar  proof  of  character. 

'Mitchell  V.  Southern  P.  K.  Co.  87  Cal.  62,  11  L.R.A.  130,  25  Pac.  245, 
9  Am.  Neg.  Cas.  86. 
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X.— OFFERS  OF  EVIDENCE  AND  OBJECTIONS. 

■  f 

1.  Necessity  for  an  offer.  '  ' 

a.  To  save  exception  to  the  exclusion  of  oral  evidence. 

b.  To  make  matter  evidence. 

2.  Substance  of  an  offer,  generally. 

3.  Repeating  the  offer. 

4.  Offer  in  hearing 'of  jury. 

5.  Offer  vpithout  putting  question. 

6.  Calling  for  disclosure. 

a.  Before  swearing  witness.    . 

b.  Before  putting  question. 

7.  Statement  of  purpose  of  evidence. 

8.  Showing  relevancy  or  materiality  of  evidence;   promise  to'  connect. 

9.  Offer  of  document.  ,;, 

a.  In  general. 

h.  Of  part  of  series  or  complex  document. 

1 0.  Precluding  offer  by  admitting  fact. 

11.  Opening  the  door  for  the  adversary. 

a.  by  error,  wjthout  objection. 

b.  By  an  offer  or  challenge.;  , 

c.  By  error,  against  objection. 

12.  Opening  the  door  for  one's  self. 

13.  Retracting. 

14.  The  necessity  for  an  objection. 

15.  The  substance   of  objection. 

16.  Time  for  objecting. 

17.  Right  to  call  for  ground  of  objection. 

18.  Cross-examining  as  to  competency. 

19.  Counter  proof  as  to  competelicy. 

20.  Arguing  as  to  admissibility. 

21.  Repeating  the  objection. 

22.  Waiving  objections. 

[To  sustain  an  exception  to  the  rejection  of  evidence,  counsel 
should  make  his  offer  in  such  plain  and  unequivocal  terms  as  to 
leave  no  room  for  doubt  as  to  what  is  intended.  If  he  leaves  the 
offer  fairly  open  to  two  constructions,  he  cannot  insist  in  a  court 
of  review  on  the  construction  most  favorable  to  himself,  unless 
it  is  justly  inferable  that  he  was  so  understood  by  the  judge 
who  rejected  the  evidence.] 

1.  Necessity  for  an  offer. 

a.  To  seme  exception  to  the  exclusion  of  oral  evidence. — One 
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who  desires  to  preserve  the  question  of  the  admissibility  of  evi- 
dence which  he  seeks  to  introduce  by  questioning  a  witness 
must,  upon  objection  to  his  question  and  the  ruling  of  the  court 
refusing  to  receive  the  testimony,  offer  the  evidence  which  he 
desires  to  have  admitted,,^ 

This  rule:  does  not  prevail,  however,  when  an  offer  would  be 
useless  -and  could  merely  avail  for  a  repetition  of  the  ruling 
upon  objection  to  the  question  ;*.  nor  does  it  prevail  when  the 
question  is  asked  under  such  conditions  that  the  examiner  may 
not  be  supposed  to  know  what  the  witixeSs  would  respiond.' 

1  Alabama— Tolbert  v.  State,  87  Ala.  27,  6  So.  284. 

Arizona— Tietjen  v.  Snead|  3  Ariz.  195,  24  Pac.  324. 

California— JSoughton  v.  Clarke,  80  Cal.  417,  22  Pac.  288. 

Georgia— Windsor  v.  Del  Bondio,  99  Ga.  749,  27  S.  E.  750. 

Illinbis--Gaffield  v.  Scptt,  33  111.  App.  317;  Hobble  v.  Ogden,  72  111.  App. 
242;  Chicago  &  E.  R.  Co!  v.  Binkopski,  72  111.  App.  22. 

Indiana — ^Mitchell  v.  Chambers,  55  Ind.  289 ;  Kern  v.  Bridwell,  119  Ind. 
226,  21  N.  E.  664;  Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v.  Lutes,  112  Ind. 
'"'  276,  11  N.  E.  784,  14  N.  E.  706. 

Iowa— Paddleford  v.'  Cook,  74  ibwa,  433,  38  N.  W.  137 ;  Donnelly  v.  Bur- 
kett,  75  Iowa,  613,  34  N.  W.  330;  Jenks  v.  Knott's  Mexican  Silver 
Min.  Co.  58  Iowa,  549,  12  N.  W.  588. 

Kansas— State  v.  Barker,  43  Kan.  262,  23' Pac.  575. 

Kentucky-^Todd  v.  Louisville  &  N.  R.  Co.  10  Ky.  L.  Rep.  864,  11  S.  W. 
8;  Reid  v.  Lilly,  15  Ky.  L.  Rep.  474,  23  S.  W.  955. 

Maryland^There  seems  to  be  a  slight  variation  in  the  rule  in  Maryland, 
where  it  has  been  held  that  a  judgment  may  be  reversed  for  refusing 
to  permit  a  witness  to  answer  a  question  in  itself  proper  and  per- 
tinent, although  the  object  for  which  the  evidence  was  offered  was 
not  stated,  and  although  it  does  not  appear  from  the  record  what 
would  have  been  the  answer  of  the  witness.  Calvert  County  Comrs.  v. 
'     Gantt,  78  Md.  286,  28  Atl.  101,  affirmed  in  78  Md.  291,  29  Atl.  610. 

Massachusetts — Smethhurst  v.  Proprietbrs  of  Independent  Cong.  Church, 
148  Mass.  261,  22  L.R.A.  695,  19  N.  E.  387;  Geary  v.  Stevenson,  169 

,  ,  Mass.  23,  47  N.  E.'s'oS.  "     '  ' 

Missouri — Best  v.  Hoeffner,  39  Mo;  App.  682;  Jackson  v.  Hardin,  83  Mo. 

175. 
Nebraska— iSlasters  v.  Marsh,  19  Neb.  458,  27  N.  W.  438;   Yates  v.  Kin- 

ney!  25  Neb.  120,  41  N.  W.  128;  Burns  v.  Fairmont,  28  Neb.  866,  45 
'    N.  W.'175;  Barton  v.  McKay,-  36  Neb.  632,  54  N.  W.  968;  Davis  v. 

Getchell,  32  Neb.  792,  49  N.  W:  776;  Morsch  v.  Besack,  52  Neb.  502, 


326  .   CIVIL    TBIAL    BEIEF. 

72  N.  W.  953 ;  Farmers'.  &  M.  Ina.  Co.  v.  Dobney,  62  Neb.  213,  97  Am, 
St.  Eep!  624,  86  N.  W.  1070.     ,.    .      ^ 

Nevada— State  V.  Lewis,  20  Nev.  333,  22  Pac.  ,241!  " 

New  York— Re  Bateman,  145  N.  Y.  623,  40  N.  E.  10;  okniels  v.  Patter-^ 
son,  3  N.  Y.  47 ;  Feldman  v.  McGraw,  1  App.  Div.  574,  '37  N.  Y'.'  Supp. 
434;  Millard  v.  Holland  Trust  Co.  90  Hun,  607,  35  N.  Y.  Supp.  948 

North  Carolina— Overman  v.  Coble,  35  N.  0.   (13  li-ed.  L.)   1. 

North  Dakotar-Brunda'ge  v.  Mellon,  5  N.  D.  72,  63  N.  W:  209;  Halley  v. 
Folsom,  1  N.  D.  325,  48  N.  W.  219. 

Ohio— Meeker  v.  Browning,  17  Ohio  C.  C.  548,  9  Ohio  C.  D.  108.  But  see 
Zieyerink;  v.  Kemper,  50  Ohio  St.  208,  34  N.  E.  250.  ,.  ,., 

Oregon— Kelley  v.  Highfield,  15  Or.  277,  14  Pao.  744;  Tucker  v.  Constable, 
16  Or.  407,  19  Pac.  13.  , ,  , 

South  Carolina^-Taylor  v.  Dominick,  36  S.  C.  368,  15  S.  E.  591. 

South  Dakota— Tootle  v.  Petrie,  8  S.  D.  19,  65  N.  W.  43;  Hanson  v.  Red 
Reek  Twp.  7  S.  D.  38,  63  N.  W.  156. 

Texas— Cunningham,  v.  Austin  &  N.  W.  R.  Co.  88  Tex.  534,  31  S.  W.  629. 

Vermont— Carpenter  v.  Willey,  65  Vt.  168,  26  Atl,  488. 

Virginia— Martz  v.  Martz,  25  Gratt.  361,  367. 

Wisconsin— Dreher  v.  Fitchburg,  22  W.is.  675,  90  Am.  Dec.  91;  John  R, 
Davis  Lumber  Co.  v.  First  Nat.  Bank,  90  Wis.  464,  63  N.  W,,];018. 

United  States— Ladd  v.  Missouri  Coal  &  Min.  Co.  14  C.  C.  A.  246,;  32  U.; 
S.  App.  93,  66  Fed.  880. 

It  is  sometimes  said,  however,  that  the  offer  must  be  made  at  such  time 
that  the  court  will  have  the  benefit  of  it  in  knowing  what  testimony,  is 
sought  to  be  elicited  before  ruling  on  the  objections  to  the  questions, 
and  if  not  made  until  after  the  objection  has  been  sustained  an  ex- 
ception taken  would  come  too  late.  Chicago  &  I.  Coal  R.  Co.  v.  De-, 
Baum,  2  Ind.  App.  281,  28  N.  E.  447;, Young  v.  Otto,  57  Minn.  307, 
59  N.  W.  199.  See  Watkins  v.  Edgar,  77  Mo.  App.  148;  where  the 
court  refused  to  permit  counsel  to  state  the  substance  of  the  evidence 
which  he  expected  to  adduce  in  answer  to  a  question  objected  to  by 
opposing  counsel. 

However,  if  the  question  concern  the  competency  of  the  witness,  and  not 
the  substance  'of  his  testimony,  it  is  unnecessary  that  there  should  be 
a  statement  of  what  it  is,  proposed  to  prove  by  him,  when  this  is  un- 
necessary to  enable  the  trial  court  to  pass  upon  the  question  of  hia 
competency.  State  ex  rel.  Steigerwald  v.  Thomas,  111  Ind.  515,  13 
N.  E.  35;  Sullivan  v.  Sullivan,  6  Ind.  App.  65,  32  N.  E.  1132. 

ZBrundage  v.  Mellon,  5  N.  D.  72,  63  N.  W.  209;  Starr  v.  Hunt,  25  Injl.^ 
'    313;  Feldman  v.  McGraw,  1  App.  Div.  574,  37  N.  Y.  Supp.  434. 

8  Cunningham  v.  Austin  &  N.  W.  E.  Co.  88  Tex.  534,  31  S.  W.  629;  Com- 
stock  V.  Grindle,  121  Ind.  459,  23  N.  E.  494. 
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:  b.  To  make  matter  evidence.- — In  addition  to  the  question  of 
the  necessity  of  an  offer  in  order  to  present  an  error  of  the 
trial  court  in  excluding  oral  evidence,  for  consideration  by  the 
appellate  tribunal,  is  the  problem  concerning  the  necessity  of  a 
formal  offer  of  specific  evidence  for  the  purpose  of  entitling  it 
to  consideration  by  the  jury. 

Although  a  formal  offer  of  documentary  evidence  is  undoubt- 
edly preferable  it  is  by  no  means  a  necessity,  for  if  matter 
which  is  before  the  court  is  treated  by  the  parties  as  evidence 
it  may  be  so  considered,  although  not  formally  offered.^ 

1 0'Callaghan  v.  Bode,  84  Cal.  489,  24  Pac.  269;  McChesney  v.  Chicago,  152 
III.  543,  38  N".  E.  767;  Cothran  v.  Ellis,  125  111.  496,  16  N.  E.  646; 
Charles  v.  Patch,  87  Mo.  450;  Zieverink  v.  Kemper,  50  Ohio  St.  208, 
;  34  N.  E.  250;  Bevington  v.  State,  2  Ohio  St.  161.  In  Wright  v.  Rose- 
!  berry,  81  Cal.  87,  22  Pac.  336,  where  the  court  ordered  that  the  witness 
who  had  produced  documents  leave  them  in  the  custody  of  the  court 
until  the  conclusion  of  the  case,  thereupon  to  he  returned  to  the 
witness  at  his  office,  and  the  parties  examined  and  cross-examined  the 

'  witness  concerning  the  doeuinents,  as  hoth  the  court  and  counsel  un- 
derstood that  the  documents  were  in  evidence  it  was  said  they  should 
he  so  considered. 

A  like  rule  applies  In  election  controversies,  to  boxes  and  ballots  con- 
tained therein.  Convery  v.  Conger,  53  N.  J.  L.  468,  22  Atl.  43,  459; 
Re  White's  Contested  Election,  4  Pa.  Dist.  R.  363. 

But  the  mere  marking  of  a  document  as  an  exhibit  by  the  stenographer 
does  not  make  the  document  evidence.  Casteel  v.  Mlllison,  41  111.  App. 
61. 

Documents  or  other  things  marked  for  identification  do  not  thereby  be- 
come evidence,  but  must  be  formally  introduced.  Byerley  v.  Sun  Co. 
181  Fed.  138. 

2.  Substance  of  an  offer,  generally. 

The  offer  of  testimony  should  be  clear  *  and  without  vague- 
ness or  uncertainty,  should  separate  matter  which  it  is  proper 
for  the  jury  to  consider  from  that  which  it  is  improper  for  them 
to  regard,^  state  only  the  former  so  fully  that  its  propriety  is 
apparent,*  and  specifically  point  out  *  the  evidence  sought  to  be 
introduced.  The  offer  must  be  confined  to  a  statement  of  the 
answer  which  it  is  expected  the  same  witness  will  make  to  the 
question  objected  to,*  must  correspond  to  the  question,*  and,  al- 
though it  may  be  explained,  may  not  be  enlarged  by  a  state- 
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ment  of  its  purpose.''  If  an  offer  includes  both  competent  and 
incompetent  evidence,  all  may  be  excluded/  or  the  part  that  is 
competent  may  be  admitted.* 

1  Pendleton  v.  Smissaert,  1  Colo.  App.  508,  29  Pac.  521 ;  Lincoln  Nat.  Bank 
V.  Davis,  32  Neb.  1,  48  N.  W.  892;  Middleton  v.  Griffith,  57  N.  J.  L. 
442,  51  Am.  St.  Rep.  617,  31  Atl.  405. 

An  oflfer  "to  prove  that  he  was  told  previously  to  his  removal  that  they 
would  take  the  property  and  that  he  might  leave  It"  by  a  lessee,  was 
held  "too  vague"  in  an  action  to  recover  rent  after  the  abandonment 
of  the  leased  premises.  Reeves  v.  MbComeskey,  168  Pa.  571,  32  Atl. 
96. 

SHerndon  v.  Black,  97  Ga.  327,  22  S.  E.  924;  Shewalter  v.  Bergman,  123 
Ind.  155,  23  N,.  E.  686;  Mueller  v.  Jackson,  39  Minn.  431,  40  N:  W. 
565;  Wamsley  v.  Darragh,  14  Misc.  566,  35' N.  Y.  Supp.  1075;  Mundis 
v.  Emig,  171  Pa.  417,  32  Atl.  1135 ;  First  Nat.  Bank  v.  North,  2  S.  D. 
480,  51  N.  W.  96.  In  Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v.  Roeaoh,  126 
Ind.  445,  26  N.  E.  171,  an  offer  to  prove  both  competent  and  incompe- 
tent evidence  blended  together  and  offered  as  a  whole  was  insufficient, 
and  the  objection  was  properly  sustained. 

And  so,  in  a  suit  brought  by  the  assignees  of  a  bank  to  collect  an  unpaid 
subscription  to  the  capital  stock,  an  offer  to  prove  an  assessment  or 
order  made  by  a  judge  at  chambers  during  vacation  authorizing  the 
assignees  to  collect  the  unpaid  subscription,  accompanied  by  an  offer 
to  prove  a  petition  and  citation  which  were  not  pertinent  to  the  is- 
sue, was  held  properly  to  have  been  rejected  in  Citizens  &  M.  Sav. 
Bank  &  T.  Co.  v.  Gillespie,  115  Pa.  564,  9  Atl.  73. 

Likewise  in  Reynolds  v.  Franklin,  47  Minn.  145,  49  N.  W.  648,  wherein 
the  value  of  land  was  in  question,  an  offer  to  prove  what  defendant 
had  authorized  a  certain  real  estate  broker  to  sell  the  land  for,  that 
'  the  broker  advertised  and  offered  it  for  sale  at  that  price  without 
finding  a  purchaser,  and  that  one  person  in  particular  to  whom  it 
was  offered  at  that  price  examined  and  refused  it;  was  properly  re- 
jected, as  the  fact  that  a  certain  person  had  refused  it  was  inad- 
missible. 

So,  in  Clark  v.  Ryan,  95  Ala.  406,  11  So.  22,  in  a  suit  to  recover  for  breach 
of  a  contract  of  hire,  because  of  the  discharge  of  plaintiff,  an  offer  to 
prove  that  he  was  given  to  the  excessive  use  of  intoxicating  liquors 
and  had  been  indicted  for  drunkenness  was  properly  rejected,  as  evi- 
dence that  he  had  been  indicted  for  drunkenness  was  not  legal  evi- 
dence. 

The  same  rule  applies  to  offers  of  documentary  evidence,  and  an  offer  of 

■  documentary   evidence,  portions  of  which  are  improper,  should  point 

out  those  portions  which  are  proper,  offering  only  the  latter.     Hidy  v. 

Muiray,  101  Iowa,  65,  69  N.  W.  1138;  Hamberg  v.  St.  Paul  F.  &  M. 


X. OFFERS    OF    EVIDENCE   AND    OBJECTIONS.  329 

Ina.  Co.  68  Minn.  335,  71  N.  W.  388;  McGrew  v.  Missouri  P.  R.  Co. 
109  Mo.  582,  19  S.  W.  53.    See  also  infra,  §  9. 

S  Russell  V.  Stoner,  18  Ind.  App.  543,  47  N.  E.  645,  48  N.  E.  650 ;  Conlan 
V.  Grace,  36  Minn.  276,  30  N.  W.  880;  Best  v.  Hooffner,  39  Mo.  App. 
682;  Pryor  v.  Morgan,  170  Pa.  568,  33  Atl.  98;  Ladd  v.  Missouri  Coal 
&  Min.  Co.  14  C.  C.  A.  246,  32  U.  S.  App.  93,  66  Fed.  880 ;  Jackson 
V.  Kansas  City  Pkg.  Co.  42  ilinn.  382,  44  N.  W.  126;  Middleton  v. 
Griffith,  57  N.  J.  L.  442,  31  Atl.  405. 

In  harmony  with  this  rule  it  is  held  that  the  offer  must  be  complete  in 
itself  and  must  not  omit  facts  without  which  the  facts  offered  are 
irrelevant.  •  Chamberlin  v.  Vance,  51  Cal.  75. 

In  Wolford  v.  Farnham,  47  Minn.  95,  49  N.  W.  528,  the  court  declared 
the  rule  to  be  that  an  offer  of  evidence  must  be  so  full  that  the  court 
can  see  from  it,  in  connection  with  the  evidertce  already  in,  that  some- 
thing material  to  the  issue  will  be  disclosed  by  the  evidence  offered. 

<;Warrior  Coal  &  C.  Co.  v.  Jtfabel  Min.  Co.  112  Ala.  624,  20  So.  918;  Stev- 
,  ens  y.  San  Francisco  &  N.  P.  R.  Co.  100  Cal.  554,  35  Pae.  165. 

The  evidence  must  be  admissible  for  the  specific  purpose  for  which  it  is 
offereil.    Maxwell  Land'  Grant  Co.  v.  Dawson,  7  N.  M.  133,  34  Pae.  191. 

A  general  offer  that  in  certain  proceedings  the  plaintiff  swore  to  state- 
ments which  were  false,  without  any  specification  of  any  particular 
statement  that  was  alleged  to  be  false,  is  not  sufficiently  specific.  Cole 
v.  High,  173  Pa.  590,  34  Atl.  292. 

1^1  Taylor  v.  Calvert,  138  Ind.  67,  37  N.  E.  531,  it  was  held  that  the  offer 
must  be  specific  and  that  a  general  offer  would  not  be  sufficient;  that 
an  offer  to  prove  the  amount  of  rent  received,  the  amount  paid  for 
improvements,  and  what  the  annual  rental  value  after  deducting  the 
cost  of  improvements  was,  as  it  did  not  state  specifically  the  amount 
of  the  rent  or  the  cost  or  value  of  the  improvements  proposed  to  be 
proved,  was  too  general. 

In  consonance  with  the  rule  it  was  held  in  Murphy  v.  Jones,  4  Sadler 
(Pa.)  52,  6  Atl.  726,  that  an  offer  to  show  payment  should  set  forth 
the  facts  specifically  as  to  the  mode  or  manner  in  which  the  payment 
was  made  or  under  what  particular  state  of  facts  the  defendant  is 
not  indebted. 

In  Davis  v.  Harper,  17  Tex.  Civ.  App.  88,  42  S.  W.  788,  which  was  a  suit 
,     to  recover  an  offiice,  an  offer  in  evidence  of  the  numbers  of  the  tickets 
,,  and  poll  lists  for   the  identification   of   the  voters   was   properly  re- 
jected, for,  although  illegal  votes  might  have  been  cast  as  alleged,  they 
should  have  been  named  in  the  offer  and  the  evidence  confined  to  them. 

In  Alexander  v.  Thompson,  42  Minn.  498,  44  N.  W.  534,  it  was  held  that 
an  offer  in  general  terms  to  prove  the  allegation  of  the  answer  should 
properly  have  specified  the  particular  facts  proposed  to  be  proved. 

5  Barter  v.  Eltzroth,  111  Ind.  159,  12  N.  E.  129. 


330  CIVIL    TEIAL    BEIEF. 

6  Masons'  Union  L.  Ins.  Asso.  v.  Brockman,  20  Ind.  App.  206,  50  N.  E. 

493 ;  Keens  v.  Robertson,  46  Neb.  837,  65  N.  W.  897. 
The  offer  cannot  supply  omissions  in  the  question.     Cutting  v.  Baker,  43 

Neb.  470,  61  N.  W.  726. 
V  Mentel  v.  Hippely,  165  Pa.  558,  30  Atl.  1021. 

8  R.  M.  Davis  Photo  Stock  Co.  v.  Photo  Jewelry  Mfg.  Co.  47  Colo,  68,  19 

Ann.  Cas.  540,  104  Pac.  389;  Wallach  v.  Macfarland,  31  App.  D.  C.  130; 
Allen  V.  Travelers  Protective  Asso.  163  Iowa,  217,  48  L.R.A.(N.S.) 
600,  143  N.  W.  574;  Hosley  v.  Black,  28  N.  Y.  438;  lekes  v.  Ickes,  237 
Pa.  St.  582,  44  L.R.A.(N.S.)  1118,  85  Atl.  885. 

9  Taylor  v.  McClintock,  87  Ark.  243,  112  S.  W.  405;   Southern  P.  Co.  v. 

Schoer,  57  L.R.A.  707,  52  C.  C.  A.  268,  114  Fed.  466. 

3.  Eepeating  the  offer. 

When  an  offer  of  evidence  has  been  rejected,  if  snbseqtiently 
the  reasons  for  its  rejection  are  removed,*  or  if  it  is  desired  to 
introduce  the  evidence  for  another  purpose,*  the  offer  should  be 
repeated,  but  if  its  repetition  could  only  result  in  the  repeti- 
tion or  reversal  of  the  ruling  upon  the  first  offer,*  it  need  not  be 
renewed. 

1  Jones  V.  St.  Louis,  I.  M.  &  S.  E.  Co.  53  Ark.  27,  13  S.  W.  416;  Baker 

V.  McKinney,  87  Mo.  App.  361;  Saucer  v.  New  Hampshire  Spinning 
Mills,  72  N.  H.  292,  56  Atl.  545;  Agresta  v.  Hart,  34  Misc.  784,  69 
N.  Y.  Supp.  1031. 

2  Patterson  v.  Chicago,  M.  &  St.  P.  K.  Co.  70  Iowa,  593,  33  N.  W.  228. 

3  Having  once  obtained  a  ruling  arid  saved  an  exception  counsel  is  not 

bound  to  press  the  question  further.  Mackin  v.  Blythe,  35  111.  App. 
216. 

Thus,  it  was  held  in  Johnson  v.  Russell,  144  Mass.  409,  11  N.  E.  670, 
where  evidence  was  offered  for  a  purpose  for  which  it  was  competent, 
and  was  excluded  for  reasons  that  applied  equally  to  an  offer  for 
another  purpose,  that  plaintiff  was  not  bound  to  again  tender  the 
evidence. 

When  the  court  reserves  its  ruling  upon  the  admissibility  of  evidence,  a 
subsequent  offer  should  be  made  or  the  attention  of  the  court  in  some 
way  called  to  the  matter,  and  unless  tliis  is  done  the  ruling  may  not 
be  treated  as  an  exclusion  of  the  evidence.  Dudley  v.  Poland  Paper 
Co.  90  Me.  257,  38  Atl.  157. 

4.  Offer  in  hearing  of  jury. 

If  offered  evidence  be  oral  the  offer  is  necessarily  oral,  and 
may  be  made  notwithstanding  the  presence  and  hearing  of  the 
jury.' 
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If,  it  be  (iocuinenta,ry  the  judge  may  require  that  the  docu- 
ment be  submitted  to  him  to,  determine  its  admissibility  before 
allo^wing  it  to  be  read  in  the  presence  of  the  jury,  against  ob- 
jection.* 

1  Carroll  County  Comrs.  v.  O'Conner,  137  Ind.  622,  35  N.  E.  1006;  Sievers 
V.  Peters  Box  &  Lumber  Co.  151  Ind.  642,  50  N.  E.  877,  52  N.  E.  399 ; 
Bagley  V.  Mason,  69  Vt.  175,  37  Atl.  287. 

But  reiterated  offers  in  their  hearing,  after  exclusion,  should  not  he  tol- 
'     erated.     Scrippsi  v.  Eeilly,  38  Mich.  lOj  24  Am.  Rep.  575;   Turner  v. 
Muskegon  Mach.  &  Foundry  Co.  97  Mich.  166,  56  N.  W.  356. 

The  court  may  require  the  offer  to  be  reduced  to  writing,  or  made  in  such 
manner  that  it  will  not  be  heard  by  the  jury.  Omaha  Coal,  Coke, 
&  Lime  Co.  v.  Fay,  37  Neb.  68,  55  N.  W.  211;  Maxwell  v.  Habel,  92 
111.  App.  510. 

It  is  within  the  discretion  of  the  court  to  permit  the  jury  to  be  withdrawn 

during  the  discussion  of  an  offer  of  evidence.     Henrietta  Coal  Co.  v. 

'    Campbell,  211  111.  216,  71  N.  E.  863;  Leicher  v.  Keeney,  98  Mo.  App. 

394,  72  S.  W.  145;  Hedlun  v.  Holy  Terror  Min.  Co.  16  S.  D.  261,  92 

N.  Wi  31. 

It  should  be  borne  in  mind,  as  is  stated  in  §  1,  supra,  that  there  must 
be  an  offer  of  proof  after  objection  to; a  question;  and  the  presence  of 
the  jury  does  not  affect  counsel's  right  or  duty  to  make  that  offer, 
although  the  courtmay  require  ^  the  offer,  as  stated  in  the  text,  to  be 
made  in  such  manner  as  not  to  reach  the  jury.  Carroll  County  v. 
O'Conner,  137  Ind.  622,  35  N.  E.  1006. 

i!  Gould  V.  Weed,  12  Wend.  12,  24;  Scripps  v.  Eeilly,  38  Miph.  10,_  24  Am. 
Eep.  575;  Keedy  v.  Newcomer,  1  Md.  241. 

The  judge  should  not  permit  reading  to  him  as  an  indirect  way  of  letting 
the  jury  hear.  Philpot  v.  Taylor,  75  111.  309,  312.  Reading  in  the 
hearing  of  the  jury  was  held  not  error  in  Brill  v.  Flagler,  23  Wend. 
354. 
i  A  judgment  will  be  reversed  pf  the  persistent  efforts  of  the  coun- 
sel to  place  the,  contents  of  a  letter  before  the  jury  after  it  has  been 
excluded,  unless  it  can  be  shown  that  the  Jetter  is  legally  admissible. 
Rudd  V.  Eounds,  64  Vt.  432,  25  Atl.  438. 

5.  Offer  without  putting  question. 

An  offer  of  oral  evidence  may  be  refuged  if  the  witness  is  not 
present  in  court  ^  and  cij-ciunstaiices  indicate  that  the  offer  is 
not  made  in  gpod  faith-*  The  court  may  not  be  required  to  act 
upon  mere  offers  *  when  the  witnesses  are  not  questioned. 

1  Lewis  V.  Newton,  93  Wis.  405,  67  N.  W.  724 ;  Robinson  v.  State,  1  Lea, 
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673;  Eschbach  v.  Hurtt,  47  M4.  61,  66.  See  also  Lisonbee  v.  Monroe 
Irrigation  Co.  18  Utah!,  343,  54  Pac.  lOOO,  holding  that  offers  are 
properly  rejected  when  tounsel  refused  to  produce  the  witness'  upon 
the  court's  requesting  him' to  do  so,  that , it  might  rule  on  the  questions 
and  answers. 

If  a  party  offers  evidence  the  witness  must  either  be  present,  and  the 
party  must  call  liim,  or  offer  to  call  him,  or  show  that  the  evidence  is 
offered  in  good'  faith,  with  the  means  of  doing  or  trying  to  do  what 
is  desired.     Schilling  v.  Curran,  30  Mont.  370,  76  Pac.  998. 

In  Biddick  V.  Kobler,'110  Cal.  191,  42  Pac.  578,  where  there  was  a  general 
offer  to  prove  without  producing  the  witnesses,  it  was  said  that,  unless 
an  objection  be  made  upon  the  ground  that  the  offer  is  an  improper 
method,  it  may  be  assumed  that  the  methpd  used  was  Jby  consent  of 
parties.   ,  '  :      ■  ,  ; 

Although  the  appellf^te  court  will  not,  as  a  general  rule,  review  exceptions 
taken  to  mere  offers,  nevertheless,  if  it  appears  that  the  offers  were 
made  in  absolute  good  faith,  for  the  purpose  of  furthering  the  business 
of. the  court,  with  its  sanctiop  and  witho.ut  objection  by  opposing  coun- 
sel, the  rule  will  be  departed  from.  Gerard  v.  Cowperthwait,  2  Misc. 
'  371,  21  N.  Y.  Supp:  1092.,  ;,,,       .. 

a  Scotland  County  v.  Hill,  112  U.  S.  183,  28  L.  ed.  692,  5  Sup.  Ct.  Rep.  93. 

SDarnell  v.  Bailee,  7  Ind.  App.  581,  34  N.  E.  1020;  Ralston  v.  Moore,  106 
Ind.  243,  4  N.  B.  673;  Smith  v.  Gorham,  119  Ind.  436,  21  N.  E..1096; 
Stevens  v.  Newman,  68  111.  App.  549;  Higham  v.  Vanosdol,  101  Ind. 
160;  Rose  v.  Doe,  4  Cal.  App.  680,  89  Pac.  135;  Erickson  v.  Schmill, 
62  Neb.  368,  87  N.:  W.  166. 

6.  Calling  for  disclosure.       ,     , 

,  ft.  Before  sw,earing  witness. — The  court  may,  as  a  condition 
of  allowing  a  witness  to  be  sworn  ;or  examined,  require  counsel, 
if  able  to  do  so,  to  state  the  substance  of  what  he  proposes  to 
prove  by  him.* 

If  no  rfequest  or  disclosure  be  made,  it  is  error  to  refuse  to  al- 
low a  witness  to  be  sworn,  if  he  is  competent  to  testify  to  any- 
thing, although  he  may  he  incompetent  as  to  other  things.' 

1  Roy  V.  Targee,  7  Wend.  359. 

But  the  court  should  always  listen  to  reasons  offered  for  not  making  such 
disclosure.     Roy  v.  Targee,  7  Wend.  359. 

8Beal  V.  Finch,  ll  N.  Y.  128,  135;  Brown  v.  Richardsbn,  20  Ni  Y.  472. 

It  was  expressly  held  in  Haussknecht  v.  Clayjlool,  1  Black,  431,  17  L.  ed. 
172,  that  it, is  not  essential  to  state  that  the  witness  is  a  material 
witness,  though  to  do  so  is  more  in  conformity  with  the  usual  prac- 
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tiee.     iSee  1  Black,  435,  17  L.  eil.  VIZ,  where  jtidgment  was  reversed 
for  error  in  exclusion.     Contra,  Stewart  v.  Kirk,  69  111.  509. 

h.  Before  pelting  quesHori.—li  a  question  calls  for  evidence 
which  may  or  may  riot  be  relevant  or  material,  the  adverse  par- 
ty may, require  that  counsel, state,  the  substance  of  what  he  pro- 
poses toprove,)^  and  if  he  refuse  to-do  so  the  question  may  be 
excluded. 
'  'But  this  rule  does  not  apply  to  strict  cross-examination.* 

And  couns(3l  should  always  be  given  an  opportunity  to  state 
■wha.t  he  expects  to  .prove  ,by,a  particular  question,  ,when  he  de- 
sires to  do  so.*  .  , 

1  Tietjen  v.  Snead,  3  Ariz.  195,  24  Pac.  324 ;  Baldwin  v.  Central  Sav.  Bank, 

17  Colo.  App.  7,  6(  Pac.  179;  Hawkinsville  Bank  &  T.  Co.  v.  Walker, 
99  Ga,  242,  25  S.  J!,  205;  Stewa,rt  v.  Kirk,  69  111.  509;  Bake  v.  Smiley, 
84  Ind.  212;,Kuhn  v.Gustafson,  73  Iowa,  633,  35  N.  W.  660;  Palatine 
,  Ins,  Co.  V.  Weiss,  109  Ity.  464,  59  S..,W.,  509;  Jackson  v.  Hardin,  83 
Mq.  175;,  First  Baptist  CJmrch  v.  Brooklyn  F.  In?.  Co.  23  How..  Pr. 
448,  450,  affirmed  on  merits  in  28  N.  Y.  153;  Fairchild  v.  Case,  24 
Wend.  381;  Nightingale  v.  Eiseman,  121,  N.,  Y.  ,288,  24  N.  E.  475, 
affirming  50  Hun,  189,  2  N.  Y.  Supp.  779;'Murry  v.  Hennessey,  48 
Neb.  608,  67  N.  W.  470;  Halley  v.  Folsom,  1  N.  D.  325,  48  N.  W.  219; 
Morgan  v.  Browne,  71  Pa.  130;  Carpenter  v.  Willey,  65  Vt.  168,  26 
Atl.  488;  Piano  Mfg.  Co.  v.  Frawley,  68  Wis.  577,  32  N.  W.  768; 
Hoffman  V.  Joachim,  86  , Wis.  188,  56  N.  W.  636;  United  States  v. 
Gibert,  2  Sumn.  19,  Fedf  Cas.  No.  15,204. 

2  0'Donnell  v.  Segar,  25  Mich.  367,  372;  Martin  v.  Elden,  32  Ohio  St.  282; 

Batten  v.  State,   80  Ind.  394;   Stanto^i   County  v.  Canfield,   10  JTeb. 

389,  6  N.  W.  466.     Contra,  United  States  v.  Gibert,  2  Sumn.  19,  Fed. 

■    Gas.  No.  15,204   (Stoiry,  J.).  '  ''     ' 

8  Maxwell  vi  Habee,  92  111.  App.'  510;  Millington  v.  O'Dell,  35  Ind.  App. 

'  22S,  73  N.  E.  949;  Kuschenbelg  v.  Southern  Electric  R.  Co.  161  Mo. 

70,  61  S.  W.  626;  Imboden  v.  St.  Louis  Trust  Co.  Ill  Mo.  App.  220;, 

86  S.  W.  263;  Mullin  v.  Flanders,  73  Vt.  95,  50  Atl.  813;  Hathaway 

v,,6psla,nt,  77  Vt.  199,  59  Atl.  835.  ,  i 

7.  Statement  of  purpose  of  evidence. 

Where  eviciepce  offered  is  admissible  under  the  general  issue, 
the. party  , offering  it  is,  not  required  to  avow  in  advance  the 
special  purpose  for  which  it  is  offered.^  But  where  the  evi- 
dence is  not  Etdmissible '  generally,  or  is  apparently  irrelevant, 
the  purp6se  for  which  it  is  offered'  should  he  disclosed.*     And 


334  CIVIL    TRIAL    BBIEF. 

where  evidenQe  is  offered  for  two  specified  purposes,  for  either 
of  which  it  is  inadmissible,  it  is  not' error  to  reject  it.* 

1  Byers  v.  Horner,  47  Md.  23 ;  Hall  v.  Patterson,  51  Pa.  289. 

2  Kenan  v.  Holloway,  16  Ala.  53,  50  Am.  Dec.  162;  Farley  v.  Bay  Shell 

Eoad  Co.  125  Ala.  184,  27  So.  770;  Bathgate  v.  Irvine,  126  Cal.  135, 
77  Am.  St.  Rep.  158,  58  Pad  442;  Howard  v.  Howard,  134' Cal.  346, 
66  Pae.  367;  Davis  v.  Gibson,  70  111.  App.  273;  Tuttle  v.  Wood,  115 
Iowa,  507,  88  N.  W.  1056;  Haney-Campbell  Co.  v.  Preston  Creamery 
Asao.  119, Iowa,  188,  93  IS".  W.  297 ;  1  Pasquier's  Succession,, 12  La, Ann. 
758;  Atherton  v.  Atkins,  139  Mass.  6l,  29  N.E.  223;  Chase  v.,Ains- 
worth,  135  Mich.  119,  97  N.  W.  404 ;' Young  v.  Otto,  57  Minn.  307,  59 
N.  W.  199;  Summers  v.  Metropolitan  L.  Ins.  Co.  90  Mo.  App.  691; 
Hutching  v.  Missouri  P.  E.  Co.  97  Mo.  App.  548,  71  S.  W.  473;  Dale 
V.  See,  51  N.  J.  L.  378,  5  L.E.A.  583,  14  Am.  St.  Rep.  688,  18  Atl.  306; 
Enright  v.  Franklin  Pub.  Co.  24  Misc.  180,  52  N.  Y.  Supp.  704;  Jaeckel 
V.  David,  34  Misc.  791,  69  N.  Y.  Supp.  998;  Chambers  v.  Minneapolis 
E.  Co.  37  N.  D.  377,  Ann.  Cas.  1918C,  954,  163  N.  W.  824;  Hall  v. 
Patterson,  51  Pa.  289;  Carskadden  v.  Poorman;  10  Watts  (Pa.)  82,  36 
Am.  Dee.  145;  Burns  v.  Pennsylvania  E.  Co.  213  Pa.  280,  62  Atl.  '845; 
Jeannette  Bottle  Works  v.  Schall,  13  Pa.  Super.  Ct.  96;  Wilson  v. 
Noonan,  35  Wis.  321. 
S  Hicks  V.  Lawson,  39  Ala.  90. 

8.  Showing  relevancy  or  materiality  of  evidence;  promise  to  con- 
nect. 

The  party  offering  evidence  must  show  its  relevancy  and  ma- 
teriality, if  the  evidence  does  not  of  itself  show  that  it  is  rel- 
evant arid  material.* 

And  he  who  offers  evidence,  the  competency  of  which  de- 
pends upon  other  evidence  being  given  to  establish  it,  must 
make  it  appear  that  it  will  be  coinpetent  by  stating  what  he  ex- 
pects to  prove,  and  if  he  does  not  do  so  when  objection  is  made, 
it  is  not  error  to  exclude  the  evidence.* 

IMcGarrity  v.  Byington,  12  Cal.  426,  2  Mor.  Min.  Eep.  311;  Baum  v. 
Roper,  132  Cal.  42,  64  Pac.  128;  Baldwin  v.  Central  Sav.  Bank,  17 
Colo.  App.  7,  67  Pac.  179;  Dunham  y.  Boyd,  64  Conn.  ^  397,  30  >tl. 
62;  Greer  v.  Caldwell,  14  6a.  207,  58  Am.  Dee.  553;  Sweeney  v.  Sween- 
ey, 121  Ga.  293,  48  N.  E.  984;  Grover  &  B.  Sewing  Maeh.  Co.  v.  New- 
by,  58  Ind.  570 ;  Marshall  v.  Marshall,  71  Kan.  313,  80  Pac.  629 ; 
Powers  V.  Boston  &  M.  R.  Co.  175  Mass.  466,  56  N.  E.  710;  Knatvold  v. 
Wilkinson,  83  Minn.  265,  86  N.  W.  99;  Loker  v.,  Southwestern  Mis- 
souri Electric  E.  Co.  94  Mo.  App,   481,  68  S.   W.  373;   Webster  v. 
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Sherman,  33  Mont.  448,  84  Pac.  878;  Palatine  Ins.  Co.  v.  Sante  Fe 
Mercantile  Co.  13  N.  M.  241,  82  Pac,  363;  Erdman  v.  Upham,  70  App. 
Div.  315,  75  N.  Y.  Supp.  241 ;  Norman  v.  Hopper,  38  Wash.  415,  80 
Pac.  ,551. 

8  Crenshaw  v.  Davenport,  6  Ala.  390,  41  Am.  Dec.  56;  Bilberry  v.  MoWey, 
21  Ala.  277;  Abney  v.  Kingsland,  10  Ala.  355,  44  Am.  Dec.  491,  and 
oases  cited;  Boland  v.  Louisville  &  N.  K.  Co.  106  Ala.  641,  18  So. 
99;  Jones  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  53  Ark.  27,  22  Am.  St.  Kep. 
175,  13  S.  W.  416;  Holman  v.  Boston  Land  &  Secur.  Co.  8  Colo.  App. 
282,  45  Pae.  519;  Cheatham  v.  Wilbur,  1  Dak.  335,  46  N.  W.  580; 
Wicks  V.  Smith,  18  Kan.  508;  Davis  v.  Calvert,  5  Gill  &  J.  (Md.)  269, 
25  Am.  Dec.  282;  Perkins,  v.  Poughkeepsie,  83  Hun,  76,  31  N.  Y.  Supp. 
368;  McAllister  v.  Barnes,  35  Mo.  App.  668;  Crate  v.  Decorah,  61 
Hun,  620,  39  N.  Y.  S.  E.  717,  15  N.  Y.  Supp.  607 ;  Carnes  v.  Piatt, 
15  Abb.  Pr.  N.  S.  337,  4  Jones  &  S.  361,  affirmed  in  59  N.  Y.  405; 
Van  Buren  v.  Wells,  19  Wend.  203;  Piper  v.  White,  56  Pa.  90;  Hall 
V.  Patterson,  51  Pa.  289. 

Evidence  may  be  received  on  condition  that  defects  shall  be  afterwards 
supplied,  and  for  failure  to  supply  such  defects  the  evidence  may  be 
stricken  out.  Ellis  v.  Thayer,  183  Mass.  309,  67  N.  E.  325;  Alex- 
ander V.  Grover,  190  Mass.  462,  77  N.  E.  487. 

But  where  evidence  has  been  received  provisionally  on  a  promise  to  supply 
defects,  the  court  cannot  afterwards  exclude  it  on  its  own  motion. 
His  T.  GuUey,  124  Ga.  547,  52  S.  E.  890. 

9.  Offer  of  document. 

a.  In  general. — Under  a  general  offer  of  a  document  and  its 
reception  in  evidence  without  objection  or  qualification,  the 
whole  document  is  deemed  in  evidence  for  all  purposes/  and  in- 
cluding indorsements  thereon,  such  as  may  be  deemed  connect- 
ed with  the  contents.* 

It  is  unnecessary  that  the  whole  of  a  document  shall  be  in- 
troduced in  evidence  when  it  is  desired  to  use  portions  of  it,  un- 
less the  parts  are  so  interdependent  that  the  whole  document 
must  necessarily  be  considered  in  the  consideration  of  the  part.^ 
But  if  a  part  of  a  document  be  read  in  evidence  by  one  party, 
it  is  the  privilege  of  the  adverse  party  to  read  the  remainder  of 
the  same  document.* 

1  Miles  V.  Loomis,  75  N.  Y.  288,  31  Am.  Eep.  470,  afirming  10  Hun,  372. 
Hence  the  party  who  so  introduced  it  cannot  impeach  any  part  of  it.    Mac- 

lin  V.  New  England  Mut.  L.  Ins.  Co.  33  La.  Ann.  801;  Hewett  v.  Buck, 

17  Me.  147,  35  Am.  Dec.  243. 
If  it  is  desired  to  withhold  a  part  of  a  document  it  is  necessary  to  point 
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out  definitely  the  part  oflfered,  that  is,  the  pages,  paragraphs,  sen- 
teiiees,  or  words.     Jones  v.  Grantham,  80  Ga.  472,  5  S.  E.  764. 

8  Bell  V.  Keefe,  12  La.  Ann.  340.         ' 

An  offer  in  evidence  of  a  certificate  of  deposit  the  indorsement  of  whici'has 
been  denied  by  the  answer,  without  any  reference  to  a  purported  in- 
dorsement either  by  counsel  in  making  the  oflTei-  or  by  the  witness 
who  identifies  the  paper,  does  not  include  an  offer  of  the  indorsement. 
Capitol  Hill  State  Bank  v.  Rawlins  Nat.  Bank,  24  Wyo.  423;  11 
A.L.R.  937,  160  Pac.  1171 

3  Travis  v.  Continental  Ins.  Co.  32  Mo.  App.  198;  Pacific  Teleg.  Co.  v.  Un- 

derwood, 37  Nev.  315,  55  N.  W.  1057 ;  Gossler  v.  Wood,  120  N.  C.  6y, 
27  S.  B.  33;  Anderson  v.  Anderson,  13  Tex.  Civ.  App.  527,  36  S.  W. 
816. 
But  see  Ames  v.  Manhattan  L.  Ins.  Co.  31  App.  Div.  180,  52.  N.  Y.  Supp. 
759,  where,  in  an  action,  against  an  insura,nce  company,  a  portion  of 
the  paper  which  was  called  the  application  had  been  torn  from  the 
_  residue,  it  was  held  that  the  mutilated  paper  was  properly  rejected; 
and  First  Nat.  Bank  v.  Taliaferro,  72  Md.  164,  19  Atl.  364,  where  ii' 
is  said  that  an  offer  to  prove  only  the  printed  part  of  a  contract  im- 
plies that  there  is  some  other  part  in  writing,  and  is  an  offer  to  prove 
part  of  an  entire  contract  which,  if  admissible  at  all,  is  only  admissi- 
ble in  its  entirety.  "  1 

4  Imperial  Hotel  Co.  v.  H.  B.  Claflin  Co.  55  111.  App.  337;  Re  Chamberlain, 

64  Hun,  637,  19  N.  Y.  Supp.  1010;"  Slingloff  v.  Bruner,  174  111.  561,  51 
N.  E.  772;  Noble  v.  Fagnant,  162  Mass.  275,  38  N.  E.  507;  Glover 
V.  Stevenson,  126  Ind.  532,  26  N.  E.  486;  Haddaway  v.  Post,  35  Mo. 
App.  278 ;  Re  Chamberlain,  140  N.  Y.  390,  35  N.  E.  602. 

Thf>  whole  is  to  be  read  if  required  by  the  adverse  party.  Young  v.  State; 
Bank,  5  Ala.  179,  39  Am.  Bee.  322;  English  v.  Johnson,  17  Cal.  107, 
76  Am.  Dec.  574.  Or  such  portions  as  are  relied  on.  Duke  v.  Cahawba 
Nav.  Co.  10  Ala.  82,  44  Am.  Dec.  472.  As  to  use  of  whole  of  bpok  ac- 
counts after  use  of  part,  see  note,  in  52  L.R.A.  600. 

Defendant  should  be  permitted  to  read  the  whole  of  depositions  of  his  wit- 
nesses, which  were  used  by  plaintiff  in  the  cross-examination  of  those' 
witnesses,  for  the  purpose  of  calling  their  attention  to  statements 
made  by  them  contained  therein,  although  no  part  of  the  depositions 
was  read  to  the  jury  by  plaintiff's,  counsel.  Wilkerson  v.  Eilers,  114 
Mo.  245,  21  S.  W.  514. 

h.  Of  part  of  series  or  complex  document. — Under  an  offer 
of  a  particular  document  forming  an  integral  part  of  a  complex 
document,  produced  entire,  and  its  reception  without  objection 
or  qualification, — such  as  an  offer  and  reception  of  a  notary's 
protest   without    mentioning   a   certificate    of   notice   attached 
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thereifo,  or  an  offer  and  reception' of '  a  pleading  contained  in  a 
judgment  ]*olI,  produced  without  mentioning  the' ju'dgnient,  etc., 
— the  particular  dociiment  offered  is  alone  deemed  in  .evidence 
for  the  party  qffering  it,^  subject,  however^  to  the  right  of  the, 
adverse  ^party  to  read,  the  other  connected  papers  ,,(hvit  sp,  far 
only  as  they  qualify  the -paper  offered),^  if  their  genuineness 
appears,  or  if  it  was  assumed  by  the  offer. 

'But' it  is  unnecessary' that  the  residue  of  a  set  of  documents 
or  of  a  complex  do'cunleiit  be  read  in  evideiice" because'  it  is  de- 
sired to  have  a, portion  of  the  set  or  document  admitted  when 
the  whole  is  not,  necessary  to  a  ^orrect  understanding  of  the 
part.' 

1  MarcMnd  v.  Gpffee,  23  La.  Ann.  442.  See  Laurent  v.  Lanning,  32  Or. 
11,  5%  Pac.  80;  where  it  was  held  that  the  offer  of  a  mortgage' cairr'ied 
the  noiiry's  certificate  into  evidence.  ' '•'^'    ■■  ■■^' .'•'<' > 

2 AbbottV.  Pearson,  130  Mass.  191.  :■■■.■■' 

If  one  party  introduces  letters  constituting  part  of  a  correspondence  be- 
tween himself  and  the  other  party,  the  adverse  party  is  entitledl  to  in- 
troduce the  remainder  of  the  correspondence    (Morgan  v.  Farrel,;58 
Conn.  413,  20  Atl.  614 ;  Lindheim  v.  Days,  11  Misc.  16,  31  N.  Y.  Supp. 
870;  Lewis  v.  Newcombe,  1  Appv  Div.  59,  37  N.  Y.  Supp.  8),  although' 
the  correspondence  is  incompetent.  .(Werjaer  v.  Kasten,  -^-  Te?;j'Civ. 
App.  — ,  26  8.  W.  322),  even  if  the  letter  first  introduced, in  evidence 
'  be  subsfequent .  to  that  sought  to  be  introduced,  by  the  adverse  party 
■  ■   when  the  letter .  first :  introduced '  in  evidence,  contains :  references  to  tha 
one  first  written.    Darling  v.  Klock,  33  App.  Div.  270,  53  N.  Y.  Supp. 
,    593..  .,       ,  ,  ■  -r:  ,  ^         ' 

For  other  illustrations  of  the  rule  stated  in  the  tgxt,  see  Moniotte  v.  Ljeux, 

41  La.  Ann.  528,  6  So.  817;  Silverman  v.  Empire  L.  Ins.  Co.  24  JVlisc. 

399,  53  N.  Y.  Supp.  407;  WaUace  Bros.  v.  Douglas,  114  N.  C.  450,  19 

•S.  E.  668.         ■  '     ■  .,,  ,      ,     „;   ,,,  ,     ,      .; 

But  when  the  documents  are  not  necessarily  connected,  sis  where  proceed- 
ings set  forth  in  different  records  are  not  part  of  the  same  transac- 
'  ■tiou;'(Threadgill  v.  Anson  County,,  116  N.  G.  616,  21  g.  E.  425),  the 
other  parts  of  the  series,  of  documents,  if  otherwise  immaterial,  may 
not  properly  he  admitted.    Ponder  v.  Cheeves,  104  Ala.  307,  16  So,.  145. 

On  admissibility  in  favor  of  the  writer,  of  a,n  unansw,e,red  letter  not, part  of 
a  mutual  correspondence,  see  note  in, 8  A.L.R,  1163.  ,     ,  , 

8  Tustin  Fruit  Asso.  v.  Earl  Fruit  Co.  —  Cal.  ^,  53  Pac.  693 ;  Dpughcrt^ 
V.  Metropolitan  L.  Ins.  Co.  3  App.  Div.  313,  38  N.  Y.  Supp.  258 ;  West 
Chester  &  W.  PI.  Road  Co,',  v.  Chester  Qpifnty,  l,^?,pa.  40,  37  y^tl,  905,;, 

,  ,,  Powiers  V.  Standard  Oil  Co,  53  S.  C.  358,  31  S.'e"  276;  McClaugherty 
'"''"    Abbott,  Civ.  Jur.' T.— 22.  ''-  ^  '  ''      ' 
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V.  Cooper,  39  W.  Va.  313,  19  S.  :E.  418;  Guipn  v.  Bowers,  44  W.  Va. 
507,  29  S.  E.  1027;  Priest  y.  Glenn,  2  C.  C.  A.,  305,  4  U.  si.App.  478, 
51  Fed.  400;  O'Hara  v.  Mobile  &  0.  R.  Co.  22  C,  0.  A.  512,' 40  U.  Si.' 
App.  471,  76  Fed.  718.'  ■■■■■• 

If  a  party  has  introduced  part  of  a  correspondence  by  one  of  the  defend- 
ants, he  may,  on  cross-examination,  properly  identify  the  balance  and 
oifer  it  in  evidence  in  connection  with  the  cross-examination.  Thayer 
V.  Hoflfman,  53  Kan.  723,  37  Pac.  125.   ,  .  ^ 

If  another  part  is  necessary  to  show  the  relation  oi  the  admitted  part  to 
,  other  portions  of  the, evidence,  the  offer  should  include  it.  Gardner  v. 
Meeker,,  169  111.  40,  48  N.  E.  307. 

In  some  of  the  states  this  matter  is  perhaps  regulated  by  statute.  See 
Fisher  v.  Fidelity  Mut.  Life  Asso.  188  Pa.  1,  41  Atl.  467. 

10.  Precluding  offer  by  admitting  fact. 

,  Upon  a  conclusive  adnaission  of  fact  being  made  by'  counsel, 
the  court  may  in  its  discretion  exclude  an  offer  of  further  evi- 
dence of  the  fact  adinitted/  unless  the,  offer  goes  beyond  the 

admission.^ 

But  this  does  not  extend  to  shutting  off  strict  cross-examina- 
tibn.^ 

1  Dorr'  V.  Tremont  Nat.  Bank,  128  Mass.  349 ;  Bannister  v.  Alderman,  111 

Mass.  261  (holding  it  no  error  to  rule  either  way)  ;  Ainsworth  v. 
Hutchins,  52  Vt.  554 ;  Butterworth  v.  Pecare,  8  Bosw.  671 ;  Donnelly 
V.  Burkett,  75  Iowa,  613,  34  N.  W.  330;  Boseli  v.  Doran,  62  Conn.  311, 
25  Atl.  242 ;  Blackburn  v.  St.  Paul  F.  &  M.  Ins.  Co.  117  N.  C.  531,  23 
':     S.  E.  456;  Whiteside  v.  Lowney,  l7l  Mass.  431,  50  N.  E.  931. 

The  reason  is  the  court  is  not  bound  to  spend  time  in  taking  evidence 
aud  ruling  on  a  point  which  is  not  controverted.  But  the  power  to 
refuse  should  be  sparingly  used.  It  is'  not  error  to  admit  the  evi- 
dence.   John  Hancock  Mut.  L.  Ins.  Co.  v.  Moore,  34  Mich.  41. 

"It  would  be  absurd  to  hold  that  any  party,  by  his  bald  admissions  on  a 
trial,  could  shut  out  legal  evidence."  Kimball  &  A.  Mfg.  Co,,  v.  Vrp-i 
man,  35  Mich.  310,  24  Am.  Rep.  558. 

2  As,  for  instance,  where  the  offer  is  to  show  circumstances,  manner,  etc., 

as  being  relevant  in  aggravation.  See  also  Priest  v.  Groton,  103  Mass. 
540.  •  "' 

That  a  party  is  not  bound  to  take  a  disclaimer  of  damages  as  reason  for 
excluding  evidence,' see  Brown  v.  Perkins,  1  Allen,  89,  96* 

3  Eerger  v.  Clippert,  53  Mich.^  468,  19  N.  W.  149. 

11.  Opening  the  door  for  the  adversary. 

a.  By  error,  withqut  objection. — Where  irrelevant  evidence 
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has  been  received  without  objection  it  is  not  erfor  to  allow  the 
adverse  party  to  give  evidence  to  meet  it.^  So,  if  one  party  in- 
troduced evidence  upon  a.  point  immaterial  as  riiatter  of  law, 
but  not  objected  to  as  immaterial,  the  other  side  may  be  allo^ved 
to  rebut  it.^  ... 

Yet,  on  the  other  hand,  it  is  not  error  to  refuse  to  receive 
equally  irrelevant  evidence  to  meet  it,*  except  where  the  evi- 
dence received  gave  a  right  to  coiitr&dict  for  purposes  of  im- 
peachment, or  Was  calculated  to  make  an  impression  on  the 
jiiry  which  instructions  from  the  court  could  not  efface,*  and 
which,  the.ofered  evidence  tends  to>  remove. 

IBloasom  v.  Barrett,  37  N.,Y..434,  438,  97  Am.  Dec.  747;  Havis  v.  Taylor, 
13  Ala.  324 ;  Hale  v.  Philbrlck,  47  Iowa,  217 ;  Mobile  &  B.  E.  Co.  v. 
Ladd,  92  Ala.  287,  9  So.  169;  Cleveland,  C.  C.  &  St,  L.  R.  Co.  v.  High- 
smith,  59  111.'  App.  651;  Hobbs  v.  Tipton  County  Comrs.  116  Indi  376, 
19  N.  E.  186;  Swoflford  Bros.  Dry-Goods  |Co.  v.  Zeigjer,  2  Kan.  App. 
296,  42  Pac.  592;  Arbuekle  v.  Smith,  74  Mich.  568,  ,42  N.  W.  124;  El- 
lis V.'  Siip,pkJos„  81  Mich.  1,  45  N.  W.  646;  Wilson  v.  Gibson,  63  Mo. 
App.  656 ;  Bethany  Sav.  Bank  v.  Cushman,  66  Mo.  App.  102 ;  Drucker 
V.  Metropolitan  Elev.  R.  Co.  73  Hun,  102,  25  N.  Y:  Supp!  922;  San- 
kihson  V.  Charlotte,  C.  &  A.  R.  Co.  41  S.  C.  1,  l9  S.  E.  206;  Sisl'er  v. 
Shaffer,  43  W.  Va.  769,  28  S.  U.  721;  Ward  v.  Blake  Mfg.  Co.  5  C. 
C.  A.  538,  12  U.  S.  App.  295,  56  Fed.  437. 

But  the  practice  disapproved  and  lield  not  error  to  exclude  ^uch  evidence. 
'  Walkup  v:  Pratt,  5  Harr.  &  J.'  51.  '  ■  ' 

The  giving  of  ah  incompetent  kind  of  evidence — such  as  oral  to  vary  writ- 
ten— is  a  waiver  of  the  right  to  object  to  the  adversary's  doing  like- 
■  wise.  .  Shaw  V.  Stone,  1  Cush.  228, '243.  ■-        H     '.-, 

But  in  Lake  Rblarid  Elev.  R.  Co.  v.  Weir,  86  Md.  273,  37  Atl.  714,  a  dis- 
tinction is  made  between  cases  where  the  first  improper  evidence  was 
objected  to  and  whereat  was  not,  and; it  is  insisted'  that  incompetent 
eyidence  may  only  be  pontradicted  when  its  introduction  was  objected 
to.  To  the  same  efi'eet  see  Dolson  v.  De  Ganahl,  70  Tex.  620,  8  S.  W. 
321.  The  introduction  of  improper  evidence  does  not  authorize  the 
like  in  contradiction  of  it.  Baltimore  &  S.  R.  Co.  v.  Woodruff,  4  Md. 
242,  ,59  Am.  Dec.- 72;  Carr  V.  West  End  Street  Rl  Co.  163 'iMass. 
,  360,  40,  N.  E,  185;  Stinde  y.  Bleseh,  42  Mo.  App.  578;  Phillips  v. 
Marblehead,  148  Mass.  326,  19  N.  E.  547.  But  it  is  also  said  fhat  the  ' 
introduction  of  improper  evidence  on  one  side  does  not  justify  the 
same  course  by  the  adverse  party,  since  it  is  riot  required  to  cJiange 
the  rules  of  evidence,  that  errors  may  be  balanced.  Redman  v.  Peir- 
sol,  39  Mo.  App.  173;  San  Diego  Land  &  Town  Co.  v.  Neale,  78  Gal. 
63,  3  L.R.A.  83,  20  Pac.  372;  San  Diego,  Lan,d  &  Tpwn  Co.  v.  Neale,  88 
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,,,iCal,  50,  11  L.E.A.  604,  25  Pac.  977;,  Dodge  v.  Kliene,  28  .Neb,,  216,  44 
N.'W,  191.  _      _     ,  '  :    _, 

aWaldron  v.  Bomaine,  22  N.^  _Y.  368,  37I;  Furbush  v.  Goodwin,  25  N,  H, 

425j  Waiting  V.  Shearer,  8  N".  Y.  Week.  Dig.  392;   Findlay  v.  Pruitt,' 

'  9  i'ort;'  (Ala.)    195;    Pat'tori  v.  Philadelphia  &  New   Orleans,   1  La.' 

Ann.  98,  s.  p.,  recognized  in  Scattergood  v.  Wood,  79  N.  Y.  263,  35 

'Am.  Eep.  515.    •    ":    :  "  ■■!  .       ■  ■      ■    ■'■       •      •'       ■  ■  ' 

The  right  to,  rebut  incompetent  and  immaterial  evidenoei  by  proof  of  other 
incompetent  evidence  is  upheld  in  Sharp  v.  Hall,  86  A.la.  110,  11  Am. 
St.  Rep.  28,  5  So.  497,;  De ;  Forge  y.  Ne^wYork,  N.  H.  &  H.  R.  Co,  178 
'  M^ss.  59,  86  Ain.  St.' Eep.  464,  59  N.  E.  669,  9  Am.  Neg,  Eep.  501; 
Parker  v.  Atlantic  Coast' Line  R.' Co.  133  N.  C.  335,' 63  L.E.A.  827, 
45  S.  E.  658;  Bickley  v.  Cofflmercial!  Bank,  39' S.  C.  281,  39  Am.  St. 
Eep.  721,  17  S.  E.  977. 

So,  if  a  party,  while  testifying  in  his  own  behailf,  volunteers  an  irrelevant 
Stateineiit,  no  question  on  the  point  being  asked,  it  is  not  error  to  re- 
ceive contrary  evidence  from  the  other  party.  Brbwii  v.  Perkins,  1 
Allen,  89,  96.  -      '  •■  ' 

"The  defendant '  o^pened  the'  door  for  the  testimony  and  cannot  complain 
that  it  was  not  closed  soon  enough  to  suit  him."     Sherwood  v.  Tit- 
'  mail,  55  Pa.  77.     Contra,  Mitchell  v.  Sellman,  5  Md.  376.        '     ' 

This  is  not  error,  even  though  allowed  as  independent  testimony,  not  mere- 
ly by  way  of  contradiction.  Sherwood  v.  Titman,  55  Pa.  77.  Contra, 
McCartny  V.  Territory,  1  Neb..  121.  ,  ,  ,, 

8  Farmers'  &  Mfrs.  Bank  v..  Whinfield,  24  Wend.' 419;  Stringei:  v.  Young, 
3;Pet.  320,  337,  7  L.  ed.  693,,  698;  Philadelphia  &.T.  E.  Co.  v.  Stimp- 
son,  14  Pet.  448,  10  L.  ed.  535;  Manning  v.  Burlington,  C.  E,  &  N.  R. 
Co.  64  Iowa,  240,  20  N.  W.  169.  Contra,,  Thomson  y.  Brothers,  5  La. 
.279./  '  '■     '''""    '''         ,    '  '       ' 

A  party  has  not  the  right  to  give  immaterial  evidence  because  his  adver- 
,s£iry. has  done  so  before,  him.     People  v.  Dpwling,  84  N.  Y.  478,  486 
(Per  Folger,  Ch,  J.). 

4  Wallis  V.  Randall,  81  N.  Y.  164,  167,  affirming   16  Hun,  33.     And  see 
Stringer  v.  Young,  3  Pet.  320,  337-,  7  L.  ed.  693,  698;  Scales  v.  Shackle- 
/•ford,  64tGa.  170. 


h.jBy  an  offer  or  challenge. — -An  offer  to  allow  the  other 
party  to  prove  that  which  might'be  objected  to  under  the  plead- 
ings,' or  a  challenge  to  him  to  do  so/  followed  by  a.  responsive 
offer  of  such  proof,  is  a  waiyeir  of  the  right, tp  object. 

1  Adams  v.  Farnsworthy  15  Gray,  423,  426. 
SRundell  v.  Butler,  10  Wend.  119. 
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c.  By  error,  against  objection. — Where  improper  evidenee 
has  been  received  against  objection  and  €5fception,  the  refusal  to 
receive  contrary  evidence  on  the  same  point  is  error  which  will 
not  be  disregarded  by  the  appellate  court,  unless  they  'can  see 
that  the  improper  evidence  could  not  have  influenced  the  jury.* 

1  Ewing  y.  Bass,  149  Ind.  ,1,  ,48  N.  E,  241;  y?rjiiont  Farm  Mach,  Co,.,  v. 
Batchelder,  68  Vt.  430,"  35  Atl.  378;  SpauVding  y.  Chicago,  St.  P.  & 
K.  C.  R.  Co.  98  Iowa,  205,  67  N.  W.  227;  Ward  v.  Washington  Ins. 
Co.  6  Bosw.  229.    '  ' 

An  unequal  application  of  the  rules  of  evidence  which  might  have  preju- 
diced the  case,'  such  as  allowing  opinion  evidence  offered' by  one  party 
,  £ind  excluding  evidence  of  the  same  character:;on  the;  same  point  offered 
by  the.pthe.r,  i^  ground  of, reversal,,  ,HO|lten  v.  Holten,,  5  N.  Y.  Week. 
Dig.  14;'Kelley  V.  Detroitj  L-  *  N.  K.  Co.  80  Mich.  237,  20  Am.  St. 
Hep.  514,  45  N.  W,  do.  "'  '  '  "  '      ' 

12.  Opening  the  door  f ot  one's  self. 

A  party  who  puts  in  illegal  evidence  not  objected  to  by  the 
other  party  cannot  complain  that  he  is  not  allowed  to  follow  it 
with  other  such  .evidence,*  even  to  confirm  ^  or  explain  it.^ 

iLyojis  V.  Teal,  28,La.  Ann.  592.         ,     ,     : 

« Trenton,  Mut.  L.  &  P.  Ins.  Co.  v.  Johnson,  24  N.  J:  L.  576,  579. 

8  Brand  v.  LbmgstTeet,  4  Nj  J.  L.  325. 

13.  Retraotihg, 

If  a  party,,  after  causing'  a  witness  to  be  swornj;.  or  a,  deposi- 
tion to  be  taken,  refuses  to  examine  the  witness  or 'read  the  dep- 
osition, the  other  party  has  the  right  to  do  so,  but  the  OTidence 
'Vvhich  the  latter  adduces  by  so  doing  will  be  his  own,  within  the 
rule, forbidding  him  to  impeach  it,* 

One  who  has  put -a  question  has  the  right  to  withdraw  it  be- 
fore any  answer  is  given.  ' 

1  Sullivan  v.,Norris,  8  Bush,  519;  Weil  v.  Silverstone,"6  Bush,  698;  Musick 
V.  Ray,  3  Met.  (;Ky.)  427  (where  a  party  refused  to  read  his  own 
cross-examination  in  a  depi)sitlbn,  and  the  court,  after  allowing  the 
adverse  party  to  read  it,  allowed  him  also  to  cohtradict  it;'a^d  this 
was  held  error).  '  ,     , 

A  party  catmot  be  permitted  to >  address   interrogatories  to  the  opposite 
'  party,  and  then  decline  to  read'  his  answers,  and  thereby  deprive  hire 
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of  the  right  ito  read  the  answers  in  evidence.     Hadley  v.  Upshaw,  27 
Tex.  547,  86  Am.  Dec  654. 

14,  The  necessity  for  an  objection. 

It  is  a  general  rule  that,  in  order  to  avail  the  admission  of 
evidence  by  the  trial  court  as  error  and  to  secure  a  reversal  of 
its  judgment  upon  appeal,  the  evidence  must  be  objected  to  in 
the  trial  court.^  ,    ; 

The  reason  for  this  rule  seems  to  be  that  the  objection  may 
be  obviated  if  assigned  at  the  trial*  and  many  of  the. exceptions 
are  instances  of  objections  vyhich  could  not  be  obviated;'  An 
exception  is  also  made  where  the  representative  of  an  infant* 
Or  insane  party*  has  failed  to  make  proper  objection.  The 
court  should  nevertheless  exclude  tbe  improper,  evidence,  and 
an  objection  is  not  prerequisite  to  an  assignment  of  its  admis- 
sion as  error.  And  a  party  who  consents  ,tp  the  mtroducil^oniof 
improper  testimony,  or  fails  to  object  thereto,  does  npt  thereby 
waive  his  right  afterwards  to  object  to  other  similar  evidence.' 

JNeflf  V.  Elder,  84  Ark.  277,  120  Am.  St.  Eep.  67,  105  S.  W.  260;  Trav- 
elers' Ins.  Co.  V.  Murray,  16  Colo.  296,  25  Am.  St.  Rep.  267,  26  Pac. 
774;  Patrick  v.  Kirkland,.  53  Fla.  768,  125  Atri:  St.  Eep.  1096,  12  Ann. 
Cas.  540,  43  So.  969;  Hawkins  v.  Studdard,  132  Ga.  265,  131  Am:  St. 
Eep.  190,  63  So.  852;  Kehl  v.  Abram,  210  III,  218,  102  Am.-  St.  Rep. 
158,  71  N.  E.  347;  Lamb's  Estate  v.  Morrow,  140  Iowa,  89,  18  L.R.A. 
(N.S.)  226,  117  N".  W.  1118;  Alexander  v.  Tebeau,  132  Ky.  ,487,  .18 
Ann.  Cas.  1092,  116  S.  W.  356;  Marlatt  v.  Levee  Steam  Cotton  Press 
Co.  10  La.  583,  29  Am.  Dec.  468;  Eobbins  v.  Lewiston,  A.  &  W.'  St.  R. 
Cp.  107  Me.  42,  30  L.E.A.(N.S.)  109,  Ann.  Cas.  1912C,  92,  77  Atl.  537; 
Stockham  v.  Malcolm,  Uli  Md.  615,  10  4nfl.,  Cas.  i759,  74  Atl.  569; 
Shelton  v.  Franklin,  224  Mo.  342,  135  Am.  St.  Eep.  537,  123  S.  W. 
1084;  Eupert  v.  Penner,  35  Neb.  587,  17  L.R^A.  824,  53  N.  W.  598; 
Managle  v.  Parker,  75  N.  H.  139,  24  L.E.A.(N.S.)  180,  71  Atl.  637, 
Ann.  Cas.  1912A,  269;  Clark  v.  State,  12  Ohio,  483,  40  Am.  Dec.  481; 
Pomeroy  First  Nat.  Bank  v.  McCullough,  ,50  Or.  508,  17  L.R.A.{N.S.) 
1105,  126  Am.  St.  Eep.  758,  93  Pac.  366. 

The  rule  applies  to  the  admission  of  parol  or  other  secondary  evidence 
of  the  contents  of  written  instruments  (Cleveland,  C.  C.  &  St.  L.  R. 
Co.  V,  Strong,  56  111.  App.  604 ;  Riehl  v.  Evansville  Foundry  Asso.  104 
Ind.  70,  3  N.  E.  633;  Vietti  v.  Nesbitt,  22  Nev.  300,  41  Pac.  151;  Scott 
V.  Chicago,  M.  &  St.  P.  R.  Co.  78  Iowa,  199,  42  N.  W.  645;  Paine  v. 
Trask,  5  C.  C.  A.  497,  5  U..  S.  App,  283,  56  Fsd.  233 ;  Brown  v.  Old- 
ham, 123  Mo.  621,  27  S.  W.  409;  Coleman  v.  Davis,!  13  Colo.  .98,  21 
Pac.  1018;  McLaughlin  v.  Wheeler,  1  S.  D.  497,  47  N.  W.  816;  Schwer- 
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senski  v.  Vmeberg,  19  Can.  S.  C.  243),  to  the  introduction  of  evidence 
which  is  not  the  best  evidence  (Western  U.  Teleg.  Co.  v.  Poiyell,  94  Va. 
268,  26  S.  E.'  828 ;  Western  U.  Teleg.  Co.  v.  Cline,  8  Ind.  App.  364,  35 
N.  E.  564),  to  the  admission  of  a  docunjent  in  some  particular  im- 
perfect (BiUings  V.  Chicago,  167  111.  337,  47  N.  E.  731;  Wells,  F.  & 
Co.  V.  Davis,  105  N.  Y.  670,,  12  N.  E.  42),  as  a  deed,  the  certificate  to 
the  acknowledgment  of  which  is  detective  (Western  v.  Flanagan,  120 
Mo.  61,  25  S.  W.  531),  to  the  admission  of  a  note  without  proving  the 
signatures  of  the  maker  and  indorser  (Knoll  v.  Kiessling,  23  Or,  8,  35 

,  V^c.  248)i,to  the  introductipn  of  a, deposition  without  showing;  a  right 
under  the  statute  to  read  it,  on  account  of  the  absence  of  the  witness 
(Bell  V.  Ja^iison,  102  Mo.  71,  14  S.,W.  714),  to  the  admission  of  parol 
eviclence  of  that  which  the  statute  requires  shall  be  written  (Leeper  v. 
Paschal,  70  Mo.  App.  Il7';  Yeoman  v.  Mueller,  33  Mo.  App.  343; 
Brown  v.  Barnwell  Mfg.!  Co.  46  S.  C.  415,  24  S.  E.  191),  to  the 
fidmission  of  the  ^pstimony  of  an  incompetfint,. witness  (Doty  v.  Doty, 
159  111.  46,  42,N.  E.  174;  Hickman  v.  Gfreen,  123  Mp.  165,  29  L.R.A. 
39,  22  S.  W.  455,  27  S.  W.  440;  Parrish  v.  McNeal,  36  Neb.  727,  56 
N.  W.  222),  to  the  means  by  which  a  witness  refreshes  his  memory 
(Burbank  v.  Dennis,' 101  Cal.  90,  35  Pac.  444),  to' the  objection  that 
the  evidence  is  inadmissible  under  the  pleadings,  either  as  a  variance 
thej-efrom  (Bertha  Zinc  Co.  v.  Martin,  93  Va.  791,  22  ^.  E.  869;  Swift 
&  Go.  V.  .Madden,  165  111.  41,  45  N.  E.  979;  Colorado  Mortg.  ft  Invest. 
Co.  V.  Eees,  21  Colo.  435,  42  Pac.  42;  Stockton  Combined  Harvester 
&i  Agri.  Works  V.  Glens  Falls  Ins.  Co.  121  Cal.  167,  53  Pac.  565),  or 

' '  without  the  issues  made  th^teby  ( BofetOn  &  A.  R.  Co.  v.  O'Reilly,  158 
U.  S.  334,  39  L.  ed.  1006,  15  Sup.  Ct.  Rep.  830 ;  Evans  &  H.  Fire  Brick 
Co.  v.  Hadfield,  93  Wis.  665,  68  N.  W.  468 ;  David  Bradley  Mfg.  Go.  v. 
.Eagle  Mfg.  Co.  6  C.  C,  A.  661,  18  U.  S.  App.  349,  57:  Fed.  980;  Blanch- 
ard  V.  Cooke,  147  Mass.  2l5,  17  N.  E.  Sl3;  Brady  v.  Nally,  151  N.  Y. 
258,  45  N.  E.  547;'  Doherty  v.  Holliday,  137  Ind.  282,  32  N.  E.  315, 

36  N.' E.  907 ) .  '  ■         ' I   j.ii  '       !      '     ■ 

In  some  of  the  states  there  are  statutes  providing  the  method  for  taking 
advantage  of  a  variance  between  the  pleadings'  and  proof.     Riderihour 
,.    :   V.  Kansas  City  Cable  R.  Co.  102  Mo.  270,  13  S.  W.  889,,  14  S.  W.  760; 
L^lor  V.  Byrne,  51  Mo.  App.  578. 

2  Taylor  v.  Adams,  115  111.  570^  4  N.  E.  837;  Hyde  v.  Heath,  75  111.  381. 

3  When  the  evidence  is  made  incompetent  by  statute.     Presnell  v.  Garri- 

son. 122  N.  C.  595,  29  S.  E.  839;  Johnson  v.  Allen,  100  N.  C.  131,  5  S. 
E.  666 ;  Houghton  v.  Jones,  1  Wall.  702,  17  L.  cd.  503 ;  Mott  v.  Snlith, 
16  Cal.  533.  But  see  Howard  v.  Metcialf,  —  Tex.  Civ.  App.  — ,  26 
S.  W.  449. 

4  Johnston  v.  Johnston,  138  111.  385,  27  N.  E.  930 ;  Cartwright  v.  Wise,  14 

111.  417;'  Barnard  v.  Barnard,  119  111.  92,  8  N.  E.  320.  ,    - 

5  Huling  V.  teuling,  32  111.  App.  519. 

6  Smith  V.  Sovereign  Camp,  W.  W.  179  Mo.  Il9,  77  S.  W.  862 ;  Metropol- 
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I 
,  ,,i,tan,Na.t.  Bank  v.  Commercial  State  Bank,  104  Iowa,  682,  74  N.  W. 
26^1  Mciane  V.  Paschal,  74  Tex.  20,  11  S.  W.  837. 

15.  The  substance  of  objection. 

An  objection  to  admission  of  evidence  must  specify  tlie  par- 
ticular evidence  which  it  is  desired  to  exchide^  and  a  general 
objection  *  or  one  which  does  not  specify  the  ground,  thereof  nor 
point'  out  the  particular  evidence  which  it  is  desired  to  have  ex- 
cluded' will  not' entitle  the  party  to  the  exclusion  of  any  evi- 
dence. .;        .        . 

4;  similar  rule  prevails  when  there  is  more  than  one  party 
plaintiff  or  defendant,;  and  a  geiiera,l  objection  by  one  of  the  co- 
jiarties  to  evidence  admissible  against  his  coplaintiff  or  defend- 
ant is  made,  unless  he  specifies  wherein  the  evidence  is  irrel- 
evant, immaterial  or  incompetent  oi-  asks  the  court  to  limit  its 
application,  his  objection  is  properly  pver-ruled,  although  the 
evidence  was,  inadmissible  as  to  him.*  A  ground  for  objection 
which  is  not  urged  in  the  trial  court  may  not  be  insisted  upon 
in  the  appellate  tribunal,  nor  will  a  general  objection  urged 
below*  entitle  the  objector  to  specify  the  ground  for  the  pur- 
pose of  convicting i the  trial  court  of  error  on  appeal;  neither 
■may  a  new  ground  of  objection  be  substituted  upon  the  trial 
of  "the  appeal  for  that  which  was  urged  in  the  lower  court." 

An  exception  to  the  rule  requiring  the  objection  to  point  out 
the,  evidence,  objected  to  and  state' the  ground  of  objection  is 
made  when  the  evidence  is  clearly  inadmissible  for  any.  pur- 
pose, and  the  defect  could  not  be  obviated  were  the; ground  of 
objection  specified.''  ,        • 

The  reason  for  these  rules  requiring  a  party  objecting  to  the 
admission;  of  evidence  clearly  to  define  the  boundaries  and 
state  the  foundation  of  his  objection  seems  to  be  that  thereby 
the  party  offering  the  evidence  will  have  such  knowledge  of  its 
objectionable  featu,res  as  will  enable  him  to  remedy  the  defects, 
anfi  that,  also,  in  the  same  manner,  the  court  will  be  enabled  to 
see  those  defects  without  being  put  to  the  inconvenience  of 
searching  for  them.' 

1  Shumate  v.  Heman,  181  U.  S.  402,  45  L.  ed.  922,  21  Sup.  Ct.  Rep.  645; 
Ballow  V.  Collina,  139  Ala.  543,  36  So.  712;  Kessler,v.  Ellis,  27  Ky. 
L.  iRep.  1042,  87  S.  W.  798;   First  Nat.  Bank  v.  Schmltz,  90  Minn. 
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45,  95  N.  W.  577;  Mersereku  v:  Mersereau,  49  App,  Div.  647;'  63  N. 
Y.  Supp.  336;'  Houston  v.  Stewart,  40  Tex,  Civ.  App.  499,  90  S,  W. 
49;  Gage  v.  Eddy,  186  111.  i32,  57  N.  E.  1030;  Cantwell  v.  W^Mi,  187 
111.  .275',  58 'ST.  E.  414;'  RichaMson  v.  Roberts,  195  111.  27,  62  N.  E, 
840;  Wabash  R,  Co.  v.  Kamradt,  109  111.  App.  203;  Page  v.  Grant, 
127  Iowa,  249,  103  N.  W.  124;  Priest  v.  Robinson,  64  Kaa.  416,  67 
Pae.  850;  Mechanics'  Sav.  Bank  v.  Harding,  65  Kan.  655,  70  Pac. 
655;  Jewett  v.  Black,' 60  Neb.  173,  82  N:  W.' 375;  Aocetta  v.  Zupa, 
54  App.  Div.  33,  66  N.  Y.  Supp.  303;  Long  Bell  Lumber  Co.  v.  Martin, 
11  Okla.  192,  66  Pac.  328;.  Park  v.  Robinson,  15  S.  D.  ,551,  91  N.  W. 
344;  Emrich  V.  Gilbert  Mfg.  Co.  138  Ala.  316,  35  So.  ,322 ;  Sea,board 
Air  Line  R.  Co.  v.  Phillips,  117  Ga.  98,  43  S.  E.  494;  Potomas,. Bot- 
tling Works  v.  Barber,  103  Md.  509,  63  Atl.  1068;  Jones  v.  Gal- 
braith;  —- :Tenn.;  Ch.  App.  — ,  59  S.  W.  350 ;_  Shippers''  Compress  & 
Warehouse  Co.  v.  Davidson,  35  Tex.  Civ.  App.  558,  80  S.  W.  1032; 
Morrisette  v.  Canadian  P.  R.  Co.  76  Vt.  267,  56  Atl.  1102r  Stuart  v, 
Mitchum,  135  Ala.  546,  33'  So.  670 ;   Taylor  v.   Taylor,,  136   Cal.   92, 

68  Pac./ 482;  Rice  v.  Williams,  18  Colo.  App.  330;  71  Pac.  433;  Allen 
B.  Wrisley  Co.  v-  Burke,  203  111.  250,  67  N".  E.  818;  Indiana,  L  &  I. 
E.  Co.  V.  Otstoty  212  Illj  429,  72  N.  E.  387 ;  Ill;in,ois  Car  &  Equip- 
ment Co.  v.'Linstroth  Wagon  Co.  50  C.  C.  A.  504,  112  Fed.  737;  Bird 
V.  Utica  Gold  Min.  Co.  2  Cal.  App.  674,  86  Pac  509;  Mugge  v.  Jack- 
son, 50  Fla.  235,  39  So.  157;  Aledo  v.  Honeyman,  208  111.  415,  70 
N.  E.  338;  Stylps  v.  JDecafjur,  131  Jilich.  443,  91  N.  W.  622;  Bragg  v. 
Metropolitan  Street  R.  Co.  192  Mo.  331,  91  S.  W.  ,527;  McQueen  v. 
Bank  of  Edgemont,  20  S.  D.  378,  107  N.  W.  208;  Peeos  &  N.  T.  R.  Co. 
v.  Evans-Snyder-Buel  Co."iOO  Tex.  100,  97  ,S.  W.  46'6;  San  Antonia 
V.  Potter,  31  Tex.  Civ.  App.  263,  71  a.  W.  764;  Shafer  v.  Eau  Claire, 
105  Wis.  239,  81  N.  W.  409;   Nassau  Electric  R.   Co.  v.  Corliss,  61 

'  C.  C.  A.  257',  126  FeS.  355;  Uiiited  Oil  Co.  v.  Eoseberry,  30  Colo;  177, 

69  Pac.  588;  Wilson  v.  Harnette,  32  Colo.  172,  75  Pac.  395;  O'Neill 
V.  Kalnsas  city,  178  Mo!  91,  77  S.  W.  64;  Vagts  v.  Utman,  125  Wis. 
265,  104  N.  W.  88.  -''"  ■  ■ 

If  an  objection  by  counsel  is  not  specific,  and  is  sustained,  it  is  the  duty 
of  the  court  to  state  the  grounds  of  the  ruling,  so  that  counsel  Inay 
be  able  to  frame  questions  suitable  to  the  circumstances.  Colbui-n  v. 
Chicago,'  St.  P.  M.  SfO.  R.  Co.  109  Wis.  377,  85  N;  W.  354. 

*  The  stock  objection  of  "incompetent,  irrelevant,  and  immaterial"  avails 
nothing  if  tjie  evidence  be  admissible  for  any  purpose.  Yoch'  v.  Home 
Mut.  Ins.lCo.  Ill  Qal.  503,  34  L.R.A.  857,  44  Pac.  189;  Wilson  v. 
Reeves,  70  l^o.  App.  30;  Three  States  Llimljer  Co.  v.  Rodgers,  l45 
Mo.  445,  46  S.  W,  ,1079;  Stringer  v!  Frost,  lie'lnd.  477,  2  L.R.A. 
614,  19  N.  p.  331 ;'  Cincinnati,  I.  St.  L.  &  C.  r!  Co.  v.  Howard,  124 
]\  Ind.  280,  8  L.R.A.  593,  19  Am.  St.  Rep.  96,  24  N.  E.''892;  Chicago  & 
I  E.,I..;R.  Co.  V.  Holland,  122  111.  461,  13  N.'e.  145;'  Clark  Civil'  Twp. 
y.  Brookshire,  114  ind.  437,  16  N.  E.  132;  Rivard  v.  Rivard;  109 
Mich.  98,  63  Am.  St.  Rep''''566,  66  Nl  W.  681;   Bacon  v.  Reich,  121 
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Mich.  480,  49  L.E.A.  311,  80  N.  W.  278;;  Gould  t.  Young,  143  Mich. 
572,  107  N.  W.  281 ;  Masonic  Mut.  Ben.  Soc.  v.  Lackland,  97  Mo.  137, 
10  Am.  St.  Rep.  298,  10  S.  W.  895 ;  Adair  v.  Mette,  156  Mo.  496,  57 
S.  W.  551  (incompetency  not  specified)  ;  Eupert  v.  Penner,  35  Neb. 
587i  17  L.E.A.  824,  53  N.  W.  598;  Friedman  y.  Breslin,  169  N.  Y.  574, 
,  61  N.  E.  1129;  Colburn  v.  Chicago,  St.  P.  M.  &  0.  E.  Co;  109  Wis.  377, 
85  M,  W.  354.  But  see  First  Nat.  Bank  v.  Carson,  30  Neb.  104,  46  N. 
W.  276,  where  the  objection  was  held  sufficient  as  to  evidence  which 
did  not  in  any  manner  tend  to  throw  light  on  the  issue. 

When  part  of  the  evidence  is  admissible  and  part  is  iiladmissible,  a  general 
objection  will  entitle  the  objector  to  the  exclusion' of  none  of  the  evi- 
dence. New  York,!.  &  M.  E.  Co.  v.  Gallaher,  79  Tex.  685,  15  S.  W. 
6«4;  Mock  V.  Muneie,  9'  Ind.  App.  536,  37  N;  E.  281;  McGuflFey  v. 
McClain,  130  Ind.  327,  30  N.  E.  296;  Mjlligan  v.  Sligh  Furniture 
Ob.  Ill  Mich.  629,  70  N.  W.  133;  Skow  v.  Locke,  3  Neb.  (Unof,)  176, 
91  N.  W.  204;  Travelers'  Ins.  Co.  v.  Hunter,  30  Tex.  Civ.  App.  489, 
70  S.  W.  798;  Davidson  S.  S.  Co.  v.  United  States,  205  U.  S.  187, 
51  L.  ed.  764,  27  Sup.  Ct.  Eep.  480 ;  Louisville  &  N.  E.  Co.  v.  Stewart, 
128  Ala.  313,  29  So.  562;  Collin  v.  Farmers'  Alliance  Mut.  F.  Ins. 
Co.  18  Colo.  App.  170,  70  Pac.  698 ;  Chicago  City  E.  Co.  v.  Mat- 
thieson,  212  111.  292,  72  N.  E.  443 ;  Hoselton  v.  Hoselton,  166  Mo.  182, 
'65  S.  W.  1005;  O'Neill  v.  Kansas  City,  178  Mo.  91,  77  S.  W.  64; 
Davey  v.  Janesville,  111  Wis.  628,  87  N.  W.  813. 

And  the  rule  applies  to  hypothetical  questions.  Chicago  &  E.  I.  E.  Co. 
V.  Wallace,  202  111.  129,  66  N.  E.  1096. 

But  a  general  objection  is  sufficient  if  testimony  is  inadmissible  for  any 
purpose.  Chicago,  R.  I.  &  P.  E.  Co.  v.  Eathneau,  225  111.  278,  80  N. 
E.  119. 

SMei-kle  v.  Bennington  Twp.  68  Mich.  133,  35  N.  W.  846;  Johnson  v. 
Okerstrom,  70  Minn.  303,  ,73  N.  W.  147;  Steele  v.  Pacific  Coast  R.  Co. 
74  Cal.  323,  15  Pac.  851 ;  L'Hommedieu  v.  Cincinnati,  W.  &  M.  E.  Co. 
120  Ind.  435,  22  N.  E.  125;  Helena  v.  Albertose,  8  Mont.  499,  20  tac. 
817;  Masonic  Mut.  Ben.  Soc.  v.  Lackland,  97  Mo.  137,  10  s!  W.  895; 
Maddox  v.  league,  18  Mont.  512,  46  Pac.  535;  Smith  v.  Hanie,  74 
Ga.  324. 

The  specific  ground  of  the  objection  must  be  piointed  out.  Stebbins  v. 
Duncan,  108  U,  S.  32,  27  L.  ed.  641,  2  Sup.  Ct.  Eep.  313;  Toplitz  v. 
Hedden,  146  U.  S.  252,  36  L.  ed.  961,  13  Sup.  Ct.  Rep.  76;  Birming- 
ham R.  Co.  V.  Landrum,  153  Ala.  192,  127  Am.  St.  Eep.  25,  45  So. 
198 ;  Moynahan  v.  Perkins,  36  Colo.  481,  lO'  Ann.  Cas.  1061,  85  'Pac. 
1132;  Jacksonville  E.  Co.  v.  Peninsular  Land  Co.  27  Fla.  1,  17  L.R.A. 
33,  9  So.  661;  Gillespie  v.  Smith,  29  111.  473,  81  Am.  Dec.  328;  Ohio 
R.  Co.  V.  Walker,  113  Ind.  196,  3  Am.  St.  Rep.  638,  15  N.  E.  234;  Bell 
V.' Byerson,  11  Iowa,  233,  77  Am.  Dec.  142;  Wideman  v.  Faivre,  100 
Kan.  102,  Ann.  Cas.  1918B,  1168,  163  Pac.  619;  Detzur  v,  B.  Stroh 
Brewing  Co.  119  Mich.  282,  44  L.E.A.  500,  77  N.  W.  948,  S  Am.  Rep. 
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371;  Longan  v,  Weltmer,  180  Mo.  322,  ,64  L.E.A.  969,  103  Am.  St. 
Eep.  573,  79  ,S.  W.  655;  Kalka  v.  Jones,  6  N,  D.  461,  66  Am.  St.  Rep. 
eia,  71  N.  W,.  558;  Gwynn  v.  CitUens',  Telephpne.  Co.  69  S.  C.  434, 
67  L.R,A.  i^i,  104  Am.,^t.  Eep.  819,  4^  S.,  E.  460;  Goldberg  v.  Sis- 
seton  Loan' do.  24  S.  D.  49,  140  Am.  St.  Rep.  775,  123  N.  W.  266; 
Morrill  v.  Palmer,  68  Vt.  1,  33  L.R.A.  411,  33  Atl.  829;  Britten  v. 
Walshingtqn  Water  Power  Co.  59  Wash.  440,  33  L.E.A.(N.S.)  109, 
140  Am.  St.  Eep.  858,  110  Pac.  20  j  Crawford  v.  Witherbee,  77  Wis. 
4i9,  9  L.r!a.  561,  46  N.  W.  M5,.  17  Mor.  Min.  Rep.  348. 

The  pl)iection  must  coyer  all,  of  the  reasons  for  excluding  the  evidence, 
since  it  is  the  rule  that  an  objection  which  specifies  particular  grounds 
jwill  bp  ,4eajt  with  upon  those  grounds  alone,  and  the  objector  will  be 
held  to,  have  waived  the  grounds  of , objection  which  are  not  stated. 
.  Eyanston  v.  Gunn,  99  U.  S.  660,  25  L.  ed:  306;  Alabama  G.  S.  R.  Co. 
V.  Bailey,  112  Ala.  167,  20  So.  313;  Kahn  v.  Lucchesi,  65  Ark.  371,  46 
,  S,  W,  729,;  Sullivan  v.  Kichardspn,  33  Fla.  1,  14  So.  692;  Alexander 
v^., Thompson,  4?  Minn.  498,  44  N.  W.  534;  Bailey  v.  Chicago,  M.  4  St. 
P,  ,E.  Co.  3  S.  D.  531,  19  L.E.A.  653,  54  N.  W.  596. 

4  Lee  v.  Murphy,  119  Cal.  364,  61  Pac.  549,  955;  Fox  v.  Erbe,  184  N.  Y. 
542,  76  N.  B.  1095. 

If  one  of  two  defendants  o£Fers  evidence  competent  as  between  himself  and 
the  plaintiff,  such  evidence  is  not  subject  to  objection  by  a  codefend- 
ant.     Gardner  v.  Fried'erich,  163  N.  Y.  568,  57  N.  E.  1110. 

A  joint  objection  to  evidence  good  as  against  one  party  is  properly  over- 
ruled.   Appleton  Mill  Co.  v.  Warder,  42  Minn.  117,  43  N.  W.  791. 

'Under  this  rule  when  a  general  objection  was  taken  at  the  trial  the  partj 
objecting  was  not  permitted  upon  appeal  to  insist  that  the  evidence 
varied  from  the  pleadings  (State  ex  rel.  El  Paso  v.  Pierce  County 
Supers.  71  Wis.  327,  37  N.  W.  233;  Schott  v.  Youree,  142  111.  233,  31 
N.riE.  591-'  Keigher  v.  St.  Paul,  73  Minn.  21,  75  N.  W.  732;  White  v. 
I, Craft,  91  :A'la.l39,  8  So.  420;  Merrick  v.  Hill,  77  Hun,  30,  28  N.  Y. 
Supp.  237;  Burlington  Ins.  Co.  v.  Miller,  8  C.  C.  A.  612,  19  U.  S. 
App.  588,  60  Fed.  254;  that  parol  evidence  was  admitted  to  vary  the 
terms  of  a  subsequent  written  cpn tract  (John  Hutchison  Mfg.  Co.  v. 
■piiich,  107  IVIioh.,  15,  64  n!  W.  729,  66  N.  W.  340);  that  secondary 
evidence  was  admitted  without  a  proper  foundation  having  been  laid 
therefor  (Kenosha  Stove  Co.  v.  Shedd,  82  Iowa,  ,540,  48  N.  W.  933)  ; 
that  evidence  which  was  not  the  best  evidence  was  permitted  to  be 
given  (Walser  v.  Wear,  141  Mo.  443,  42  S,  W.  928;  Eversdon  v.  May- 
hew,  85  Cal.  i,  21  Pac.  431,  24  Pac.  382;  Rich  y,  Trustees  of  Schools, 
158  IJl.  242,  41  N.  E.  924)  ;  that  evidence  involving  a  transaction  with 
a  decedent  was  given  by  his  heii^  at  law  (Howard,  v.  Howard,  52  Kan. 
469,  3^^  Pac.  1114)  ;  or  that  a  municipal  ordinance  admitted, had  not 
been  published  as  required  by  the  e^a,rter.,  Klotz  v.  Winona  &  St.  P. 
E."Co.  68  Minn.  341,' 71  N.  W.  257;  Chicago  &  E.  L  E.  Co.  y.  Peo- 
ple, 120  111.  667,  12  N.  E.  207. 
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8  Wiley  V.  Pbrtsmbuth,  64  IST.'  Hi  214,  9  Atl.  220 ;  Bright  v.  Ecker,  9  S.  D. 

449,  69  N.  W.  824.  '  But  see  Pressnell  v.  Garrison,  121  N.  C.  366,  28 

S.  E.  409;'wh€ire  it  is  said  thai;  parol  evidence  offered  to  prove,  a  fact 

Vifhich  it  is  unlawful  to  prbve  by  parol  should  not  be  allovred,  although 

the  objection  Was  put  on  improper  grounds. 

1  Espalla  V.  Richard,  94  Ala.  159,  Id  So.  137 ;  Lowensteih  v.  McCadden,  92 

Tenn.  614/22  S.  W.  426;  Connor  v.  Black,  119  Mo.  12!6,  "24  S.  W.  184; 

Turner  v.  TSTewbiirgh,'  109  N.  Y;  301,  16  >f.  E.  344;  Waller  v.  Leonard, 

89  Tex.  50-7,  35  S.  W.  1045;  ToZerV:  New  York  C.  &,  H.  E.  E.  Co:  105 

N.   Y.   659,   11  N.  E.  846;   Snowden  v.  Pleasant  Valley  Coal  Co.  16 

,  Utah,  366,  52  Pac.  599. 

apuah  V.   French,   1  Ariz.  99,' loc.  Cit.  123,  25  Pac.  816;   Eachus  v.  Los 

.1  Angeles  Consol.  Electric  R.  Co.  103  Cal.'614,  42  Am.  St.  Eep.  149,  37 

Pac.  750;   Sigafus  v.  Port'er,  28  C.  C.  A.  443,  51  U.  S. 'App.  693;  84 

-  Fed.  430;  McDonald  v.  Stark,  176  111.  456,  52  N.  E.  37;  Ohio  &l!/L.  R. 

Co.  V.  Walker,  113  Ind.  196,  3  Am.  St.  Eep.  638,  15  N.  E.  234;  Pitts 

.  'Agri.  Works  v.  Young,  6  S.  D.  &57;  62  N.  W.  432;  King  v.  Nicholk  & 

a.  Co.  53  Minn.  453,  55  N.  W.  604;   Chicago,  P.  &  St.  L.  R.  Co',  v. 

Nix,  137  111.  141,  27  N.  E.  81;   Te*alt  v.  Irwin,  164  111.  592,  46  N. 

E.  13;  Drew  v.  Drum,  44  Mo.  App.  25;  Clark  v.  Conway,  23  Mo.  438; 

Earl  V.  Lefler.,  46  Hun,,  9;   Twrjiei;  v.  Newburgh,   109  N.  Y.  301,  16 

isr.  E.  344,  4  Am.  St.  Rep.  453;   Hangsn  v.  Hochemeister,  114  N.  Y. 

'  566,  5  L.R.A.  137,  111  Am.  St.  Rep.  691,  21  N.  E.  1046;  Wightman 

V.  Campbell,  217  N.  Y.  479,  Ann.  Cas.  1917E,  673,  112  N.  B.  184. 

16..  Time  for  objecting.  ' 

The  proper  time  to  object  to  the  iiitroduction  of  evidence  is 
when  it  bec6m6s  apparent  that  error  will  be  conjnaitted  by  re- 
ceiving evidence  whifsh  is  not  admissible,  as  when  the  evidence 
is  offered  *,  or  when  a  question  is  asked -which  is 'in  itself  im- 
proper or  calls  for  an  improper  answer. 

1  Crump  v;  Starke,  23  Ark.  131 ;  Shain  v.  Sullivan,  106  Cal.  208,  39  Pac 
606;  McKay  v.  Lane,  5  Fla.'268i  Swift  &  Co.  v.  Madden,  165  111.  41, 
■45  N.  E.'979;  Crabs  v.  Mickle,  5  Ind.  145;  Thomson  v.  Wilson,  26  Iowa, 
120;  Johnson  v.  Mathews,  5  Kan.  118;  Perrott  v.  Shearer,  17  Mich. 
48;  Aultman  v.  Keniledy,  33  Minn.  339,  23  N.  W.  528;' 'Skinner' v. 
Collier,  4  How.  (Miss.)  396;  Sharon  v.  Minnock,  6  Nev.  377;  Donner 
V.  Metropolitan  Street  R.  Co.  54  App.  Div.  3lfe,',  66  N,  Y.  Supp.  719; 
'  Eyan  vJ '  Providence  ^iVaishington  Ins.'  Co.  79  App.  Div.  316,  79  N.  Y. 
Supp.  460;  Gwynn  v.  Citizens'  Teleph.  Co.  69  S.  C.  434,  67  L.R.A. 
Ill,  104  Am.  St.  Rep;  81'9,  48  S.  E.  460;  Culbertson  v.  Salinger,  — 
■Iowa,  — ,  117  N.  W:  6';  Carey  Printing  Co.  T.  Toilettes  Fashion  Co. 
135  App.  Div.  441,  120  N.  Y.  Supp.  436. 

An  objection  that  evidence  is  insufficient  cannot  be  raised  for  the  first 
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time  on  appeal,  if  it  is  apparent  that  the  defect  jnight  haye  been  gup- 
plied  if  attention  had  been  called  to  it.  "Wiji.  Messer  Co.  v.  Rpth- 
stein,  129  App.  Div.  215,  113,N.  Y.  Supp.  772.' 

So  an  objection  that  evidence  is  not  within  the  pleadings  cannot  be  taken 
for  the  first. time  on  appeal.  Cole  v.  Bickelhaupt,  64  App.  Div.  6,  71 
N.  Y.  Supp.  636. 

It  has  been  held,  however,  that  incompetent  testimony  may  be  objected  to 
at  any  time  (Day  v.  Crawford,  13  Ga.  508),  tha,t  objection  to  the 
competency  of  a  witness  is  not  necessarily  waived  by  failure  to  make 
"  it  before  the  examination  in  chief  (Hill  v.  Postley,  90  Va.  200,  17 
S.  E.,946),  and  that  the  question  of  variance  between  the  pleadings 
and  proof  may  be  raised  at  any  time  during:  the  tTJ^l  if  there  be  an 
opportunity  to  avoid  the  variance  by  amending  the  pleadings.  Mc- 
Cormlck  Harvesting  Mach.  Co.  v.  Sendzikowski,  72  111.  App.  402. 

And  while  objections  should  be  made  when  evidence  is  offered,  a  subse- 
quent motion  to  exclude  oii  the  ground  of  inadinissibility  afterwards 
discovered  may  be  entertained.  Holland  v.  Riggs,  53  Tex.  Civ.  App. 
367,  116  S.  W.  167.  ' 

Apropos  of  the  sanie  question  it  has  been  said  that  evidence  may  not  be 
objected ,  to  as  irrelevant  after  the  argument  to  the  jury  has  been 
closed  (Farmers'  &  T.  Nat.  JBank  v.  Greene,  20  C.  C.  A.  So6,'43  U.  S. 
App.  446,  74  Fed.  439 )  ;  and  that  an  objection  is  too  late  when  made 
after  counsel  has  begun  his  argument  (Terry  v.  Williaihs,  148  Ala. 
468,  41   So.  804),  or' after  the  submission  of  the   case  to  the  "jury. 

"  '  (Barttin  V.  Gray,  57  Mich.  622,  24  N.  W.  638;  Arons  v.  Smit,  173  Pa. 
(530,  34  Atl.'234),  or  on  cross-examination  to  evidence  received  on  di- 
rect examination   (Garr  v.  Cranney,  25  Utah,  193,  70  Pac.  853). 

2  St.  Louis  &  S.  F.  E.  Co.  v.  Sutton,  169  Ala.  389,  Ann.  Gas.-  1912B,  366, 

55  So.  989;  Parke  v.  Foster,-  26  Ga.  465;  71  Am.;  Dec.  221;-  Douville 

V.  Pacific  Coast  Casualty  Co.  25  Idaho,  396,  Ann.  Cas.  1917A,  112, 

.    138  Pac.  506;  Duer  v.  Allen,  96  lowaj  36,  64  N.  W.  682;  Leavenworth 

Electric  E.  Co.  v.'  Cusick,"  dO  Kan.  590^' '72  Am.  St.  Eep.  374,  57  Pac. 

'  619,  6  Am.  Kfeg;  Eep.  282;  Link  y.  Sheldon;  136  N.  Y.  1,  32  N.  E. 

696;   Blake  v.  Broughton,   107  N.   C.   220,  12   S.  E..  127;    Stomas  v. 

Lemon,  7   Ind.  App.  435,  34  N.  E.  644;   Newlon  v.  Tyner,  128  Ind. 

.,  466,  27  N.  E.  168,  28  N.  E.  59;  Smith  .y.  Chicago,  M.  &  pt.,  P.  E.  Co. 

26  S.  D.  555,  128  N.  W.  815 ; , Baltini%ie,  &  0.  E.  Co,  v.  State,  10^  Md. 

.  ,!e42„  69  Atl.  439;.  loege,  V.  Bossiex,  15  Gratt.    (Va.)    83,  76  Am.  Dec. 

,  ,/l89;,  Doty  V.  Strong,  1  Pin.,  (Wis.)  313,  40, Am!'pec.  773. 

The  objection  m.ust'be  to  the , question,  and  not,  to,  a,  responsive  answer. 
Louisville  ,&  N.  E.  Co.  v.  Scale,  160  Ala,. 584,  49, So.  323. 

The  proper  remedy,  if  remedy  there  be,  is  by  motion  to  strike  out  the  an- 
swer. It  would  seem,  however,  that  if  the  question  is  not  objection- 
able and  if  the  answer  is  not  responsive  to  it,  the  failure  to  object 
to  the  question  will  not  preclude  an  objection  to  the  answer.  Malm  v 
Thelin,  47  Neb.  686,  66  N.  W.  650.   ■         ,,  ,     . 
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A  motion  to  strike  out  the  answer  is  the  proper  remedy,  where  a  question 
is  answered  before  an  attorney  has  had  time  to  interpose  an  objec- 
tion, unless  the  court  in  sustaining  the  objection  directs  the  jury 
not  to  consider  the  reply  given.  SorensoU  v.  Smith,  65  Or.  78,  51 
L.R.A.(N.S.)  612,  Ann.  'Cas.  1915A,  1127.  129  Pac.  757,  131  Pac. 
1022. 

17.  Eight  to  call  for  ground  of  objection. 

A  party  whose  evidence  is  objected  to  may  require  the 
grounds  of  objection  to  be  specified  in  detail  sufficiently  to  en- 
able him  to  remedy  it,  if  remediable.^ 

1  Milliken  v.  Barr,  7  Pa.  23 ;  Harris  v.  Panama  E.  Co.  5  Bosw.  312. 

Where,  as  in  Pennsylvania,  a  general  objection  is  sufficient  unless  par- 
ticularity is  called  for  (Penn  Mut,  Aid  Soc.  v.  Corley,  39  Phila. 
Leg.  Int.  139,  11  Ins.  L.  J.  493),  the  policy  of  counsel  is  to  call  for 
the  ground.  Otherwise  often  in  those  jurisdictions  where  a  general 
objection  does  not  avail,  in  error  or  on  appeal  if  the  ground  of  the 
objection  is  such  that  it  could  have  been  obviated  had  it  been  dis- 
closed. 

The  court  may  exclude  evidence  upon  a  general  objection  which  does  not 
state  the  grounds,  if  there  be  sufficient  ground  for, the  objection  and 
the  counsel  seeking  to  introduce  the  evidence  does  not,  request  that  the 
grounds  be  specified.  Wilson  v.  Steers,  18  llisc,  36i,  41  N.  Y.  Supp. 
550.  '.',,, 

18.  Cross-examining  as  to  competency. 

When  objection  to  the  competency  of  evidence  arises  upon 
the  examination  of  a  witness,^  the  objector  has  a  right  to  inter- 
pose with  cross-examination  upon  the  facts  material  totheques- 
tion  of  competency.* 

1  As  to  the  preliminary  cross-examination  of  an  expert  witness  before  per- 

mitting him  to  testify,  see  ante,  chapter  viii.  §  1. 

2  Where  objection  is  made  to  the  admissibility  in  evidence  of  a  document 

on  the  ground  that  it  is  a  privileged  communication,  the  court  may 
properly  allow  the  witness  offering  it  to  be  cross-eScamined  to  show  its 
privileged  character  before  permitting  it  to  be  read.  Trussell  v.  Scar- 
lett, 18  Fed.  214,  and  note. 

An  offer  of  proof  is  not  necessary  on  cross-examination.^ 
1  Budd  V.  Northern  P.  R.  Co.  59  Mont.  238,  195  Pac.  1109. 
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19.  Counter  proof  as  to  competency. 

On  an  objection  td  the  competency,  either  of  testimony  or  a 
document,  the  court  rtiay  allow  the  objector  to  interpose  with 
bther  evidence'  upon  the  facts  material  to  it ;  *  or,  if  the  ques- 
tion be  identical  with  one  in  issue,  and  a  prima  facie  case  of 
coinpeteney  is  made  out  by  the  party  ofFering  thfe  evidence,  the 
bourt  inay  (after  allowing  cross-exSinination,  if  the  proposed 
evidence  be  testmony  or  a  document  introduced  by  testimony) 
receive  the  evidence,  subject  to  the  right  of  the  adverse  party 
to  move  to  strike  it  out  and  have  the  jilry  instructed  to  disre- 
gard it,' if  he  shall  in  due  course  rebut  the  apparent  compe- 
tency.'" 

1  Maurice  y.  Worden,  54  Md.  ,233,  39  Am.  Rep.  384  (go  held,  notwithstand- 
ing an  express  rule  of  court  giving  plaintiff  the  opening)  ;  Trussell  v. 
Scarlett,  18  I^ed.  214;  Com.  v.  Howe,  9  Gray,  110  (holding  that  when 
a  judge  hears  evid.ence  on  a  question  preliminary  he  should  hear  all, 
even  though  it  be  a  question  which  more  properly  should  go  to  the 
jury).  Contra,  Verzan  v.  McGregor,  23  Gal.  339,  holding  it  error  to 
receive  counterproof  on  the  competency  of  a  document  before  allowing 
it  to  he  read  to  the  jury.  To  the  same  effect,  though  conceding  the 
tendency  to  confute  the  jury  by  not  allowing  it,  is  Crenshaw  v.  Jack- 
son, 6  Ga.  509,  50  Am.  Dec.  361. 

The  true  rule  is,  that  it  is  in  the  sound  discretion  of  the  court  to  pursue 
either  course,  as  stated  in  the  text.  >  . 

20.  Arguing  as  to  admissibility. 

When  a  question  of  t  the  admissibility  of  evidence  is  duly 
raised,  the  party  has  a  right  to  be  heard  in  argument,  but  a  re- 
fusal of  the  right  of  argument  is  not  error  if  the  ruling,  though 
without  argument,  be  correct.*  The  court  may,  in  its  discre- 
tion^ hear  tlie  argument  in  the  presei'ce  *  or  in  the  absence  of 
,the  jury. 

1  Olive  V.  State,  11  Neb.  1,  7  N.  W.  451. 

a  State  T,  .\^ood,  53  N.  H.  484;,  Slaughter  v.  Hefith,  127,  Ga.  747,  27  L.E.A. 
(^f.S.)'l,  67  S.  E.  69. 

Counsel  while  arguing  the  question  of  the  competency  of  a  document  to  the 
court  may  read  therefrom  when  necessary  for  the  purpose  of  his 
argument.    Eoger.s  v.  Winch,  76  Iowa,  546,  41  N.,W.  214. 
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21.  Repeating  the  objection. 

It  is  not  necessary  to  repeat  an.;  objection  to  evidence  sougkt 
to  be  introduced  If  such  objection, can  only  callJor  a  repetition 
pf  the, court's  ruling  on  the  first,  objection,^  but  if  there  bp  a 
cha,nge  in  the  circumstances  of  the  trial  so  that  a  situatiori.-will 
be  presented  to  the  court  upon  a  repetitioii  of  the  objection  dif- 
,f erent  f rom  that  existent,  when  the  first  objection  was  rnade, 
the  objection  should  be  renewed,  for  otherwise  the  admission  of' 
the  evidence  will, not  ,bp  reviewed  in  the  appellate  court.* , 
,  When  there  ig  an  objection  to  evidence  and  the  court  post- 
pones the  ruling  it  is  the  duty  of  the  counsel  interposing  the  ob- 
jection to  call  the  ma,tter  to  the ,  attention  of  the  court  at  some 
subsequent  time  and  demand  a  ruling  upon  the  objection.' 

1  Mercer  v.  State,  40  Fla.  216,  74  Am.  St,  Eep.  135,  24  So.  154;  Herrin  v. 
Daly,  80  Miss.  340,  92  Am.  St.  Eep.  605,  31  So.  790;  Schierbaum  v. 
Schemme,  157  Mo.  1,  80  Am.  St.  Rep.  604,  57  S.  W.  526;  McKee  v. 
Rudcl,  222  Mo.  344,  133  Am.  St.  Eep.  529',  121  S.  W.  312;  pilleber  v. 
Home  L.  Ins  Co.  69  N.  Y.  256,  25  Am.  Eep.  182;  Church  v.  How- 
ard, 79  N.  Y.  415 ;  Wightman  v.  Campbell,  2l7  N.  Y.  479,  Ann.  Cas. 
1917E,  673,  112  N.,  E.  184;  Lyons  v.  New  York  Elev.  R.  Co.  26  App. 
Div.  57,  49  N.  Y.  Supp.  610;  Anglo-American  Pkg.  &  Provision  Co.  v. 
Baier,  20  111.  App.  376;  Griswold  v.  Edson,  32  Minn!  436,  21  N.  W. 
475;  Sharon  V.  Sharon,  79  Cal.  633,  22  Pac.  26,  iSl;  Louisville  &  N. 
E.  Co.  V.  Gower,  85  Tenn.  465,  3  S.  W.  824;  Magee  v.  North  Pacific 
■Coast  R.  Co.  78  Cal.  430,  21  Pac.  114;  Oppenheimer  v.  Barr,  71  Iowa, 
525,  32  N.  W.  499;  Cromeenes  v.  San  Pedro  L.  A.  &  S.  L.  R.  Co.  37 
Utah,  475,  Ann.  Cas.  1912C,  307,  109  Pac.  10;  Anderson  v.  White,  18 
Wash.  658,  52  Pac.  231;  De  Wald  v.  Ingle,  31  Wash.  616,  9q  Am. 
St.  Rep.  927,  72  Pac.  469;  Bailey' v.' Kansas  City,  189  Mo.  503,  87  S. 
■  W.  1182;  Scott  v;  Dillon,  58  Misc.  522,  109  N.  Y.  Supp.  877;  Barton 
V.  Kane,  17  Wis.  38,  84  Am.  Dec.  728. 

But  see  Frost  v.  G'oddard,  25  Me.  414,  418,  holding  that  counsel  should 
call  the  attention  of  the  court  to  the  evidence  when, it  is  attempted  to 
introduce  it  after  a  ruling  excluding  it,  and  Wagner  v.  Jones,  77  1^.  Y. 
590,  where  it  is  held  that  substantially  the  same  question  asked  a 
second  time  after  objection  and  exception  should  be  objected  to,  and 
a  failure  to  renew  the  objection  waives  it. 

In  harmony  with  this,  although  the  objection  be  repeated,  it  is  unneces- 
sary to  specify  the  grounds  thereof  when  these  were  giveH  at  the  time 
the  former  objection  was  made.  Carlson  v.  Wintersori,  147  N.  Y.  652, 
i  42  N.  E.  347;  Gray  v.  Brooklyn  Union  Pub.  Co.  35  App.  Div.  286,  55 
N.   Y.   Supp.   35., 

An   objeetioli   to  the  first  item  of  a  series  bfelonging  to  the  same  class 
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is  sufficient  to  cover  all.     Volekommer  v.  Cody,  85  App.  Div.  57,  82 
N.  Y.  Supp.  969. 

Counsel  may  agree  in  open  court  that  objections  stated  to  a  certain  class 
of  testimony  may  apply  to  all  such  testimony  and  it  them  becomes  un- 
necessary to  repeat  the  objections,  as  the  appellate  court  will  consider 
that  those  objections  were  timely  made  to  all  that  class  of  testimony. 
Stevenson  v.  Woltman,  81  Mich.  200,  45  N.  W.  825. 

S  Bailey  v.  Ogden,,  75  Ga.  874. 

An  objection  to  testimony  which  is  apparently  admissible  when  the  objec- 
tion is  made,  to  be  available,  should  be  repeated  after  its  inadmissi- 
bility has  been  disclosed  by  cross-examination.  Heusinkveld  v.  St. 
Paul  F.  &  M.  Ins.  Co.  106  Iowa,  229,  76  N.  W.  696.  And  when  sec- 
ondary'evidence,  although  objected  to  and  not  introduced  at  one  stage 
of  the  trial,  is  admitted  subsequent  to  a  cross-examination  which  tends 
to  remove  the  ground  for  objection,  that  objection  should  be  repeated, 
,  as,  if  this  is  not  done,  the  objection  first  made  will  be  disregarded 
upon  appeal.    Wheeler  v.  Van  Sickle,  37  Neb.  651,  56  N.  W.  196. 

Likewise,  when  upon  a  question  being  asked,  "Were  any  proceedings  taken 
before  those  arbitrators  ? "  the  plaintiff  objected  to  the  question  as  in- 
,  ;  competent,  irrelevant,  and  immaterial,  the  objection  will  not  reach 
forward  and  embrace  the  record  which  was  finally  offered,  of  the  pro- 
ceedings before  those  arbitrators,  and  if  it  is  desired  to  assign  error 
in  the  admission  of  the  record  it  must  be  objected  to.  Kern  v.  Cum- 
mings,  10  Colo.  App.  365,  50  Pac.  1051. 

8  Bitzer  v.  Bobo,  39  Minn.  18,  38  N.  W.  609 ;  Norfolk  &  W.  R.  Co.  v.  Ander- 
son, 90  Va.  1,  17  S.  E.  57;  St.  Louis  &  S.  F.  R.  Co.  v.  Brown,  62  Ark. 
254,  35  S.  W.  225. 

22.  Waiving  objections. 

After  evidence  has  been  admitted  over  the  objection  of  a  par- 
ty it  is  .necessary  that  he  maintain  his  hostile  position  toward 
it,  for  otherwise  he  will  waive  his  objection.  If  he  make  the 
evidence  admitted  in  the  face  of  his  objection  his  own  by  intro- 
ducing the  same  evidence,  either  on  cross-examination  ^  or  as 
part  of  his  own  case,*  he  will  be  deemed  to  have  waived  his  ob- 
jection to  the  admission  of  the  evidence.  Nevertheless,  these 
rules  do  not  prevent  his  cross-examining  the  witness  upon  the 
evidence  admitted  over  his  objection  ^  or  preclude  the  intro- 
duction of  similar  evidence  on  his  own  part  to  meet  the  case 
made  by  the  evidence  given  by  his  adversary,  to  which  he  ob- 
jected.* 

ISehroeder  v.  Michel,  98  Mo.  43,  11  S.  W.  314;  Finnegan  v.  Waterhouse, 
—  R.  I.  — ,  67  Atl.  427.     See  also  note  1,  §  21,  supra. 
Abbott,  Civ.  Jur.  T.— 23. 


354  CIVIL    TRIAL    BRIEF. 

The  same  rule  prevails  when  there, is  an  objection  to  the  competency  of  a 
witness  and  the  party  objecting  waives  his  objection  by  cross-exam- 
ining the  witness  in  such  a  manner  as  to  make  that  witness  his  own. 
Miller  V.  Miller,  92  Va.  510,  23  S.  E.  891. 

2  Missouri  P.  E.  Co.  v.  Bentley,  78  Kan.  221,  93  Pac.  150,  96  Pac.  800; 

Jenkins  v.  Salmen  Brick  &  Lumber  Co.  120  La.  549,  45  So.  435;  Vir- 
ginia &  T.  Coal  &  I.  Co.  v.  Fields,  94  Va.  102,  26  S.  E.  426;  New  York 
L.  Ins.  Co.  v.  Taliaferro,  95  Va.  522,  28  S.  E.  879;  Southern  R.  Co., v. 
Hansbrough,  107  Va.  733,  60  S.  E.  58;  Tacoma  Light' &  Water  Co.  v. 
Huson,  13  Wash.  124,  42  Pac.  536;  Wees  v.  Page,  47  Wash.  213,  91 
Pac.  766. 

3  Scarborough  v.  Blaekman,  108  Ala.  656,  18  So.  735';  Barker  v.  St.  Louis, 

I.  M.  &  S.  R.  Co.  126  Mo.  143,  26  L.R.A.  843,  47  Am.  St.  Rep.  646,  28 
S.  W.  866;  Miles  v.  Chicago,  R.  I.  &  P.  R.  Oo.  76  Mo.  App.  484;  First 
State  Bank  v.  Kelly,  30  N.  D.  84,  Ann.  Gas.  1917D,  1044,  152  N.  W. 
125 ;  Oregon-Washington  E.  &  Nav.  Co.  v.  Spokane  P.  &  S.  R.  Co. 
83  Or.  528,  Ann.  Cas.  1918C,  991,  163  Pae.  600,  163  Pac' 989;  Horres, 
V.  Berkeley  Chemical  Co.  57  S.  C.  189,  52  L.R.A.  36,  35  S.  E.  500; 
Cathey  V.  Missouri  K.  &  T.  E.  Co.  104  Tex.  39,  33  L.R.A.  (N.S.)  103 
and  note,  133  S.  W.  417. 

4  Kansas  City,  M.  &  B.  R.  Co.  v.  Crocker,  95  Ala.  412,  11  So.  262;  Winters 
^     V.  Manhattan  R.  Co.  15  Misc.  8,  36  N.  Y.  Supp.  772 ;  Douglas  v.  New 

York  Elev.  R.  Co.  14  App.  Div.  471,  43  N.  Y.  Siipp.  847;  Lyons  v.  New 
York  Elev.  R.  Co.  26  App.  Div.  57,  49  N.  Y.  Supp.  610. 
By  submitting  to  the  discretion  of  a  witness  the  question  whether  testi- 
mony sought  to  be  introduced  is  a  privileged  communication  the  party 
wkives  the  right  of  objecting  to  the  witness's  testimony  on  the  ground 
that  it  is  a  privileged  communication.  Scates  v.  Henderson,  44  S.  C. 
548,  22  S.  E.  724. 


XL— RULING  OIT  OFFEES:  AKD  OBJECTIONS. 

1.  In  general;  questions,  how  trisd. 

2.  Obilditioilal  admission.  '       ' 

3.  Objtectioins.  '        ' 

i.  Authorities  in  support  of  strict  rules, 
b.  Nonprejudicial  error.  '         ' 

1.  In  general;  questions,  jibw  tri6d, 

;;  [A  I  statement  of  objection,  not  indicating  its  ground  is,  not 
sufficient  to  require' exclusion,  tinles&  the  objection  be  of  such  a 
nature  that  it  could  6ot  be  obviated,  or  it  appear  that  the  'piarty 
making  the  offer  could  not  have  avoided  the  ground  of  objection 
Ijad, it  been  specifically  siated.    ,-,    V,  ^,.   ^,  ,     ,,  ,, 

/But  it  isiDQt.prror  toisustain.such  a,  general  objection  if  any 
sufficient  ground  for  itexistS|  provided  that  no  request  be  made 
that' the  ground  be  specified.] ■■  '"'■'    ' 

■  "^Whether  evidence  is  admissible  or'  not  is  a  question  of  law  for 
the  cp^p ; '  aud  questions  of  fact  incidental  tio  its  determination 
are  also  for  the  court  to,  deteyuiine  f or  that  purposed  even  latere 
they  are  identical  withquestionsiatdssue  for  the  jury  to  pass 

If  the  incidental  question  be  in  doubt  when  the  evident  is 
offered,' 'thie  judge  'may' decide  if  On  the  'etid'ehce'  as  it  then 
stands;*  or,  when  it  is  identical  with  'brie  in  issli^j  rqtay^Sdmit 
the^yid^ipiCe.if  fit  l;>e  such, that, the  jury  might  rationally  jnfer 
the  fact,, 8fld' may  , leave  to  theuj  the  question  ;v\^^at,  influence  it 
should  have,  with  proper  instructions,  as  to  th^  doubt  respecting 
its  competency.*   u-  •i  pI  >, 

1  Columbian  Ins. , Co., y,  L^wr^ifce|,,2  .^,et.,  25,,  7  jL.^  ed.  335;  Carter,  y.  ,Ben- 

,,    nett,  4,^,^:  ,?83;  ^^merican , Ins.^  Co.  v.  Smith,  _19  Mo.^  App,  627;  Mess- 

ner  v.  Elliott,  184  ^.,41,  39  Atl.  46;  DeFranee  v.  DeFrance,  S^^  Pa. 

'.  33,5;,,]«.artipi  V.Jennings,,  52,  S,,'.d',37i,  29, S'.E,  ,80,7.^,   ^    .       ''  "  ,. 

'  As,  lOowpeteBcy  of  the, witness,  to  testify.  ,  Ne\lsojn.v.  ,]^irst,; Nat.  Bank,  16 

C.  C.  A.  425,  32  U.  .S.  App.  554,  69  iFed,,  7^8;,  .Clfimepts  v.  Mc,<?inn, 

H    4  Cal.  Unrep.  l'63j  35  iPac.,920.  r         ,. ,    )     j,,  ,     ,   ,h  ,,   ;,  ,,    ,)    ,t  i, 

Or  whether  a  fitness  has  an  interest  that  disqualifies!  him.;   .Eieynolds  v. 

Lounsburyj  6  Hill,  634}  .Currjcsr  v.  ^9,^^c  of ,  liQuisville,  5,Col(}w,  460,; , 

355' 
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Cook  V.  Mix,  11  Conn.  432;  Labor  v.  Stanielg,  2  Cal.  240  (holding  it 
error  for  the  judge  to  leave  the  question  to  the  jury). 
Or  whether  a  witness  was  competent  as  an  expert.  Chatestugay  Ore  &  Iron 
Co.  V.  Blake,  144  U.  S.  476,  36  L.  ed.  510,  12  Sup.  Ct.  Rep.  731;  How- 
land  V.  Oakland  Consol.  Street  K.  Cq.IIG  Cal.  513,  42  Pac.  983;  Ger- 
mania  L..Ins.  Co.  v.  Lewin,  24  Colo.  43,  51  Pac.  ,488;  Lake  Erie  &  W. 
E.  Co.  V.  Mugg,  132  Ind.  168,  31  N.  E.  564;  Marston  v.  Dingley,  88 
Me.  546,  34  Atl.  414;  Dashiell  v.  Griffith,  84  Md,  363,  35  Atl,  1094; 
Perkins  v.  Stickney,  132  Mass.  217 ;  Papooshek  v.  Winona  &  St.  P. 
E.  Co.  44  Minn.  195,  46  N.  W.  329;  Fullerton  v.  Fordyce,  144  Mo.' 
519,  44  S.  W.  1053;  Stevens  v.  Chase,  61  N.  H.  340;  Npw  Jersey  Zinp 

6  I.  Co.  V.  Lehigh  Zinc  &  I.  Co.  59  N.  J.  L.  189,  3S  Atl.  91 5^  Lynch 
V.  Grayson,  5  N.  M.  487,  25  Pac.  992;  Jones  v.  Tucker,  41  N.  H.  546; 
Woodworth  v.  Brooklyn  Kiev.  E.  Coj  22  App.  Divw  501,  48  N.  Y.  Supp. 
80 ; .  Sloeovich  v.  Orient  Mut.  Ins.  Co'.  108  N.  ,Y.  56, ,  J4  N.,  E,  8Q2; 
Pickett  V.  Wilmington  &  W.  E.  Co.  117  N.  C.  616,  30  L,E>A,  257;,,  23 
S.  E.  264;  First  Nat.  Bank  v.  tPirebach,  12  W^  N.  C.'l50;  Eyder  v. 
Jacobs,  182  Pa.  624,  38  Atl.  471;  Bruce  v.  Beall,  99  tenn.  303,  41  S. 
W.  445;  Giilf,  C.  &  S.  F.  E.  Co.  v.  Norfle'rt,  78  Tek.  321,  14  S.  W. 
703;  Wright  v.  Southern  P.  Co.  15  Utah,  421,  49  Pac.  309;  Maughlan 
V.  Burns,  64  Vt.  316,  23  Atl.  583;  Richmond  Locomotive  Works  Vi 
Ford,  94  Va.  627,  27  S.  E.  509.  And  Robinson  v.  Ferry,  11,  Conn.  460, 
held  it  error  for  the  judge  to  Ipave  tjie  question  to,  the  jury.  Or  as 
a  nonexpert.  Carpenter  v.  Bailey,  94  Cal.  466,'  29'  Pac.  1101  •  Re 
Wax,  106  Cal.  343,  39  Pac.  624;  Wheelock  v.  Godfrey,  100  Cal:  578, 
35  Pac.  317;  Grand  Lodge  I.  0.  M.  A.  v.  Wieting,  168  111.  408,  61  Am. 
St.  Eep.  123,  48  N.  E.  59;  Denning  v.  Butcher,  91  Iowa,  425,  59  N.'^. 

.69.,  ,,       ■■  ■  ,,.  ,        " 

Or  .whether  one  jyhose  ad^lission  or  declajration  was  sought  tp. be  proved 
was  a  partner  of  him  against  whomit  was  offered.    Harris  v.  Wilson, 

7  Wend.  57.  ■'■,''  '' 

Or  whether  there  was  sufficient  proof  of  agency  to  admit  the  supposed 
agent's  acts  and  declarations  against  the  principal.  Cliquot's  Cham- 
pagne, 3  Wall.  114,  18  L.  ed.  116.  ' 

Or  whether  there  was  a  writing  such  as  to  preclude  oral  evidence.  Ratliff 
V.  Huntly,  27  N.  C.    (5  Ired.  L.)   545. 

Or  whether  a  photograph,  map,  or  plat  offered  for  the  use  of  witnesses  in 
explaining  their  testimony  is  proved  to  be  a  true '  repreSentatibh  of 
the  subject.  Goldsboro  v.  Central  R.  Co.  60  N.  J.  X.  49,  37  Atl.  433; 
Blair  v.  Pelham,  118  Mass.  ^20;  Ortiz  v.  State,  30  Fla.  256,  11  So. 
611;  Florida  Southern  R.  Co.  v.  Parsons,  33  Fla.  631,  15  So.  338  (hold  ' 
itig  it  reversible  error  to  submit  the  question  to  the  jury).  See  also 
note  to  Dedrichs  v.  Lake  City  R.  Cd.  35  L.R.A.  802,  805;  also  note  in 
51  L.R.A.(N.S.)  843. 

Or  whether  a  communication  is  or  is  not  confidentitil.  Hughes  v.  Boone, 
102  N.  C.  137,  9  S.  E.  286;  Childs  v.  Merrill,  66  Vt.  302,  29  Atl.  532. 
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Di  whether  there  ,is  suflicient  evidence  of  the  loss  or  destruction  of  an 

instrument  to  admit  secondary  proof,  of  its  contents.     Bain  v.  Walsh, 

85  Me.,  J08,  26,  Atl.  lOOl,;  Smith  v.  Brown,  151  Mass.  3,38,  24  N.  E. 

31j  Eupert  v.  ,Penner,  35  l^Teb.'  587,  ,17  L.K.A.   824,  53  N.  W.   598; 
Scoggins  V.  Turner,  98  Ni  C.  135,  3  S.  JE.  719 ;  Springs  v.  Sphenck,  106 

N.  C,  153,  11  S.  E.  646j,  Gorgas  v.  Hertz,  150  Pa.  538,  24  Atl.  756; 
'  '  Norris  v.  Clinkscaies,  4/  S.  C.  4^5,  25  S.  E.  797.  ' 
Or  whetlier  there  is  sufficient  proof  of  the  correctness  of  an  alleged  copy  of 

a  will,' I  and  of  the  probate  and  loss  of  tlie  original,  to  admit  the  copy. 

Counts  V.  Wilson,  45  S.  C.  57i,  23  S.  E.  942'. 
Or  whethpr  there  is  sufficient  proof  of  the  correctness,  etc.,  of  hooks  of  ac- 

coiint  to  sidinit  them  in  evidence.  ,  Webster, v.  San  Pedro  Lumber  Co. 

ioi  Cal.  326^  35  Pac.  871;  Riley  v^Boehm,  167  Mass.  183,  45  N,,E.  84. 
Or  the  a.ujthenticity  of  a  document  offere^  i^i  evidence  as  an  official  record, 

State,  ex, ^rpi,  Stuart  v.  Malon^y,'  113  Mo.  367,  20  S.  W.  1064. 
Or  the  sufficipncy  of  the  probate  of  a  mortgage  before  it  is  admitted  in 

,;,pviden|!e.,,  McMillan  v.  Baxley,  112  N,  C.  578,  16  S.  B.  845. 
Or  whether  6r  not  a  delinquent  tax  sale  notice  was  in  accordance  with  the 

law.     But  erroneously  submitting  the  question  to  the  jury  will  not 

demand  rey9rssi,l  if  they  decide  the  question  rightly.    Comfort  v.  Bal- 
, ,  lingp,!,,.  134  Mo.  281,  35  S.  W.  609. 
Or  whether  a  witness  ou^tside  the  state  is  "inaccessible"  so  as  to  admit  his 

testimony  taken   at  a  former  trial.     Atlanta  &   C.  Air-Line  H.   Co. 

v;  Gravitt,  93  6a.  369,  26  L.R.A.  553,  20  S.  E.  550. 
Or' whether  or  not  a  claim  against  the  United  States  has  been  presented 

and  disallowed  by  the  proper  accounting  officer  so  as  to  be  admissible 

upon  the  trial.     United  States  v.  Patrick,  20  C.   C.  A.  11,  36  U.  S. 

App.  645j  73. Fed.  800. 
The  rule  that  in  every  case,  before  the  evidence  is  left  to  the  jury,  there  is 

a  preljiminary  question  for,  the  judgft  not  .whether  there  is  literally  no 

evidence,  but  whether  there  is  any  upon  which  a  jury  can  properly 

proceed  to  find  a  verdict  for  J;he  party  producing ,  it,  upon  ,wl;om ,  the 

onus  of  proof  ,i^  imposed,  applies  to,  the  question  of  preliminary  proof 
,     to  Jay  a  foundation  for  ifurther  eyidence  or  to  connect  declarations 

with  the  party  sought  to  Ij^  charged.  ,  Pleasants  v.  Eant,  22  Wall.  116, 

22  L.  ed.  780. 
A  constitutional  provision  making  the  jurors  the  judges  of  the  law  as  well 

as  the  faclis  in  ''all  prosecutions '  for  libel," '  cannot  deprive  the  trial 

judge  of  power  to  decide  upon  the  admissibility  of  preferred  evidence 

•Thibault  v.  Sessions,  101  Mich.  279,  59  N.  W.  624. 
And  a  statute  making  it/ the  duty '  bf  the  judge,  as  a  preliminary  question, 

to  pass  on  the  genuineness  of  writings  tb  be  used  as '  a  standard  of 
'     coihparison,  is  no  invasion  of  the  province  of  the  jury';  but  is  merely  a 

legislative  adaptation  to  the  subject-matter  of  the  Settled  common-law 

rule  that,  generally,  it  is  ,the  pToyince  of  the  cojirt  to  say  what  is  eyi- 
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dence,  aiid' the  province  of  "the  jury  1)6  decide 'on  its  eMcaoy.  Powers 
V.  McKeriMe,  90  Tienn.  167,'16  S.  W.  '559. 

SScherpf  v.  Szadeczky,  1  Abb.  Pr.  366,  4' fi.  D. "Smith,  lib;  Prall'v.  llinch- 
man,  6  Duer,  351;  Reynolds  v.  libunsbury,  6  Hill,  534;  Sco'vell  v. 
'    '    Kihgsley,  7  Conn.  284.  '        '  '  .^    '"    "■  •■^^•-y' 

iScherpf  V.  Szadeczky, 'i  Abt.  Pr,  366,  4  E.'  D.  Smi(;]i,  110 ;,  Taylor  yl,  Tay- 
lor, 2  Watts,  357. 

And  in  some  states  it  is  the  exqlusive  province,  of  the  judge  to, go  decide. 
Gorton  v.  Hadsell,  9,.Cush,  508,;,'Harris  y.  j)augh'ertyj)74  _iex.  1,  11  S. 
W.  921;  Cairns  v.  Mooney",  62  \?t.  i'r2,  19  Atl.  225.  The  reason  being, 
according  to  Cairns 'v.  Mooney,  that  the  aidmissiorf  of  illegal' Evidence 
has  an  effect 'oh  the  jury  which  is  not  cured  by  a  direction  froin  the 
court  to  disregard  it. 

But  some' Of  the'  courts  hold  that  in  doubtful  cases  it  is  riot'  improper  to 

refer  the  existence  of  the  facts  tlpori' which  the  eorapetency  depends  to 

the  jury,  and  in  some' instances  it 'is  intimated  that  it  should  be  dorife; 

Hartford  F.  Ins.  Co",  v.  Reynolds,  3B''Mi(ih.  502;' Johnson  v.  Kendall, 

' :   20  N.  H.  304;  Hart  v,  Heilner.'S  Rawle,  407;  Haynes  v.  Hunsicker,  28 

...  Ea.  58.  ■■  .   ..;  ■  .:>  <:■'.'.  .,,.•: 

6  See  Swearingen  Vi.'Ue&ch,  7  B.  Monl  ^Sfe  '('ageliey;'ia  well-reasonbd' tiase). 
"A  contrary  practice  would  in  iritoy 'instances,'^  as  in  this,  tak^  the 
whole  case  from  the  jury^.  and  subject  it  to  the  decision  .of  the  judge 
upon  ithei^eight  of  the  evidence,  thus  idestnoyingiithe  established  dis- 
tinction between  their-reSjyefctive/funStions;"':  Ibid.' "To  exclude  the 
.1  evid^nc,e,.,,wliei;e  the  preliminary  fact  ,was  s^qhi  tli.at;,a  jui^y, might  ra-: 
tionfiUy  infer  it,  was  held  error.    Ibid.,,,  :■  I 

To  the  same  effect,  Funk.  v.  Kineaid,  5  Md.  404^ 

As  whether  a  memorandum  made  after  signing  a  contract  was  part  of  it. 
•  Verzan  V.  McGregor, -23  Gal.  339J  ■   ...i .!  ■ 

Or  whether  a  docuinent  was  used  ftauduleh'tly.  Winslijw  v.  Bailey,  16  Me. 
319.  .        ■         .1 

Of  whether  a  commiiniiiatiolQ  was  riot  made  by  way' of '  compromise,  and 
therefore  inadmissible"  Bartlett  vi  Hoyt,  33  N.'H.  151;  Hall  v.  Brown, 
58  W.  H.  93'.  But  Davis' v.  Chairles  River  Branch  K.  Co.  11  Cush. 
506,  holds  it  error  to  leave' this  qtie'Stiori  to  the  jury/ 

Where  the  evidence  on,  which  the  admissibility  of  the  facts  depended  ha(| 
.  alreadly  gone  to  £he  jury,, Held,,  error  to  refuse, to,  submit  the  other  to 
them  also.     Day^  v-  Sha;-p;':4  .Whart.  339_,  34' Am.  tfec.  5(i9, 

In  Emerson  v.  Providence  Hat  Mfg.  Co.  12  Mass.  237,  ,7.  Am.  Dec.  86>!it  was 

,.,,,hel4,  tha,t  the,  c[i)iiestion  of  gent's  authority , to,  sign^  y  arising  ,on  a 

writing,  was  ,for  t?ie  iCoiy:t;  jf,,orfJ,,  ^9;i-  tb,e,  jury;  but  this, was, because 

41^6;  action  )vas  on  t^ie  cpntj^s.c'ti,,  and ,  the  execution  of  it,  wa?  the,  very 

,,,,quest}pn,  m.^ssue.,    ,   ,      ,   ,-,    ,.,  .,  ,,,  ,.     ,,,, 

The  case  of  Porter  v.  Wilsonj  13  Pa.  -641,,  well  explains  the  distinction  be- 
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tween  such  a  case  and  the  cases  where  the  fact  of  authority  is  only 
preliminary  to  evidence  on  a  collateral  issue. 

2.  Conditional  admission. 

It  is  irregular  to  allow  evidence  objected  to,  to  go  to  the  jury, 
reserving  the  question  of  its  competency*  for  further  considera- 
tion,* except  when  consented  to'  by  both  parties,^  or  when  al- 
lowed in  the  discretion  of  the  court  upon  the  assurance  of  coun- 
sel that,  he  will  give  evidence  to  connect.^ 

IMcCurry  v.  Hooper,  12  Ala.  823,  46  Am.  Dec.  280;  Martin  v.  Lloyd,  94 

''  'Cal.  195,  29  Pac.  491;  iSTational  Bank  V.  Anderson,  32  S.  C.  538,  11  S. 
'  E.  379.  But  Everett  v.  Newton,  118  N.  C.  919,  23  S.  E.  961,  holds  the 
relevancy  and  legal  effect  of  the  testilnony  may  be  reserved  for  deci- 
sion at  a.  latei;  stage  of  the  trial. 

The  reason  is  that  the  pritctice  might  in  some  cases  seriously  embarrass  a 
party  who,  not  knowing  what  the  final  ruling  would  be,  could  not 
deterinine  what  further  evidence  heshould  introduce.  Martinv.  Lloyd, 
94  Cal.  195,  29  Pac.  491.    ■ 

Ordinally  such  rulings  furnish  ground  for  reversal,  unless  the  questions 
reserved  are  iihinaterial  or  of  such  character  that,  if  decided  aigainst 
the  party  raising  them,  the  decision  would  constitute  no  sufficient 
'  ground  of  error.  Wright  v.  Reusens,  133  N.  Y.  298,  31  N".  E.  215; 
citing  Sharpe  v.  Freeman,  45  N.  Y.  804;  Lathrop  v.  Bramhall,  64 
N.  Y.  365. 

But  failure  to  subsequently  rule  on  a  question  reserved  without  objection 
constitutes  no  error  where  thei'e  was  no  subsequent  ruling  asked  as 
required  in  the  decision  of  the  court  admitting  the  evidence.  Bitzer 
v.  Bobo,  39  Minn.  18,  38  N.  W.  609.  Especially  where  the  party  who 
introduced  the  evidence  is  the  party  complaining.  Meserve  v.  Pomona 
Land  &  Waiter  Co.  5  Cal.  Unrep.  759,  34  Pae.  508,  509. 

In  New  Jersey,  ruling  on  the_  competency  of  testimony  when  offered  and 
before  actually  delivered,  or  declining  to  rule  until  it  is  actually  given, 
is  discretionary  with  the  trial"  judge.  Fath  v.  Thompson,  58  N.  J.  L. 
180,  33  Atl.  391.  '       ' 

a.Hopkins  V.  Clark,,  90  Hun,  4,  35  N.  Y.  Supp.  360;  Fuller  y.  Metropolitan 
L.  Ins.  Co.  68  Conn.  55,  35  Atl.  766. 

But  express  consent  need  not  be  shown,  for  if  it  is  proposed  that  the  evi- 
dence be  taken  conditionally,  subject  to  future  decision  as  to  its  ad- 
missibility on  proper  motion,  and  no  objection  is  made,  consent  will 
be  implied.     McKnight  v.  Dunlap,  5  N.  Y.  537. 

'  Shepard  v.  Goben,  142  Ind.  318,  39  N,  E.  506.  And  see  generally  on  this 
point,  chapier  x.  §  8.  '  And  see  26  E.  C.  L.  p.  1038,  §  43. 
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3.  Objections. 

a.  Authorities  in  support  of  strict  rules. — Whether  a  trial  be 
long  or  short,  or  the  exceptions  few  or  many,  every  party  has 
the  right  to  demand  that  he  shall  not  be  prejudiced  by  improper 
evidence.^  The  admission  of  illegal  evidence  which  bears  in 
the  least  degree  on  the,  result  is  fatal. ^  The  graver  the  charge, 
the  more  strictly  the  rules  of  evidence  should  be  applied.^  It 
is  always  better  and  safer  for  the  court  to  err  in  the  direction 
of  overstrictness  in  requiring  from  counsel  adherence  to  rules.* 

But  this  does  not  mean  that  material  evidence  should  be  ex- 
cluded; for  whatever  may  be  the  rule  as  to  the  admission  of 
improper  evidence,  the  exclusion  of  proper  evidence  which  is 
evidently  material  and  important,  and  would  probably  change 
the  result,  is  equally  fatal.' 

1  New  York  Guaranty  &  Indemnity  Co.  v.  Gleason,  7  Abb.  N.  C.  334,  78  N. 
Y.  503 ;  Worrall  v.  Parmelee,  1  N.  Y.  519,  521. 

Jury  trials  should  be  strictly  confined  to  the  issues  made,  and  to  the  legiti- 
mate facts  bearing  upon  them,  and  the  practice  of  dragging  in  extrane- 
ous matters  to  influence  the  jury  cannot  be  too  strongly  condemned. 
Upon  a  closely  contested  question  of  fact,  slight  influences  may  turn  the 
scale,  and  every  rule  of  propriety  and  justice  demand  that  nothing  out- 
side of  the  legitimate  facts  should  be  introduced  to  afi^ect  the  minds  of 
those. who  are  to  decide  the  question.   O'Hagan  v.  Dillon,  76  N.  Y.  170. 

2Mexia  V.  Oliver,  148  U.  S.  664,  37  L.  ed.  602,  13  Sup.  Ct.  Eep.  754;  Cain 
Lumber  Co.  v.  Standard  Dry  Kiln  Co.  108  Ala.  346,  18  So.  882;  For- 
dyce  V.  McCants,  51  Ark.  509,  4  L.E.A.  296,  11  S.  W.  694;  Gibbs  v. 
Gibbs,  6  Colo.  App.  368,  40  Pap.  781;  Rowland  v.  Philadelphia,  W.  & 
B.  R.  Co.  63  Conn.  415,  28  Atl.  102;  Simmons  v.  Spratt,  26  Fla.  449, 
9  L.E.A.  343,  8  So.  123;  Harris  v.  Amoskeag  Lumber  Co.  97  Ga.  465, 
25  S.  E.  519 ;  Holt  v.  Spokane  &  P.  R.  Co.  3  Idaho,  703,  35  Pac.  39 ; 
Gurney  v.  Brown,  27  111.  App.  640;  Waymire  v.  Waymire,  141  Ind. 
164,  40  N.  E.  523;  Strobel  v.  Moser,  70  Iowa,  126,  29  N.  W.  821; 
Missouri  P.  R.  Co.  v.  Johnson,  55  Kan.  344,  40  Pac.  641;  Ludlow  v. 
Steffen,  19  Ky.  L,  Eep.  1671,  44  S.  W.  119;  Reeve  v.  Dennett,  141 
Mass.  207,  6  N.  E.  378;  Dillon  v.  Howe,  98  Mich.  168,  57  N.  W.  102; 
Cremer  v.  Miller,  56  Minn.  52,  57  N.  W.  318;  Desmond  v.  Levy  (Mi<!s.) 
12  So.  481;  Kearney  Bank  v.  Froman,  129  Mo.  427,  31  S.  W.  769; 
Thompson  v.  Wertz,  41  Neb.  31,  59  N.  W.  518;  Root  v.  Borst,  142  N 
Y.  62,  36  N.  B.  814;  Baird  v.  Gillett,  47  N.  Y.  186,  188;  McMillen  v. 
Aitehiaon,  3.  N.  D.  183,  54  N.  W.  1030;  Galion  v.  Lauer,  55  Ohio  St. 
392,  45  N.  E.  1044;  Boise  v,  Atchison,  T.  &  S.  F.  R.  Co.  6  Okla.  243, 
51  Pac.  662 ;  Tourgee  v.  Rose,  19  R.  I.  432,  37  Atl.  9 ;  Missouri,  K.  & 
r.  R.  Co.  V.  Hannig,  91  Tex.  347,  43  S.  W.  508;  Richardson  v.  Carbon 


30:, EULING  ON  OFFERS  AND  OBJECTIONS.       361 

Hill  Coal  Co.  10  Wash.  648,  .39  Pac.  9.5;  Webb  v.  Big  Kanawha  &  0.  R. 
Packet  Co.  43  W.  Va.  800,  29  S.  E.  519;  Bartlett  v.  Beardmore,  74 
Wis.  485,  43  N.  W.  492. 

And  so  even  in  cases  of  doubt  whether  the  improper  evidence  really  af- 
fected the  result.  Schwander  v.  Birge,  46  Hun,  66;  Totten  v.  Read, 
32  N.  Y.  S.  R.  46,  10  N.  Y.  Supp.  318. 

And  the  fact  that  illegal  evidence  was  admitted  on  a  former  trial  without 
objection  will  not  render  it  competent  on  the  second  trial,  upon  objec- 
tion being  made  thereto.    Hunter  v.  Lanius,  82  Tex.  677,  18  S.  W:  201. 

8  Blackburn  v.  Beall,  21  Md.  208. 

*  Green  v.  Green,  26  Mich.  437. 

SMcKinnon  v.  Lessley,  89  Ala.  625,  8  So.  9;  Kleyenstuber  v.  KobinBOn, 
—  Ariz.  — ,  52  Pac.  1117;  Re  Carpenter,  79  Cal.  382,  21  Pac.  835; 
Cravens  v.  Bennett,  17  Colo.  419,  30  Pac.  61;  Schumann  v.  Torbett,  86 
Ga.  25,  12  S.  E.  185 ;  First  Nat.  Bank  v.  Ryan,  38  111.  App.  268 ;  Terre 
Haute  &  I.  R.  Co.  v.  Jarvis,  9  Ind.  App.  438,  36  N.  B.  774;  McNamara 
V.  New  Melleray,  88  Iowa,  502,  55  N.  W.  322;  Calvert  County  Comrs. 
V.  Gantt,  78  Md.  286,  28  Atl.  101,  29  Atl.  610;  Miller  v.  Hanley,  94 
Mich.  253,  53  N.  W.  962;  Atwood  v.  Marshall,  52  Neb.  173,  71  N.  W. 
1064;  Mutual  L.  Ins.  Co.  v.  Suiter,  131  N.  Y.  557,  29  N.  E.  822; 
Trinity  County  Lumber  Co.  v.  Denham,  88  Tex.  203,  30  S.  W.  856; 
Mutual  L.  Ins.  Co.  v.  Oliver,  95  Va.  445,  28  S.  E.  594;  Essency  v. 
Essency,  10  Wash.  375,  38  Pac.  1130;  Krell  Piano  Co.  v.  Kent,  29  W. 
Va.  294,  19  S.  E.  409. 

i.  Nonprejudicial  error. — On  the  other  hand,  neither  the 
admission  of  illegal  evidence,  nor  the  exclusion  of  proper  evi- 
dence, is  fatal  error,  if  the  exclusion  of  the  evidence  admitted,^ 
or  the  admission  of  that  excluded,*  could  not  in  any  way  affect 
the  result  favorably  to  the  party  complaining;  or  if  the  evi- 
dence admitted,^  or  excluded,*  pertains  to  a  fact  otherwise  con- 
clusively established;  or  to  a  fact  not  disputed.* 

ISTor  can  the  trial  court  be  convicted  of  error  in  admitting  im- 
proper evidence,  where  the  evidence  was  subsequently  with- 
drawn from  the  jury,^  or  there  was  subsequently  introduced 
evidence  curing  the  error;''  or  in  excluding  proper  evidence 
where  the  evidence  was  in  fact  improper,'  or  was  subsequently 
admitted.^ 

And  a  party  who  puts  in  illegal  evidence  not  objected  to  can- 
not complain  that  this  adversary  is  permitted  to  introduce  other 
such,  or  practically  the  same,  evidence ; '"  or  that  he  is  himself 
precluded  from  following  it  with  other  such  evidence.^^ 

1  Hill  v.  Birmingham  Union  r7  Co.  100  Ala.  447,  14  So.  201 ;   Powers  v. 
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Armstrong,  62  Ark.  267,  ,35  S.  W.  228;  Davies  v.  Oceanic  S.  S.  Co.  89 
Cal.  280,  26  Pac.  827 ;,  Fitzgerald  v.  Burlie,  14  Colo.  559,  ?3  Pac.  ,993 ; 
Key  V.  Abbott,  99  Ga.  270,  25  S.  E.  631;  Scliultz  v.  Baboock,  166  111. 
398,  46  N.  E.  892;  Holland  v.  Spell,  144  Ind.  561,  42  ,N.  E.  1014;  Em- 
pire Mill  Co.  V.  Lovell,  77  Iowa,  100,  41  N.  W.  583;  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Shaw,  56  Kan,  519,  43  Pac.  1129;  Wood,  v.  itinson,  91 
Me.  280,  39  Atl.  1007;  Norwich  &  W.  E.  Co.  v.  Worcester,  147  Mass. 
518,  18  N.  E.  409;  McKenribn  v.  Gates,  102  Mich.  618,  61  N.  W.  74; 
Eothsehild  v.  Burritt,  '47  Minn.  '28,  49  N.  W.  393 ;  BlackWell  v.  Gra- 
ham, 74  Miss.  595,  21  So.  242;  Chicago,  E.  I.  &  P.  E.  Co.  v.  George, 
145  Mo.  38,  47  S.  W.  11 ;  Terry  v.  Beatrice  Starch  Co.  43  Neb.  866,  62 
N.  W.  255;  New  Mexican  E.  Co.  v.  Hendricks,  6  N.  M.  611,  30  Pac- 
901 ;  Houser  v.  Beam,  111  N.  C.  501,  16  S.  E.  335 ;  Gram  v.  Northern 
P.  E.  Co.  1  N.  D.  252j  46  N.  W.  972;  Portland  v.  King  (Or.)  26  Pac. 
376;  Hoar  v.  Leaman  (Pa.)  15  Atl.  716;  Graham  v.  McReynolds,  90 
Tenn.  673,  18  S.  W.  272;  Boone  v.  Miller,  73  Tex.  557,  11  S.  W.  551; 
Morotock  Ins.  Co.  v.  Fostoria  Novelty  Co.  94  Va.  361,  26  S.  E.  850; 
Peck  V.  Stanfield,  12  Wash.  101,  40  Pac.  635;  Flowers  v.  Fletcher,  40 
W.  Va.  103,  20  S.  E.  870;  Wesling  v.  Kroll,  78  Wis.  636,  47  N.  W. 
943.  The  harmless  error  doctrine  receives  a  full  treatment  in  2 
E.  C.  L.  p.  247,  §  205  and  vol.  1  R.  C.  L.  Supplement. 

2  Cowen  V.  Eartherly  Hardware  Co.  95  Ala.  324,  11  So;  195 ;  Yaeger  v. 
Southern  California  E.  Co.  5  Cal.  Unrep.  870,  51  Pac.  190;  Haley  v. 
Elliott,  20  Colo.  379,  38  Pac.  771;  Gulliver  v.  Fowler,  64  Conn.  556, 
30  Atl.  852;  Johnston  v.  State,  29  Fla.  558,  10  So.  686;  Littlefield  v. 
Drawdy,  84  Ga.  644,  11  S.  E.  504;  Gardner  v.  Meeker,  169  111.  40,  48 
K  E.  307;  Conner  v.  Citizens'  Street  E.  Co.  146  Ind.  430,  45  N.  E.  662; 
Gammon  v.  Ganfield,  42  Minn.  368,  44  N.  W.  125;  Teats  v.  Flanders, 
118  Mo.  660,  24  S.  W.  126;  Louisville,  N.  0.  &,  T.  R.  Co.  v.  Crayton, 
69  Miss.  152,  12  So.  271 ;  Blodgett  v.  McMurtry,  54  Neb.  69,  74  N.  W. 
392;  Fourth  Nat.  Bank  v.  Spinney,  47  Hun,  293;  Worth  v.  Simmons, 
121  N.  C.  357,  28  S.  E.  528;  Gearing  v.  Carroll,  151  Pa.  79,  24  Atl. 
1045;  Blohme  v.  Lynch,  26  S.  C.  300,  2  S.  E.  136;  Seyring  v.  Esch- 
weiler,  85  Wis.  117,  55  N.  W.  164;  Link  v.  Union  P.  E.  Co.  3  Wyo. 
680,  29  Pac.  741. 

SMilliken  v.  Maund,  110  Ala.  332,  20  So.  310;  Campbell  y.  Carnahan 
(Ark.)  13  S.  W.  1098;  Giraudi  v.  Electric  Improv.  Co.  107  Cal.  120,  28 
L.E.A.  596,  40  Pac.  108;  Curr  v.  Hundley,  3  Colo.  App.  54,  31  Pac. 
9S9;  Jacksonville,  T.  &  K.  W.  R.'  Co.  v.  Peninsular  Land,  Transp.  & 
Mfg.  Co.  27  Fla.  1,  157,  17  L.R.A.  33,  65,  9  So.  661;  Powell  v.  Brun- 
ner,  86  Ga.  531,  12  S.  E.  744;  Kankakee  &  S.  E.  Co.  v.  Horan,  131  111. 
288,  23  N.  E.  621;  Gulf,  C.  &  S.  F.  E.  Co.  v.  Jones,  1  Ind.  Terr.  354, 
,  37  S.  W.  208;  Elwood  v.  McDill,  105  Iowa,  437,  75  N.  W.  340;  Faulk- 
ner v.  Davis,  18  Ky.  L.  i?ep.  1004,  38  S.  W.  1049 ;  Kraatz  v.  Brush 
Electric  Light  Co.  82  Mich.  457,  46  N.  W.  787;  Beard  v.  First  Nat. 
Bank,  41  Minn.  153,  43  N.  W.  7,  8;  St.  Louis  Nat.  Bank  v.  Flanagan, 
129  Mo.  178,  31  S.  W.  773;   Morrill  v.  Hershfield,  19  Mont.  245,  47 
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^ae.  997;  New  York;  T;  &  M.  R.  Co.  r.  Gallaher,  79  Tex.  685^  15  S.  W. 
694;  Elster  v.  Seattle,  18  Wjtsh.  304,  51  Pac.  391;  Sawyer  v.  Choate, 
92 !  Wis.  533, '66  N.  W.  689.'  '         ^' 

Otherwise,  however,  if  the  other'  evidence  to  support  the  fact  be  merely 

■  cireiimstantiil. '  Ohio  &  M.R.  Co.  v.  Levy,  134'  Ind.  34S,  32  N.  E.  815, 
34  N.  E.  20.    And  the  fact  in  question  is'  one  of  the  vitall  is&ubs  in  the 

'      case.     Schneider  v.  Second  Ave:  E.  Co:  133  N.  Y'.  583,  30  N.  E.  752. 

I'Fdrst  V.  LeoilaM,  116  Xla.''82,  S2'So.  48li  Jones  v.  Malvern  Lumber  Co. 
58  Ark.'  125,  ^3  S.  W.  679;  Conboy  'f.' Dickinson,  92  Cal.  600,  28  Pae. 
809;  St.  Kevin  Min.  Co.  v.  Isaacs,  18' Colo.'  400,  32 '  Pac.  522 ;  Rome 
'E.  Co;ir.'  Thotapsoii,  lOliGfflj'26,  28  S.  E.  429;  Crone  v.  Orone,'170  111. 
494,49  2SI1.  E.  217,  affirming  70  111.  App.  294;  Oberholtzer  v. -Hazen, 
92  Iowa,  602,.  61  N.  W.  365 ;.,  South  Scituate  v.  Scituate;  155  Mass. 
428,  .29  N.  E.  639;. Miller  ;v.  Jor.czyk,  1.09iMieh.  637,  67  N.  Wi  898; 
Mujherin  V.  Simpson;  124  Mo.  610,  28  S.  W.  86;  Atwood  v.  Marshall, 
52iNeb.  173;  71  N*  W.  1064';  Giuilf«y,le  v.  Pierce,  4  App.  Div.  612,  38 
Ni  Y..,Supp.:697;  Houston,  E.  &  W.  T.  E.  Co.  v.  Caflipbell,  91  Tex. 
551,  43  L.,E.A.  225,  45  S.  W.  2.         .      ,  .,     ; 

8  Adnlissioh  harmless  when  fact  undisputed.     West  Coast  Lumber  Co.  v. 

■  '    Newkirk,'80  Cal.  275,  22  Pac.  231;-EslidK  v.  Mason  City  &  Ft.'D.  E. 
'     'Co.  75  Iowa,  443;  39  N.  W.  700;  Missouri,  K.  A  T.  E.  Co.  v.  Lycan, 

67  Kan.  635,  47  Pae.  526;  'Hiiicklfey'v..  Somerset,  145  Mass.  '326,  14 
'  ■N.'E...166;'  Henderson  v.  Bartlett,' 32  App.  Div:'435;l53  N.  Y.Supp. 
'  149;-Tucker  v. '  Wilkrns,  105  N.'  C. '272,  11  S.  B.  575;  Gii'ardfeau  v. 
Southern  Exp.  Co.  48  S.'C.  421,  26  S.  E.  711;  Wells  v.  Denver  &  E.  G. 
,W.:R.  Co. '7.  Utah,  482,  27  Pac.  688.,  , 
BKblusion  harmless  when  fact '  undisputed. '  Pittsburgh  &  W.  E.  Co.  v. 
ThoaipsoHi'54  Ul  S.  App.  222,  82  Fed.  720,  27  C.  C.  A.  333;  Collier 
V.  Coggins.'lOS  Ala.  281,  15  So.  578;  Western  U.  Teleg.  Co.  v.  Wobdard, 
84lArk.  323,  13  Ann.  Cas.  354,;  105  ,S.  ,W.  579;  Clark  v.-Olsen,  3  Cal. 
XJnrep.  890,  33  Pac.  274;  Willard  v.  Mellor,  19  Colo.  534,  36  Pac. 
148;  Boseli  v.  Doran,  62  Conn.  311,  2.5,.  At],  242;  Cliampaign  v.  Ma- 
guire,  56  Jlh  App.  618;  Broniley  y.  (^oo^tvyiji,  95  III.  118;  Garrigue  v. 
Kellar,  164  Ind.  676,  69  L.R.|.4..  870,  lOS.Am.  St.  Rep.  324,  74  N.  E.  523; 
Wichita  '.&  C,  ,E.  Co.  jl  piibbsj'  47  Kan.'  274,  27,  Pac.  991 ;  Peo;pies  v. 
Evening  News  Asso.  51  Mich.  11;  'O'Dell'y.  Goff,  i49  Michl  152,  10 
L.E.A.(]Sr.S.)  989,' 119  Am.  St:  Eep.  662,  112  N:  W.  736;  Light  V. 
Detroit  &  M.  E.'db.  1615 'Mich.  '433;  34  L:E.A.(N.S.)  282,  130  N.  W. 
1124;  Loudy  v.  Clarke,  45  Minn.  477,  48  N.  W.  25;  Shotwell  v:  Gordon, 
121' Mo.  482,  26  S.'W.  341;  Gblden  v.  Northerii  P.  E.  Co.  39  Mont. 
435,  34  L.'E.A.(N.S.-)  1154,  18  Ann.  Cas.  886;  104  Pac.  549;  Western 
Kavielers'  Acci.  Asso.  v.'MtinsonV'73  N^b. '858;  1 'L.R.A.(N:S.)  1068, 
103  N.  W:  688;  Allen  v.  Chicago,  'B.  &  Q.  E.  Co.  82  Neb.  726,  23 
L.R.A.{N.S.)  278,  118  N.  W.  655;  MurpHjr  v.  Sbuth'ern  K  Co.  31 
Nev.,  120^121  Ann,:  Cas.  ,502/1 101  iPac.  322i;.ICnowleB  v.  Dow,  22  N.'  H. 
387,  55,  Am.  Dec  163;, :  iCuUen  v.  GaUagheis,  15  Misc.  146,  36  N.  Y. 
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Supp.  468;  Blackburn  V.  St.  Paul  F.  &  M.  Ins.  Co.  117  N.  C  531,  23 
S,  E.  456;  State  V.  Hilton,  87  S.  C.  434,  Ann.  Caa.  1912B,  1067,  69 
S.  E.  1077;  Pennsylvania  R.  Co.  v.  Naive,  112  Tenn.  239,  64  L.R.A. 
443,  79  S,  W.  124;  McBride  v.  Banguss,  65  Tex.  174;  Click  v.  Weather- 
wax,  14  Wash.  560,  45  Pac.  156;  O'Meara  v.  Russell,  90  Wash.  657, 
L.R.A.1916E,  743,  156  Pac.  550. 

8  Long  V.  Booe,  106  Ala.  570,  17  So.  716;  Chicago  &  G.  T.  R.  Co.  v.  Gaein- 

owski,  165  111.  189,  40  N.  E.  601;  Rea  v.  Scully,  76  Iowa,  343,  41  N.  W. 
36;  Dunn  v.  Jaffray,  36  Kan.  408,  13  Pae.  781;  McGinnis  v.  IJoring, 
126  Mo.  404,  28  S.  W.  750.. 

But  the  court  should  exclude  it  before  counsel's  address  to  the  jury.  Pitta- 
burgh,  B.  &  B.  R.  Co.  V;  McCloskey,  110  Pa.  436,  1  AtL  555, 

?  Vaca  Valley  &  C.  L.  R.  Co.  v.  Mansfield,  84  Cal.  560,  24  Pac.  145;  Sun 
Fire  Office  v.  Wich,  6  Colb.  App.  103,  39  Pac.  587;  Stewart  v.  DeLoach, 
86  Ga.  729,  12  S.  E.  1067;  Williamson  v.  Ohnemus,  67  111.  App.  341; 
Baughan  v;  Brown,  122  Imd.  115,  23  N.  E.  695;  Amos  v.  Buck,  75 
Iowa,  651,  37  N.  W.  118;  Kinsley  v.  Morse,  40  Kan.  577,  20  Pac. 
217;  Roux  V.  Blodgett  &  D.  Lumber'Co.  94  Mich.  607,  54  N.  W.  492; 
People's  Bank  v.  Howes,  64  Minnj  457,  67  N.  W.  355,;  Davidson  v. 
Bordeaux,  15  Mont.  245;  38  Pac.  10.75;  Meyer,  v.  Shamp,  51  Neb. 
424,  71  N.  W.  57;  Avery  v.  Starbuck,  3  Silv.  Ct.  App.  507,  27  N.  E. 
1080 ;  Maxwell  v.  Bolles,  28  Or.  1,  41  Pac.  661 ;  Beardslee,  v.  Columbia 
Twp.  188  Pa.  496,  41  Atl.  617;  Glover  v.  ,Thomas,-75  Tex.  606,  12  S. 
W.  684;  Fuller  v.  Worth,  91  Wis.  406,  64  N.  W.  995;  Kuhn  v.  Mc- 
Kay, 7  W'yo.  42,  49  Pac.  473,  51  Pac.  205. 

And  the  reception  of  evidence  which  is  proper  if  supplemented  by  other 
evidence  is  not  available  error,  although  the  supplemental,  evidence 
is  not  introduced,  in  the  absence  of  a  motion  to  strike  out.  United 
States  Vinegar  Co.  v.  Schlegel,  143  N.  Y.  537,  38  N.  E.  729. 

•  Elwood  V.  McGill,  105  Iowa,  437,  75  N.  W.  340;  Conant  v.  Jdhnston, 
165  Mass.  450,  43  N.  E.  192. 

Even  though  the  evidence  was  improper  in  part  only.  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Myers,  11  C.  C.  A.  439,  24  U.  S.  App.  295,  63  Fed.  793. 

Or  might  Wave  been  admissiljle  for  another  purpose  than  that  for.  which 
it  was  offered.    Martin  v.  Jennings,  52  S.  C.  371,  29  S.  E.  807. 

Or  the  reasons  given  for  its  exclusion  were  erroneous,  Eppstein  v.  Wolfe, 
-^  Tex.  Civ.  App,  — ,  35  S.  W.  52;  Davey  v.  Southern  P.  Co.  116  Cal. 
325,  48  Pac.  117.  .  ^ 

9  Ross  V.  Wellman,  102  Cal.  1,  36..Pao.' 402;  Noble  v.,  Worthy,  1  Ind,  Terr. 

458,  45  S.  W.  137;  Langhammer  v.  Manchester,  99  Iowa,  295,  68  N. 
W.  688;  Providence  &  W.  R.  Co,  v.  Worcester,  155. Mass.  35,  29  N.  E. 
56;  Ellis  v.  Whitehea4,  95  Mich.  105,  54  N.  W.  752;  Jensen  v.  Bowles, 
8  S.  D.  575,  67  N.  W.  627. 
And  one  whose  offer  is  rejected,  but  who  declines  to  avail '  himself  of  a 
subsequent  offer  of  the  court  to  admit  the  evidence,  cannot  complain. 
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Bozarth  v.  McGillieuddy,  19  Ind.  App.  26,  47  N.  E.  397,  48  N.  E.  1042 ; 
Alabama  &  V.  R.  Co.  v.  Lowe,  73  Miss.  203,  19  So.  96. 

10  Chicago,  K.  &  W.  R.  Co.  v.-  Brunson,  43  Kan.  371,  23  Pac.  495.    Contra, 

Russ  V.  Wabash  Western  R.  Co.  112  Mo.  45,  18  L.R.A.  823,  20  S.  W. 
472;  Phifer  v.  Carolina  C.  R.  Co.  122  N.  C;  940,  29  S.  E.  578. 
Refusing  defendant  admission  to  cross-examine  with  reference  to  matters 
on  which  plaintiff  haS'been  allowed  to  introduce  evidence,  though  they 
are  immaterial,  and  then  instructing  that  such  matters  are  competent 
and  material  evidence,  was  held  fatal  error,  in  Mahoney  v.  Butte 
Hardware  Co.  19  Mont.  377,  48  Pac.  545. 

11  Lyons  v.  Teal,  28  La.  Ann.  592. 

And  see,  generally,  for  cases  to  support  this  and  the  preceding  bote,  ante, 
chapter  x.,  §  11. 


XIL^EXOEPTIONS. 

1.  Necessity  of  exceptions. 

,  a.  In  general. 

b.  Rulings,  not  concerning  conduct' of  trial. 

c.  Rulings. made  during  progress  of  trial. 

(1)  In  general. 

(2)  Conduct  of  trial  judge. 

(3)  Conduct  of  counsel. 
(^)  Juries  and  jurors. 

(5)  Evidence  and  witnesses. 

(6)  View  by  jury. 

(7)  Instructions  and  charges. 

(8)  Verdict. 

(9)  Dismissal,  nonsuit,  directing  verdict,  etc, 

2.  By  whom  exceptions  to  be  taken. 

3.  When  to  be  taken. 

4.  Sufficiency. 

a.  Form  of  exception. 

b.  Anticipatory  note  of  intended  exception. 

c.  Stipulations  as  to  exceptions. 

d.  Particularity  and  definiteness. 

(1)  In  general. 

(2)  Exceptions  in  gross. 

(3)  Evidence. 

(4)  Instructions  and  charges. 

(5)  Refusal  or  failure  to  instruct, 

(6)  Specifying  error. 
6.  Bill  of  exceptions. 

1,  Necessity  of  exceptions. 

a.  In  general.— It  is  a  general  rule,  with  certain  exceptions,' 
that  aa  exception  to  any  ruling  of  the  trial  court,  on  an  ob- 
jection duly  taken,^  is  indispensible  to  a  review  of  that  ruling 
on  appeal  or  error ; '  otherwise  the  error  committed  by  the  trial 
'  court  is  deemed  to  be  waived.*  But  no  exception  need  be  taken 
'  to  a  question  incidentally  and  necessarily  involved  in  the  con- 
sideration of  other  exceptions  duly  taken.'  It  is  the  settled 
practice  in  at  least  one  jurisdiction,  however,  that  when  neces- 
sary to  meet  the  ends  of  justice  the  appellate  court  has  the 
right  to  notice  and  will  notice  errors  of  the  lower  court  though 
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not  raised  below  and  when  the  error  is  very  plain  will  correct 
it  of  its  own  motion.® 

lln  some  states  an  exception  is  held  unnecessary  to  a,  ruling  or  decision 
upon  matters  whieii  are  apparent  upon  the  face  of,  and  constitjite,  the 
record  proper.  In  Illinois,  formal  exceptions  have., become  unneces- 
sary by.  statute,  Kurd's  Rev.  Stat.  chap.  110,  §  81.  Objections  must, 
of  course,  he  made  as  heretofore.  See  also  Galloway  v.  McLean,  2 
Dak.  372,  9  K  W.  98;  Mumma  v.  Staudte,  24  Mo.  App.  473;  O'Donohue 
V.  Hendrix,  13  Neb.  255,  13  N.  W.  215;  Upper  Appomattox  County 
V.  BufiFaloe,  121  N.  C.  37,  27  S.  E.  999.  So  by  rule  of  court  in  Texas. 
See  White  v.  San  Antonio  Waterworks  Co.  9  Tex.  Civ.  App.  465,  29 
S.  W.  252.  As,  for  instance,  that  the  judgment  is  not  supported  by 
the  pleadings.  McKinstry  v.  Carter,  48  Kan.  428,  29  Pac.  297;  Oak- 
land Home  Ins.  Co.  v.  Allen,  1  Kan.  App.  108,  40  Pac.  928.  That 
certain  costs  were  improperly  taxed  against  defendant.  St.  Louis, 
K.  C.  &  C.  E.  Co.  V.  Lewright,  113  Mo.  660,  21  S.  W.  210.  That  the 
petition  states  no  cause  of  action.  Lilly  v.  Menke,  126  Mo.  190,  28  S. 
W.  643,  994.  That  the  trial  court  had  not  jurisdiction  of  the  action. 
Eoberts  v.  More,  5  Colo.  App.  511,  39  Pac.  346;  Godwin  v.  Monds, 
101  N.  C.  354,  7  S.  E.  793.  That  the  question  of  alimony  in  a  divorce 
suit  was  tried  before  the  suit  for  the  divorce.  Re  Johnston,  54  Kan. 
729,  39  Pac.  735. 

In  Maryland  it  is  not  obligatory  to  take  a  bill  of  exceptions  in  a  summary 
proceeding,  such  as  a  motion  to  strike  out  a  judgment,  to  quash  at- 
tachments, etc.  Coulbourn  v.  Fleming,  78  Md.  210,  27  Atl.  1041,  and 
cases  cited. 

A  rule  of  practice  of  a  state  court  allowing  exceptions  to  be  first  made 
on  appeal,  though  not  properly  saved  in  the  court  below,  was  held 
not  to  have  been  made  applicable  in  a  Federal  court  by  the  act  of  Con- 
gress of  1872,  conforming  the  practice  in  the  Federal  courts  as  near 
as  may  be  to  that  of,  the  s^ate  courts  in  Consumers'  Cotton  Oil  Co.  v. 
Ashburn,  26  C.  C.  A.  436,  52  U.  S.  App.  2^6',  8l  Fed.  331. 

In  Nebraska  no  exception  is  necessary  in  order  to  have  a  review  of  the 
judgment  of  the  district  court,  dismissing  an  appeal  from  a  justice  of 
the  peace.  Claflin  v.  America^  Nat.  Bank,  46  Neb.  884,  65  N.  W.  1056. 
Contra,  in  Illinois,  Allan  v.  Foreman  Bros.  69  111.  App.  56. 

And  in  New  York  the  appellate  division  pf  the  supreme  court  has  power 
to  reverse  for  errors ;  committed  upon  the  trial,  even  though  they  are 
not  raised  by  exceptions;  such  as  rulings  on  matters  of  evidence  and 
■;. instructions.  Gillett  v.  Kinderhook,  77  Hun,,  604,  28  N.  Y.  Supp. 
1,044 ■;  Re  Brundage;  31.  App.  Div.  348,  52  N.  Y.  Supp.,  362,  The  rea- 
son 4s;  that  the  court  examines  the  facts  as  well  as  the  law,  and  if  the 
errors  committed  involve  the  right  of  the  party  to  recover  it  may, 
in  its  discretion^  grant  a  -new  trial.  ,  But,  it  must  appear  that  grave 
injustice  has  been  done   and  that  the  reversal   is  necessary  for  the 
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purpose  of  correcting  the  injustice.  Kiowalewska  v.  New  York,  L.  E. 
&  W.  R.  Co.  72  Hun,  611,  25  N.  Y.  Supp.  184  (charge  of  court)  ; 
McMurray  v.  Gage,  19  App.  Div.  505,  46  N.  Y.  Supp.  608  (ruling  on 
evidence)  ;  Howell  v.  Manwaring,  3  N.  Y.  S.  R.  454;  Goodenough  v. 
Fuller,  5  N.  Y.  S.  E.  896.  But  it  should  not  be  done  if  the  error 
could  have  been  cured  on  a  proper  objection  made.  Currier  v.  Hen- 
derson, 85  Hun,  300,  32  N.,  Y.  Supp.  953,  where  complaint  made  was 
that  the  charge  lacked  definiteness.  But  a  valid  exception  must  be 
taken  at  the  trial  in  the  New  York  city  court  to  present  any  question 
on  appeal  from  a  judgment  of  affirmance  of  the  general  term  of  that 
court  to  the  appellate  term.  Machauer  v.  Fogel,  21  Misc.  637,  47  N. 
Y.  Supp.  1056.  So,  too,  on  appeal  from  the  city  court  to  the  common 
pleas.    Mackie  v.  Egan,  6  Misc.  95,  26  N.  Y.  Supp.  13. 

These  and  other  exceptions  to  the  rule  generally  are  due  to  particular  stat- 
utes and  rules  of  court,  and  will  be  discussed  as  they  occur,  with  ref- 
erence to  the  particular  ruling  under  consideration.  For  cases,  see 
succeeding  notes  to  this  and  the  following  sections. 

8  2  E.  C.  L.  p.  69,  §  52.  As  to  the  necessity  generally  of  an  objection  be- 
ing duly  taken  and  preceding  the  exception,  see  Laber  v.  Cooper,  7 
Wall.  565,  19  L.  ed.  151;  Spear  v.  Lomax,  42  Ala.  576;  Benepe  v. 
Wash,  38  Kan.  407,  16  Pac.  950;  Burks  v.  Chapman,  11  Ky.  L.  Rep. 
260;  New  Orleans  v.  Congregation  Dispersed  of  Judali,  15  La.  Ann, 
389;  Spencer  v.  St.  Paul  &  S.  C.  E.  Co.  22  Minn.  29;  McEaven  v. 
McGuire,  9  Smedes  &  M.  34;  Hullar  v.  Wynne,  16  Misc.  580,  38  N.  Y. 
Supp.  700;  Burris  v.  Whitner,  3  S.  C.  512  j  Sculley  v.  Book,  3  Wash. 
182,  28  Pac.  556;  Dimmey  v.  Wheeling  &  E.  G.  R.  Co.  27  W.  Va.  32, 
35  Am.  Eep.  292.  See  also  ante,  chapter  x..  Offers  of  Evidence  and 
Objections,  §  11. 

Although  by  statute,  a  party  cannot  except  to  a  decision  made  at  the 
instance  of  his  adversary,  unless  he  shall  have  first  objected  to  the 
motion,  offer,  or  request  for  such  decision.  He  may  except  without  a 
previous  objection  to  a  decision  adverse  to  him,  if  made  at  his  own 
instance.     Loving  v.  Warren  County,  14  Bush,  316. 

8  Lester  v.  Georgia,  C.  &  N.  E.  Co.  90  Ga.  802,  17  S.  E.  113;  Midland  R. 
Co.  V.  Diekason,  130  Ind.  164,  29  N.  E.  775 ;  Spelman  v.  Gill,  75  Iowa, 
717,  38  N.  W.  168;  Turner  v.  State,  45  Kan.  554,  26  Pac.  35;  New 
V.  Taylor,  82  Md.  40,  33  Atl.  435;  New  York' L.  Ins.  Co.  v.  Macom- 
ber,  169  Mass.  580,  48  N.  E.  776 ;  Banks  v.  Cramer,  109  Mich.  168,  66 
N.  W.  '946;  Lawrence  v.  Bucklen,  45  Minn.  195,  47  N.  W.  055;  Saw- 
yers V.  Drake,  34  Mo.  App.  472;  Roode  v.  Dunbar,  9  Neb.  95,  2  N. 
W.  345;  Reese  v.  Kinkead,  20  Nev.  65,  14  Pac.  871;  Duryea  v.  Vos- 
burgh,  121  N.  Y.  57,  24  N.  E.  308 ;  Wicks  v.  Thompson,  129  N,  Y.  634, 
29  N.  E.  301;  Wills  v.  Fisher,  112  N.  C.  529,  17  S.  E.  73;  Kearney  v. 
Snodgrass,  12  Or.  311,  7  Pac.  309;  Potter  v.  Langstrath,  151  Pa.  216, 
25  Atl.  76;  Crawford  v.  McGinty,  —Tex.  — ,  11  S.  W.,1066;  Miles' v. 
Albany,  59  Vt.  79,  7  Atl.  601;  Brown  v.  Forest,  1  Wash.  Terr.  201. 


XEI. EXCEPTIONS.  369 

In  Behrens  v.  MeCance,  106  Ind.  330,  6  N.  E.  912,  the  court  said,:  "It 
is  definitely  settled  by  a  long  line  of  decisions  that  where  there  is  an 
appearance  to  the  action,  an. exception  to  the  ruling  of  a  nisi  prius 
court  is  absolutely  necessary  to  present  any  question  to  this  court  by 
appeal,  except  in  two  contingencies:  (1)  where  the  court  has  no  ju- 
risdiction of  the  subject-matter  of  the  action;  (2)  where  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action." 

And,  according  to  Craiwford  v.  McGinty,  —  Tex.  — ,  11  S.  W.  1066,  in  the 
absence  of  exceptions  or  the  statement  of  facts,  unless  .failure  to,  ex- 
cept be  waived  or  not  insisted  on,  the  only  inquiry  is  whether,  the 
pleadings  justify  the  judgment. 

Nor  can  the  form  in  which  a  question  of  law  was  reserved  be  questioned, 
unless  an  exception  was  duly  taken.  Blake  y.  Metzgar,  150  Pa.  291, 
24  Atl.  755. 

4  Collier  v.  Jenks,  19  R.  I.  493,  34  Atl.  998. 

6  Parker  v.  Waycross  &  F.  R.  Co.  81  Ga.  387,  8  S.  E.  871;  Jordan  v.  Kav- 
anaugh,  63  Iowa,  152,  18  N.  W.  151;  Browne  v.  Raleigh  &  G.  R.  Co. 
108  N.  C.  34,  12  S.  E.  958. 

« First  Nat.  Bank  v.  Russell,  124  Tenn.  618,  Ann.  Cas.  1913A,  203,  139  S. 
W.  734. 


h.  Ridings  not  concerning  cojDduct  of  frwL,-7—Witb.iii  the,:  rule 
just  stated,  an  exception  is  generally  necessary  to  a  decision  or 
ruling  on  an  objection  which  does  not  necessarily  or  immediately 
concern  the  conduct  of  the  trial.''  Included  in  these  are  such 
decisions  or  rulings  as  the  rejection  of  a  plea,*  the  decision  on 
a  demurrer,*  on  a  motion  to  dismiss,*  or  for  judgment  on  the 
pleadings,'  or  to  require  an  election,^  or  to  amend,''  or  to  strike 
out.' 

So,  too,  an  exception  is  necessary  to  an  order  denying  a  post- 
ponement,* denying  the  right  of  trial  by  jury,"  and  to  a  decision 
on  application  for  a  change  of  venue. ^' 

1  Moore  v.  Newell,  94  N.  C.  265.  ' 

As  refusal  of  a  discovery  sought.  Peterson  v.  Gresham,  55  Ark.  380.  Or 
an  order  substituting  a  party  plaintiff.  Maul  v.  Drexel,  55  Neb.  1 446, 
76  N.  W.  163.  Or  denying  a  motion  to  qUash  a  writ  of  mandamus. 
Lamkin  v.  Sterling,  1  Idaho,  120. 
As  to  the  necessity  of  an  exception  to  decisions  or  rules  on  questions  rela- 
tive to  the  taxation  of  costs,  see  Muir  v.  Meredith,  82  Cal.  19,  22  Pac. 
1080 ;  State  ex  rel.  Littleton  v.  Brewer,  70  Iowa,  384,  30  N.  W.  646 ; 
Barry  v.  McGrade,  14  Minn.  286,  Gil.  214;  Roberts  v.  Drehmer,  41 
Abbott,  Civ.  Jur.  T.— 24. 
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Neb.  306,  59  N.  W.  911;  Alibright  v.  Corley,  54  Tex.  372;  Cord  v. 
Sonthwell,  15  Wis.  211. 

But  in  some  states,  by  statute,  formal  exceptions  are  not  necessary  to  in- 
terlocutory orders  finally  determining  the  rights  of  the  parties,  ap- 
pealable orders,  decisions  on  demurrers,  orders  made  on  ex  parte  ap- 
plications, and  orders  made  in  the  absence  of  the  party;  as  in  Califor- 
nia, Code  Civ.  Proc.  1915,  ^  647;  ibavis  v.  Honey  Lake  Water  Co.  98 
Cal.  415,  33  Pac.  270   (order  strilcing  out  demurrer). 

Such  a  statute  was  no  doubt  enacted  for  the  benefit  of  parties  who, 
through  inadvertence  or  other  cause,  should  fail  to  take  an  exception 
to  orders  or  decisions  therein  mentioned,  when  they  were  present,  and 
also  for  those  parties'  who  should  be  absent 'when  the  order  or  decision 
was  made  or  rendered.  But  it  does  not  relieve  the  party  against  Whom 
the  order  or  decision  is  made  or  rendered  of  the  necessity  of  present- 
ing and  having  settled  a  bill  showing  that  he  is  entitled'  to  the  ben- 
efit of  the  presumed  statutory  exception.  Bostwiek  v.  Knight,  5  Dak. 
3Q5,  40  N.  W.  344;  JUimet' v.  Miller,  2  Cal.  Unrep.  679,,  11  Pac.  744; 
Purdum  v.  Taylor,  2  Idaho,  153,  9  Pac.  607;  Guthrie  v.  Phelen,  2 
Idaho,  89,  6  Pac.  107.,    .     ,,„     ...    ,         :,,       : 

And  a  presumption  of  the  party's  absence  is  not  raised  by  the  fact  that 
the  court  before  ruling  took  the  matter  under  advisement.  Lamet  v. 
Miller,  2  Cal.  Unrep.  679,  11  Pac.  744. 

And  a  decision  on  an  objection  to  the  introduction  of  evidence,  on  the 
ground  that  the  complaint  states  no  cause  of  action,  is  not  »  decision 
of  a  demurrer, /nfijthin  the  meaning  ;of  ;  such  a  statute.  Boss  v.  Wait, 
2  S., p.  6^8,  51  If-  W.  866.  Nor  is  a  ruling  on  evidence  an  order  with- 
in the  terms  of  such  a  statute.  McGuire  v.  Drew,  83  Cal.  225,  23  Pae. 
i      3^2^         •         "       ■        ;    ;,  ■    '        vr  ^    - :;         .  .     ,. 

.  fi  •      .  ,     .  , 

2Youiig  V.  Donegan,   3   Cal.  Unrep.   486,  29   Pac.   4l2;   Cook  v.   Steuben 

'      County   Bank,  1  G.   Greene,  447 ;    Equitable  Mbrtg^   Oo.  v.   Thorn,  — 

Tex.   Civ.  App.  — ,  26  S.  W.  276;   White  v.  Toncray,  9  Leigh,  347; 

Bpwyerv.,  Hewitt,  ^  Gratt,  193;  Hart  .v.  Baltimore  &  Q.  R.  Cp.  6.W. 

Va.  336.      ,  ■       .  ,    ''_.      "       ,[   _  '  ' ^   '  '■  /'  ■■■''-■ 

3  Galloway  v.  Carlisle,  15  Colo.  244,  25  , Pac.  316;  Turner  v.  State  ex  rei' 
Stephenson,  45  Kan.  554,  26"Pac.  3^;  Lott  v.  Kansas  City,  Ft. ' S.  & 
G.  E.  Co.  42  Kan.  293,  21  Pac.  1070;  State  ex  rel.  Eowe  v.  Weaver, 
123  Ind.  512,  24  N.  E.  330;  Beaven  v.  Phillips,  83  Ky.  89;  Burdick  v; 
Kenyon,  ,20 ,  R.  I.  498,  40,  A,tl.  99.-  So>  also,  as  'to  recusal  of  leave  to 
I      plead  over,  after  demurrer  sustained.   ,  Powell  v.  Asten,  36  Ala.  140. 

Contra,  Lee  v.  Rutledge,  51  Md.  311;  McKenzle  v.  Donnell,  151  Mo.  431, 
52  S.  W.  214.  Where  the  ground  of  demurrer  is  that  the  complaint 
or  petition  f^ils, to, state  a, cause  of  action,  Hall  y.  Linn,  8  Colp.  264, 
5  Pac,  641 ;  Behrens  v.  McCance,  106  Ind.  330,  6  ,N.  E.  912 ;  St.  Paul  v. 
Kuby,  8  Minn.  154,  Gil.  125;  Territory  ex  r,el.  Blak?  v. .  Virginia 
Road  Co.  2.  Mont.  9fi.  lAnd  by  statute  in  some  states.  Efurd  v.  Loeb, 
82  Ala.  429,  3  So.  3;  Jones  v.  Townsend,  21  Pla.  438,  ,5^,  .Am.  Rep. 
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■""il6';  Barnes  v.  Scott,  26  Fla!  .285,'ll 'So.  48;  'Ross  v.  Wait,"  2'  S.  D. 
638,'  51  N;  W.  866.  And  by  rule  of'  court  iii  Texas.'  White  v.  San 
Antonio  WatenVorlcS  Co.  9  Tex.  Civ.  App.  4^5,  '29  S.  W.  252.  See  also 
note  1,  supra.  And  Long  v.  Billings,  7  Wash.  267,  34  Pac.  936,  holds 
that  an  exception  is  not  necessary  to  a  judgment  dismissing  the  ac- 
tion, after  .demurrer  sustained.  Or  to.  judgment  against  defendant 
on  sustaining  a  demurrer  to  hia  answer.  .Coffman  v.  Wilson,  2  Met. 
(Ky.)   542.    ■  '     , 

4  _As,,  for  plaintiff's  failure  to  give  security  for  costs.  Hyde  v.  Adams,  80 
Ala.  111.  For  ferule  as  to  necessity  of  exceptions  to  rulings  on 
motions  to  dismiss  at  trial,  see  infra,  §  1,  c  (9). 

6  9oJ)bins,v.  Butler,  13,  Colo.  496,, 22  ,P,aq.  8Q3/;   Security  S^v.  &  L    Asso. 

v.'lAnderson,  172  Pa.  30'5,'34"i[tl.  44.  ■  ■     '         ■  • 

'    '- 1'  ■ ''    -  ■  ■        .'.  '      ■  '  -''        '  ■ '      ,  '  ■  '      '■'      '       '        "'  ■ 

Contra,  If^met,  V,  Miller,  2  Cal.  Unrep.  679,  11  Pac.  744;  Purdum  v.  Taylor, 

I  2  Idaho,  153,  9  Pac.  607;  Power  y.  Gum,  6  Mont.  5,  9  Pac.  575. 
OFinl^y  V.  Brown,  22  Iowa,  538 ; ,  HJammett  v.  Truewor.thy,  51  Mo    App. 

,?,Sili     Contra,  ]P|ari}es  v.  Scott,  29  Fla.  285,  11  So.  48, 
T.McNutt  V.  King,  59  Ala.  597;  King  v.  Eea,  13  Colo.  69,  21  Pac.  1084; 
,.'  Pettis  V.  Campbell,  47  .&a.  596;  MoFarland  v.  Claypool,  128  111.  398, 
21  N.  E.-  587 ;  KnoWles  v.  Rexroth,  67  Ind.  59 ;  Alcorn  v.  Morgan,  77 
'  ■■;Ind-.  184;  Jouitt  :v..Lewis,  4  Litt.  (Ky.)  160.;  Sutherland  v.  Kittridge, 
.    .  19  Me.  424;  HoUiday  v.  Mansker,  44  Mo.  App.  465;  Wallace  v.  Baisley, 
..    22  Or.  572,--30  Pac.  ;432;.  Gibson.  V.  Beveridge,' 90  Va.  696,  19  S.  E. 
.  785.     Contra;  Cumber  v.  Schoenfeld,!  16  Daly,  454,  12  N.  Y.  Supp.,282. 
And  Lanib  t.  Beatimoht  Temperance  Hall  Co.  2  Tex.  Civ.  App.  289,'  holds 
that  it  is  ^necfessary  to  except  to  the  action  of  the  court,  allowing  a 
siipplemeK'tal  petition  to  be  filed,  setting  up  facts  which  should  have 
been  brought  in' by 'amendment.  ■ 

But  according  to  Giddings  v.  76  tand  &  Water  Co.  109  Cal.  116,  41  Pac. 
788,  an  order  denying  a  motion  for  leave  to  file  a  supplemental  com- 
plaint need  not  be  excepted  to. 
8Ma!honey  v.  O'Leary,  34  Ala. '97;' Blackford  v.  Killan,  42  Ala.  487;  Mc- 
1  .CGmiick:Harvesting(Ma(!h.  Co.  v.  Russell,  86  Iowa,  556,  53.  N,  W.  3:10; 
_.j,,j^tfite,:use  |0f  Sly  v.  St,ei,nman,  Ig  Mq,,2pli;  Mar.tjn  v.  Jpnes,  72  |iiIo,,23,; 
Gorw;^n  y,  Anabel,  48  Mo.  A^p.  297;  Kratz  v.  Dawson,  3  Wash.  Terr. 
100,"'l3  Pac.  663.    ''  '     '''     ''''    "      '  '  ■:.:■■■'   >:■     .J..  ■.,    . 

In  .California  i;t,is' necessary  to.  except,  to  an  order  .denying  a  motiqn  to 
strike  out  the  pleading.     Ganceart  v.  Henry,  98  Cal.  281,  33  Pac.  92. 
But  not  to  an  order  granting  such  a  motion.     Davis  v.  Honey  Lake 
''l^'.'fF'ater 'dpJ'98  gai.,'4i5,.33  Pac.  270.            '"''     ■     ' 
9,.P3iyis,y.  Patrjck,  6  C.  C.  A.  632,  12  U.  S,  App.  629,  57  Fed.  909;  CJoad  v. 
„.,  ijome;^Ca^y,e  Co,  32  Jifeb.  761,  49  N.  W.  757.    For  other  cases  sec  ante, 
chapter, II.,  Applications,  t;o,  Postpone,  §  27.',,   ,..„, 
lOKlotz  V.  Perteet,  101  Mo.: 213,  13  S.  W.  955.     Contra,  Meeoh  v.  Brown, 
4  .Abb.  Pr.  19,  1  Hilt.  257.  
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11  Scott  V.  Neises,  61  Iowa,  62,  15  N.  W.  663 ;  Goodnow  v.  Plumb,  67  Iowa, 
661,  25  N.  W.  870;  Klotz  v.  Perteet,  101  Mo.  213,  13  S.  W.  955;  Evans 
V.  Trenton,  112  Mo.  390,  20  S.  W.  614;  Muller  v.  Bayly,  21  Gratt 
521 ;  Church  v.  Mllwauk^?,  31  Wis.  512. 

c.  Ridings  made  during  progress  of  tried.  (1)  In  general. — 
It  is  a  rule  with  but  few  exceptions,  that  to  secure  a  review  on 
appeal  or  error,  of  alleged  erroneous  rulings  or  decisions  made 
or  rendered  during  the  progress  of  the  trial,  a  timely  exception 
thereto  must  have  been  saved.^ 

lOtterbach  v.  Patch,  5  App.  D.  C.  69;  Messerly  v.  Hull,  60  Mo.  App.  132; 
Ihickwitz  V.  Fuller,  7  App.  Div.  372,  40  N.  Y.  Supp.  965;  Floyd  v. 
Hotchklss,  5  Pa.  Super.  Ct.  216 ;  Montague  v.  Allan,  78  Va.  592. 

As,  overruling  a  motion  for  a  change  of  judge.  Syndicate  Improv.  Co. 
V.  Bradley,  6  Wyo.  171,  43  Pac.  79,  44  Pac.  60.  Trying  and  preisenting 
to  the  jury  the  case  on  issues  not  raised  by  the  pleadings."  Price  v. 
Burlington,  C.  R.  &  M.  R.  Co.  42  Iowa,  16.  Allowing  objectionable 
matter  in  a  pleading  to  be  read  to  the  jury.  Western  U.  Teleg.  Co. 
V.  Smith,  —  Tex.  Civ.  App.  — ,  33  S.  W.  742.  Permitting  the  severance 
of  defenses.  Commercial  &  R.  Bank  v.  Lump,  7  How.  (Miss.)r  414. 
Refusing  to  discharge  the  jury  for  misconduct  of  a  juror.  Leeser  v. 
Boekhoff,  38  Mo.  App.  445.  Limiting  the  number  of  witnesses  on  any 
particular  point.  Skeen  v.  Mooney,  8  Utah,  157,  30  Pac.  363.  Re- 
quiring an  election  by  plaintiff  in  replevin  whether  he  will  proceed 
for  the  return  of  the  property  or  for  its  value  and  damages.  Tuck- 
wood  V.  Hanthorn,  67  Wis.  326,  30  N.  W.  705.  Imposing  or  refusing 
to  impose  the  burden  of  proof.  O'Farrell  v.  Metropolitan  L.  Ins.  Co. 
22  App.  Div.  495,  48  N.  Y.  Supp.  199,  23  App.  Div.  623,  48  N.  Y. 
Supp.  695;  Bozzio  v.  Vaglio,  10  Wash.  270,  38  Pac.  1042. 

(2)  Conduct  of  trial  judge. — So,  the  propriety  of  the  conduct 
or  remarks  of  the  judge  presiding  at  the  trial  will  not  be  con- 
sidered by  the  appellate  court  unless,  on  a  seasonable  objec- 
tion made,  an  exception  was  saved  to  the  ruling  thereon.^ 

1  People  V.  Abbott,  101  Cal.  645,  36  Pac.  129;  Vass  v.  Waukesha,  90  Wis. 
337,  60  N.  W.  280. 

As  stopping  the  cross-examination  of  a  witness  on  matters  as  being  im- 
material. Osborn  v.  Ratliff,  53  Iowa,  748,  5  N.  W.  746.  Absenting 
himself  from  the  courtroom  during  a  portion  of  the  trial.  O'Callaghan 
V.  Bode,  84  Cal.  489,  24  Pac.  269.  Leaving  the  bench  and  pointing  out 
from  plaintiff's  chart  plaintiff's  theory  of  the  action.  Irvin  v.  Kutruff, 
152  Pa.  609,  25  Atl.  796.  A  remark  that  the  jury  had  evidence  enough 
on  a  certain  point.    Cromer  v.  State,  21  Ind.  App.  502,  52  N.  E.  239. 
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(3)  Conduct  of  counsel.— And  it  is  now  settled  that,  in  order 
to  save  any  question  in  relation  to  the  misconduct  of  counsel 
during  the  progress  of  the  trial,  the  court  must  be  called  upon  to 
correct  the  injury  done,  and  an  exception  duly  saved  to  its  re- 
fusal so  to  Aq} 

IShelp  V.  United  States,  26  C.  C.  A.  570,  48  U.  S.  App.  376,  81  Fed.  694; 
Kansas  Pity,  M.  &.  B.  E.  Go.  v.  Webb,  97  AI9,.  157,  11  So.  888;  Poullain 
y.  ,PpuUain,  79  Ga..  11,  4  S.  E.  81;  Grand  Lodge  A.  0.  U.  W.  v.  Bel- 
cham,  145  111.  308,  33  N.  E.  886;  Staser  v.  Hogan,  120  Ind.  207,  21 
N.  E.  911,  22  N.  E.  990;  Blair  v.  Madison  Couniy,  81  Iowa,  313,  46 
N.  E.  1093;  St.' Louis,  Ft.  S.  &  W;  R.  Co.  v.  Irwin,  37  Kan.  712,  16 
Pac.  146 ;  Bland  v.  Gaither;  10  Ky.  L.  Rep.  1033,  11  S.  W.  423 ;  Brink- 
ley  f.  Piatt,  40  Md.  529;  Bedford  v.  Penney,  65  Mich.  667,  32  N.  W. 
888;  Nichols  v.  Metzger,  43  ,Mo.  App.  607 ;  Ad,a?ns  v.  Qujnpy,  0.  &  K. 
C.  E.  Co.  —  Mo.  — ,  229  S.  W.  790;  Littrell  v.  Wilcox,  11  Mont.  77, 
27  Pac.  394;  Bankers  Life  Asso.  v.  Lisco,  47  Neb.  340,  66  N.  W. 
412;  Wijkins  y.  Anderson,  11  Pa.  309;  Laue  v.  Madison,  86  Wis.  453, 
57  N.  W.  93;  Gulf,  c'.  &  S.  F.  R.  Co.  v.  Greenlee,  70  Tex.  553,  8  S. 
'w.  129.  See  Scott  v.  Timeis-Mirror  Co.  181  Cal.  345,  12  A.L.R.  1007, 
184  Pa,c.  672. 

But  if  the  transgression  be  so  flagrant,  if  the  offensive  remark  has  stricken 

,  so  deep  and  is  of .  such  character,  that  neither  rebuke ,  nor  retraction 
can  destroy  its  sinister  influence,,  a  ,new  trial  should  be  awarded  re- 
gardless of  the  want  of  objection  and  exception.  Chicago,  B.  &  Q.  R. 
Co.  V.  Kellogg,  55  Neb.  748,  76  N.  W.  462. 

The  necessity  of  objection  to  misstatement:  of  facts  or  statement  of  facts 
not  in, evidence  by  counsel  in  argument  to  jti'ry  is  considered  in  subdiv. 
:\  !  .;iXIL,of  an  extensive  note  in  L;R.A.1918D,  p.  41,  on  such  inisstatement 
of  facts  or  statement  of  facts  not  in  evidence  as  ground  for  reversal. 

(4)  'JurOes  and  jurors. — So,  too,  a  seasonable  exception  is 
necessary  to  a  reviev?  of  any  alleged  error  or  irregularity  in  the 
drawing,  summoning,  or  impaneling  of  trial  jurors;  ^  in  accept- 
ing as  competent  jurors  objected  to  as  incompetent;  ^  and' exclud- 
ing as  incompetent  jurors  claimed  to  be  cpmpetent.* 

1  Alexander  V.  United  States,  138  U.  S.  353,  34  L.  ed.  954,  11  Sup.  Ct. 
,;,  Rep.i350;  Jones  v.  State,  100  Ala.  209,  14  So.  115;  Ohio  &.  M.  R.  Co. 

V.  Stein,  140  Ind.,  61,  39  N.  E.  246;  Preston  v.  Hannibal  &  St.  J.  R. 

Co.  132  Mo.  Ill,  33  S.  W.  783;   Com.  v.  Ware,  137  Pa.  465,  20  Atl. 

680;  Hobhs  v..  State,  —  Tex.  Crim.  Rep.,—,  28  S.  W.  814. 
The  time  and  manner  of  objecting  to  jurors  who' have  served  in  same  or 

similar  cases  is  discussed  in  note  68  L.R.A.  882. 
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2  Territory  v.  Bryson,  9  Mont.  32.,      , 
s  Voorhees  v.  Dorr,  51  Barb.  580. 

(5)  Evidence  and  witnesses.- — So,  failure  to  except  to  the  ac- 
tion of  the  trial  court  in  admitting  improper  evidence^'  or  in 
excluding  proper  evidence,*  or  in  passing  upon  the  competency 
of  a  viritness,^  or  the  propriety  of  a  question  propounded  to  a 
witness,*  waives  any  error  therein,  and  precludes  its  considera- 
tion by  the  appellate  court.  Objections  to  evidence  cannot  be 
raised  for  first  time  on  appeal.*     , ,     ,,,     ,    / 

So,  also,  the  objection  that  evidence  was  offered  oiitiof'or4er 
can  be  noticed  only  on  proper  exception  saved;*  ' 

And  a  decision  on  a  motion  to  strike  out,''  or  on  an  objection 
to  a  deposition,' must  be  excfepted  to. 

12  R.  C.  L.  p.  77,  §  54;  Newport  News  &  M.  Valley  Co.  v.  Pace,'  158  U.  S. 
36,  39  L'.  ed.  887,  15  Sup.  Ct.  Rep.  74'5;  Quiji'n  v.  Ft.'  Payne,  —  Ala.  — . 
12  So.  413 ;  Wise  v.  Wakefield,  118  Cal.  107,  50  Pac.  310 ;  Colorado 
M.  R.  Co.  V.  Brown,  15  Colo.  195,  25  Pac.  87;  Moffett-West  Drug  Co.  v. 
Byrd,  1  Ind.  Terr.  612,  43  S.  W.  864;  McGarvy  v.  Roods,  73  Iowa, 
363,  35  N.  W.  488 ;  Crawford  v.  Anderson,  129  Ind.  117,  28  N.  ^E. 
314;  Benepe  v.  Waish,  38  Kan.  407,  16  Pac.  950;  Branson  v.  Com,  92 
Ky.  330,  17  S.  W.  1019;  Gueringer  v.  His  Creditors,  33  La.  Ann.  1279; 
McCuUough  V.  Biedler,  66  Md.  283,  7  Atl.  454;  PoWers  v.  Boston  Gas- 
light Co.  158  Mass.  257,  33  N.  E.-523;  Holman  v.  Union  Street 'r.  Co. 
114  Mich.  308,  72  N.  W.  202;  Lancashire  Ins.  Co.  v.  Callahan;  68  Mirin. 
277,  71  N.  W.  261;  Robyn  v.  Chronieal  Pub.  Co.  127  Mo.  385,  30  S.  W. 
130;  Hyman  v.  State,.  74  Miss.  829,  21' So.  971;  KleinschWidt  v.  Her,  6 
Mont.  123i  9  Pac.  901;  Bennett  v.  McDonald,  52  Neb.  278,  72  N.  W. 
268;  Palmer  v.  Culverwell,  24  Nev.  114,  50  Pac.  1;  Wicks  v.  Thompson, 
129  N.  Y.  634,  29  N.  E.  301 ;  Ferrell  v.  Thompson,  107  N.  C.  420,  10 
L.R.A.  361,  12  S.  E.  109;  Philadelphia  Trust,  S.  D.  &  Ins.  Co.  v.  Purves, 
10  Sadler  (Pa.)  342,  13  Atl.  936;  Mainz  v.  Lederer,  21  R.' L  370, '43 
Atl.  876;  Sahlien  v.  Bank  of  Lonoke,  90  Tenn.  221,  16  S.  W.  373; 
Collins  V.  Panha,ijdle  Nat.  Bank,  75  Tex.  254,  11  S.  W.^1053;  Clark 
V.  Hodges,  65  Vt,  873,  27  Atl.  726;  Lamberts  v.  Cooper, ,  2?  Gratt.  61; 
Lewis  V.  McDougall,  19  Wash.  388,  53  Pac.  664. 

Contra,  in  equity.  Cochrane  v.  Breekenridge,.  75  Iowa,  213,  39  N.  W.  274. 
And  by  statute  in  actions  in  the  New  Jersey  district  dourt  in  ^  which 
the  demand  for  damages  ■.  does  not  exceed  $200.  Oliphtint  iy.  Brearley, 
54  N- J.  L.  521,  24  Atl.  660.    .  :     .1/ 

But  failure  of  a  party' who  has  once  taken  exception  to  a' certain  line  and 
character  of  evidence,  to  renew  the  objection  at  each  recurreniie  of  the 
objectionable  matter  arising  in  the  examination  of  other  witnesses,  will 
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I  not  debar  him  "from  having  the  exception  reviewed  on  appeal.:  Green 
V.  Southern  P.  Co.  122  Gal.:  503:,:  55  Pac.  577., 

8  2  E.  C.  L.  p.  77;  §  54;  Marks  v.  Newmark,  3  Ariz.  224,  28  Pao.  960;  Texas 
'  &  St.  L.  E.  Co.  V.  Kirby,  44'Ark.  103;  Lucas  v.  Richardson;  68  Cal.  618, 
'10  Pac.  183;  McReynolds'  v.  McfReynolds,  74  loWa,  89,  36  N.  W.  903; 
Thorne  V.  Fox,  67  Md.  67,  8  Atl.  667;  Chicago,  S.  F.  &  C.<  R.  Co.  v. 
Elliott,  117  Mo.  ■  549,  24  S.  W.  53 ;  Hurlbut  v.  Hall,'  39  Neb.  889,  58 
'N.  W.  538;  Warfel  v.; Knott,  128  Pa.  528,  18  Atlj' 390;  Collier  v.  Jenks, 
19  R.  I.  137,  32  Atl.'  208;  Durham  v.  Atwell,  —  Tex.  Civ.  App.  — , 
27  S.  W.  316;  Lewis  v.  McDougall,  19  Wash.  388/  52  Pate;  664;  John  E. 
Davis  Lumber  Co.  v.  First  Nat.  Bank,  90  Wis. '464,  63  N.  W.  1018. 

So,  also,  of  exclusion  of  evidence  by  refusing  to  reopfen  the  case.  Barnum 
■  v.  Andrews,  106  Mich.  81^  63  N.  W.  983.  And  M  refusal  lo  permit 
ci'oss-examiriation.     Cone  v.  Montgomery,  25  Colo.  277,  53  Pac.  1052. 

The  appellate  division  of  the  New  York  supreme  court,  however,  is  not 
precluded  from  reviewing  the  correctness  of  a  ruling  on  evidence, 
whether  of  its  admission  or  exclusion,  because  of  the  lack  of  an  excep- 
tion. Re  Brundage,  31  App.  Div.  348,  52  N.  Y.  Supp  362.  And  see 
note  1,  §  1,  supra. 

S  Downey  v.  Hicks,  14  How. '240,  14  L.  dd.  404;  Walker  v.  State,  34  Fla. 
167,  16  So.  80;  Brown  v.  Foster,  112  Mo.  297,  20  S.  W.  611;  Case  v. 
Case,  49  Hun,  83,'  1  N.  Y.  Supp.  714. 

IScott  V.  Lloyd,  9  Pet.  418,  9  L.  ed.  178;  Louisville  &  N.  R.  Co.  v.  Binion, 
107  Ala'  645,  18  So.  75;  Tischler  v.  Apple,  30  Fla.  132,  11  So.  273; 
Hard  v.  Ashley,  117  N.  Y.  606,  23  N.  E.  177. 

B  Hageman  v.  Vanderdoes,  15  Ariz.  312,  L.R.A.1915A,  491,  Ann.  Cas.  1915D, 
1197,  138  Pac,  1053;  GeneraJ  Fire  Extinguisher  Co.v.  Beal-Doyle.Dry 
Goods,  Co.  110  Ark.  49,  Ann.  Cas.  1915D,  791,  WOS.  W.,889;  Collison 
V.  Gurtner,  141  Ark.  122,  8  A.L.R.  760,  216  S.  W.  1059 ;  Simoiieau  v. 
Pa,qijic  Electric  R.  Co.  16.6  , Cal,  264,  49  L.R.A.(N.S.)  737,  136  Pac. 
644;  MillaT  V.  Millar,  175,  Cal.  797,  L.R,A.1918B„  415,  Ann!  Ca9.'l9l8E, 
184,  167  Pac.  394;  isiew  York,  N.  H.  &  H.  R.  Co.  v.  Cellaj  88  Conn. 
515,  Ann.  Cas.  1917D,  590,  91  Atl.  972;  National  Council,  Knights  & 
Oiadies  Security  V.  Glenn,  76!  Fla.  592,  2  A.L.R.  1503,  80  So.  516;  Brown 
V.  Caylor,  144  Ga.,302,  Ann.  ,Gas.  1916D,  745,  87  S,  E,  395;,Gamble- 
■  Robinspn  Commission  |Cp;  y., Union  i  P.  I?..  Co.  262  ,111,  400,  Ann.  Cas.. 
1915B,  89,  1Q4  N.  E.  666 ;  Turner  v.Brien,184  Iowa,  320,  S  Ai.E;  1585, 
167  N.  W.  584;  O'Neal  v.  Bainbridge,  94  Kan.  518,  Ann.  Cas.  1917B,5!93, 
146  Pac.  1165;'  Emery  v.  Bennett,  97  Kan.  490,  Ann.' Cas.  1918D,  437, 
155  Pac.  1075;  McAdow  v.  Kansas  City  Western  R.  Co.  100  Kan.  309, 
L.R.A.1917E,  539,  164  Pao.  177 ;  Cumberland  Glass  Mfg.  Co,  v.  De  Witt, 
120  ltd.  381, 'Ann.'  Cas.  1915A,  702, '87  Atl.  927;  BurnhaM  v.  Dowd, 
217  Mass.  3S1,  51  L.R.A.(N;S.)  778,  104  N.  E.  841;  Rowell  v.  Battle 
Creek,  1^9  Mich.  19,  Ann.  Gas.  19i3D,' 1204,  135  N.  W.  79;  Baxter  v. 
Woodward,  191  Mich.  379,  Atfn.  Cas.  1918C,  946,  US  N.  W.  137;'  Dftven- 
port  V.  Silvey,  265  Mo.  543,  L.R.A.1916A,  1240,  178  S.  W.' 168;  Myers 
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V.  Bender,  46  Mont.  497,  Ann.  Cas.  1916E,  245^  129  PaO.  330;  Murray 
V.  Omaha  Transfer  Co.  95  Neb.  175,  7  A.L.R.  1343,  145  N.  VV.  360; 
Carpenter  v.  Carpenter,  78  N.  H.  440,  L.R.A.1917F,  974,  101  Atl.  628; 
Garrison  v.  Newark  Call  Printing  &  Pub.  Co.  87  N.  J.  L.  217,  Ann. 
Cas.  1917C,  33,  92  Atl.  590;  Mundy  v.  Irwin,  20  N.  M.  43,  Ann.  Cas. 
1918D,  713,  145  Pae.  1080 ;  Re  Howell,  215  N.  Y.  466,  Ann.  Cas.  1917A, 
527,  109  N.  E.  572;,  Sykes  v.  Everett,  167  N.  0.  600,  4  A.L.R.  751,  83 
S.  E.  585;  Bishop  v.  Readsboro  Chair  Mfg.  Co.  85  Vt.  141,  J6  L.R.A. 
(N.S.)  1171,  Ann,  Cas.  1914B,  1163,  81  Atl.  454;  Barber  v.  Bailey,  86 
Vt.  219,  44  L.R.A.  (N.S.)  98,  84  Atl.  608;  Lemcke  v.  Funk  &  Co.  78 
Wash.  460,  Ann.  Cas.  1915D,  23,  139  Pac.  234;  Ransom  v.  Wiokstrom  & 
Co.  84  Wash.  419,  L.R.A.1916A,  588,  146  Pac.  1041;  Hightower  v. 
Union  Sav.  &  T.  Co.  88  Wash.  179,  Ann.  Cas,  1918A,  489,  152  Pac. 
1015;,Viss  V.  Calligan,  91  Wash.  673,  Ann.  Cas.  1918A,  819,  158  Pac. 
1012. 

6  OJmstead  v.  W;ebb,  5  App.  D.  C.  38. 

T  Fleming  v.  Yost,  137  Ind.  95,  36  N.  E.  705 ;  Ayers>  v.  Ames,  —  Iowa,  — , 
74  N.  W.  741;  State  v.  McCollum,  119  Mo.  469,  24  S.  W.  1021;  Re- 
publican Valley  R.  Co.  v.  Boyse,  14  Neb.  130,  15  N.  W.  364. 

8  Jones  V.  Loggins,  37  Miss.  546;  Dawson  v.  Dawson,  26  Neb.  716,  42  N.  W. 

744;  Looper  v.  Bell,  1  Hea^,  373;  Noell  v.  Bonner,  —  Tex.  Civ.  App.  — , 

21  S.  W.  553;  Vanscoy  v.  Stinchcomb,  29  W.  Va.  263,  11  S.  E.  937. 

.ptherwjse,  however,  of  an  objection  to  a  deposition  on  the  ground  of 

,     incompetency.    Vanscoy  v.  Stinchcomb,  29  W.  Va.  263,  11  S.  E.  937. 

(6)  View  hy  jury. — 'Consideration  by  the  appellate  court  of 
a  ruling  by  the  trial  court  on  a  request  for  a  view  by  the  jury  is 
precluded  by  failure  to  save  a  timely  exception  thereto.^ 

1  Carpenter  v.  Carpenter,  78  N.  H.  440,  L.R.A.1917F,  974,  101  Atl.  628; 
'  '     Gilmore  v.  H.  W.  Baker  Co.  12  Wash.  468,  41  Pac.  124. 

(7)  Instnietions  and  cJmrges. — The  correctness  of  instruc- 
tions and  charges  given  ^  or  refused  *  cannot  be  questioned  in 
the  appellate  court  if  no  timely  exception  was  saved  in  the  trial 
court,  unless  otherwise  expressly  provided  by  statute,'  or  failure 
to  except  is  otherwise  excused.*  Objection  cannot  be  made  for 
first  tinie  on  appeal.* 

lEddy  V.  Lafayette,  163  U.  S.  456,  41  L.  ed.  225,  16  Sup.  Ct.  Rep.  1082; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v,  Vincent,  36  Ark.  451;  Allingham  v. 
Rix,  —  Cal.  — ,  28  Pac.  579;  Piellce  v.  Chicago,  M.  &  St.  P.  R.  Co. 
6  Dak.. 444,  43  N.  W.  813;  McSwain  v.  Howell,  29  Fla.  248,  10  So. 
588;  Lowell  v.  Gathright,  97  Ind.  313;  Liefheit  v.  Jos.  Schlilz  Brewing 
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Co.  106  Iowa,  451,  76  N.  W,  730;  Missouri  P,  R.  Co.  v.  Johnson,  44 
Kan.  660,  24  Pac.  1116;  Kennedy  v.  Cunningham,  2  Met.  (Ky.j  538; 
Pennsylvania  R.  Co.  v.  Reichert,  58  Md.  261 ;  Rawson  v.  PlaisteiJ,'  151 
Mass.  71,  23  N.  E.  722;  Longyear  v.  Gregory,  110  Mich.  277,  88' N.  W. 
116;  Shatto  v.  Abernethy,  35  Minn.  538,  29  N.  W.  325;  Drake  v. 
Surget,  36  Miss.  458;  MicDonald  v.  Cobb,  44  Mo.  App.  167;  Burnet  v. 
Cavanaugh,  56  Neb.  190,  76  N.  W.  578;  Jenkins  v.  Dean,  130  N.  Y. 
275,  29  N.  E.  126;  Curtis  v.  ^Vinston,  186  Pa.  492,  40  Atl.  '786; 
Greene  v.  Duncan,  37  S.  C.  239,  15  S.  IJ.  956;  Hilton  v.  Advance 
Thresher  Co.  8  S.  D.  412,  66  iST.W.  816;  Thirkfield  v.  Mountain  View 
Cemetery  Asso.  12  Utah,  76,  41  Pac.  564;  Wheatley  v.  Waldo,  36  Vt. 
237 ;  State  v.  Anderson,  20  Wash.  193,  55  Pac.  39 ;  Simonds  v.  Baraboo, 
93  Wis.  40,  67  IST.  W.  40;  2  R.  C.  l!  p.  75,  §  53. 

So,  also,  as  to  part  of  a  charge.  Norris  v.  Kipp,  74  Iowa,  444,  38  N.  W. 
152;  Homiston  v.  Long  Island.  R.  Co.  8  Misc.  687,  28  N.  Y.  Supp.  '658; 
Bremmer  v.  Green  Bay,  S.  P.  &  N.  R.  Co.  61  Wis.  114,  20  N.  W^  687. 

Or  that  it  was  given  orally,  when  it  should  have  been,  in  writing.,  Sams 
,    Automatic  Car  Coupler  Co.  v.  League,  25  Colo.  129,  54  Pac.  642. 

!!  Barrow  v.  Reab,  9  How.  366,  13  L.  ed,  177;  Leahy  v.  Southern,  P.  R.  Co. 
65  Cal.  150,  3  Pac.  622;  Stewart  v.  Mills,  18  Fla.  57;  Stewart  v.  Mur- 
ray, 92  Ind.  543,  47  Am.  Rep.  167;  Cox  v.  Allen,  91  Iowa,  462,  59  N. 
W>  335;  Runnells  v.  Pentwater,  109  Mich.  512,  67  N.  W.  558;  Omaha 
v.,McGavoek,  47  Neb.  313,  66  N.  W.  41^;  Robert^  v.  Lloyd,  ,4  N.  Y. 
Supp.  446;  Trumbo  V.  City  Street  Car  Co.  89  Va.  780,  17.  S.  E.  124; 
Blumberg  v.  McNear,  1  Wash.  Terr.  141;  Thrasher  v.  Poatel,  79  Wis. 
,503,  48  N.  W.  600. 

So,  as  to  a  modification  of  a  requested  charge:    Greene  v.  Duncan,  37  S.  C. 

239,  15  S.  E.  956;  Trumbo  v.  City  Street  Car  Co.  89  Va.780,,,17  S. 
E.  124. 

aWatei-bury  v.  Russell,  8  Baxt.  159;  InternationaV  T.  &  S.  F.  S.  Co.  v. 
Click,  5  Tex.  Civ.  App.  224,  23  S.  W.  833. 

Although  a  statute  declares  that  instructions  shall  be  deemed  excepted  to 
without  formal  exception  thereto  being  taken,  to  be  reviewed  they  must 
be  incorporated,  together  with  so  much  of  the  evidence  as  is  necessary 
to-explain  them,  in  the  bill  of  exceptions.  Kleinachmidt  v.  McDermott, 
12  Mont.  309,  30  Pac.  393.    See  Gassert  v.  Bogk,  7  Mont.  585,  1  L.R.A. 

240,  19  Pac.  281.  J         :  . 

Although  by  statute,  it  is  not  necessary  to  except  to  the  action  of  the 
court  in  giving  or  refusing  a  charge  requested  in  writing,  the,  jnere 
indorsement  "given''  or  "refused,"  with  the  signature  of  the  trial  juflge, 
on  charges  requested,  does  not  njake  them  a  pfirt  of  the  record ;  but 
they  must  be  presented  by  incorporation  in  a  bill  of  exceptions  and 
properly  assigned  as  errors.  Wesson  v.  State,  109  AJa.  61,  19  Sc.  514; 
Nupkola  V.  State,  109  Ala.  ?,  19,  So.  504.        ,.  ,     , 

It  has  been  held  that  a  code  provision  dispensing  with  the  necessity  of  Jtak- 
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ing  exceptions  to '  the  giving,  refusing,  or  modifying  of  instructions, 
does,  not  do  away  with  the  reason  or  necessity  for  making  objections 
,,  in  some  appropriate  way,  in  such  time  and  manner  as  to  give  tlie  trial 
court  an  opportunity,  to  correct  the  instruction,  if  found  erroneous. 
Denver  &  R.  G.  E.  Co.  v.  Eyan,  17  Qolo.  98,  28  Pac.  79.  ^nd  itWuld 
seem  from'  Bourke  v.  Van  ,Keuren,  20  Colo.  95,  36  Eac.  882,  that  if 
an  ^.ppellant  wishes  to  preserve  his  right  to  an  appellate  review  of  the 
instruction  complained  of,  ie  should  ha,ve  either  the  objection  or  excep- 
tion appear,  in  the  record  as  having  been  properly  saved.  But  in  Deliver 
&  R.  G.  R.  Co.  V.  Bedell,  11  Colo.  App.  139,  54  Pac.  280,  the  appfeilate 
court,  for  the  purppse  of  sustaining  a  judgment  for  plaintiff,  which 
was  attacked  on  the  ground  that  there  was  an  inconsistency  between 
the  general  verdict  aiid  a  special  finding,  whicli  entitled  defendant  to 
judgment  notwithstanding  the  verdict,  took  notice  tha:t  an  instruction 
through  which  the  inconsistency  was  sought  to  be  deduced  was  erro- 
neous; although  no  exception  was  taken  thereto; 

In  if orth  Carolina  it  is  not  necessary  to  except  to  charges  given  or  refused 
at  the  trial;  btit  it  is'sufiicient  linder  the  statute' and  a  rule'of  court  if 
they  are  set  out  by  appellant  in'  preparing  his  case  on  appeal.  ■  Lee  v. 
Williams,  111  N.  C.  200,  16' S.  E.  175;  Morriner  v.  John  L.  Roper 
Lumber  Co.  113  N.  C.  52,  18  S.  E.  94. 

And  in  Ohio,  if  the  record  shows  that  a  nlotion  for  a  nevv  trial  was  made 
on  the  ground  that  the  verdict  was  against  the  law  and  the  evidence 
and  that  the  overruling  of  the  inotlon  was  assigned  for  error,  and  that 
all  the  evidenije  offered  on  the  trial,  together  with  the  charge  of  the 
court,  has  been  properly  brought  up  by  the  bill,  the  reviewing  court 
will,  in  connection  with  the  evidence,  examine  the  charge,  whether  ex- 
cepted'to  or  not.'  Weybright  v.  Fleming,  40  Ohio  St.  52;  Little  Miami 
E.  Co.  V.  Fitzpatrick,  42  Ohio  St.  318. 

*ThuSj  failure  to  except  to  a  further  instruction  on  the  jury  returning  into 
court  after  they  had  retired  to  consider  their  verdict,  and  in  the  ab- 
sence of  counsel,  on  a  matter  ma.terial  to  his  client,  and  adverse  to  his 
interests,  will  not  preclude  consideration  by  the  appellate  court  of  the 
correctness  of  the  instruction.  Wheeler  v.  Sweet,  137  N.  Y.  435,  33 
N.  E.  483.  But  Stewart  v.  Wyoming  Cattle  Eanche  Co.  128  U.  S.  383, 
32  L.  ed.  439,  9  Sup.  Ct.  Rep.  101,  disposes  of  tiis  question  thus; 
"The  absence  of  counsel,  while  the  court  is  in  session,  at  any  time 
between  the  impaneling  of  the  jury  and  the  return  of  the  verdict,  can- 
not limit  the  power  and  duty  of  the  jlidge '  to  instruct  the  jury  in 
open  court  on  the  law  of  the  case  as  occasion  may  require,  nor  dis- 
pense with  the  necessity  of  seasonably  excepting  to  his  rulings  and 
instructions,  nor  ^ive' jurisdiction  to  a  court  of  error  to  decide  ques- 
tions not  appearing  of  record." 

If  a  case  is  submitted  to  the  jury  on  ai  erroneous  theory  of  the  law,  a 
party  is  not  prejudiced  by  his  failure  to  except  to  the  judge's  charge; 
it  is  sufficient  that  an  exception  be  taken  to  the  refusal  of  a  new  trial 
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oil   the,  ground   that  the   verdict   isl  iccffltrary   to   law.     Goldulaii    v. 
Swartwout,  117  App,.,,I>iv,  185,  ,103,  N,  Y-  Supp.  303, 

And  the  general  term  or  appellate  division  of  the  Nevr  York  supreme  court 
rtll  review  instructions;  given  or  refused,  though  not  formally;  ex- 
epted  to  on  the  trial.  Jacobs,  y.  Sire,  4  Jyiisc.)  398,  23, N,.  X  Supp. 
663;  Vorce  v."  bppenheim,  37'App.  Diy.  69,  5;5  Sf.  Y.  Supp.  '596.  So 
Iso  will  the  general  teVm  of  the  cominoh  pleas  court.  Austin  v. 
itaten  Island  Rapid  Transit  E.  Co.  39  ;N.  Y.  S.  R.  76,  14  N.  Y.  Supp. 
23.,,  Otherwise,  ,hoFevsr,|  on  appeal  from  the.  New  York  City  court 
0  the  genef.al  t9r;in,  qfjthat  .courjt.  ,]j:piperial  BJdg.  Co.  v.  J.  H.,.W*'od-, 
ury  Dermatological  Inst.  59  N.  Y.  Supp.  186.  Or  to  the  general  term 
f  the  common  pleas  court.  Crane  v.  Schloss,  39  N.  Y.  S.  R.  92,  14 
J.Y.  Supp.  886.  ,.^  .-,.,. 

To  authorize  a  review  by  the  general  term  . Without  ;ex;ceptions  it  must  be 
evident  that  the.  trial  court  misurnderstood  the  law,  and  misled  and 
misdirected  the  jury.  Ackart  v.  Ijansing,)6.Hun.  476;  Vorce  v.  Oppen- 
^pim,,^7  App.  Piy,  69,  ^5,2S[.,,Y.  Siipp.  596,  ,  Andeyep  this  practice 
does,  npt  do  a,\vay  yfith  aitd,  reypike,  the  usual  and  salutary  rule,  that 
where  a  trial  judge  misstates  the  law  to  the  jury,  or  omits  to  state 
proposl,tions ,  which  should  properly .  have  b.e^n,  stated,  it  is  the  duty  ^ 
of  counsel  to  except  to  the  chai;ge,  or  request  thp  judge  to  submit,  the 
omitted  propositions  and  except  to  the  refusal.  Goodenough  t.  Fuller, 
•"■  5  Ni' Y. 'S?E.'896i'*  '';, "■''■'  "■''  ''"''''   '' '   '  "]'   '"■'  '''^'■'  .'''      ' 

But  a.  local  practice  of  a  trial  court  to  regard  ag  ex.cepted  to  all  instruc-, 
_  tions  given  or  refused  will  not  obviate  the  necessity  of  an  exception 
unless  that  practice  is  made  to  appear  upon  the  face  of  the  record. 
Steyer  v.  Curran,  48  Iowa,  580. 

sChioagp  G.  W.  E.  Co.  v.  McCormickj  200  Fed.  376,  47  L,E.A.(N.S.)  18, 
118  C.  C.  A.  527'.;  Turner  v.  Brien,  184.  Iowa,  320,;  ,3  .A.L.E^  1585,  167 
N.  W.  584;  Thayer  v.  Old  Colony  Street  R.  Co.  214  Mass.  234,  44  L.E.A. 
(N.  S.)  1125,  101  N.  B.  368,  Ann.  Cas.  1914B,  865;  McLellan  v.  Fuller, 

.  220  Mass.  494,  Ann.  Cas.  1917B,  1,  108  N*.  Es  180;  Leonard  V.  Schalll, 

,  132, Mi}in,  ,44,6,  ^  A.L.R.  1166, ,  157  JST,.  .W.  723;  Eichard  v.  Amoskeag 
jMfg.  COf  —  N.  H,.  ,— :,  8,  A,ly.R.,  1426,  109  Atl,  88 ;  Miller  v.,De!3.ware 
Riv.  Trahsp.  Co.  85  N.  J.'l.'  700,  Ann.'  Cas.  19160,  165,  90  Atl.  288; 
Wilson  v.  Northern  P.  E.  Co.  30  N.  D.  456,  L..E.A.  lOl'sE,  991,  153  N. 
W.'429;  Baumlev.  Verde,  33- Okla.' 243,  41  L.E.A.  (N.S.)  840,  Ann. 
Cas.  1914B,  317,  124  Pac.  1083;  Osteen  v.  Southern.  R.  Co.  101  S.  C.  532,  ' 
L.R.A.1916A,   565,  Ann.   Cas.   1917C,   505,   86  S.   E.   30;    Schmidt  v. 

/  Garpfiiiter,  27  S/  Dj,412,  Ann.  Cas;  1913D,  296,  131  N.  W.  723;  House 
\.  Ghitago  &  N.  W.  E.  Co.  30  S.  D.  321,  Ann.  Cas.  1915C,  1045,  138 
N.  W.  809;  McCarthy  v.  Northfield,  89  Vt.  99,  Ann.  Cas.  191SA,  943, 
94.  Atl.  298;  Just  V.  Littlefield,  87  WaSh.)299,  Ann.  Cas.:  1917D,  705, 

.  151.  Pac.  .780;   Dishmaker  v.  Heck,  1 150  >  Wis.' '572;  .Ann. ,  Cas.  1917A, 

.  400,  150  N.  W.  951. 
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(8)  Verdicts- — Some  of  the  courts  will  not  consider  an  ob- 
jection to  the  form  of  the  verdict  unless  that  objection  was  called 
to  the  attention  of  the  trial  court,  and  an  exception  duly  sav6d ; ' 
while  others  hold  that  no  exceptio'n  is  necessary;* 

So,  again,  the  objection  that  the  verdict  is  not  supported  by 
evidence  will  not  be  heard  by  some  courts  unless  presented  on  a 
proper  exception.^ 

And  the  i  correctness  of  a  ruling  on  a  motion  to  set  aside  a 
verdict  will  only  be  considered  on  a  proper  exception  duly 
saved,*  '.  , 

iRaulerson  v.  Rockner,  17  Fla.  809;  McNally  v.  Weld,  30  Minn.  209,  14 
N:  W.  895 ;  Chapman  v.  White,  52  Mo.  179 ;  Sternherger  v.  Bernheimer,: 
.1.121  N.  Y.  194,  24  N.  E.  311;  Kuhlman  v.  WilllamB,  1  Okla.  136,  28 
Pae.  867;  Texas  .&  P.iR.  Co.  v.  Casey,  52  Tex.  112.   " 

2  Halderman  v.'Bii-dsall,  14  Ind.  304.  Especially  where  the  verdict  is  based 
on  an  erroneous  charge.  Levy  v.  Klepner,  15  Misc.  643,  37  N.  Y.  Sopp. 
582.  ■-'■  '  '    ■     • 

SMachauer  v.  Fogel,  21  Misc.  637,'  47  ISf.  Y.  ^upp.  1056;  Sehwinger  v. 
Raymond,  105' N.  V.  648,  UN.  E.  952.  ■ 

Contra,  of  a  case  on  review  by  the  general  term  of  the  supreme  court.  ■  See 
Sehwinger  v.  Raymond,  105  N.  Y.  648,  11  N.  E.  952. 

And  the  fact  that  at  the  close  of  plaintiff's  case  a  motion  to  dismiss  of  for 
a  directed  verdict  was  denied  under  an  exception  will  not  avail  with- 
out an  exception,  when  the  issues  were  submitted,  having  been  tlien 
•taken  to  an  adverse  ruling  upon  a  like  motion  to  dismiss  or  for  di- 
rected verdict.    Machauer  v.  iFogel,  21  Misc.  637,  47  N.  Y.  Supp  1056. 

*Nicol  V.  Hyre,  58  Mo.  App.  134. 

(9)  Dismissal  J  nonsuit,  directing  verdict,  etc. — Eailure  to  ex- 
cept to  a  ruling  granting  '  or  denying  *  a  nonsuit  or  dismissal,  or 
to  a  ruling  on  a  motion  for  a  directed  verdict,^  is  fatal  to  the 
right  of  review. 

So,  also,  an  exception  is  necessary  to, bring  up  for  review  a 
refusal  of  the  court  to  take  off  a  nonsuit.*' 

1  Palmer  v.  Bice,  28  Ala.  430;  Vincent  v.  Rogers,  30  Ala.  471;  Wyaft  v. 
Evins,  52  Ala.  285;  Sehroeder  v.  Schmidt;  74  Cal.  459,  16  Pae.  243; 
Nelmes  v.  Wilson,  4  Cal.  Unrep.  267,  34  Pac.  341;  McBride  v.  Latham, 
79  Ga.  661,  4  S.  E.  928;  Heddy  v.  Driver,  6  Ind.  350;  Stewart  v.  DaVen- 
port,  23  Minn.  346;  Harper  v.  Dail,  92  N.  G.  394;  Harrison  v.  Bank  of 
Illinois,  9  Mo.  181 ;  Pendleton  v.  Weed,  17  N.  Y.  72.    The  decision  not 
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being  an  order  finally,  determining  the  rights  of  the  parties  and  deemed 
to  be  excepted  toy  within  the  meaning  and  terms  of  a  California  statute. 
,(§  647,  Code  Civ.  Proc.)  Flashner  v.  Waldron,  86  Cal.  211,  24  Pac. 
1063. 

SWitkowski  v.  Hern,  82  Cal.  604,  23  Pac.  132;  Oakes  v.  Thornton,  28  N.  H. 
44;  Plumer  v.  Marathon  County  Supers.  46  Wis.  163;  Brown  v.  War- 
ren, 16  Nev.  228.  So,  on  appeal  to  the  general  term  of  the  New  York 
.,,  common  pleas  court.  VanDoren  v.  Jelliffe,  1  Misc.  354,  26  N.  Y.  Supp. 
636. 

Contra,,  Ballentine  v-  White,  77  Pa.  20;  Payton  v.  Sherburne,  15  R.  I. 
213,  2  Atl.  300.  And  on  appeal  from  the  New  Yqrk  city  court  to  the 
general  term  of  the  common  pleas.  Hopliins  v.  Clark,  14  Misc.  599, 
36  N.  Y.  Supp.  456. 

S  Stock  Quotation  Teleg.  Co.  v.  Chicago,  Bd.  of  Trade,  144.  111.  370,  33,  N.  E. 
42;  Haniford  v.  Kansas,  103  Mo.  172,  15  S.  W.  753;  Schwartz  v.  Family 
Fund  Soc.  26  Jones  &  S.  515,  12  N.  Y.  Supp.  717,  13  N.  Y.  Supp.  888 ; 
Curtis  V.  Wheeler  &  W.'  M^.  Co.  141  N.  Y.  511,  36  N.  E.  596;  Smith 
V.  Simmons,  66  Hun,  628,  21  N.  Y.  Supp.  47 ;  DeLendrecie  v.  Peck,  1 
N.  D.  422,  48  N.  W.  342;  Burke  v.  Noble,  48  Pa.  168;  Barnum  v.  Cham- 
berlain Land  &  Loan  Co.  34  S.  D.  137,  Ann.  Cas.  1917A,  848,  147  N.  W. 
647 ;  Kirch  v.  Davies,  55  Wis.  287,  11  N.  W.  689 ;  Holum  v.  Chicago, 
M.  &  St.  P.  R.  Co.  80  Wis.  299,  50  N.  W.  99;  McKinnon  v.  Atkins, 
60  Mich.  418,  27  N.  W.  564.      ' 

Cohtra,  Loving  v.  Warren  Couiityj  14  Bush.  316;  Collins  v.  Potts,  9  Ky. 
L.  Rep.  536.  And  where  the  direction  is  made  part  of  the  verdict 
'  and  embodied  in  the  bill.  Rosenthal  v.  Vernon,  79  Wis.  245,  48  N. 
'  W.-  48S. 

Arid  refusal  to  direct  a  verdict  will  be  reviewed  by  the  general  term  of 
the  New  York  supreme  court,  though  no  exception  was  saved.  Benson 
V:^Gerlach,  51  Hun,  640,  4  N.  Y.  Supp.  273.  But  not  on  an  appeal  froin 
the  New  Yqrk  city  court  to  the  general  term  of  the  common  pleas.  Paige 
V.  iChedsey,  4  Misc.  183,  23  'N.  Y;  Supp.  879 ;  Eckensberger  v.  Amtend, 
10  Misc.  145,  ,30  N.  Y.  Supp.  915.  ; 

And  where  a  verdict  has-been  ordered,  subject  to  the  opinion  of  the  court 
at  general  term,  an  exception  is  not  necessary  to  obtain  a 'review  of 
the  determination  of  a  question  of  law.  arising  upon  the  verdict  so  or- 
dered.    Duryea  v.  Vosburgh,  121  N.  Y.  57,  24  N.  E.  309. 

So,  plaintiff  in  a  case  in  which  exceptions  were  ordered  to  th^  appell.ate 
division,  who  asked  leave  to  submit  further  evidence  on  an  intimation 
of  an  intention  to  nonsuit  him  and  to  allow  an  exception,  is  entitled 
to  have  the  appellate  court  treat  the  case  as  though  an  exception  were 
taken,  though  no  formal  exception  was  taken  when  the  nonsuit  was 
actually  granted.  t>eane  v.  Buffalo,  42  App.  Div.  205,  58  N.  Y.  Supp. 
•810. 

*  Taylor  v.  Swltzer,  110  Mo.  410;  19  S.  W.  735;  Bondz  V;  Pennsylvania  Co. 
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138  Pa.  153,  20  Atl.  871;  Anderson  v.  Oliver,  ,138  Pa.  156,fao-AU.  981; 
.Harvey,  V.  Pollock,  148  Pfe  534,  23  Atl.  1127;  Pollock  y.  Harvey,  148 
Pa.  536,  23  Atl.  1128;  Finch  v.  Conrade,  154  Pa.  326,  26  Atl.' 368; 
Miller  v.  Balfour,  138  Pa.  183,  22  Atl.  86. 


2.  By  whom  exceptions  to  betaken.       ,      ,. 

An  exception  to  be  available  must  be  taken  by  the  party  ^  -who 
seeks  to  have  reviewed  the  ruling  or  instruction  complained  of.* 

And  a  joint  exception  taken  by  two  or  inoire  parties  is  unavail- 
ing Unless'  well  taken'  as  to  all.* 

7  ;<■; 

1  It  must  be  taken  by  a  party  to  the  suit.    Conrad,  v,  Johnson,  20  I^d^  421 ; 

Campbell  v.  Swasey,  12  Ihd.  70.        .  .  ,i   .^i 

So,  an  excepti,on  taken  by  an  attorney  as  amicus  omriw,  will  not  -bei  ,npticed. 

Birmingham  Loan  &  Auction,  Co.  y.  First  iNa;t.  Bank, .100  Ala. ; 249, 

13  So.  945;  Conrad  v.  Johnson,  20,  Ind.  421;  Knight  v.  Low,  15,Ind. 

374;  Ma,rtin  V.  Tapley,  ,119,M,ass.  116.  ,,;;     ..;..,,  j    - 

But  an  exception  taken  by  the  real  party  interested  in  the, appeal;  though 
,  not  the  tiominal  appellant,  is  sulfieient.','  Fries- v.  Porch,  49  Iowa,i351. 

2  The  .rule,  is  that,  an  exception  taken  by  one  .party  is  not  available  t6  his 

adversary.  Bingham  v.  Stage,  123  Ind.  281,  23  N.  E.  756.  But  that  it 
must  bejtaken  liy  the  p.arty  ela.iming,  to  .be  .injured.  Coates,,,v.|  Wilkes, 
94  Ni  C.'.174..'    "  '      ..  "'    '    '  '  ,;,,,  '   ..,., 

But  in  Grand  Rapids  v.  ^I>ej-kins,^78,,Mieh.  93,  43  .N.  ,W.  4Q37,  it  .igiheld 
tljat  the  fact  that  the  objection  and  exception  taken  to  a  charge;  were 
not  taken  by  the  counsel  representing  the  appellant  will  not  prevent 
him  froni  availing  himself  of  them. 

And  in  Duflo  v.  j:uif,  63  Mich.  513,  30  N..W.  105,  it, is  held  that,  although  it 
is  not  strictly  for.  the  eQUEt,to  determine  whether  an  exoeption-ishould  be 
noted,  if  the  party  sees  fit  to,  accept  the  judge's,  action,  it  is  sufficient. 

3Bosley  v.  National  Mach.  Co.  123  N.  Y.  550, '25 'N;  k  990 ;  Sofi6onmaker 
v.  Bonnie,  119  N.  Y.  565,  23iN.iE.1106;  Gfardner  v.  Friederioh, '25 
App.  Djv.,  521,  49  N..Y.  Supp.  1077;,  Markham  v.  .Washburn,  45  N. 
,  Y.  S.  E.  .683,  18  N.  Y.  Supp.  355.  Especially  where  the  one. as  to 
whom  the.  ruling  was  incorrect  made  no  .reqilest  that  its  effeet  be 
limited  by  approppiate  instructions.  Gardner  v.  Friederich,  25  App. 
Div.  521,  49  N.  Y.' Supp.  1077."    ",        |"\ 

3.  When  to  be  taken.  " 

And  to  secure  the  right  of  review,  an  exception  must,  be  .taken 
at  the  time  when  the  ruling  ^  or  instruction  ^  objected  to  is  giv«n ; 
and  should  be  .th,en  noted ;^  but  if  seaaona/bly  taken -the  judge' 
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may  allow  it  to  be  noted  before  the' verdict,*  but  not  after  ver- 
dict.'    ^     .    _ 

1  Turner  v.  Yates,  16  How,.  14,  29,  14  L.  ed.  824,  831;  Hanna  v.  iMaas, 
122  U.  S.  24,  30  L.  ed.  1117,  7  Sup,  Ct.  Rep.  1055;  Lest^r  v.  Georgia, 
C.  &  N-  E^  Co.  90  Ga.  802,  17  S.  E.,113;  Home  v.  Guiser  Mfg.  Co. 
74  Ga.  790,;  Corniff  v.  Cook,  95  Ga.  61,  51  Am., St.  Rep.  55,  22  S.  E.  47; 
Brown  v.  Caylor,  144  Ga.  302,  Ann.  Cas.  1916D,  745,  87  S.  E.  295; 
Matainger  y.  Fort,  118  Ind.  107,  20  N.  E.  653;  Kern  v.  Bridwell,  119 
Ind.  226,  12  Am.  St.  Rep.  409,  21  N.  E.  664^  Thomas  v.  Griffin,  1  Ind. 
App.  457,  27  N.  E.  754;  Hughes  v.  Robertson,  1  T.  B.  Mon.  (Ky.)  215, 
15  Ami.  Dec.  104;  Cobb  v.  Stewart,  4  Met.  (Ky.)  255,  83  Ain.  Pec:  465; 
Lee  Gin  &  Mach.  Co.  v.  Duncan,  1  Mifes.'Deo.  No.  18,  159,  23  So.  1018; 
Ucton  V.  Kansas  City,  O.  &  S.  R.  Go.  56  Mo.  App.  337;  Ciirpeitter  v. 
Carpentel','  78  N.  H.  440,  L.R.A.1917F,  974,  101  Atl.  628;  Allen  v. 
Sallinger;  108  N.  C.  159,  12  S.  E.  896;  Stewart  v.  Huntington  Bank, 

II  Serg.  &  R.  2167,  14  Am.  Dec.  628;   Stedham  v.  Creighton,  28:  S.  C. 
609,  9  S.  E.  465;  Bransford  v.  Karn,  87  Va.  242,  12  S.  E.  404.    See  also 

■:    note  to  Missouri  v.  Hope,  8  L.R.A,.,  60S;,  Chicago,,  I.  &,  E.  R.  Po. ,v, 

iiLinn,  30.  Ind.iApp.,,88,  65  N.  E.  552;  Kenney  v.  Hampton,  73  N.  H. 

45,  58  Atl.  1046;  Alley  v,  Howell,  141,  N.  C.  113,  35  S.  E.  821;  Qillou 

V.  Redfleld,  205  Pa.  293,  54  Atl.  886.  , 

So,  of  exceptions  to  the  improper  conduct  or  remarks  of  the  trial  judge,  or 

'  of  counsel. ',  Chandler  V.  Thompson)  30  Fed.  38;  Hoyt  v.  Carpenter,  6 

Kan.  App.  305,  51  tac.  71;   Kennedy  v.  Holladay,  25  Mo:  App.  503. 

The  improper  restriction  of  the  number  of  witnesses  on  any.  one  point. 

Skeen  v.Mooney,  8.  Utah,  157,  30  Pac.  363;  Meier  v.  Morgan,  82  Wis. 

289,  52  N.  W.  174.    The  improper,  admission  or  rejection  qf  evidence. 

■     ,  Watson  V.  LaGrand  Roller  Skating^inkCo.  177  HI.  ,303,  52  N.  E.  ,317; 

Brown  v.  Kolb,  8  Pa.  Super.  Ct.  413;   Feidler  v.  Motz,  42  Kan., 519, 

22  Pae.  561;  McPheerv.  Sullivan,  77  Wis,-  33,  45  N.  W.  ,808;  Hangen 

V.  .Haehemeister,  114  N.  Y.  566,  5  L.R.A.  137,,  24  N.  Y-  S.  R.  52,6, 

III  Am.  St.  Rep.  691,  21  N.  E.  10,46. 

In  MQAnaw  V.  Matthis,  129  Mp.  142,, 31  S.  W.  344,  it  is  held-, that,  though 
the  record,  fail  to  show  a  prompt  exception  to  certain  rulings  com- 
plained, of,  by  the  use  ofsucl^  phrases  as  "then  and  ,there,"  "at  the 
moment,"  "immediately,"  or  wpfds  of  Ijke,  import,  it,  is,  sufficient  if 
the  record  does  i  show  that  the  questions ,  ruled   on   were  raised   one 
I  ,.iaft,er,  the  other  on  thei  same  day,  and  tha,t  after  the  ruling  on  each 
,  question  an  exception  was  taken. 
And  in  Laird  v.  Upton,  8  N.  M.,409,  45  Pac.  1010,  the  words  "during  the 
progress  of  a  trial,"  in  a  statute  requiring  exceptions  to,  decision  of 
.     the  court  on  any  matter  of  law  arising  during  the  progress  of  a  trial 
to  be  taken  at  tl;ie  time  of  the  decision,  were  held  to  mean  during  the 
steps  taken, from  the  beginning  of  the  trial  to  its  final  disposition  in 
the  tri,al ,.  court,,  including  a  motion  in  arrest  and  a  mdtion   for  a 
new  triaL 
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In  West  Virginia,  an  exception  to  a  ruling  of  the  court  upon  the  trial  may 
be  taken  at  any  time  before  the  retirement  of  the  jury,  Gilmer  v. 
Sydenstrieker,  42  W.  Va.  52,  24  S.  E.  566 ;  Greenbrier  Industrial  Expo- 
sition V.  Ocheltree,  44  W.  Va.  62G,  30  S.  E.  78. 

SKaiisas  P.  R.  Co.  v.  Twbmbly,  100  U.  S.  78,  25  L.  ed.  550;  Holmes  v. 
Montauk  S.  B.  Co.  35  0.  C.  A.  556,  93  Fed.  731.  But  it  is  too  late  after 
part  of  the  jury  have  retired.  Spooner  v.  Handley,  151  Mass.  313,  23 
N.  E.  840. 

So,  of  failure  to  charge  on  a  special  point,  or  refusal  to  give  a  requested 
charge.    Thrasher  v.  Ppstcl.  79  Wis.  503,  48  N.  W.  660. 

And  in  Fire  Asso.  of  Philadelphia  v.  Euby,  53  Neb.  730,  79  N.  W.  723, 
,  reversal  on  the  ground  of  omission  to  file  the  instructions  with  the 
clerk  before  they  were  read  to  tjtie,  jury,  was  refused  because,  no  ex- 
Cf^ption  was:  taken  on  the  ground  before  they  were  read. 

In  some  of  the  states,  an  exception  is  not  necessary  to  have  a  review  of 
the  action  of  the  trial  court  as  to  instructions.  For  cases,  see  supra, 
§  1,  c  (7). 

3  An  exception  to  a  ruling  on  a  question  of  evidence  must  be  taken  and 
reduced  to  Writing,  or  entered  in  the  minutes  at  the  time  the  ruling 
is  made;  but  an  exception  to  a  charge  given  to  the  jury  must  be  taken 
before  verdict.  N.  Y.  Civ.  Prac.  Act.  §  446.  And  see  Eubenield  v. 
Eabiner>  33  App.  Div.  374,  54  N.  Y.  Supp.  68,  where  an  exception 
to  order  directing  a  verdict,  taken  after  the  discharge  of  the  jury, 
was  held  to  have  been  taken  too  late. 

And  §§  105,  108,  Civ.  Prac.  Act,  providing  for  relief  from  a  judgment  order 
or  other  proceeding  taken  against  one  through  his  mistake,  inadverture. 
or  excusable  neglect,  and  for  supplying  omissions  from  any  proceedings, 
cannot  be  invoked  for  the  purpose  of  supplying  exceptions  nunc  pro 
t«nc  claimed  to  have  been  omitted  through  inadvertence  and  mistake. 
Fifth  Ave.  Bank  v.  Parker,  15  N.  Y.  Supp.  734.      * 

4Hunnicu'tt  v.  Peyton,  102  U.  S.  333.  354,  26  L.  ed.  113,  116;  Gibson  v. 
Beveridge,  90  Va.  696,  19  S.  E.  785. 

A  practice  of  the  trial  court,  not  embodied  in  a  rule,  permitting  excep- 
tions to  be  taken  after  the  close  Of  the  trial,  and  included  in  the  bill 
of  exceptions  as  if  taken  in  proper  time,  does  not  obviate  the  neces- 
sity of  a  iimely  exception  at  the  trial  and  before  verdict.  Johnson  v. 
GarW,  19  C.  C.  A.  556,  43  U.  S.  App.  107,  73  Fed.  523. 

S  United  States  v.  Carey,  110  U.  S.  51,  28  L.  ed.  67,  3  Sup.  Ct.  Ecp.  424; 
Eenfroe  v.  Wynne,  74  Ga.  406;  Mann  v.  Maxwell,  83  Me.  146,  21  Atl. 
844;  Oakley  v.  Van  Noppen,  95  N.  C.  60;  Virgin  Cotton  Mills  v.  Aber- 
nathy,  llS  N.  C.  402,  20  S.  E.  522. 

So,  an  exception  appearing  only  in  the  statement  of  facts  filed  after  ad- 
journment for  the  term  will  not  be  noticed.  Mallory  v.  Smith,  70 
Tex.  262,  13  S.  W.  199.  So,  also,  of  one  raised  for  the  first  time  on 
the  motion  for  a  new  trial.     Garner  v.  State,  31  Fla.  170,  12  So.  038; 
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•  ^Barker  v.  Todd,  37  Mijin.  370,  34  N.  W.  895.  On  for  the  first  lime  on: 
appeal.    Knight  v.  Chicago,  R.  I.  &>  P.  E.  Co.  81  Iowa,  310y46  Ni  W. 

r:    1112;'  Smith-  v.  Pearson,'  44  MinM.  397,  46N..  W.  849 ;  i  ■  JlcSraw  v. 

■'■      Franklin,  2  Wash.  17,  25  Pac.  911',  26  Pacj.SlO.i      ' 

In  Iowa,  an  exception  to  a  ruling  or  decision  must '  he  taken  at  the  time 

it  is  made.    Nagel  v.  Guittar,  62  Iowa,  510,  17  N.  W.  671.     But  ah  ex- 

!  ception  td  instructions:  need  not  be  taken  at  the  time, .  but  may  be  at 

■'arty  time  within  three  dayS' after  verdict.     Watson:  v.'iStotts,' OS  Iowa, 

659,  27  N.  W.  813.     They  iilay  beJ  taken  on  the  motion'  for -a. new 

trial,  ilmade  within  the  time. limited.;    |De,ere  v,. JSfeedles,  65  Iowa,  101, 

'21  N.  W. ,  203 ;  1  Rpwen  v.,  rSojnmprSj  .101  'ipwp,/  735,  , ge  ;N.  W.  ,897. 

1  But  extending  the  time,  in  which  to  file .  such  mptiop  doe^  not,  ex,tend 
the  time  in  which  to  file  exceptions.     Leach*  v.  Hill,  9|7  lovya,  81,  66 

.„     N.,W,|69.  ,    ',;         „„„„_,,    „,     .      ,.     ,,    ...      „^    ^,„,,.     ,      ,       , , 

In  North  Carolina  an  exception  to  a  charge  or  refusal  |to  charge  may  be 
first ,  taken . in  tlx.e,  appellant's  stE^te^lent  of  case  pn  appeal;,  but  excep-, 

.,,  ;,t^o,ns  as  to  all  other -p^ti^^i;s  inus|>  be , taken  at  the  tijije,  Lee  v.  .Wil- 
liams, 111  N.  C.  200,  16' S.  E.  175;  .jMarrinei;  v.,  John  L,.  Roper  .Lu'ipber 

,.    ^Cq.  113  N,  C.  q2,  18  S,  E.  94;  Smith  y.^  Smith,  108  N.  C.  365,'  12  S.  E, 

.'  ,1045,  13  S.  E.,  113.,  But  exceptions  to  a  charge)  filed  after  settlemeiit' 
of  the  case  on  appeal,  are  too  late, — especially  where  no  extension  of 
time  in  which  to  file  them  is  shown  by  the  record  or  in  writing,  and 
appellant's  claim  o|  consent  is  denied  by  appellee.    Hemphill  f.  jllbrri- 

■;'%on,  il2  K.'C.'75^,  i7'S.''E.'535;'  ■  '  '  '■  /  '         ''"''*' 


4.  Sufficiency.  ,    , 

a.  form,  of  exception. — No,  particular  .ifprin.ifl.  alleging  an^d, 
saving  exceptions  is  required ;  if;  the  court  understandg-t.liat  coun- 
sel except  to  a  ruling  or  Tetfusal'  to  rule,  instructions  given  or 
refusal  to  instruct,  it  is  sufficient.*  Arid  the  actual  use' of''- the 
word  "exception"  is  not  always  necessai-y  'to~  show  *that  one  'was 
duly  'ifpien ;  *  'no>r  on  the  other  hand  does  it's  lise  always  indfckte- 
tbat;  an  exception  was  taken.' 

ILeavenworfflt  v.  Lafayette  Mills,  6  Kan.   288;   t^^wing  v.   Clifford,,  136 

„„  Mass,,  482.    Aik}  that...  th^y,  in  tend  not  to  abide  the  ruling.    Woolsey  y. 

,'    L3,sher,,3^  App!^'piy.,  108''^  N".  Y.^^upp...737:^'''''-"';  ■  '"  ^'"'■"    ;       '  '    '  ' 

The  danger  in  .not  taking  an  exception  expressly  and  formally  ig  that  the 

:  judge,  may  not  undMst^nd  that!  co,unsel ,  inji^j^d  .to  except,  and  0ius  the 

, exception  may  be, lost,.  .,Sp  an  expeption  tp.an  order  , denying  amotion 

■for  a  new  trial  ag^tpd  on  the.  ground.  tha,t  certain  findings  of  law  are 

against  :the  law  of,  the  land, and  against  the  evidence'^suMciently  saves 

the  question  of  law ,  for  review,  though  no  formai  of  technical  .gxcep- 

„tions  were  saved  to  the  findings  themselyes.    Leavenworth  v.  Latayette 

'Mite  Kan; -288."^^   -'  •^■'^^''   ""^'■"^■^?   ^'  "'   "''   ^^  '   ^^   ^'    ''' 

Abbott,  Civ.  Jur.  T.— 25. 
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But  merely  han'ding  to  the  judge  a  ■written  request  for,  inStructioiis,''does 
riot' necessarily  imply  tkati  it  it  is  not  granted,  an  exception  is>  sayed; 
if  the  party  intends  to  except  to  the  charge  given,  as  >  not  conforming 
to  his  request,  it  is  his  duty  to  allege  exceptions  in  such  form  ,that 
the  judge,  may  understand  them  to  be,  iptended  as  such.  L.^yland  v. 
Pingree,  134  Mass.  367., 

So,  also,  merely  objecting  to  the,  admission  of  evidence,  the  record,  not 
showing  a  specific  exception  to  the  ruling  on  the  objection,  is  4ngufl5- 
'  cienti     Crabtree  V.  Vanhoozier,  53  Mo.  App.  405.  _  ■    i 

And  simply  praying  an  appeal  ia  not  equivalent  to  an  exception  to'  the 
ruling  of  the  trial  court  assigned  as  error  so  as  to  dispense  with  the 
nebessary  statutory  exception  to  such  ruling.  Fletcher  v:  Waring,  137 
Ind.  159,  36  N.  E.  896.  "  ■ 

And  an  exception  taken  in  the  form  of  an  argument  will  not  be  noticed, 
■    Hall  V.  Hall,  45  S.  C.  33,  22  S.  E.  777.         '  ,       a 

But  an  oral  exception  to  an  order  or  decision  is  sufficient  if  -filtered  of 
record  and  the  grounds  appear  in  the  entry  at  the  end  of  the  decision. 
Cramer  v.  White,  29  Iowa,  336.  ■      ■ 

In  Washington,  exceptions  to  rulings  need  not  be  noted  in  the  journal  of 
the  trial  court  or  come  up  to  the  appellate  court  in  the  form  of  journal 
entries.  Oregon  R.  &  Nav^  Co.  v.  Owsley,  3,  Wash.  Terr.  250,  13'  Pao. 
,    710.     ^  ■  /  \    ''    ''  '  ,       ',  ,'    '.'  ' 

2  Thus,  a  recital  in  the  bill  of  exceptions,,  tliat  to,  the. "action  of  the  court 

in  giving  said  instruction,  defendant  then  and  there  bfcjected,  is 
sufficient  to  show  that  an  exception  was  reserved  to  such  instruction, 
Eisner  v.  Supreme  Lodge,  K.  L.  H.  98  Mo.  640,  11  S.  W.'  991.  '  "'  '- 
So,  a  statement  Of  the  court,  in  ruling  on  evidence,"  that  certain  testimony 
"  was,  under  objection,  subject  to  the  competency  of  the  i  witness, ,  suffi- 
ciently shows  .that  jeflfectual  objections  and  sufficient  exception's  were, 
at  some  tiine  during  the  trial,,  talien;  to  its  admission,     Whitney  v. 

Traynor,  74  Wis.  289,  42  N.  W.  267.      , 

'  '■      ■■■',■  ,         f  .•;!/;    ;■  '       ,.         ,  i  ;, 

And  an  objection  to  the  exclusion  of  testimony  on  the  ground  of  ,the  wit- 
ness's incompetency,  based  on  a  suggestion  to  tlife  court  that  there  ig' 
no  evidence  of  such  incompetency,  is  a  pi^oper  mode  of  reserving' an  ex- 
ception to  the  court's  ruling.  _  Cromwell  v.  Horton,  94  Ala.  647,  10 
So.'358.       "    -'"■''^'    "■  ■       ■  ,T)    r,     .,,;/•-  ■■       ..  :     .    .(i, .-„.;,,,,.. 

3  Thus,  counsel's  statements,  "I  except  to  that  statement,"  "I  take  excep- 

tion to  that  statement,"  "I  except,"  or  statements  by  the  court  "let 
exception  be  noted,"  "note  the  exception,"  "made  during  counsel's  argu- 
ment to  the  jury,  are  not  sufficient  to  present  for  revie*  the  arguments 
complained  of,  unless  taken  to  an  adverse  ruling  on  previous  Objec- 
tions properly  raised.  Marder  v.  L^arj-,  137  111.  319,  26  N.  E.  1093; 
North  Chicago   Street  fc.   Co.  v.  Sduthwick,  105  HI.   494,  46  N.  E. 

377.  '      "  ■  '  "  :^ 

As  to  the  necessity  of  an  objection  preiceding  the  ex!ception,  see  Sttpra, 
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ii"  §  1,  note '2;  and  for  the  necessity  generally  of  objections,  see  ante, 
J    chapter  ix.;   Offers   of   Evidfence  and  Objections. 

h.  Anticipatory  note  of  intended  exception. — A  previous 
reseryatiQii  qf  the  right  to  except  subseciueiitly  is  not  a  su£Bcient 
exeeption.^  ,.  < 

1  Gregory  v.  Dodge,  14  Wend.  593,  affirming  4  Paige,  557. 

"d.  stipulations  as  to  exceptioiis. — A  stipulation  of  counsel,  or 
a  direction  by  the  trial  judge  to  which  there  is.  no  dissent,;  that 
the  ;Stenographer  should  enter  an  exception  to  whatever  there 
should.ibe  an  objection  to,  does  not  make  a  subsequent  objection 
e^Tilivalent  to  an  exception; -but  will  entitle  an  objecting  party  to 
iuve  ah  exception  inserted,  on  the  settlement  of  the  case.^ 

Nor  i§ '  a  stipulation  that  it  is '  understood  that  an  exception 
fbllows  every  objection  on  the  trial,^  or  that  a  general  exception 
shj^l  s,erve,as  a  particular  exception  to  each  objection,'  available; 
as , an  exception.  ,■       ,  '   i;,. 

:'t ' .  :    .  Ml.:  , .      .  ■      - 

l.SJ?phens  V.  Eeynolda,<  6  N.  ¥.454;,  Briggs,  v.  Waldjron,  83  N.  Y.  582. 

,]i,, Contra,  Stevenson  v.  Woltman,  81  Mich. ,  200,  45.N.,W4  825.   jjmd 
see  Co^es  ,and  statutes  in  various  states.      ; 

2  Greer  v.  Greer,  58  Hun,  251,  12  N.  Y.  Supp.  778. 

sPeople  V.  Buddensiecfe, '103  N.  Y.  501,  57  Am.  Eep.  766,  9  '^.  E.  44. 

1   .'"'     [     ■','  '      ' 

d.  ^  Particularity  and  definiteness. .  (1)  In  general. — Excep- 
tions to  be  of  any  avail  must  present  specifically  the  ruling  or 
instruction  objected  to ;  ^  an  exception  to  one  ruling  will  notiavail 
toi  bring  up  for  review  another.^  - 

ISprin^eld  F.  &  M.  Ins.  Co.  v.  Sea,  21  Wall.  162,  22  L.  ed.  513;  BMl- 

.adelphia^  Gaisualty  Co.  v.  Fechheimer,  220  Fed.  401,  Ann.  Cas.  1917D, 

64,  136  C.  C.  A.  25;   Morse  v.  Tillotson  &  W.  Co.  253  Fed.  340,   1 

;     A.L;R.  1485,  165  C.   C.  A.   122 ;   Birmingham  E.  Light  &  P.  Co.  v. 

Gonzalez,  183  Ala;  273,  Ann.  Cas.  1916A;  543,  61  So.  80 ;.  Millar  v. 

Millar,  175   Cal.   797,  L.H.A.1918B,   415,   Ann.   CaK   1918E,   184,   167 

Pac.  394;  Carmodyiv.  Capital  Traction  Co.  43  App.  D.  C.  245,  Ann. 

/.    Gas.    1916D,    706;  .Coons   v.    Pritchard,    69    Fla.    362,    L.E.A.1915P, 

55.8,1  68  So.  225,  9  N.  G.  C.  A.  483 ;   Suttles  v.  Smith,  75  Ga.  830 ; 

Central  R.  Co.  v.  Freeman,  75  Ga.   331;   Devine  v.  Delano,  272 '111. 

166,  Ann.   Cas.   1918A,   689,   111   N.   E.   742;    Davidson   Bros   Co.   v. 

,  Des  Moines  City  R;  Co.  170  Iowa,  467,  Ann.  Cas.  1917G,  1226, 153 
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N.  W.  79;  Ingram  v.  Kansas  City,  S-  &  G.  R.  Co,  134  La;  377,  50 
L.E.A.(N.S.)  688,  64  So.  146;  Cumberland  Glass  Mfg.  Co.  vi  De  Witt, 
120  Md.  381,  Ann.  Cas.  1915A,  702,  87  Atl.  927 ;  McLellan  v.  Fuller, 
220  Mass.  494,  Ann.  Ca,s.  :^917B,  ,1,  108  N.  E.  180;  Baxter, v., Wo^d- 
"ward/19i  Mick  3ir9,  Ann.  Cas.  19180,  946,  158  N.  W.  137;  Southard 
r.  Latham,  18  N.  M.  503,  50  L.R.A.(KS.)  87l,'  138  Pac.  205;  Cleve-' 
land  V.  Bateman,  21  N.  M.  675,  Ann.  Cas.  1918E,  1011,  158  Pac.  648; 
Cureton  v.  Westfield,  24  S.  C.  457;  Lewis  v.  New  York,  L.  E.  &  W. 
E.  Co.  123  N/Y.496,  26  N.  E.  35?';  Butler  v.  Oswego,  fee  ■Hun, '358,  10 
N.  Y.  Supp.  768;  Russell  v.  Olson,  22  N.  D.  410,  37  L.R.A.(N,S.) 
1217,  Ann.,Cas.  1914B,  1069,  133  N.  W.  1030;  Cummings  v.  Lqbsitz, 
42  Okla.  704,  L.R.A.1915BI,  415,  142  Pac.  993;  .Sallask©  v. .  I^letR^er,,, 
73  Vt^ash.  593,  47  L.R.A.(N.S.)  320,  Ann.  Cas.  l^l^D,  760,  13^  Pac.  648; 
Hubbard  t.  Equitable  Life  Assur.  See.  81  W,!  Va.  66'3,  4  A.L.E.  886, 
95  S.  E.  811.  And  see  hote  to  State  v.  libfe',  8  L.R.A.  eOSi'Mt. 
Nebo  Anthracite  Goal!  Co.  v.  Williamson,  78  Ark.  530,  ^84  S.  VSf, 
779;  White  v,  Black,  14  Pa.  Sujfer.  Ct.  459;  MagponjV.  Before,,  7,3 
Vt.  231,  50  AtJ.  1070;  Whipple'  y.  Preeee,  24  Utah,  364,  67,  Pac. 
1072;  Pennsylvania  Co,,  v.  Whitney,  95  C.  C.  A.  70,  169  Fed.  573; 
Wood  V.  Dodge,  23  S.  D.  95,  120  N.  W.  774.'  '    '     '  '       ' '} 

8  Springer  Lithographing  Co.  v.  Falk,  8  C.  C.  A.  224,  20  U.  S.  App.  296i 
69  Fed.  707;  Travelers'  Ins.  Co.  v.  Murray,  16  Colo.  296, '26  PaC 
774;  East  St.  Louis  Electric  H.  Co.  v.  Stout,  150  111.  9,  36  N.  E. 
'  963;  State  ex  rel.  Roe  v.  Weaker,  123  Ind.  512,'  24  N.  E.  330;  West'-' 
lake  V.  Muscatine,  85' Iowa,  119;  52  N.  W.  117;  State  ex  rel.  Smith 
V.  Judge  of  Eighteenth  Dist.  Ct.  38  La.  Ann.  920;  Heriiian  v.  Jeffries, 
4  Mont.  513,  1  Pac.  11;  Schoonmaker  v.  Bonnie,  119  N.  Y.  565,  23 
Nj  E.  ;1106;  King  v.  Biiffaloj  57  Hun;  586;  10  N.  Y.  Supp.  564;  Eft.- 
Twp.  V.  Beaver  Twp.  4  Sadler  (Pa.)  49,  18  W.  N.  C.  438,  7  Atl.  133; 
Schoonover  v.  Condon,  12  Wash.  475,  41  Pac.  195. 

Conira,  of  a  question  necessarily  involved  in  the  one  duly  excepted  to. 
Re  Parker,  55  Hun,  604,  8  N.  ^yj  Supp!  394.  So  whei-e  the  court 
directs  a  verdict,  an  exception  to  the  court's  ruling  thereon,  in  the 
absence  of  anything  from  which  it  maybe  impliedithat  the  right 
to  go  to  the  jury  has  been  waived,  is  sufficient  to  present  the  objec- 
:tion  on  appeal  that  there  were  questions  of  fact'  for  the  jury, 'though 
.there, Was  no  exception  to  his  previous  denial  to  go  to  the  jury.  Kum- 
berger  v.  Congress  Spring  Co.  158  N.  Y.  339,  53  N.  E.  3.  And  so,' even 
though  there  was  no  specific  request  that  each  fact  be  submitted 
and  an  exception  saved  to  the  ruling  '  thereon.  ■  'Vail  v.  Eey- 
j'nolds,  118  N.  Y:  297,  23  N.  E.  301.  And'whetf  a  motion  to  dismiss 
■the  complaint  and  a  motion  to  go  to  the  jury  are  substantiailly  simul- 
taneous, an  exception  to  a  denial  of  the  latter  motion  is '  equivalent 
to  an  exception  to  the  granting  of  the  motion  to  'dismiss.  Smith  v. 
i  Stephens,  47  Hun,  318.     ,  '      .  '      ;    '      — 

(2)  Exceptions  in  gross.. — So,  a  general  exception  directed  to 
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several  rulings^or  instructions,  or  to  a  charge  invoh'ing  mor« 
than  a  single  proposition,  is  not  available  if  any  one  of  the 
rulings,  instructions,  or  propositions  isieorrect; '  but  each  rul- 
ing sought  to' be  reviewed  must' be  presented  on  a  timely  ex- 
ception.*      ''      ■  '•  ■     '      i 

iBoogher  v.  New  York  L.  Ins.  Go.  103  U.  S.  90,  26  L.  ed.  310;   Pliil- 

rn    adelphia  Casualty  Co.  v.  Fechheimer,  Ann.  Cas.  1917D,,  64,  2^0  red, 

401,  .136  C.  C.  A.  25;,  Birittinghani  R.  etc.,  Co.  v.  Gonzalez,  ,183  Ala. 

273,  Ann.  >Cafe.  1916A,,.543i  61   So.   80;,  Whyte  v.,  Rosencrantz,   123 

i'  Gal.  634,  56  PaoJ  436;   Gray  v.  lElzroth,  10  Ind.  App.  587,,  37  N.  E. 

551;  Elton  v.  Markham,  20  Barb,  343;  Jones  v.  Osgood,  6  N,  Y.  233; 

Cronk  V.  Canfisld,  31  Barb.,  171;   L^ttreU  v.  Martin,  112  ]Sr.;,C,,5fl3. 

17:  S.  E.  _573j  Neeley  v.  D.empcratic  Pub,  Co.  12  Wash    659,  41  Pac 

-173.    -.;  '.-„;     ,  ,  ;.         ',',.,,,,'  ',     ^ 

Contra;  if  the  railings  as  a  wliole  embrace  but  a  i  single  proposition  of  law. 
I  Hemkle  V.  Keota,  68  Iowa,  334,  27  N.  W.  250.  ,,,! 

8  Walter  V.  Walter,  117  Ind.  247,  20  N.:E.,  148;  .  Kleinsclimidt  v. 
Her,  6'Mbnt.  122,  9'Pac.  901;  Bosley  v.  National  Macli.  Go.  J..25  N. 
Y.  554,  25  N.  E.  990;  Meekina  v.  Tatem,  79  N.  C..546;  Murray  v. 
Murray,  6  Or.  17  i  Pearce  v.  Suggs,  85  Tenn.  .724,  4  S.  W.  526;  Car- 
roll V.  Little,  73  Wis.  52,  40  N.  W. -582..  f  •       _    ^  .- 

And  so  takeii  that  there  shall  be  no  doubt  aS  to  the  speuific  rulingi  stiught 
to^be  reserved  for  review,  arid  no  necessity'  to  hunt  for  it  during  the 
progress  of 'tie' cause.  '  Kiinball  v.  Carter;'  95  Va.  77,  38  L.H.A.  570, 

■       2^  S.  E.  823;'  Carroll  ir.  Little,  73  Wis.  52,  40  N.  W.  582.  - 

(3)  Evidence.— Whether  or  not  evidence  was  improperly  ad- 
mii^ted.  or,  excluded  will  not  ^e  determined  oh  "an  appellate  re- 
view, unless  the,  exception  specifically  points  out' the  evidence 
cbnsidered  objectionable,^  or  shows  what  the  evidence ,  offpred 
and  rejected  was.*  Exceptions  to  rulings  on  evidence  shp,iild  be 
specific'  ,.,.-,  ■■     !■  :  ■, . 

...ilsrov  CAn  the  eqr^ecthess  of  a' ruling  dn  a  motion  to  strike  out 
e;pidence,  be,  reviewed  if,  the  exception  fails  to  poi^it  out  the  evi- 
dence in  question  and  its  objectionable  featiires.*      ;,.    , 

ISirmingham.  y.  Pettit,  ,21  D.  C.  209;',  Weston  y.  Mo'odjr,  29  Fla.  169, 
;:  10  i.Sp.  612;  ,Minter  v.  State,  104  Ga.  743,  30  S.  E.  9^9;  Louis- 
.!::i>yjl}q  &  N-^B-  Cp.'  v.  Montgomery,  17,  Ky.  L.  Kep.  807,  32  S.  W;  '738; 
.•,.;,iFBSn,ch.  V.  Day,  89|Me.,441,  36  Atl.  909;  Wiley  v.  Logan,  9S  N.  g!'358; 
.„  .Hoviiard  v,  Quattlebaum,  46  S.  G.  95,  24  s!  E.  93.  Ancl  S^e  ndte  to 
,t(  Shinpers  ,v.  Proprietors  of  Locks  (jt  Canal,  14  L.R.A.  5S4.  " 
It  should  be  so  pointed  out  as  not  to  subject  the  court  to  i^ineceasary  labor 
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and  danger  of  mistakes  by  being  required  to  search  through  the 
record  for  it.  Kimball  v.  'Carte'r,  95  Va.'.  77,  28  L.E!A.  5i0,  27"^.'  E. 
823.  '     '  ■   • 

Thus,  a  mere  reference  to  the  evidence  as  being  found '  upon  certain- desig-- 
nated  pages  is  insufficient.    White  v.  Moss;  92  Ga.  .?44,  18-  S.  E.,  13„ , 

And  upon  a  general  exception  to  evidence,  partly  admissible  and ,  partly 
inadmissible,  the  court  is  not  bound  to  separate  the  legal  and  the 
illegal  portions.     Lowe  v.  State,  88  Ala.  8,  7  So.  97.         ,    ,  ,  , 

So,  an  exception  to  a  question  put  to  a  witness  must  state  the  name  of 
the  witness.  Freeny  v.  Freeiiyj  80  Md.  406,  31  Atl.'304.r',  Andwhat 
his  answer  was.  Baltimore  &'F.  T.  Turnp,  Co.  v.  Hebb,  88  Md.  132, 
40  Atl.  879 ;  Cecooni  v.  Eodden,  147  Mass.  164,  16  N.  E.  749:;  Francis 
V.  Eosa,  151  Ma^s.  532,  24  N.  E;  1025.  And  that  it  was  unfavorable 
to  the  exceptant.    Cecconi  v.  Rodden,  147  Mass.  164,  16  N.  E.  7*9. 

And,  according  to  Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Jackson,  5  Ind.  'App. 
547,  32  N.  E.  793,  and  Carpenter  v.  Willey,  65  Vt.  168,  26  Atl.  488, 
to  reserve  an  available  exception,  to  the  exclusion  of  testimony,  a 
proper  question  must  be  asked,  and,  on  objection  thereto,  an  offer 
made,  stating  the  testimony  the  witness  will  give  ,  if/  permitted  to 
answer,  and  aii  exception  taken  to  the  exclusion  of  the  eyidpnee  as 
shown  by  the  question  and  offer. 

« Dunton  v.  Keel,  95  Ala.  159,  10  So,  333 ;  Marshall  v.  HaneocJ-C,  80  Cal. 
82,  22  Pac.  61;  DeGraffenreid  v.  Menard,  103  Ga.  651,,  30  S.  E.  560; 
Hirschl  v.  J.  I.  Case  Threshing  Mach.  Co.  85  Iowaj_,45.1,  52  N.  W. 
363;  Gay  v.  Tower,  173- Mass,  385,  53  N.  E.  999;  Phoenix  Ins.  Co.  v. 
Padgitt,  —  Tex.  Civ.  App.  — ,  42  S.  W.  800;  Miller  v.  Statej'28  Tex. 
App.  445,  13  ,S.  W.  646.  And  its  materiality.  Pennsylvania  Co.  v. 
Newmeyer,  129  Ind.  401,  28  N.  E.  860;  Meyers  v.  Cohn,  4  Misc.  185j 
23  N.  Y.  Supp.  996.  And  see  note  to  Shinners  v.  Proprietors  of  Locks 
&  Canals,  12  L.R.A.  554.  ,  •  v 

So,  an  exception  to  rejection  of  a  question  proposed  to  be  put  to  a  wit- 
ness must  set  out  the  question  (Masons'  Union  -L.  Ins.  Asso.  v. 
Brockman,  20  Ind.  App.  206,  50' N.  E.  493;  Gipe  v.  Cummins,  116 
Ind.  511,  19  N.  E;  466;  Kern  v.  Bridwell,  119  Ind.  226,  21  N.  .E. 
664;  Swearingen  v.  Hartford  Ins.  Co.  52  S.  C.  309,  29  S.  £.  722), 
the,  answer  expected  (Tolbert  v.  State,  87  Ala.  27,  6  So.  284; 
Sullivan  County  Comrs.  v.  Arnett,  116  Ind.  438,  19  N.  E.  299;  Paddle- 
ford  V.  Cook,  74  Iowa,  433,  38  N.  W.  137;  Tbdd  v.  LoUisvilb  &  N. 
E.  Co.  10  Ky.  L.  Rep.  864,  11  S.  W.  8;  Smethurst  v.  Proprietors  of 
,  Independent  Cong.  Church,  148  Mass.  261,  2  L.R.A.  695,  19  N.  E. 
387;  Peterson  v.  Mille  Lacs  Lumber  Co!  51  Minii'.  90,  52  N.  W.  1082; 
Sellars  v.  Poster,  27  Neb.  118,  42  N.  W.  907;  Herring  v.  Mason,  17 
Tex.  Civ,  App.  ,559,  43  S.  W.  797;  MeAuley  v.  Harris,  71  TeX.  631, 
9  S.  W.  679;  Wegtcott  v.  Westcott,  69  Vt.  234,  39  Atl.  199),  and 'show 
that  the  answer,  would  have  been  favorable  (Tolsbh  v.'  Iilland^  &  S. 
)  Coasting  Co.  6  Mackey,  39;  Todd  v.'Louisville  &  N.  R.  Co.lO  Ky.  L. 
kepi  864,  ll  S.  W.'-8).  '''"    ''   ''  "■  ■    :■■■■    >    '! 
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SMiUar  v.  Millar,  175  Cal.  797,  L.R.A.1918B,  415,  Arm.  Cas.  191SE,  184, 
•167  Pao.,394;  Coons  v.  Pritehard,  gS  Fla.  362,  L.RiA.igioF,  558, 
68  So.  225,  9  N.  C.  C.  A.  483;  Sherwin  v.  Aurora,  257  111.  458,  43 
L.'R.A.(N.S.)  1116,  100  N.  E.  938,  4  N.  C.  C.  A,  87;  Dp,vidson  Bros.  Co. 
V.  Dea  Moines  City  R.  Co.  170  Ipwa,  467,  Ann.  Cas.  1917C,  1226,  153 
N.  W.'  79;  Cumberland  Glass  Mfg.  Co.  v.  De  Witt,  120  Md.  381,  Ann. 
Cas.  1915A,  702,,87;Atil.  927;  Miller  y.  Journal  Co.  246  Mip.  722,  Ann. 
Cas.  1914B,,  679,  152  S.  W.  40;  Garrison  v.  Newark  Call  Printing 
&;Pub.  Co.i  87  N.  J.  L.  217,  Ann.  Cas.  1917C,  33,  92  Atl.,,590; 
■Comstock  V.  Jacobs,  89  Vt.  133,  Ana.  Cas.  191SA,  465,  94  Atl.  497; 
Hubbard.  V.  Equitable  I|.  Assm.  Spo.  81  W.  Va.  663,  4  A.L.R..886, 
95  S.^E.  811: 

ILippitt  V.  St.  Louis  Dressed  Beef  &  Provision  Co.  27  Misc.  222,  57  N. 
Y.  Supp.  747.  ,     ...  , 

And  an  exception  to  a  ruling  on  a  motion  to  strike  out  evidence,  part  of 
which  is  legal  and  part  illegal,  is  unavailing,  if  it  includes  both  the 
legal  and  illegal.     Henry  v.  Hall,  106  Ala.  84,  17  So.  187;   Kahn  v. 

M.  'New  York  Elev.  R.  Co.  7  Misc.  53,  27  N.  Y.  Supp.  339. 

(4).  Instructions  and  charges.^A'  general  exceptioil  to  a 
cnarge,  not  directed  to  the  portion  objected  to  as  incorrectly  stat- 
ing the  law,  but  (Jirected  to  the  charge  as  a  whole,  is  unavailing,' 
unless  the  charge  contains  but  a  single  proposition,^  or  unless  it 
is' erroneous  as  a  whole.' 

And  a  general  exception  to  a  charge  containing  two  or  more 
independent  and  distinct  propositions,  or  an  exception  in  gross 
to  several  instr.uctions,  will,  not.be  noticed  if  any  one  of  them 
is  correct.* 

And  an  exception  to  a  portion  of  a  charge  *  containing  several 
propositions  is  insufEcient  if  any  of  the  propositions  are  correct." 

So,  an  exception  to  brie  instruction  is  not  available  to  bring 
up  for  review  another  instruction  not  excepted  to.' 

But  in  taking,  an  exception  to  the  charge  of  the  court  on  a  par- 
ticular proposition  it- is  not  necessary,  to  segregate  the  remarks  of 
the  court  on  that  exception  from  all  other  portions  of  the  charge 
and  object  to  the  very  words  of  the  judge;  it  is  sufficient  if  the 
proposition  complained  of  and  the  ground,  of  complaint  are 
clearly  cajied  to  tbe  attention  of  the,  court.'  '  '  .    ,         : 

lIl^enoii-'Car/T^'orks  V.  Trinkle,  3  A.L.R.  1394,  228  Fed.  634,  143  G.  C.  A. 
156;  Morse  V;  Tillotson  etc.,  Co.  1' A.LlR.  1485,  253  Fed.  340,  165 
C.  C.  A.  122;  Brown  v.  Kentfield,  50  Cal.  129 ;  -Carmody  v.  Capital 
Ttac.  C6.  43  App,  D.  C.  245,  Ann.. Cas.  1916D,  706;  Rogers  v.  Rogers, 
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74'  G'a.  398;  Ingram' V.  Kanfeas  City, '  etc.,  R.  Co.  134  La.  377,  50 
L.R.A.  (N.S.)  688,  64  So."14e;  Hunting  v.  Downer,' 151  Mass.  275, 
23  ISfJ-Ei  832;'  Eli'einer'v.  Stillwater  Street  E.'&' Transfer  Go.  31 
Mlilh.  193,  17  N.  W.  2*79;  Miller  v.  Delaware  River  Transp.  Cfa.  85 
N.  J.  L.  rob,  Ann.  Cas.  19'16G,'  165,  90  Atl.  288;  Booth  v.  Suezey,  8 
N.' Y.  276;  Hemphill  v.'Mbrrison,  112  N.  C.  756,  17  S.  E.  535;  Russell 
Y.  Olson,  22  N. 'D.  410,  37  t:R.A.(]Sr.S.)  1217,  Ann.  Cas.  1914B, 
1069, '133  N.  W.'IOSO;  Behrens  V.  Behrens,  47  Ohio  St.  323,  2S  N. 
E.  209;  Baumle  v.  Verde,'  '93  .Okla.-243,  41  L.R.A.(N.S.)  ■.  840, 
Ana.  Cas.  lSl4B,  Sl7,  124  Pa'e.  1083 ;  Chimmings  v.  Lobsitz,  42  Okla. 
704,  L.E.A.19i5B,- 415,  142  Pac.  993;  Biauskett  v.  Keitt,  22  S.  C. 
200;  Brigham  City  v.  Crawford,  20  Utah,  130,  57  Pac.  842;  Rowell 
V.  Fuller,  59  Vt.  t688j  10  Atl.  853-;  Harris  v.  Bfeiaertan,  ,85;  Wash. 
64,  Ann.  Cas.  1916C,  160,  147  Pac.  638;  Smith  v.  Coleman,  77  Wis.  343, 

46  N.  W.  664.  '      ■•'   — .         ,. ,  ,,; 

Thus,  a  general  exception  to  the  charge  as  given  is  too  indefinite!.    Pearce 

V.  "korth   Carolina'R.   Co.   124' N.   C-  83,   44   L.R.A.    316;   32   S.   E. 

399;   Marks '«.'  Tompkins,  '7  Utah,  421,  27  Pac' 6.     Or  to  each. part 

of  a  charge.     Potter  v.  Seymour,  4  Bosw.  140;   Nevins  v.  Bay  State 

S.  B.  iCo.  ,4.Bosw;  225.     Orto  the  charge  of  the  coiart  as  given,  and 

to,  :each,  jEipd  every  part  thereof.     McAllister  v.   Engle,  521  Mich.  56, 

17  N,  W.  694.    Or,  to  the  charge  and  |;o  each  ar.l  every  par't  and' to  the 

whole 'thereof. ,  Yates 'v.  Bachley,  33  Wis.  185.    'Or  io'so  mu«h  of  the 

"following  eha!rge"  as  is  set  forth  in   a  statement  containing,  many 

independent   propositions.     Bouck   v.   Eno,s,!  61   Wis.   660,   21   N,  W. 

825/,Or,,to  the  last  half  of  .t,h?  charge.     Bigelow  v..  West  Wisi^opsin 

R.  ,Co.|,27  ,|W,iSj.  478,     And  an  exception  to  a  charge  covering  several 

pages,  as  follows, :    ,  At  the   conclusioii  of  the  charge,  counsel  called 

the  attention  of  the  court'  to  tho's'e' po'rticins  of  the  charge  inclosed  in 

brackets,  and,  after  having  the  same  read  to  the  court  by  the  reporter, 

thereupon  stated  that' hei  excejjted 'toi  all  of  said  poj-tiona  so  .read, , 'and 

to  which  the  aittention  of ,  the  court  was  so  ca,lled,  "and  to  the  whole 

and,  to.iftach  aiid   every   part  thereof, — presents   nothing   for  reviewl 

Tucker  v.  Salem , Flouring  Mills  Co.  15  Or!  581, 'I'e'Pac.  426;  ' 

?„Eddy  v.^Ho.ward,  23  lo-s^a,  175;  lli^qua' v.' HolineS,  16  N.  Y.  193;  Nidkum 

,       V.  Gaston^'  24  Or.'^'SO,  33  Pad.  6'71,  35  Pac.  31;   Buffalo  Barb  Wire 

Co  y/ Phillips, '  67  Wis.  129,' 30  N.  W.  295.     So  of  a  charge  which  is 

not  a'p'ortion  of  the  main  charge  ibut  stands  in  the  record  disconnpctpa 

'-' '  trom 'and I  independent,  of  It.  ,  .^mith  v.  Matthews,  9,  Misc.  427,  29  K 

s!v   Y.  Supp.  1058.;,    .;,,,,,  j,,    ,  1^      ,  ,,        -•'"'■'■      '    '■'  ' 

8  Memphis  &  C.  R.  Co.t  v.  Reeves,  10  Wall.  189,  19  L.'  \ei.  9).2 ;  May  v. 

Gamble,  14  Fla..467;   Snyder  v.  Viola  liiin.  &' S'mel'llirig*  Co.  2  Idaho, 

771,  26:Paq.,  127;  Hentig, v.  Kansas  Loan,&  T.  Co.  28  Kan.  617;  Eed- 

..   man  v..YosSj-46  ]Sfeb.  512,  ,64|N,  W.  '3,094 ;"Langford  v.  Jones,  18  Or. 

•,.;307,  22,P,ae.,ia64.,_     ;,,■;,',,     ,;,,,,,'',       ''',  ,","  \ 

4  Baltimore  &  P.'  E.  Co.' v.  Mackey,  167  U.  S.  72,  39,1..  ed.  624,  15  Sup. 
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et.  Eej*.  491;  Antiliony  v.  LouisTille  &  N.  R.  Co.  132  U,  S./J72, 
33  L.  ed.  301, '10. Sup.  Ct.  Rep.  53;  Stevenson  v.Moodjj  83  Ala.  418, 
3  So.  695;  Quertermous  v.  Hatfield,  54.Ark.  16,  14  S-W.  1096;.  Cock- 
rill' v.  Hall,  76  Cal.  192,  18  'Pae.  318;  G&vallaro  y.  Texas  &  P.  E. 
Co.  110  Cal.  348,  42  Pac.  918;  Wooton  v.  iSeigel,  5  Colo.  424;,Campl)ell 
V.  CarrUth,  32  Fla.  264,  13  So.  432;  Kelly  ViJohn,  13  ,  Jnd.  ,,App. 
'579,  41  N.  K  1069;  Reeves  Brts.  v.  Harrington,  8.5  Iowa,  741,  52  N. 
W.  517;  Ryan  v.  Madden,  46  Kan.  245,; 26  Pac.  679;  State  v.  Elahprty, 
—  Me.-'^  5  Atl.  563;'  Woods  V.  Berry,  ,7  Mont.  195,  14  Pac.  758; 
Brooks  V.  Lutcher,  22  Neb.  644,'  36  N.  ,Wi  128;  24  Neb.  ,3,00,  38  IST., 
W.  780;  Reynolds. v.; Bostpn  ^;M,  R.  Co.  43  N.  H.  580;  Prpbst  v. 
Domestic  Missions,.  3  N.  .jVT.  373,,, 5  Pac,  702,,  reversed  without  ,dis- 
cussing.,this  point  in  129  U.  S.  182,  32  L.,  ed,  642,  9  Sup.,  Ct.  ^ep. 
263;  MqAJistpr  y..  Long,  ,33  Qr.  3p8,  54  Pac.  194.  See  also  f/ichty_ 
V.  Tannatt,  11  Wash.  37,  39  Pac.  260,  where  it  is  said'  that  a  more 
liberal  rule  ,^hpiild  perhaps  be  applied  as  to  oral  instructions;  the 
court,  hojding,, however,  that  :^  general  exception  to  the  whole  of  the 
iiistruqtions,  /  .but  particularly,  nientioning  portions  thereo^f ,  will  be 
available ,  only  as  to,  those  po;i;tion^  particularly  mentioned.  But' see 
McCosker  v.  Banks,  ,84  Md,^92,,35  Atl.  935,  where'  it  is  held  i hat  the 
action  of  ,tl^e  .  ,court  on  -  sev^ji;a.r  prayers  f Qr,  instructions  niade  at '  the 
same,  time  is,b]^t  a  single  ,d^ci^ion,  a,  general  exception  to  which  is 

,    ^Vifficient,!,  ,Aifd,  gee,, qasqs,  cited  in.  fi<)t,e  1,  supra. 
Illustrations  of   insufficient   exceptions   within   <ihe   above   rule:— to   each 

,:  I  and  every  part  of  the  charge.  Caldwell  v.  Murphy,  11  N.  'i!.  416; 
,Shull  1^.  Raymond,  23  Minn.  B6. '  To  a;ll  arid  each  part  of  tlie  forego- 
ing charge  a,nd  instructions.  Block  v.  Da;rling,  140  U.  S.'  2.34,' 35  L. 
ed.  ,476,  ll  Sup.  Ct.  Rep.  832.  To  eacb  "iof  the  charges  m'ade  by  the 
court  at  plaintiff'^  request.  Piper  v.  New  York  C.  &'H.;R.  R.' Co. 
89  Hun,  75,  34  N".' Y.  Supp.  1072.'  To  ea;ch  of '  the  instructions  ^ven 
to  tlid  jury  resjpectively.  iBahbury  v.7Sherin,.(4.  Sl'D,  88,  55  K.  W." 
723.'  To  evei'y  line,  sent<ince,  and  paragraph  of  the  charge.  ;  ElEfnieJison 
v.  Dyckman,  26  Mich.  169l    To  each' paragi-aph  of.  the  charge, .;  Scpyille 

''T.'- Salt 'Lake  City,  11  Utah,  60,'  39'  Pac.  '481.  An  exception ,  severally 
and  separately  to  each  and  every  section  and  each  and,' every  paragraph 

I  of  said  charge  as,  given.  Syndicate  Ins.  Co.  y.  Catchjngs^  104;  Ala.^ 
176,  1(Q  So-,  46...  ,To  the,  charge  and  each  and  every  part  thereof.  Ed- 
wards v.;  Smith,,,  16   Colo.  ,529J  27  ,P.ac.   809;^  Lu,e'dtke  v..  JeiTery,   89 

..Wis.  136,  ,61  N.  W.  292.  Cpptr^,  Lyrie  y.  Adams,  'Si  Kan.  fe&2',  33 
Pac.  5,9,9.    To  t^e,  giving  of  said  charge  and  such  several  propositions 

.  of  ^TjVitber^in  containpdf.'j.Keith  v.,'^plls','l4  C(>la|321^  23  Pac'.'%91. 
To  the  giving  of  which  and  to  the  giving  of  each  part  tlierebf.  Meeker 
y.  Crardella,  1  Wash.  139,  23  Pac.  837.  To  which  charge  aiid  feach 
and  every' pai't  of  it  defendant' excepted.  Mayberry  v.  Leeolr,  58  Ala., 
339.  To'  the  whole  of  the  charge  and  to  each'  part  of  it.  Jones  y. 
Osgood,  6  N."Y.  233.  To  the  whole  Charge  and  every  part  thereof. 
Nichols  &  S.  Co.  V.  Chase,  103' Wisi'570; "79  N.  Wi  772j    To  an  entire 
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charge  or  to  all  the  instructions  not  included  in  bra-cketa.  Crosby 
v.  Maine  C.  R.  Co.  69  Me.'  418.  To  the  charge  in ■  its i  entirety  and  to 
the  following  portions  thereof,  followed  by  several  propositions  em- 
bracing substantially  the  saiiie  charge.  Vider  v.  O'Bi-jen,  10  C.  C. 
A.  385  18  U.  S.  App.  711,  62  Fed.  326.  To  said  oral  instruetjons 
and  each  and  every  part  thereof  by  the  court.'  Moore  v.  Moore,  4 
Cal.  Unrep.  190,  34  Pac:  90. .  An  exception  in  the. abstract  at  (thg  close 
of  the  instructions,  to  all  of  which  the  plaintiff  "then  and  there"  ex- 
cepted.    Hallenbeck  v.  Garst,  96  Iowa,  509,  65  N.,  W.  417. 

But  in  Phoenix  Ins.  Co.  v.  Moog,  81  Ala.  335,  1  So.  108,  an  exceptioii  fol- 
lowing several  charges  given  and  eipress'^d  thus:  "The  defendant 
excepted  aild  now  excepts  to  6ach '  one  of  these  charges  as  given;" — 
was  held  a  sufficient  reservation  of  a  separate  exception  to  each. 

And  where  instructions  are  in  separate  paragraphs  and  nuinhered,'  an 
exception  to  the  instructions  arid  to  each  and  every  of  them  then 
and  there  duly  taken,  is  sufficient.  Eitchey  v.  People,  23  Colo.  314, 
47  Pac.  272,  384.  So,  too,  is  an  exception' to  the  giving  of  each  of  Such 
instructions  duly  and  severally  taken  at  the  close  of  all  the  instruc- 
tions, which  had  been  preceded  by  the' specific  exception  to  the  instruc- 
tion objected  to,  sufficient  to  bring  it  up  for  review.  Bradbury  v. 
Alden,  13  Colo.  App.  208,  57  Pac.  490.  And  in  Adafts  v.  Chicopee, 
147  Mass.  440,  18  N.  E.  231,  an 'exception  to  So  much  of  the  charge 
as  related  to  counsel's  contehiion, ''which  was  substantially  incor- 
porated therein,  was  held  sufficient.  '  '-  :  . 

6  The  rule  that  exceptions  should  not  befe'ased  upon  mere  extracts  from  the 
judge's  charge,  jn  which  no  distirict  legal  proposition  is  stated,  does 
not  apply  where  the  jvjdge,  in  his  charge,  has  stated  a  distinct  and 
separate  legal  proposition  as  applicable  to  the  case.  Cfarrick  v. 
Florida  p.  &  P.  p.  Co.  53, S.  C.  448,  31  S.  E.  334..' 

6  Rice  V.  Schloss,  90  Ala.  416,  7  So.  802;  Hughes  v.  Heyman,  4, 4pp.  D. 

C.'444;  Small  v.  ■Williams,  87  Ga.  681,  13  S.  E.  ;589;  Maip  v.  Oien, 

'47  Minn.  89,  49  N.  W.  523;  Detroit  Water  Comrs.:  v.  Burr,  3  Jones 

&  S.  523;  Dickerman  v.  Quiney  Mut:  F.  Ins.  Co.  67  Vt..  609,  32  ,Atl. 

489 ;  Corcoran  V.  Harran,  55  Wis.  120,  12  N. 'W.  468. 

According,  to  Anderson  v.  Southern  E.  Co.  107  Ga. '  500,  33  S.' E.  644, 
the  rule  is  that  a  general  exception  to  an  extract  from  the  tharge 
makes  the  simple  (juestion  W'hether  the  whole  extract  is  erroneous, 
and,  unless  the  whole  of  it  be  illegal,*  the  exceptioh  m'ust  s'peeifldally 
point  out  th«  illegal  part;  otherwise,  it  Canriot  be  ascertained  whether 
the  pa,rty  is  complaining  of  the  part  that  is  sound,  or  of  that  which 
is  erroneous. 

To  raise  the  question  of  the  use  i  of  a.  particular  word  by  thf  trial,  judge 
in  charging  thei  jjiry,  exception  must,lje  made  to  the  word  specifically, 
and  not  to  the  portion  of  the  charge  in  which  it  appears.  IS'ational 
Cash-Register  Co.  v.  Leland,,37  O.  C.  A.  372^  94. Fed.  502. 
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TRyall  v.  Central  P.  E.  Co.  76  Cal.  474,  18  Pad.  430;  Varnum  v.  Taylor, 
.  "10  Bosw.  148. 

SWliat  Cheer' Coal  Co^  v.  Johnson,  6  CJ  C.  A.  148,   12  U.  S.  App.  490, 
66  Fed.  810. 

^;j(5)  -Refusal  or  failure  to,  instruct.^— So,  a  general  exception 
to  a  refusal  or  failure  to  give  several  requested  instructions  or  to 
charge  several  propositions  is  insufficient,^  unless  a:ll  of  the  in- 
structions or  charges  v^ere  proper  and  should  have  been  given  ^ 
unless  otherwise  expressly  provided  by  statute  or  rule  of  court.' 

iFleming  v.  Latham,  48  Kan.  773,   30  Pac.  166;   Wimbish  v.  Hamilton, 
47   La.  Ann.   246,  16   So.   856;    Edgell  v.   Francis,  86   Mich.   232,  48 
N.  W.  1095;  Carroll  v.  Williston,  44  Minn.  287,  46  N.  W.  352;  NeWall 
V.  Bartlett,  114  N.  Y.  399,  21  N.  E.  990;   Foote  v.  Kelley,  126  Ga. 
799,  55  S.  E.  1045 ;   Walnut  Ridge  Mercantile  Go.  v.  Cohn,  79  Ark. 
'338,  96  S.  W.   413;    White  v.   Lumiere  North  American  Co.   79   Vt. 
'■    206;  B  L-.R.A.(N.S.)   807,  64  Atl.  1121;  Graham  v.  Edwards,  —  Tex. 
Civ.  App.  — ,  99  S.  W.  436. 
Tlius,  an  exception  to  so  much  of  the  charge  as  is  variant  from  the  re- 
quest is  insufficient.     Beaver  v.  Taylor,  93  U.  S.  46,  23  L.  ed.  797. 
'■'''' So,' also,  is  an'exception  to  the  refusal  and  chfirge  of  the  court.    Jones 
v.  East-Tennessee,  V.  &  G.  R.  Co.  157  U.  S.  682^  39  L.  ed.  856,  IS 
Sup.  Ct.  Eep.  719.  .      _ 

And  an  exception  to  a  refusal  to  charge  as  requested  and  to  the  charge 
,,;  as  given,  is  itoo,  general.     Copp   v.  iHollins,   56   Hun,   640,   9   N,   Y. 
.     Supp.  57;  Bishop  v.  Goshen,  120  N.  Y.  337,  24  N.  E.  720.     Especially 
I , .  where  some  of  the  requests  were  given  as  requested,  others  modified, 
'  and  some  refused.     Read  v.  Nichols,  118  N.' Y.  224,  7  L.R.A.  130,  23 
N.  E.  468.    But  Brick  v.  Bosworth,  162  Mass.  334,  39  N.  E.  38,  treated . 
an  exception  to  rulings  on  requests  as  made  as  saving  to  the  exceptant 
eifceptions  to  rulings  at  variance  with  those  requested  and  to  which 
the  .^.ttention,  of, the  judge  was  specifically  directed  by  request  to  rule. 
■  And' Hayes  v.'Bush  &  D.  Mfg.  Co.  102'n.  Y.  648,  5  N.  E.  784,  holds 
that  a  single  exception  to  refusal  to  charge  as  requested  and  to  the ; 
court's  charging  to  the  contrary  is  not  open  to  the  objection  that  it 
is  a  single  exception  to  two  propositions.  ,,,  ,  ,      .     , 

So,  a  stetpmen-t  by  the  jwdge  that  it  is  understood  jtliat,  every  omissiop 
and  modification  of  requests  is  deemed  excepted  to  by  each  counsel, . 
is  insufficient,  where  the  record  shows,  no  omissions  or  modiii cations. 
'Gray  v.  Epchen,  125  Cal.  1^57  Pac.  664.  But  Weber  v.  Kansas  City 
'"'datle  R.  Co.  '100  Mo.  203,  7  L.R.A.  822,  13  S.  W.  587,  holds  that  a 
statement  in  the  bill  that,  to  the  refusal  to  give  certain  numbered 
requested  instructions,  counsel  then  and  there  excepted  at  the  time, 
is  not  a  general  exception  to  the  refusal  gf  th?  instruction  ^s  a,  wbol?.- 
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2  Southern  P.  Co.«  v.  Hetzer,  1  L.E.A.(N.S.,)   288,  68;  C.  C.  A.  26^  l^q^Fed.- 

272;  Teague  v.  Lindsey,  106  Ala.  266,  17  So.  538;  Kan?,^s,  pity 
,1  iSouthern  R.  Co.  v.  Morris,  ..80.  Afjk.  52S,  10  Ann.  Cas.  618,  98  S.' W,, 
363;'  Ingalls  v.'Oberg,  70  Minn.  102,'  72  N.  W.  841;  Gardner  v.  State,' 
55  N.  .J.  L.  17,  26  Atl.  30;  Powers  v.  Hazelton  &  L.  il.'  Co.  33 
Ohio  St.  429;  Salomon  v.  Cress,  22  Or.  177,  29  Pac.  439;  Marks  v. 
Tompkins,-  7  Utah;  421,  27  Pae.'  ej  Gross  v.  Hays,  73  Tex.  5l5,  ill 
S.  W:  523;'  '•  ■"■  :■:'■'■■  ■  .i.-iiV  ■■    :  ..r 

So,  a  i^eheral  exception  to  matter  superadded  to  a  requested  leharge  given 
i«  unavailing 'if -any  part  of  , it  is  corrects  ,  Verdery  v.  •^av.an,ijah,,  ,1", . 
'      &  W.;R.  Co.  82  Ga.  685,  9  S.  E.  1133..'       ,        ,  ...       \'":' 

On  a  general  exception  to  the  refusal  of  several  instructions  the  appellate 
■     review   is   confined   to,  the   question,  whether    some   one   of  .them,  was ^ 
^f   ihcSrrebt ;  ,and  therefore  properly  refus,ed,     Ya,ger  v.  ItlcCormack,  41 
Fla.   204,   25    So.  ;883.v  .'  Hi;;  .  '     .r       , 

But,  though  an  exception  be  irregularly  taken,  the  question  soughf.  to  he 
'  raised  and  reviewed'  may  be  reviewed  if,  all  the  pajities  understood 
what-  it  was,  and  the  judge  was  aatisiied  with  the  exceptions  as  ;'pre- 
'  sented  to  him.     National   Ciish'rRfegister  Co.  v.  Leland,  37  p.  C.  A. 
372,  94  Fed.  502.  •;  -  ^, 

3  Thus,  in  Alabama,  where  an  exception  to  a  ruling  of  the,  court,  givipg 

'  or  refusing  an  instruction,  requested  in  writing  .need  not  be  reserved. 
Code,  §  3016.    And  see  supra,  §  1,  c  (7).,i  note  ,3.  ,  And  in  Iowa,,,.  See 
,'      White  V.  Elgin  Creamery.  Co.  108  yIoWa,:522,  7.8  N.  W..283.        i 
See  also  note  3  to  next  succeeding  section.  '  :      .  - , 

'--"■'■_,'  '■'■'   '■     '  ''      "'    '   "'  ■'■     "  '  -  •'"  •    '  "''  ■ '  ,./. 

{^^  Specifying  erro?*.^— The  grounds  of  the'  alleged  error  in 
tKe  queistion  .sought  tq  he  reviewed  must  he  presented  in  a  direct 
and  positive  form;  *  and  an  exception  t^ken  on  one  ground  yill 
not  S^upport  an  EtSsignment  of  error  on  another.^ 

,  So,  the  Cori'ectness  of  a  ruling  admitting  or  excluding  evidence 
willjUot  he  considered  unless  the  grounds  of  objection  are  made 
to  .appear  in  the  exception;,^  nor  vcill.an  objection!  on  a  grdjtind 
not  specified  in  the  exception,  b?, noticed.*  ,,    ,     ,,., 

"■And  exceptions  to  charges  and:. instructions,' .or  refusal,  or 
failure  to  charge  as  requested,*  must  point  out  vpith  particularity 
the  errors  complained  of,  unless  otherwise  expressly  provided', 
by  statiifp.''  '  '       '  ^  m  ,.    ,.  v     .,;,!.  . 

.And  an  exception  assigiiipg  one  grqiind  of  error  is  iibt'  avail- 
able to  question  the  correctness  oriSufficiency  of  ,a.  charge  pr^in- 
struetion  on  another  ground.' 

1  Guggenheim'  v.    Kirchhofer,    14   C.   0.   A.    72,   26   IJ, ,  S.,  App.  ,664,   66 


XII.— EXCBI'TIONS.  397 

Fed.  755;'Sdlbroa  v! 'Ceiiter^ille  &  K.  Irrig.  Ktch  Co.  76  Cai.  8, 
17  Pac.  932;'  Georgia  R.  Co.  v.  Olds,  77  Ga.  673;  Coble  v.  Mtzroth, 
125  Ind';  429,  25  'N'J'K  544;  Brantz  v.  Marcua,  73 '  Iowa,  64,  35 
N.  W.  115;  Topeka  Primary  Asao.'  V.  Martin,  39  Kan.  750,  18 
Pao' 941;  Jones  v.  Worden,  12'  Ky.  L.  Rep.  105;  13  S.  W  "911; 
Warner  v.  Clark,  45  ta.  Ann.  863,  21  L.R.A.  562,  13  So.  203;  Balti- 
more &  0-iE.  Co.  V:  Mali,  66  Md.  53,  5.  Atl.  87;  Hooper  v.  Chicago, 
St.  P.  Mil  &  0.  E.  Co.  37  Minn/  52;.  33  Nii  W.  314;  Oarr  v.  Moss,  36 
Mo.  App.  565;  E'Cisina  v. i Trowbridge;  20  Nev.  105,-17  Pao.  751;  Kins- 
ley V.  Norris,  61  N.  H.  639;  Hunter  v.  Manhattan  E.  Co.  1-41  N.  Y. 
281,  3«(,Ijr.;,E.  4PP;  Warliclj;  v.Lowman,  ,104  N,,  C.,,403,,  10  g.  E.  47,4-y 
,  Swift  y.  Mulkey,,  17  Or.  532,  21^Pap,.  S71;„MoCuliougli;y.  Kervin,  49 
S;X!.  445^  2.7  S.  E.  456,;,Bpt,ts  v.,f.et,chei;,  1  S.  D.,182,'46  JST,  W.,  193; 
Pearce  v.  Sugga,.85  Tenn.  724,  4.  S.  W>  526;  Buchanan  y.Qook,  70 
Vt.  168,,,40,Atl,  102;  B<}burg  v.  Pr.ahl,  3 ,  Wyo.  325,  23  Pap.  70.      ,^,  , 

But  an  exception  that  "thp  courti  below  shouldi  have,  .granted  the  npnsuit 
,,aske(J,,for.  by  the  defendant , at  ^h^.clos.e  p^  .plaintiff's  testijnony,. and 

ji-  it,  was  .pf  j:pr.  of  law  in  hiiiji^not,.  to^h^tye  done  so,", i^, not,  objectionable 
aa.an  allegation  of.  error  by  mere  i;^f?rejice  .back.^;  Huggina  v.  Watford, 

;       38  S.  C.  504,  17  S.'E.  363.  i  .';  ,,,  ,,,■    '.';,,     .,,,,,,-. 

SGambrill  v.  iSohobley^-  89  Md.:  546,.  43  Atl.  918;   Willey  v.  Poftsniouth, 
I.  64  N.  H.  214,  9  Atl.  220;  Lewis  v.  New  York,  L.  E.  &  ,W.  E.  Co;  123 

qii-N.  Y.  496j.  26.Ni.E.,357. -■'   -    •.  ■■'         -;  ■  ,,,; 

SToplitz  V.  Hedden,  146  U.  S.  252,  36  L.  ed.  961,  13  ■  Sup.  Ct..  Eep.  70; 
;Larki^  V.  Baty,  ,111  Ala.  303,  16  So.  666 ;,  Oajfe?.,  v..  Miller,  il  Colo,- 
App., 374,  55.Pao.|19,3;  Danie;!  v.  Hannah,  106  Ga.  9J,  ,3,1.  S.  E.  734; 
Joliet  V.  Johnson,  177  111.  178, '52  N.  E.  4,98;  Sieyers  v.  Peters  Box 
'&  Lujnber  Co.  151  Ind.  642,  662,  50^,N.,  B^,  877,  .52  N.  E.  399:,jPuth 
v..,Zimbleman,  99  Iowa,  64J,'68iN.  Wi-.'89!5,;  .Holpian,  y.  .Urjioc  .(Street 
E.  Co,  114  Mich,, 208,  72  N.-W- 2D2;  Wpodbuiry  v.  pistriict  of  iCp^^uinbia, 
,5.  Jfackey,  127 ;,  Safety  -Fund  Nat,i,;Bgjik  v.  Westlake,  21  Mo.  App. 
^6[5;,|BrQwnjV..Third.Ave.  R.  Co.  19  JVfisc.i  504,  43  N,  Y.  Supi).  ip94; 
:SaTjgpi;tiep  Bank  v.  .Maek„,  35  -App.,,  piv.  398,  5,4  ,N.  Y.  ;.S^pp,^,p50;) 
Tiltey  T.,Bivens,  110  N.  C.  343,  a4  S.  E.  ,9^0;  Burtfin.v.  Severance,' 
22  Or.  91,  ,29,  Pac.  200;  Land  Mortg.  ,];nyest.  &  Agency  Co,  y.,,Gillam,' 
49  S.  C.  345,  26  S.  E.  990,  29  S.  E.  203;  Allen  y.  Cooley,  53  ,^.  C. 
.77,  30  S.  E.  721;  .Calhoun^  v,  Quinn,^  —  Tex.  j^iv.^  A.pp,  — ,  21  S,  W.. 
705;.!,rp^^e,r  v.  bickersoni?6^  Vt.  233^'  24  Atl- '  255.  Contra,  pf'an  ex- 
ception to  the,  efK.c^usion  -of  evidence.  Huilb\it  Vj,  Hall,  39  J^eb.  .889, 
-,  58  N.  ^W.  538';  Crow  v.  SJ;evena,  44  Mp.  A^^^  '^    \    .''^  | 

And  the'ioniission  is.  npt  cured  by'a  smbsequfilit.  Statement: of  the/gr'aunds 
.  i '    to 'the  assignment  'Of   errors.     North   Cliioago  Street  E.   Co.   v.   St. 

■    John,  290.  C.  A.  654f.57JU.  S.  App..  366,t85iFed.  806i/  '. 

But  failure  to  so  state  the' grounds  of  objection  to  either  the  admission 
or  exclusion  of  evidence  is  'of  nti  moment  if  the  evidence  in  qTiestion 
was  in  fact  illegal.  '  PittSbul'gh"&  W.  E.  Co;  v.  ThofepBori,  27  C.  C.  A. 
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•333,  54  U.  S.  App.  222,  82  Fed.  720;  McClellan,  v.  State,  117  Ala..  140, 
,23  So.  653;,  Crow  v.  Stevens,  44  Mo.  App.  137;,  Hardqastle  v.  Heine, 
25  Misc.  146,  5,4  N.  Y.  Supp.  169;  Louisville,  &,N.  R.  Co..  v.  Reagan, 

96  Tenn.  128,  33  S.  W.  1050. .  So,  even  though  the.  objection  stated  be 
not  put  upon  the  proper  ground.  ,  Withe;cp^  y.  Slaybackj,;  158  liT.  Y. 
649,  53  N.  E.  681. 

And  failure  to  state  the  grdunds  of  the  objection  at  the  time  of  the  rnling 
is  immaterial,  if  the  court  is  iii  fact  advised  thereof  vphen)  the  evidence 
is  offered.  Gray  v.  Brooklyn  Union  Pub.  Co.  35  App.  Div.  286,  55 
N.  Y.  Supp.  35. 

But  indefiniteness  of  an  exception  to  the  admission  of  evidence  contained 
in  the  bill  of  exceptions  containing  the  evidence  is  obviated  Taj  a 
sufficiently  definite  exception  reserved  by  a  Special  bill.  Stsirnea 
V.  Allen,  151  Ind.  108,  119,  45  N.  B.  330,  51  N.  E.  78.  •       ' 

iTibbet  v.  Sue,  125  Cal.  544,  58  iPac.  160;  Springfield:  v.'  McCarthy,  79 
111.  App.  388;   Burdick'v.  Raymond,   107  Iowa,  228,  77  N.W:' 833; 

■  Turnbull  v.  Richardson,  69  Mich.  400,'  37  N.  W.  499;  Johnson  v. 
bkerstrom,  70  Minn.  303,  73  N.  W.'147;   Sloan  v.  Whel-ry  Bros.  51 

"Neb.  703,  71  N.  W.  744;  Hunter  v.  Batterson,  28  Misc.  479,  59  N.  Y. 
Supp,  502;  Fort  Worth  &  D.  C.  R.  Co.  v.  Hogsett;  67  Tex.  685,  4 
■  S.  W.  365 ;  Foster  v.  Dickefson,  64  Vt.  233,  24  Atl.  253 ;  .Caloihan  v. 
Montgomery,  19  Wash.  610,  53  Pac  1102.  So  of  exceptions  to  de- 
positions, except  on  the  ground  of  incompetency  of  the  witness.  Long 
V.  Ferine,  41  W.  Va.  314,  23  S.  E.  611.  '      ' '         . 

BHartranft  v.  Langfeld,  125  U.  S.   128,  31  L.  ed.   G72,   8   Sup.   Ct.   Rep. 

■  732;  Frost  v;  Grizzly  Bluff  Crfeamery  Co.  102  Cal.  525,  36  Pac.  929; 
Bell  v;  Sheridan,  21  D.  C.  370 ;  Anderson  v.  Southern  R.  Co.  107  Ga. 
500,  33  S.  E.  644 ;  Young  v.  Yourigmari,  45  Kan.  65,  25  Pat.  209 ; 
Rock  v.  Indian  Orchard  Mills,  142  Mafes.  522,  8  N.  E.  401;' Mattice 
V.  Wilcox,  147  N.  Y.  624,  42  N.-  E.  270;  McKinnon  v.  Morrison,  104 
N.  C.  354,  10  S.  E.  513;  Kendrick  v.  Dellinger,  117  N.  C.  491,  23  S. 
E.  438;  Serviss  v.  Stockstill,  30  Ohio'  St.'  418';  Kearney  v.  Snodgrass, 
12  Or.  315,  7  Pac.  309;  Davis  v.  Elmore,  40  S.  C.  533,  19  S.  E.  204; 
Eddy  V.  Still,  3  Tex.  Civ.  App.  346,  22  S.  W.  525;  Goodwin 'v.,  Perkins, 
39  Vt.  598;  Hamlin  v.  Haight,  32  Wis.  237;  Newton  v. 'Whitney,  77 

•    Wis.  515,  46  N'.  W.  882.  ^1 

Thus,  a  general  exception  will  not  raise  the  question  of  deflniteness  or 

completeness  of  the  instruction.     Hamilton  v.  Great  Falls  Street  R. 

Co.  17  Mont.  334,  42  Pac.  860,'  43  Pac.  713.  "And  an  exception  hksed 

merely  on  error  in  the  instructions  is  too  vague.     Boggah  ir.  Howe, 

97  N.  C.  268,  2  S.  E.  224.  So,  also,  an  exception  for  misdiiection. 
in  t|ie  charge,  without  specifying  any  particulars,  is  too  -  general. 
Everett  v.  Williamson,  107  N.  C.  204,  12  S.  E.  187.  So  also;  is  an 
exception- that  the  court  erred  in  its  general  charge  because  jtj, charged 
the  law  in  the  abstract, and  failed  to  apply  it  to  the  if^cjts,  proved. 
Holman  v.  Herscher,, —  Tex.  — ,  16  S,  W,  ,984.     Or  becausej.a  cliarge 
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clearly  in di Gates  to  ;  the  jury  the  judge's^  opinion  on  the  facts  of  the 
ease.M,  iDobson  v.  Col-hran,  34  S.  0.  518,  13  S.  E.  679;  Greene  v.  Dun- 
(pan,  37  S.  C.  239,;  15  S.  E.  9,56.  Or  because  it  is  argumentative  and 
^oes  npt;  present  thei  appellant's  clainjs  as  fully  as  those  of  his  adver- 
sary. Owen  V.  Brown,  70  Vt.  521,  41  Atl.  1025.  Or  that  it  is  not 
a  correct  statement  of  the  law  of  the  state  as  applied  to  the  testi- 
mony in  the  case.  Disher  v.  South  Carolina  &  G.  E.  Co.  55  S.  C. 
187,  33  S.  E.  172.  Or  that  it  does  not  cover  the  case  made  by  the  dec- 
laration and  proof.  Whelan  V.  Georgia  Midland  &  G.  R.  Co.  84  Ga. 
306,  lOi  S.  E.  1091.  Or  that  it  inisstates  the  testimony,  without 
showing  in  yvhat  particular.  Keystone :  Lumber  &  Salt  Mfg.  Co.  v. 
Dole,  43  Mich.  370,  5  N.  W.  412.  Or  that  it  states  principles  of  law 
correct  in  an  action  between  grantor  and  grantee,  but  incorrect  in 
an  action  in  which  the  Issues  of  boundary  and  possession  are  raised 
by  a  stranger.-  Connor  v.  Johnson,  53  S.  C.  90,  30  S.  E.  83.5.  And 
if  the  absence  of  a  qualifying  word,  is  the  ground  of  error  alleged, 
tlie  exception  should  so  specify.  ,  ^Vestern;  Coal  ,&  Miii.  Co.  v.  Ingra- 
ham,  17  C.  C.  A.  71,  36  U.  S:  App.  1,  70  Fed.  Rep.  219. 

6  Bishop  V.  Goshen,  120  N.  Y.  337,  24  N.  E.  720;  Welcome  v.  Mitchell, 
81,  Wis.  566,  ;51  Ny  W.  1080.  So,  an  exception, ,  assigning  ,iia  error 
qualifications  of  requested  charges-,  "wliieh- it.is  claimed, should  have 
befiij  given  as;  requested,  ig, too  general.  ,  Garrick  v.  Florida,  C.  &  P. 
R.  Co.,, 5,3  S.  C.  448,  6,9  Am.  St.,  Rep.  874,  31  S.  E.  334;  Greene  v. 
Duncan,  37  S.  C.  239,  15  S.  B.  956.  ,  Or  that  portions  of  the  charges 
given,, vv.ere  variant  from  tlie  requests,  without i pointing  out  the  vari- 
appe,,)B^Vjerj  v.. Taylor,  93  U.  S,.;46,  23  L.  ed.  797;  Salomon  v.  Cress, 
22  Or.  177,  29  Pac.  439.  ,    ,,     .^ 

And  where  the  court  failed  to  write  the  word  "given"  on  the  margin  as 
required  by  statute,  the  exception  must  be  specifically  taken  on  that 
ground.  Omaha  &  F.  Land  &  T.  Co.  v.  Hansen,  32  Neb.  449,  49  N. 
W.  456. 

'  Sexton  V.  School  Dist.  No.  34,  9  Wash.  5,  36  Pac.  1052. 

So,  in  Montana,  it  is  not  necessary,  in  an  exception  to  an  instruction,  to 
point  out  the  particular  error  complained  of,  whether  it  be  that  the 
instruction  is  against  the  law  or  against  the  evidence.  Woods  v. 
Berry,  7  Mont.  195,  14  Pac.  758. 

And,  in  Iowa,  exceptions  to  the  giving  or  refusing  of  instructions  may, 
under  the  express  provision  of  the  Code,  be  noted  by  the  shorthand 
reporter,  and  no  reason  for  such  exception  need  be  given.  White 
V.  Elgin  Creamery  Co.  108  Iowa,  522,  79  N.  W.  283.  But  the  exception 
must  be  taken  at  the  time;  otherwise  the  grounds  thereof  must  be 
stated.  Byford  v.  Girton,  qO  Iowa,  661,  57  N.  W.  588;  Boyce  v. 
Wabash  E.  Co.  63  Iowa,  70,  50  Am.  Rep.  730,  18  N.  W.  673;  Hall 
V.  Gibbs,  43  Iowa,  380,  384. 

In  North  Carolina  an  exception  to  a  refusal  to  give  specific  instructions 
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will  be  reviewed,   although '  it,  specifies  no  partieular  error  therein. 
n     iSee  Everett  vi  .Williamson,  107  N.  C.  204,  12  S.  E.  187,  dietkim.- 
SWalkek-  V.  Liddell,  103  Ga.  574,  30  S.  E.  294;  Carlson  v.  Dow,  47  Minn. 
335i  SO  N.  W.  232 ; '  Granaway  V.  Salt  Lake  Dramatic  Asso.  17  Utah, 
'    37,  53Pac.  830.  ' 

5.  Bills  of  Exceptions. 

,,  ;lSJ;at^;^tps  in  the^seyeral  states  determine  the,  steps, necessary 
to,  reduce  the  objections  and  exceptions  to  the  rulings  of  the 
(5t)urt  to  writingj- the  sealing  or'signin^  of  the  samej  their  filing, 
etc.  How  they  aie  to  be  included  in  the  record  for  the  court  of 
review  is  sometimes  determined  by  ^statute,  sometimes. by, pourt 
rule.  Likewise,  the  question  of  who  may  sign  the  bill  of  excep- 
tions lisi  determined  locally.  Reference  is  therefore  made  to 
local  statutes'  on  appellate  cdtirt  practice  for 'further  iufblina- 
tion  as  to  exceptidUs.^       '  '' 

iSee  aWoChatterton  V.  Borielll','—  Wyo'.  — ,  196  Pac. 'Slfij  Gleason  v.  In- 
ternational Shoe  Go.  —  Mo.  App.  — ,  228  S.  W.  524;  Posell  v.  Her- 
seoVitz,  —  Msiss.  — ;  130  N.  E.  69;  Steffey  v.  Sandifer,  202  lU.'App. 
'  605;  Cofehran'v.  Craig,  —  W.'Va.  — ,  106  S.  E.  633;  Corona  Coal  & 
I.  Coi'v.'  Spann,  205' Ala. '206,  87'  So.  827;  Gary  &  S.  Traction  Go.  v. 
'  '  'Callner,  —  Ind.  App.  — ,  130  N.  E.  425;  Hobbs  v.  Bolz  Cooperage  Co. 
145  Ark.  435,  224  S.  W.  '9685  People  ex  riel.  Schriver  v, 'Cowen,  283 
lU.  308,  119  N.  E.  335.  ' 


mi.— WITHDIIAWIN",G  AND   STEIKIiTG   OtJl:  EVI- 
DENCE,,, ' 

1.  Withdrawing. 

2j  Moving"  to.  strike /.out. 

a.  After ,  omitting  to  object. 

I     /  b.  I  After  [adversary's  omission, 
c.  After  unsuccessful  objection. 
,d,,  ^Vhere  part  of,  evidence  is , admissible, 
e.  Striking  depositions. 

3.  Delay  in  moving. 

4.  Form  of  motion. 

"1      a.  Sjiecifyirig  evidence.  ' 

b.  Specif yjijg  grounds, 

5.  Power  of  the,  court. 

1.  Withdrawing. 

One  who  has  adduced  eyiderice  against  objection,  as  by  calling 
forth  a  responsive  answer  oi*  by  reading  a  documehij  has  not  a 
right  to  withdraw  it  or  baVe  it  struck  outj  ^  but  niay  be  allowed 
in  the  discreition  of  |tlie  court,  to  withdraw  it,  although  tbe  other 
party  bas  taken  an  exception,^  provided  that  it  be  wholly  harm- 
less to  the  other  .party,  and  the  latter  be  allowed  to  have  tbe 
benefit  of  it,  in  his  own  favor,  if  he  desire.  ' 

If  it  is,  or  may  be,  injurious  to  the  party  who  has  excepted,  it 
cannot  be  withdrawn  without  bis  consent,  for  be  has  the  right  to 
meet  it.* 


frDecker  Yi-,  Bryant,  7  Barb.  182,,  189;  Furst  v.  Second  Aye.  R.  Co.  72  N. 
Y.  542,  546;  Hubner  v.  .Mptropplitan, , Street  R.  Co,  177  N.  ■k".,'523; 
69  N.  E.  1124;  Southeiin  Coal  &  Goke  Co.  v.  Swinney,,149  Ala.  405, 
.42  So.  808;  Hjmnicutt ,  v.  Higginbotham,  138  ^la.  472,  100  i\iH.  St. 
Eep.r45)-,.35,Sp.  469;  Sweeney  v.  .Sweeney,  121  Ga.,  293,  48  S.  ,E.  984; 

.     ,  O'Brien  v.  Knotts,  165  Ind.  308,  75  isT-  B.  594.  ,  ,         , 

SlStite  V.  Toiwler,  13  R.  I.  661,. and  cases; cited;  Boone  v,  Purnell,  28  Md. 
607,  92  Am.  Dec.  713;LProvideii.ce,  L.  Ins.  &  Invest.  Co.  v.  Maiitin,  32 
Md.  310 ;  Fuller  v.  Jamestown  Street  R.  Co.  75  Hun,  .273,,  26 :  N.  Y. 
'  Supp.  1078;  Eapetzky  v.  iMetropolitan  rElpv.  E.  ,Co.  14  Misc.  311,  35 
N.' Y;  Supp.  766;  Bell  V.  Clarion,  120  Iowa,  332,  94  NvW.  907; -Berry 
v.  W.  M.  Bitter  Lumber  Co., 141  N.  C.  386,., 54  S.  E.  278.     .. 

*A  party  cannot  withdraw  his  own  evidence  if  it  is  favorable  to  his  ad- 

401 
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versary,  without  the  latter's  consent.     Zipperer  v.  Savannah,  128  Ga. 

.1?5,,,57  S.  E.,  311.       ,,.,,. 
But  one  who  has  opposed  its 'exclusion   and  objected' to' its  withdrawal 

from  the  jury  cannot  complain  of  its  admission,  though  he  duly  oh- 

jected  to  it  when  offered  and  admitted.    New  York,  0.  &  St.  L.  R.  Co. 

V.  Blumenthal,  160  111.  40,  43  N.  E.  809.  ,,,'  ■ 

If  the  answer  is  not  so  irresponsive  as  to  relieve  the  party  eliciting  it 

from  the  responsibility  of  it,  and  its'  legality  is  doubtful;  he 'should 

disclaim  it  and  decline  to  receive-  it.     O'Hagan  v.  Dillon,   70  N.  Y. 

170.  "■  '  '^  ■<     ■ 

Whether  the  withdrawal  will  cure  the'  error  is  often  another  question. 

2.  Moving  to  strike  out. 

a.  After  omitting  to  object. — A  party  wlio  has  allowed  ob- 
viously incompetent  evidence  to  be  received  without  obj'ecllion  is 
not  entitled  to  have  it  struck  out,*  but  at  most' to  have  thfe'jiiry 
instructed  to  disregard  it.*  The  motion  is,  however,  a,ddre^se(} 
to,  the  discretion,  of  the  .trial  judge.^ 

But,  although  a  question  be  proper  and  pertinent,  if  the  an; 
swer  be  irresponsive,;  and  objectionable  the  remedy  of  the  party 
aggrieved  is  to. move  that,  the  objectionable  part  of  the  ansv?er 
be, stricken  out,  or  to  request  that-  the  jury  be  instructed, to  dis- 
regard it,*  before  the  case  is  submitted.' 

And  a  party  desiring  the  exclusion  of  evidence  apparently 
If  gal  when  given,  on  the  ground  that  it  has  since  becorde  illegal, 
phould  move  tOi  have  it  stricken  out.*     •'-  .'  , 

1  Payne  v.  Long,  121  Ala.  385,  25  So.  780;   Southern  Coal  &  Cok&<  Co.  v. 

Swinney,  149  Ala.  405,  42  So.  808 ;    Churchill  v.  More,  4  Gal    App. 

21d;  '88'  Pat:   290;    Lissak  v.   Crocker  Estates   Co.   119  tal.  '442,  51 

■/'  Pa:c.  688';  Lake  Shore  &  M.  S.  R.  Co.  v.  Mcintosh,  140  Ind.  2flil,  38 

'  '  N.'  e:  4'r6;   Mabry  V.   State,  71  Miss.   716,   14  So.'  267;   Hickiiian  v. 

'"    Green,  123  Mo.  165,  29  L.R.A.  39,  22  S.  WI  455,  27  S.  W.-  440:  Brown 

"    v.  Cleveland,  44  Neb.  239,  62  N.  W.  463;   Hoyt  v;  Hoyt,  112  N.  Y. 

514,  20  N.  E.  402;   Rodee  v.  Detroit  P.  &  M.  Ins.  Co.  74  Hun,  146, 

'    26  N.  Y.'  Supp.  '2421;  Re  Morgan,  104  N.  Y.  74,  9  N.  E.  861;  Dalli- 

meyei:  v.  Dallmeyer,  —  Pa.  — ,  16  Atl.  72 ;  Ingram  v.  Sumter  Music 

'      House,  51   S.  C.  281, '28  S.  E.  936;   Way  v.  Johnson,  5  S.  D.  237, 

58  N.  W.  562;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Bryan,  —  Tex.  Civ.-.App. 

.'  "'i— ,  37  S.  VV.  234;  Wead'v.  St.  Johnsbury  &  L.  C.  R.  Co.  66,  Vt.  420, 

29  Atl.  631;  Werner  v. -Ashland  Lighting  Co.  84  OTis.  652,  54  N.  W. 

-:.r     996.,!     '  ,  ,         , ,   ,  „■ 

Contra,  Bloun  v.  Beall,  95  Ga.  182,  22  S.  E.  52;  Patton  v.  Bank  of  La- 
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.fayette,  124  Ga.  965,  5  L.E.A.(N.S.)   592,  4  Ann.  Cas.  639,  53  S.  E. 
664.  .  Especially  where  the  evidence  is  clearly  irrelevant  and  hurtful. 
-Murray  v.  Silver  City,  D.  &  P.  R.  Co.  3  N,  M.  580^;  9  Pae,  369. 
The  rule' is  one  of  practice,  and  is  applied  in  order  to  save  the  time  of 
the  court,  which  otherwise  would  be  uselessly  consumed  in  listening 
'to  testimony  and  then  striking  it  out;   and  also  to  prevent  a  party 
"    from  obtaining  an  advantage  by  deliberately  consenting  that  a  witness 
may  give  evidence  upon  a  certain  points  with  the  expectation  and  belief 
that  it  may  be  favorable  to  him,  and  then  having  it  excluded  when 
the  evidence  is  not  satisfactory.     People  v.  Wallace,  89  Cal.  158,  26 
,     Pac.,650.    ,  ,  ,  ,   :  ■ 

And  the  right  to  move  to  have  testimony  stricken  out  is  waiyed  by.  with- 
drawing, .tl>e.  objection  .to.,  the  question  put  to,  the  witness  testifying. 
Re  Wax,  106  Cal.  343,  39  Pa,c.  624.     Or  by  proceeding,  without  objec- 
,tipn  or  motion,  to  cross-examine  the  witness.     Brown  v.  Morrill,  45 
,1  Minn..  483,  48  N.  W.  328.    So,  also,  it  is  too  late  to  object  to  the  evi- 
dence as  being,  improperly  admitted  where  cross-examination  is  pro- 
.    ceeded  with.     Hannum  v.  Powell,  187  Pa.  292,  4l  Atl.  isJ    ' 
A  motion/ to  strike  out: the  testimony  of  witnesses  is  not  the  proper  rem- 
..  edy  for  their  refusal  to  prepa,re  tablps  required  by  couusel.    Northern 
P.  R.  Co.  V.  Keyes,  91  Fed.  47. 
A  motion'  to  exclude  evidencei  received  without  objection  comes  too>  late. 

Alabama  Consol;  Coal  &  I.  Co.  v.  Heald,  168  Ala.  626,  53  So.  162. 
8  Ponder  v.  Cheeves,  104  Ala.  307,  16  So.  145;  Lutton  v.  Vernon,  62  Conn. 
'  1,''23  Atl.  1020,  27  Atl.  389;  Quin  v.  Lloyd,  41  N.  Yii349,  355  .(per 
Woodruff,  J.,  error  to  strike  it  out;  but  the  better  vie^  is  that  it  is 
discretionary);  Marks  v.  King,  64  N.  Y.  628,  a£Srming  1  Him,  435; 
'    'PbntiuS  V.  People,  82  N.  Y.  339,  affirniing  21  Hun,  328;  Woolsey  v. 
Ellenville,  155  N.  Y.  573,  50  N.  E.  270;  Holmes  v.  Moffat,  120  N.  Y. 
159,  24  N.  E.  275;  Brockett  v.  New  Jersey  S.  B.  Co.  18  Fed.  157. 
BDe  Fdrest  V.  United  States,  11  App.  D.  C.  458;  McClellan  v.  Hein,  56 
Neb.  600,  77  N.,  W.  120-  Flynh  v.  Manhattan  E.  Go.  KMisc.  188,  20 
N.  Y.  Supp.  652,  and  cases  cited;  Merslahn  v.  Irving  Nat.  Bank,  62 
App.Div.  231,  70  N.' y!  Supp.  988.    Even  though  the  objection' to  the 
testimony  be  well  founded.     Darling  v.  Klock,  33  App.  Div. '270,  53 
"  'N.  Y.  Supp.  593'.  -'■     ■'        '  '    '    .. 

I  i         SI-  ,    i  .  ,  ,  , 

And  its,i;efusal,  if  error,  is  harmless  where  the  evidence  was  subseqilently 
stricken  out  by  consent.     Weber  Wagon  Co.  v.  Kehl,  139  111.  644,  29 

'~'N.  E.  714.'     ,,'    ',, 
Of.it  has  been  ifeceived  absolutely  and  unconditionally,  and,  not  upon  an 

I     unperformed  promise  to  shjow  its  relevancy.     Hickman  y.  Green,  123 

...Mq.  165,  29  L,E.A.  39,  22  S,  W.  455,  27  S.  W.  440.' 
Or  the  interrogatory  sought  to  be  stricken  ojit.-is.not  answered;.    Boruff  v. 

'     Hudson,  138  Ind.  280,  37  N.  E.  786.     ,        ,  ■  ■  . 

So,  granting  or  refusing  the  motion,  if  error,  is  not  fatal  where  other  tes- 
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timony  to  thfe  same' effect  was  aditiitted  without  objectiflji.     Spear  v. 

'     Lyra,  '89  Cal.  36,  28,  Pac.  619.;   Saatoff  iv.  Sedtt,  103  .lowft,  201,  72 

N.  W.  492;  Baltimorfe  &  0.  R.  Co.  v:  State,  81  Md.  371,  32  Atl.  401; 

.'   Hart  v..  McSwegian,,,14  Misq,  ,540,  36,  N.  Y.  Supp.  11;  lyapda,  v.  pbe|;t, 

t,   ,-5  Tei.  Civ.  App.,620,|,25,S.,  W.  342.     ,.,,,,.  ,/,     ' 

Of  the  same  faiJts  had  been-  previously  established. by  competent  testimony. 

Manning  v.  Den,  3  Cal,' Unrep.:  309yi24  jBac.  1092;  State  v.  Severson, 

78  Tfalva,  1653,'  43  N.  i'W!  533;  Roe  v.  Kansas -City;  100  Mo.  ,100;  |13  S. 

'  '"'•W.;404;  Perrin:v.  State,^.81  Wis..  135,  SO  N.  W.f516v.  ,    ;ir 

And  that  evidence  so  'a'diliitted''Waa'  subsequently  stricken  out,' if  error,  is 

not  fatal  where  the  record  discloses  that  it  was  in  fact  irrelevant. 

''i'Ee  Lasak,  131  Ni'Y.  624,  30  Ni  E.  112.     .,'    .1      ..,,.„       <     ,. 

Accoi'ding  to  towrey  v.  Robinson,  141  Pa.  l89,  21  Atl.  '513, 'refusal  of 'such 
,    a.  motaon  is  not  reviewable'  on  appeal.'  '      '  s^  ,     ,. 

But  according  to  some  authorities  it  is  the  duty  of  the  court  wheh  prdper- 
ly  movei,  at  any  stage^of  the  trial,  to  exclude  or ' direct*  the  jury  tri  dis- 
Tegafd  incompetent'  testimony.  Smith  v.' State,  25  Fla.  517,  6  So. '482; 
Sailors  v.  ISTixon-Jonea  Printing  Co.'  20  111.  App.  569.  'See'  also  South 
'  Covington  &  C.  Street  R.  Co.  v.  MfcCleave,  18  Ky.  L.  Rep.  1036,  38  S. 
■  '  "W.  1055',  whiere  it  is  hfeld  that  the  court  ahouldj  when  properly  moved, 
exclude  the  testimony  of  an  incompetent  witilessupoli. being  informed 
bydounsel'  ma.king  the  motion  that.he  had-.allowed.therwitnpsa  |tQ,,be 
siv6rn"inadvertently  and  whilei  sufferiBgi  from  a  severe  headache. 

And 'in  ''Wettd*  V.  Chicag®,  ISt/ P.  M'.  ifc  0.  «.  Co.  4  S.  D.,476,  g7,  K.  W. 
!  226,  refusal  to  strike. but! material  incompetejit  p^idence  was  Jield^pre- 
sumptivelyprejudicial,  requiring  reversal  unless,  no  prejudice  as. shown 
■ '  '  to  have  resultedO '  .   .:     ^   :  ,i  -:i:,,i  ,,,,.  , 

IMdDdnald  v.-Woodi'llS  Alaii589ji24So.  86;  People,  v.  Dixon,  94  Cal.  255, 
29  Pac.  =504;  Woodifff  v.  Baltimbre  &iP.  ,R,.  Cq.  8  Maekeyji542,:  Lake 
Side' P!pe*':&  Photo-EngraviAg  Co.  v.  Campbell,  39  Fla.  523,,;  22  So. 
878;  Chifiagp,iP.;.&  St.  L.  p.  ,Go.,  v.,Blume,,137  IJ,1,;448,  27  IJ,.i:,,  601; 
Jones  v;  State, dl8  Ind.  39,, 20  N.  E.  634;  Duer  v.  Allen, ',96 . loiw^,  36, 
64  .JN.  ■W.'682rs  Atchispn  v.  .Rose,,  43  .K«in.,  605,  ,23,  Pac.  561;  Mulliken 
V.  Corunna,  llQtMioh.aia,  68  N.  W.  14],;  Hall  y.  |Austin, 73^,\rii;i,n.  134, 
75JSf,.,W.  1121;,:Bu,rjis,v.  Lindell  Jjl.  |Cio.',24,,Mo.'  App.  If};  German  jNat. 
Bank  v.  Leonard,  40  Neb.  676,  59  N.  W.  107;  Staijdaj-fi  Life,&. Acci. 
Jpg,  Co.  V.  Davis,  ,59,  Kan,  521,  p3  P^c..  856 ;  Holmes  .v..  Roper,  141  N. 
y.,^64,,  36  N.' E,^ ,1§0;  Parsons  ,v.,New'^  York  C.  &"H.  R.'R.  Co.  113'n!  Y. 
355,  3  L.R.A.'  683,  21  N. 'e.  145;"beming  V.  Gainey,  95  N.  C.  52S; 
Smithy,  ^fortherp  P.,R.  Co.  3  N.  D.  555,  58  N.  W.  345; 'Price  v.Eich- 
mOTd'!fc^p."il.  Co.  3^  g.  C.  l99,  17  S.  E.  '732;'  'Wenat  v.  Chicago,  St' 
P:  M.'Wb.'K.'|Co.  4,S.  D.  476,  SY'N; 'W;  226;  Lindnei*  v.  St.  Paul  F. 
&  M.  Ins.  Co.' ^3  Wis.^526,  'er'Nl' W.  1125;  Supple  v.  Suffolk  Sav. 
feanlc,  i98  lila'ss.  393,  126  Am.'  St.  Rep. '451,  84  N.  E.  432;  Com',  v.'' 
Howe,  35  fa.  Super.  Ct.  554;  Herbert  v.  Herbert,  20  S.  D>:85i  104  N.  W. 
9ll.' 
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RB  McKenna,  143  Cal  580,  77  Bac.  461;  Diamond  Block  Coal  Co;  v.  Quth- 
bertson,  166  Ind;  290,  76  N.lE.  1060;  Davis  v.  Holy  Terror  Min.,Cp.  20 
S.  D..399,  107  N.  W.  1374;, Southern' R.  Co.  v.  Crowder,  135  Ala.'417, 
33:So.  335;  Levidow  v.  Statin,  77  Conn.  600,  60  Atl.  123;  Ar?.biMi , Horse 
Co.  V.  Bivens,  4  Neb.  (Unof.)  823,  96  N.  W.  621;  McDernjott  v.  Brook- 
lyn HeigWs  K.  Co.  84  Nj.Y.,  Supp.  &i6j  Bibby  v.  Thomas, '  ^3;,  A;^^, 
350,  1 3,1  So.  432;  Germinder  v.  Machinery  Mu,t.  Ins.  Assq.  120  Jowa, 
614,,  94  N.,W.,,1108,;  .Bpria  V.  Johnson,  ,63 , Kan.  885,  6ai  ]pae,,'640; 
,Helmken  y.  New,.Yor]fy,9Q,App.  piv..l35,  §5  |^f;Yu  Supp.jlOiSj/B^own 
,,y,,  Brown,,  1,10,  App.  Diy.,  9|13,,  96  N-  Y.  Supp.  ,1002;  Kramer  y,  JVolf 
Cigar  Stores /Cq.«99,,l'ex.|  597,, 9,7,, S.,  W.  775;  .Bucljlpy,  v.  Westchester 
Lighting  Co.  183  N.  Y.  506,  76  N.  E.  1090.  See  also,  Blake  v.  rMeyer, 
no  App.  Diy,,734,  97  N.  Y,  Supp_.  424;  Missouri' P.  B.  Co-  v.  Fox, 
e'o'Neb.  531,  83  N.  VV.' 744.   ''■'"■"'    '"    ,'',     ' '' ''     "•■■-'"'-"'    "■' 

Especi3,lly  ,  if  there  wa^i  no  opportunity  ,tp,  previously  ,obj^t  i  because  the 
question  did,  not  indicate  the  np-ture-of^  the  ;ansvirer.    Nichols  v,.  Hovife, 
Y     43|]^iiji|i,.;,181j;45  N.  ^,,14.  -  Apd.jffie  apswqi?  w,as.  given  top, quickly  to 
jf.,ijj^?ipait  thp  inte,rposi|tion  pf  an  qfijej;tJ9P|.|,  Ba^kly  ,v,,(j!op§land.  ,86  Cal. 
.,,,:i483,  2,5  Pac.  1,,40^.;  ijat^.  y,,  Fratt,'' 1,12,  Qal.  ,613,  ,44  Pac. 'l061;  Board 
of  Trade  Teleg.  Co.  v.  Blume,  176  111.  ,247,  52  N.  ,E..  258;  Vernon  Ins. 
Co.  V.  Glenn,  13  Ind.  App.- 340,  40  N.  E.  759,  41  N.  E.  829,,  , 
Otherwise,  however,  if  the  question  clearly  discloses  the  nature  of  the  an- 
,     swer,     Campbell  v,  Connor,  15  Ipd.  App.  23,  43  N.  E.  453,  42  N.  E. 
■'"  '688;  Larson'T:'KeUy,'72'Minn!  il6,''75'N. 'W.'lS.  ""  '    '•    "'  ' 
5  Farmers'  Bank 'v.  Cowan,  2  Abb.  App. 'tie'c. -88'.   '  '  '  :  .    /[^  •"' 

ejacik'sohville,  T.  &  K.'W. 'S.  Co.  v. '  Peninsular  Land,  Transp.  &  ktg.' Co. 
27  Flte,  1/  157;  17  L.R.A.  33,  65,  9  So.  661,  68a;'State  v.  Farrell,,  82 
■    ,  ilowa,  553,  ,48  :N..  W.,94P;  Beaudetfce  y.  Gagne,  87  Me.  53,4,, 33  Atl.  23; 
:  j  St.  L(Ouis  Dredging  Co.  v.  Crown  poal  &  Tow.  Co.,  77  Mo.  App.  362.    , , ., , 
So, ipounsel  may,  after  eliciting  j()^,cross,-exaip.i;nation  fficta,, showing  that 
statements  made  voluntarily  by  the  witness  on  his  direct  examination 
were   irrelevant,  and   inppmpetent,  , have  the  sta,tementB  stricken  out. 
'Brandon  v.  Lake'Shore  &  M.  S.  R.  Co.  'SOhio  C.  D,'  642.     ""   ''   '"'  '' 

''b.K  After  adversary's  omission. — One  who  i  has  drawn  out  in- 
fcompetent  evidence,  even  from  his -own  witness,  which  has 'been 
received  without  exception  being  taken  by  his  adversary,  may  be 
allowed,  in  tlie  discretion  of  the  court,  to  have'  it  struck  out  ^ 
before  the  case  is  submitted.      .    ,       ..rjniu,,    >  .i , 

''     ''  ■■  ■    '         '  •■'.•:  ^^"i, ,'[■,■       H      1^  IJd;        ,.  J (  / 

IBirmingham  Lumber  Co,  y.  Brinson,  94,;^,aj  517,  ,20  S,  ,E.,,437^  Clark  v. 
,.   ,  Bq^tpn  ,&  M,  ^,  Co.  164,  Mass.  434,,,^],  ^N.  ,:^.  666;  Dur'ant  y.^^^xj^gton 

Coal  Min.  Cq-  97  Mo.  62,  10  S.  W.,  484;  Caj-penter  v.  Ward,''30  N.  Y. 
,.,,,,243,  ^46    (where  ;the,  adversary's   right  ;to  impeach  ,y as   reserved); 

Roberta  y^,  Johnson,  5  Jojies  If  S.  ].j57j  affirmed  in  ^8  N.  Y.  618,  with- 
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out  distinctly  passing  on  this  question  (motion  granted,  thougi  made 
after  long  delay)  ;  Rutledge  v.  Mayfield,  i—  Tex.  Civ.  App.  — ,  26  S.  W, 
910.  According  to  Lynch  v.  McNally,  7  Daly,  126,  the  motion  must  be 
immediately  made  (afBrmed  in  73  N.  Y.  347,  without  passing  on 
the  question). 

And  it  is  error  to  allow  withdrawal  from  the  jury  of  an  improper  state- 
ment volunteered  by  a  witness,  or  inade  by  mistake  or  inadvertence, 
on  his  cross-examination  in  answer  to  a  proper  question.  Chicafe6,  K. 
&  W.  R.  Co.  v^  Muller,  45  Kan.  85,  25  Pac.  2l'a;  American  Dale  Extract 
Co.  V.  Ryan,  112  Ala.  337,  20  So.  644.  '  Unless  the  'party  himself  was  at 
fault  in  calling  it  out.  American  Oak  Extract  Co.  v.  Ryan,  112'Ala. 
'    337,  20  So.  644.       '■       '  '    '  "  -  '  '  ' 

Other  courts,  liowever,  hold  that  a  party  calling  out  illegal  evidence  has 
no  right  to  have  it  excluded  on  his  own  motion.  Toliver  v.  State,  94 
Ala.  Ill,  10  So.  428;  Wheelock  v.  Godfrey,  100  Cal.  578,  35  Pac.  317; 
Byrne  v.  Reed,  75  Cal.  277,  17  Pac.  201;  Reeves  Bros.  v.  Harrington, 
85  Iowa,  741,'  52  N.  W.  517;  Bryan  v.  Olsei,  20  Misc.  604,  46  N.  Y. 
Supp.  349;  Faulcon  v.  Johnston,  102  N.  C.  264,  9  S.  E.  394.  And  that 
it  is  error  to  grant  his  motion  over  his  adversary's  objection.  Toliver 
•'  V.  State,  94  Ala.  Ill,  10  So.  428.  m:' 

8  Farmers'  Bank  v.  Cowan,  2'Abb.  App.  bee-  88. 

c.  After  unsuccessful  objection. — A  party  agaijast  whose  ob- 
jection and  exception  evidepce  has, been  received,  becau,se  ap- 
parently competent/  or  upon  the  faith  of  a  promise  to  connect," 
is  not,  on  subsequently  establishing  its  incompetency,  ox  on  iail- 
ure  to  connect,  entitled  as  matter  of  right  to  have  it  stricken 
out,  but  only  to  have  the  jury  instructed  to  disregard  it.  But 
the  court  may,  in  its  discretion,  grant  a  motion  to  strike  it  out.' 

1  this  is  the  rule  in  New  York.     Gawtry  y.  Doane,  51  N.  Y.  84,  afBr,ming 

48  Barb.  ft8  (notary's  certificate  afterwards  shown  void  ty  extrinsic 
evidence). 

Other  f  courts,  however,  have  not  allowed  this  rule,  but  holds;  that  a,  mo- 

.   ition  toistrike  is  proper  and  gliould  be  granted.    People  v.  Wallace,  89 

Cal.  158,  2,6.  Pac.  650;,  Collar  y.  foliar,,  86  Mich.  507,  13  L.R.A.,621, 

49  N.  W.  551.  Even  though,  after  repeated  objections,  the  party  pb- 
jectirig  finally  consented  on  request  of  juror  that  the  evidence  be  al- 
lowed.   People  V.  Wallace,  89  Cal.  158,  26  Pac.  650.    ' 

And  cross-examining  a  witness  as  to  illegal  evidence  which  he  has  been 
allowed  to  give  over  objection  doe^not  waive  the  right  to  have  the 
evidence  stricken  out  on  motion.  Babcock'v.  Murray,  69  Minn.  199, 
71  N.  W.  913;  Achilles  v.  Achilles,  137  lU:  589,  28  N.  E.  45. 

2  Marks  v.  King,  64  N.  Y.  628,  affirming  1  Hun,  435;  Platner  v.  Platner, 

78  N:  Y.  90;  Kolka  v,  Jones,  6  N.  D.  461,  71  Ji.  W.  558,     ' 
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Oil  the  otlier'hand,  othel-  courts  hold^that  in  such  case  the  motion  to  strike 
out  is 'proper  and'  should  be  granted.'  People  v.  Powell,  87  Cal.  348, 
'  '  ll't.R.A.  75,  2f5  Pac.  48!;  Wood' v. 'Chapnian,'24' Colo.  134,  !4^  Pac. 
136;  Seligttian  v.  Ten  Eyck,  '  60  Mich.  267,  27  N.'  W.  514.; ,  Xittle 
KlamAth' Water  Ditch  Oo.  v.  Ream,  27  Or.  129,  39  Pac.  998;  Huckins 
V.'  Kapf,  4  Te.x.  App.  Civ!  Cas.   (Willson)   37,  14  S.  W.  1016. 

And  in  Florida  the  court  should  of  its  own  motion  exclude  the  evidence. 
Jenkins  v.  State,  35  Fla.  737,  18  So.  182. 

» Stokes  V.  Johnson,  57  N.  Y.  673.  ,,,',.,(- 

The  mQtiqn ! ought  ;tp  ]he,  granted  where  th?,  evidence, is  sq  prejudicial; '^hat 
,  instrijctions  would  not  ,removp  its  ?ffecj;.  Anderson  y.  Rome,  W._  &  0. 
R.  Co.  54  N.  Y.  334 ;   b'Sulliv^n  v.  Roberts,'  7 '  Jones  &'  S. '  '360. ' 

Or  Tvhere  evidence  to  meet  it, has  been  excluded  on  the  ground  that  the 
point  is  immaterial.     Gilbert  v.  Cherry, '57  Ga.  128.'"  ''  *      '' 

Or  where  its  remaining  in  is  sought  to  be  used  as  a  foundation  'for  further 
evidence  not  otherwise  admissible.  -  >  ' 

d.  Where  •part  of  evidence  is  admissible^-^WheiXe  part  oi 
the  evidence  is  admissible,'' a  general  motion  to  strike  out  is  im- 
proper, since  all  the  evidence  cannot  be  stricken  because  some  of 
it  is  improper.^     "'  '  ■,....■■ 

iBarnewell  v,  Stephens,  142 ,. Ala.  ,609,  39  So.  66^; -Southern  P.  R.  Co.  v. 

San -Francisco  Sav.  Union,  146  Cal.  290,  70  L.R.A.  221,  i06 'l^in;  St. 

Rep.   36,    79,    Pac.   ^61,    2    Ann.    Cas.    962;"    Spencer's    Appeal,    77 

.  Conn.  638,  60  Atl'.'289,;  Leath'V.  Hinson,"  ll7  Ga.  589,  43S.'E.  985; 

*  Fi'tzsimons  &  C.  Co.,' v.  Braun,' '19b'  Illi' S96>,  59  L.R.A'.  421,  65  ISf.  E. 

'.'j   '  249;'  Holiiiigworth  v.  Ft.  Dodge,  125  Iowa,  627,  101 'N.  W.  455;  Wilson 

v..  Pr^t'cliett,  '99  Ud.  S83',  58  Atl.  360;  Einolf  v.  Thompson,  95' Minn.  230, 

'!,  .103  N.'  'W.  ;i026,    104%.'^,   547;    Hopkins  v.'  Modern -Woodmen,   94 

'  '  'ko! A-p^. 'i02,  68  S.  W.'226;  Powell  v.  Hudson' Valley  R.  Co.'88'App. 

biv.  J33',  84' N,  Y:  Supp.  337;  Circleville  V.  Sohh,'26  Ohio  CO.  368, 
,  ,11  Ohio  d  D.  193;  Texas  &  P.  R.  Co.  v.  Hall,  .31  Tex.  Civ.  App.  464, 
,/   ,72  S'.  W.  1Q52;  Spokane  v.'  Costello,  42  Wash,  182,  84 'Pafc.  652;Metz 

v!  Wijlitts,  14  Wyo.  511,  85  IPac.  S86;  Swafford  v.  Board  of  Education, 

127  Cal.  484,  59  Pac.  900;  JarmEln  v.  Rea,  137  Cal.  339,'  70  Pac.  216; 

Pb']vley  vi.Swensbri,  146  Cal.  471,  80 'Pad.'  722;  Hoodies^  v.  Jamigan, 

51  Fla.  211,  41  So.  194;   Dorais  v.  Doll,  '33  Mont.  314,  83  'Pad.   884; 

'/    Murray  v.  Montana  Lumber  Mfg.  Co.  25  Mont.  14,  63  iPac.:  719;:  Ven- 

''  tresca''v.'Bdckwith,  112  App.  Div.  72,'  98  N.  Y.  Supp.  134;  .SchU'ltz  v. 

Ford  Bros.' 133  Idw.8l,  402,  109  N.  W.   614,  12iAiin.   Casn  428;   Ray 

County  Sav.  Bank  v.  Hutton,  224  Mo.  42,  123  S.  Wy  -47.'.     ' 

e.  Strikmg  depositions.- — Depositions  should  ;be  stricken  out 

'after  the  witnesses  appear.^  :.,  /  ,,1       «    ,„,,;, 

ilFlannery  v.  Central  Brewing  Co!  70  N.  J.  L.  'TIS,  56  Atl.  15T;  O'Brieii  v. 
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;  iiKnotts,  165  Ind.  308,  75  N.  E.  594;  Wysor  Land,, Co.  v.  Jones,  24,Ipd. 

i;    App.  451,  50  N.  E.  46;,  WaddeU, v.,  Metropolitan  Street  E.  Co.  113  Mo. 

.  .  App.i  680,  88  S.  W.  765;  .Travejlers;  Ins,  Co.  v.  Hunter,  3Q  Te?,-  Civ. 

.'       App.  489,,  70,  S.  W.  798;  Vale  v.  .Suiter,,58  W-  ^a.  353,  52.  S.  ;E.|  313; 

Ee  Evans,  114  Ipv?a,  240;  86  N.  W.  283,-  Birmingham  E,  Light  &  P. 

Co.  V.  Livingaton,  144  Ala.  313,  39  So.  374;  Metz  v.  Willitt,s,;14  Wyo. 

,  511,  85  Pac.  380.  " 

3.  Delay  in  moving. 

Omission  to' object  to  tiie  evidence  at  the  time  is  not  fatal  to 
a  mot,ioh  to  strike  it  out  at'  any  time  before  the  close  of  th^  evi- 
dence, if  the  delay  is  shown  to  have  been  from  mistake  or  in- 
advertence ;  hut  the  discretion  should  be  carefully  exercised,  so 
that  no  harm,  may  come  to  tjie,  other  party.^  If  .the  motion  Ije 
not  made  with  reasonable  promptitude  it  is  not  error  to  deny  it.^ 

1  Miller  V.  Montgomery,  78  N.  Y.  282,  affirming'in  effect'3  Redf.  154;  South 
'    Covington  &  C.  Street  E.  Co.  v.  MoCleave,  18  Ky.  L.  Rep.  1036,  38  ,S. 

•■'■      W.  .105&.  •     .■    ,  ,,      .,  ',':(!,< 

Contra,  if  there  is  nothing  to  excuse  the  delay.     Falvey  v.  Jackson,  13? 
Ind.  176,  31  N.  E.  531. 

ZGoldm'aji,  V.  State,  75  Md.  621,  23  Atl. 'i097;   Gilmore  v.  Pittsburgh,  V. 
(^  C.  E.  Co.;i04  Pa.  275.  ' 

3^8, -iwliere  the  motion  is  not  ma(}e  until  the  close  of  the  cross-examina- 
.tion.  Bower  v.  ^Epwer,  142  Ind.  194,  41  N.  E.  525;  Briesenmeister  v. 
,Supi;eme  Lodge,  K.  P.. 81  Mich.  525,  45fK.  W.  977  (errqr  to  grant); 
Cal4well  V.  Central  Pari:,,,K  &  E.  Eiver  R.  JC!o.,  7  Misc.  67,  27  N.  Y. 
Supp.  397;  Bi;uce  v.  State,  31  Tex.  Ci;lm.  Eep.,590,  21  S.  W.  6811  Or 
uittil  aifter  plaintiff's  testimony  in  chief  is  all  in.  Warden  v.  Phila- 
delphia, 167  Pa.  523,  31  Atl.  928.  Or  until  after  .the  evideiice  is  closed. 
Ea,st  Tennessee,  Y.  &  G.  E.  Co.  v.  Turvaville,  97  Ala.  122,  l2  So.  63; 
Yetzer  v.  Young,  3  S.  D,  263,  52  N.  yV.  1054  (error  to  grant)  ;  Eob- 
,  erstott  V.  Coates,  1  Tex,  Civ.  App.  664,  20  S.  W.  875;  Lashifs.  v.  Cham- 
berlain, 6  Utah,  385,  24  Pac.  188,  And  the  case  partially  argued. 
,K3,nsas  City,  M.  &  B.  E.  Co.  v.  Phillips,  98  Ala.  159,  13  So.  65;.  Or 
the.  trial  Qlosed.    Yetzer  v.  Young,  3  S.  D.  263,  52  N.  W.  1054!; 

But  according  to.  Galveston,  H/ &  S.  A.  E,  Co.  v.  Scott,  18  '^e}^.^.  Civ.  App. 

'      821,  44  S.  W.  589,  and  Bdiato  Phosphate  Co.  v.;Sta,i>4ford,.,112, Ala. 

-'  48®,'20  So.  613,  the  mortion.is  not  too  late  even  after  the  eyidqnc,e  has 

closed,  if  the  evidehce  is,  ini  fact,  illegal;   the  party  injured  by  the 

ruling,  if  surprised,  having  his  remedy  by  asking  for  an  adjournment., 

Edisto  Phosphate  Co.  v.  Standford,  112  Ala.  493;  20  So.  613.        .-> 

And  Hamilton  v.  New  York  C.  &  H.  E.  E.  Co.  5:1  N.  Y.  100,  holds  that 
omission  to  object  when  ,eyidence  is  offered  does  not  bo  concede  its 
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ST  legality  as  tq  absolutely  preclude  its  subsequently  being  withdrawn 
from  the  consideration  of  the  jury,  at  the  instance  of  the  party  ob- 
jecting. 

i  .Form  of  motion.  ,  , 

f,  a.  Specifying  evidence. — A  motion  to  strike  ou.t,  eyidence 
^feoiild  be  directed  specifically  to  the,  particular  eyideiicp  con- 
sidered objectionable,  and  it  is  not  error  to  deny  a  motioii.if 
any  of  the  evidence  to  which  it  is  directed  was  properly  ad- 
miited.'    ""    "  '  '    '  '"■  ■■.'!'.'  '  -■      ■  .', ' 

1  Camden  v.  Doremus;  3  How.  515,  11  L.  ed.  705 ;  Thomas  v.  Lavrsoii,  21 

How.  331,  16  L.  ed.  82;  Toplitz  v.  Hedden,  146  U.  S.  252,  36  L.  ed. 

961,  13  Sup.  Ct.  Rep.  70';  Preferrtd  Acci.  Ins.  Co.  v.  Gray,  123  Ala. 

482,  26  So.  517;  Hellman  V.  McWilliams,  70  Cal.  494,  11  Pac;  659; 

'  ■   Cblorado  Mortg.  &  Invest.  Co.  v.'  Rees,  21  Colo., 435,  42  Pac.  42;'Wbods 

V.  Trinity  Pariah,  21'  D.  C.  540;  Birmingham  Lumber  Co.  v.  Brinson, 

'94  Qa.  517;  20  S.  E.  437;  Louisville,  N.  A.  ffi  C.  R.  Co.  v.  Falvey,  104 

Ind.  409,  3^N.  E.  389,  4  N.  E.  908;  Southern  Kansas  R.  Co.  v.  Michaels, 

"  '57  Kan.  '474,  46  Pac.  938;  Wicks  v.  Dean,  19  Ky.  L.  Rep.  1708,  44 

■  -S.  W;  397;  Roeller  v.  Hall,  62  Minn.  241,  64  N.  W.  559;  Magee  v. 

State,  —  Miss.  — ,  21  So.  130;  Lee  v.  Brugmann,  37  Neb.  232,  55  N.  W. 

I  >'1053;  Delaney  v.  State,'51  N.  J.  L.  37,  16  AtL  267;  McCabev.  Bray- 

-ton,  38  N.  Y.  196;  Thomas  Roberts-Stevenson  Co;,v.  Tucker,  14  Misc. 

'    297,35  N.  Y.  Supp.  682;  Fleck  v.  Rau,  9  App.  Div.  43,. 41  N.  Y.  Supp. 

64;  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  v.  Nester,  3  N.  D.  480, 

'  57  N.  W.  510;   Einnegan  v.  S'ullivan,  1  Ohio  DeC;  231;   Jennings  v. 

'     Garner,  30  Or. '344,  48  Pac.  177;  Eifert  v.  Lytle,  172  Pa.  356,  ^33  Atl. 

-  573;  Knoxville,  C.  G.  &  L.  E.  Go.  v.  Beeler,,  90  Tenn.  548,  18  S.  W. 

391;   Brown  v.  Mitchell,  88  Tex.  350,  36  L.R.A..-64,  31iS.  W.  621; 

„t,; .Norfolk- &  W.  R.  Go.  v,  An^pey,  93  Va.  108,  25  S.  E.  226;  Yake  v.  Pugf), 

13 , Wash.,  78,  42,  Pac.  528,  .      ,  ,    „ 

h.  Specifying  grounds. — And  the  motion  should  specify '-the 

grounds  upon  which  it  is  based.  ^  '■  '^ 

"  -,',,',,  '  I   ,ii . 

l.ffitna  Ins.  Co.  v.  Le  Roy,  15  Ihd:  App,  49,  ,43  N.  E.  570.    The  motibn  is 
■ '    in  the  nature  df  an  objection  to  testimony,  and  even  though  there  are 
grounds  for  Objection,  if  they  are  not  Stated 'the,  i  fiouH  is  not ,  required 
to  sustaiil  thfe  motion.     Smith:  vi  Dawley,  92  Iowa,  312,  60  N.  W.  j625. 
See  also  GaffneyV:  Mentele,  23  8.  D.  38,  119  N.  W.  1030;  Coburn  v.  Moline, 
.       E.  M.  '&  W.  R.  Co.  243  111.  448,  134  Am.  St.  Rep.  377,  90  5Sr.  E.  741. 
So,  a  motion  directed  to  evidence  both  irresponsive  and  ihcbihpeteiit  Should 
,  I  specify  paih  grounds,  and  be  carefully  limited  to  stich  part  of  'the  evi- 
dence as  is  considered  objectionable.     Gu'ndlin  V.  Hamburg-Ailiei'ican 
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Packet  Co.  8  Misc.-  291,  28  N.  Y.  Supp..  572;   People  v.  Spiegel,  75 
Hun,  161,  26  N:  Y.  Supp.  1041. 

6.  Power  of  the  court. 

Irrelevant  evidence  may  be  stricken  out  by  the  court '  at  any 
stage  of  the  cause;  ^  but  a  party  who  objected  and  excepted  to 
its  'receJ)tion,  and  has  been  prejudiced  by  it,  still  has  a  right  to 
meet  it.'  ' 

IMonfort  v.  Rowland,  38  N.  J.  Eq.  181;  Jjurant  v.  Lexington  Coa,!  Min„ 
Co.  97  Mo.  62,  10  S.  W.  484;   People  v.  Wilson,  141  N.  Y.  185,  36 
N.  E.  230.     Especially  where  the  icourt  gave;  notice,  at  the  timepf  ita 
introduction  of  his  intention  to  do  sq,    First  Na;t.  Bank  v.  Hpme,  Ins. 
:    Co.  33  Or.  234,  52  Paq.i  1055.    And  in  .Mandevjlle  v.  Guernsey,  51  Barb. 
99;  Newman  v.  Goddard,  3  Hun,  70,  and  Eoehue  v.  New  York  &  Q. 
County  R.  Co.  32  App.  Div.  419,  52  N.  Y.  Supp.  1088,, the  practice  was 
followed  by  the  trifil  court,  but  not  passed  on  by  the  appellate  court, 
■      its  consideration '  of  the  case- being  qonfined  to  the  efifectof  the,  ruling, 
rather  than  the  action  itself.     And  in;  Florida,  it  is  the  duty  of  the 
court  to  strike  out  evidence  of  its  own  jnotiou  received  coifditionally, 
when  the  condition , is  not  complied  with.,    Jenkins  y.  State,  35 -Fla. 
737,  18  So.  182. 
Contra,  Lewars  v.  Weaver,  121  Pa.  268,  15  Atl.  514,  where  it  was  held 
error  for  the  court  of  its  own  motion .  to  exclude  as  privileged  com- 
'   munieations  certain  statements,  where  no  such'  claim  was  raised  in 
opposition   to   their   introduction   when    elicited.     And    according  to 
'    Thomas  v.  State,  103  Ala.  18,  16  So.  4, 'the  court  should  not  of  its 
own  motion,  strike  out  testimony  of  a  witness,  elicited  on  cross-exami- 
nation, as  to  statements  made  by  him  apparently  contradicting  his 
'    testimony  in  chief,  together  with  his  iexplanation  of  those  statements. 
The  question  seems  to  be,  however,  not  so  much  the  power  of  the  court, 
but  rather  the  proper  exercise  of  its  judicial  discretion,  so  that  the 
party  who  gave  the  evidence  shall  not  be  misled  or  placed  at  a  dis- 
,;:adiv;a;ntage.    Re  Lasak,  131  N.  Y.  624,  30  N.  E.  112.        v     ,,  ,     , 
Where  the  court  has  already,  of  its  own  motion,  excluded  evidence  from, 
the  jury,  it  is  not  error  to  refuse  to  again  exclude  it  on  a  motion  to" 
strike  out,    Rollins  v.  O'Farrel,  77  Tex.  9Q,  13  S.  W.  .1021.  .        .  ,    ,    , 
See  the  following  oases  as  to  striking  ■  out '  on  judge's  motion,;,    Boye):  v. 
Paelfio  Mut.  L.  Ins.  Co.  1  Calv  App.  54,  81  Pac.  671   (refusal  to  re- 
'  ■ceiv'e  inadmissible  paperts  attached,  to' 'judgment  roll)  i' McCartney  v. 
Washington),  124  Iowa,  382,  -lOO^N. 'W.  ,80    (witness  repeating  state,-, 
.  iment)  ;  Brown  y.  Moosic  Mountain  Coal  Co.  211  Pa.  579,  61  Atl.  76 
(incompetent,  priyileged  communication,  counsel  should  move)  ;  Rhodes. 
V.  Rhodes,  ,18  Pa.   Super.   Ct.   231    (incompetent,   relevant  testimony 
by  executor, , court  has  no  power  to  strike  out)  ;  Baker  v.  Mathew,  137 
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Iowa,  410,  115  N.  W.  15  (illegal  testimony)  ;  Bean  v.  Missoula  Lumber 

Co.  40  Mont.  31,  104  Pac.  869    (incompetent  evidence)  ;  Spotswood  v. 

Spotswood;  4  Cal.  App.  711,  89  Pa.  362  (imprdper  evidence). 
8  Maurice  v.  Worden,  54  Md.  233,  251,  39  Am.  Rep.  384;  Schields  v.  Hor- 

baeh,  49  Neb.  262,  £18  N.  W.  524;  Wright  v;'G'illespi«,  43  Mo.  App.  244. 
As,  during  argument  of  counsel.     Dunn  v.  Jaffray,  36  Kan.  408,  13  Pae. 

781.     And  even  after  it  has  been  commented  on  in  the  argument  of 

counsel  who  adduced  it.     Crenshaw  v:  Johnson,  120  N.  C.  270,  26  S. 

E.  810. 
S  See,  for  instance,  Anderson  v.  Eome,  W.  &  0.  R]  Co.  54>  N.  Y,  3^4,  and 

O'SuUivan  v!  Roberts,  7  Jones  &  S,  360. 


XIV.— USE  OF  THE  PiDEADINGS. 

1.  ;.Ee^ding,  adversa.ry!a  [pleading. 

a.  Ip  general., 
b..  Amending. 

c.  Original,  after,  amendment. 

d.  Showing  personal  sanction. 
6.  Contradictingj  part.  ^, 

'f.  Allegations  in  verification  of  adversary's  pleading, 
g.  Mere  extract  may  be  read, 
h.  But  adversary  may  read  residue. 

2.  Pleading  of  one  party  not  admissible  against  another. 

3.  Reading  one's  own  pleading. 

a.  Matter  in  issue. 

b.  Matter  admitted. 

4.  Necessity  of  putting  a  pleading  in  evidence. 

5.  Reading  pleadings  in  another  action. 

6.  Copy  not  best  evidence. 

1.  Reading  adversary's  pleading. 

a.  In  general. — The  pleading  of  a  party  in  tlie  action  on 
trial  is  competent  evidence  against  him  of  any  relevant  matter 
of  fact  contained  therein,  and  is  conclusive,^  unless  the  court 
allow  an  amendment.  A  party  whose  pleading  admits  a  con- 
clusion of  law  is  not  thereby  estopped  from  contesting  it* 

iMcNail  v.  Welch,  26  111.  App.  482,  affirmed  in  125  111.  623,  18  N.  E.  737; 
Cook  v.  Barr,  44  N.  Y.  156,  158  (Earl,  C.)  ;  Neely  v.  Bair,  144  Pa. 
250,  22  Atl.  673 ;  Stockwell  v.  Loecher,  9  Pa.  Super.  Ct.  241,  following 
Bowen  v.  De  Lattre,  6  Whart.  430;  Cook  v.  Hughes,  37  Tex.  343;  Gar- 
rett V.  McMahan,  34  Tex.  307;  Lindner  v.  St.  Paul  P.  &  Ins.  Co. 
93  Wis.  526,  67  N.  W.  1125 ;  Lederer  v.  Rosenthal,  99  Wis.  235,  74  N. 
W.  971,  citing  Cook  v.  Barr  with  approval. 

Even  though  the  pleading  offered  has  been  prepared  by  the  party  without 
the  knowledge  or  consent  of  his  counsel.  Pence  v.  Sweeney,  3  Idaho, 
181,  28  Pac.  413. 

The  disclosure  of  a  garnishee  is  competent  evidence  in  favor  of  an  inter- 
vening claimant,  as  against  plaintiff,  to  show  that  the  property  im- 
pounded by  the  garnishment  is  the  same  property  to  which  the  claim- 
ant is  asserting  a  right,  but  not  to  support  his  claim.  Bradley  v. 
Thome,  67  Minn.  281,  69  N.  W.  909. 

But  where  an  answer  in  a  libel  suit  pleads  the  truth  of  the  matter  charged 

41^ 
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to  be  libelous,'  and  also  a  general , denial,,  it  ig, error  ,to  A^witvinevi- 
rdenCe  against  defendant  the ;  former  plea  asi.a  republication  tpijBhow 
maJice.  Young  v.  Kuhn,>71  Tex.  645,  9, S.,  W,^  869,  The.reason  is; that 
the  effect  of  its  admission  would  be,  to  destroy  deifpndaijt'a,  righ,t  to 
plead  inconsistent  defenses.,    ru-       .n!,.  i  '_  !      i       ,!■■,,( 

In  Massachusetts,  by  statute,  pleadings  in  a  cause  are  not  evidence  in  a 
trial,  but,the,,aUe^ationfi  .therein  bind  , the  party,  making  them-  Gen. 
Laws  1921,  clfap.  231,  §  86.  The  admissibility  as  evidence,  of  pleadings 
containing  admissions  against  interest"  is'  discussed '  in  an  exhaiistive' 
'note'  in  14-  A.L.E.  22.  This'  rule,J  hbwevei',  is'  liinited  td  the 
isuit  in, which  they  are  pleaded; 'outside  of  that,  admissions  andidecla- 
•  ration^  of  a  party  in  his  pleadings  are  coioipetsnt,  against  him  if  they 
appear;  to  b^e  l^i^;  act,  and^  not  merely  th^at  .of  hiS|  attorpey.  .Johnson  v.. 
:'Rus'seii,  144:' Mass.  409,  11  N.  E.  670.,   See  further,' 'infra,  §  5.' 

■i;    Til  i  '■;  I-    '•■'  .■-'•I"    ■"■     .   ■      ■      ■- ,.   I       I  I     _ n  :-,    !  ,i  I    .    .-|.|[    ,'  :  ,  ;,..    ...  i'    ,■   . 

But  the  TYE.ight  to,  be  given  to  it  as  evidence  js  solely  for  the  jury.    Whitney, 
'v.  Ticonderoga,  ,53' Hun,  214, '6 'ir.  Y.  Supp!  844,  citing  Mott  v.'Con- 
.'"sumers"  Ice  Co. '73  N.  Y.543'.'  '''' 

sPeopleeixi'el. 'Purdyv;  Marlborough  Higbw&,y  ComrSi' 54'H'.'  Y.'276,  13- 

Am.  Rep.  581;  Greer  y.  Latimer,  47  S.  €.'  176,  23  S.  E.  136.       ,  j  ! 
A  conclusion  of  law  in  a  pleading  is  not  admitted  by  failure  to  deny.    Dix 
'"  "v.'&rinaii  Ins.'Co.  65'Md.'App.  34. '  '        K-it'T,!'-    ,:.l'    P    .,,,/.  f 

I,  '..''.  'lo,:    .,1  ,','  -      .:,;■.    I,;  .   ,  ,  ■.  ,•  "         .    ■     ; 

h.  Amending. — The  cojij^t  Jias  a  (Jigqretionary  power  to  refuse 

to  allow  a  party  to  amend  -at  the  trial  by  striking, out, an  admis- 
sion which  his  adversary  relies  on,  where  the  applicant  doesinot 
shW  that  it  was  made  tinder  a  mistake  of  fact;  ^  and  whete  the 
amenc^ment  proposed  pre^^iits  iSsu!,9S  entirely  new  aid  different 
from  those  framed  by  ,the.  pleadings  ap,  they  stand.* 

IMiller  V,  Moore,  1  E.  D.  ;§mith,  739.  ,',        ' 

Sqi,:&lso,.  if  the  pleading  sought  ,tp  bp.  am,ended  coiitain  aver jnents  .which, 
.(     though  claimied  .merely  to  be  immaterial  and:  iPfliiecessary,  fliay,  i^  true, 
and  notvirholly  irreleyapt,  .be- advantageous  to,th«  adversary -as  an-  ad- 
mi^si.on.    ,Heller  v.  Royal  Ins.v,Cq.  15,1  Ja..:101,.,2^'4.tl.  83,,  ,,  ,;,  . 
Lea-ve  to  atriend  may  be  granted!  with  out  prejudice  to -using,  the'.admission. 
If     Kenah  v.The  John  Markees' Jr.,  '3  red.-.45;  IStrongLv.  DWight,  l^l  Abb. 
-  .  ■  Pr.  N.  S.  319.    '   '         ',.;.!•  i  L' ,-.'-(' I-  :      i.- :    l,.')        ',■..;■!,;-: 

«MeGill, v.. .Holmes,  22 .Jilise. , 514,  49  N^iY.  Supp.  .lOOOis   ,  ..;,  _:    j 

Or  Where  it  is  sought  by  amendiig' the  ailsWer  so  a*  to  deny  deferidttnt's 
'  liability,  at  the  commencement  of  the  second  trial,  after  a  previous 
-trial  and  appeal  on  tihe  Same  pleadings.  Bishop  v.  Averill,  19  Wash. 
■'490, 53'Pac.'72i6:'-'  ■'  '      ''  '■  -'! 

But' where  defendant,  though  he_ admits' signing'  ai'jiaper  similar  to  the 
contract  sue'd  on)  has  not  knowledge  or  information  sufiScient  tO  form 
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a'teliefas  to  whether  the  one  Bet  out  as  such  is  it,  in  fact,  and  there- 
fore denies  sailie,  and" asks  leave  to  amend  his  answer  so  as  to  deny 
the  genuineness  of  the  signature,  after  tlte  original  contract  has  been 
put  in  evidence,  it  is  error  to  refuse  the  amendment.  Corn'  Palace  & 
Interstate  Fair  Asso.  v.  Hornick,  100  Iowa;  578;  68  N.  W.  1018. 

c.  Original^  after  amendment. — A  pleading  of  an 'admission 
or  I  allegation  in.  a  plea.ding,  nptwitlistanding  it^nad  been  with- 
drawn or  struck  from  the  record  hy  amendment,  is  competent 
in  evidence  against  the  party  from  whom  it  proceeded,  like  any 
other  admission  or  declaration,  subject,  however,  to  explanation 
by  himself.'  This  rule  rests  on  the  general  principile  that  what- 
ever a  party  has  said  labout  his  case  may  be  proved  against  him. 
In  its,  application,  a  question  remains  as  to  whether  he  who 
offers  a  pleading  not  signed  or  verified  by,  the  adverse  party 
must  give  evidence  to  bring  knowledge  of  it  home  to  him.*  ,  ,,,,j  5 

The  weight  of  the  evidence  is  another  question.* 

INote  14  A.L.R.  22;  Barton  v.  Laws,  4  Colo,  App.  212,  35  Pac.  284,^  and 
cases  cited;  Bloomingdale  v.  DuEell,  1  Idaho,  33;  Baltimore  &  0.  &  C. 
E.  Co.  V.  Evarts,  112  Ind.  533,  14  N.  E.  369 ;  Ludwig  v.  Blackshere,  102 
'Iowa,  366,  71  N.  W.'356;  Juneau  v.  Stunkle,  40  Kan;  756,  20  Pac.  ih; 
Walser  v.  Wear,  141  Mo.  443,  42  S.  W.  928,  and'cases  cited  (overruling 
.  in  eflfect  all  earlier  conflicting  cases)  ;  Woodworth  v.  Thompson,  44  Ifeb, 
ri;  311,  62  N.  W.  456;  Strong  v.  Dwi^ht,  11  Abb.  Pr.  N.  S.  319  (where  tlja 
pleading  has  been  verified  by  the  party  personally)  ;  Fogg  v.  Edwards, 
20  Hun,  90;  New  York  &  L.  C.  Transp.  Co.  v.  Hurd,  44  Hun,' 17,  and 
cases  cited;  Alliance  Review  Pub.  Co.  v.  Valentine,  9  Ohio  C.  C.  387, 
6  Ohio  C.  D.  323;  Willis  v.  Tozer,  44  S,  C.  1,  21  S.  E.  617;  Goodbai 
Shoe  Co.  V.  Sims,  —  Tex.  Civ.  App.  — ,  43  S.  W.  1065  (overruling 
■previous  cas^s  to  the  contrary,  and  holding  it  error  to  exclude);  Kil- 
■patrick-Koch  Dry  Goods  Co.  v.  Box,  13  Utah,  494,  45  Pac.  629;  Oregon 
R.  &,  Nav.  Co.  V.  Dacres,  1  Wash.  195,  23  Pac.  415  (unless  a  mistaka 
is  shown);  Lindner  v.  St.  Paul  F.  &  M.  Iris.  Co.  93  Wis.  526,  67  N. 
W.  1125;  Frearson  \.  Loe,  L.  R.  9  Ch.  Div.  48,  66,  25  Moak,  Eng. 
Rep.  747,  763,.  27  Weelc  Eep.a83  (Jessel,  M.  R.).  Gohtrai  Mecham 
V.  McKay,"  37  CaL  154,  and  Ponce  v.  McEIvy,  51  Cal.  222  (reversing 
judgments  for  error  in  admitting  the  Original  after  amendment;) ;,  Gil 
more  v.  Borders,  2  'Bovi.   (Miss.)   82^;  Little  Rocfc&  Ft.,S.  E.  Co.  v. 

:  ,,  iClark,  58  Ark.  490,  25  S.  W.  ,504,  and  cases  cited;  Stern;  v.  Loe^Ye;nthal, 
77  Gal.;  340,  19  Pac.  579,  and  cases  cited;  Wheeler  v.  West,  71  jCal. 
126,  11  Pao.  871,  and  cases  cited;  Osment  v.  MoElrath,  68  Cal.  466, 
9  Pac.  731;  Ralphs  v.  Hensler,  114  Cal.  196,  45  Pac.  1062;  Miles,v., 
.,  Woodward,  115i  Cal.  308,"  46  Pae.  1076^,47  Pac.  360;  Lane  y.  Bryant, 
100  Ky.  138,  36  L.R.A.  709,  37  S.  W.  584   (where  the  portion  sought 
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■J.,  to ; be ,  iBirqdueed  had  .been  al^ahdoned  on;, a  motjori  to  compel  election 
between  counts)  ;  Smith  v;  Dayjdson,  41,^e,d,.  11^8  ((^^^re  the,  pleading, 
was  verified  by  counsel  for  the  pleader). 

So,  an  original  Jileading  verl'fled  by  the  pleader  ma^  be  Used  to  impeach 
him 'as' a  witness,  if  its  statements  pMnly  contradict  his  '  evidence. 
.    Re  O'Ckmnor,  118  Oal.  69,  50  Pac.  4. 

8  According  to  the  considered  case  of  Vogtl  v.  Osborne,  32  Minta.  167,  '20  N. 
,  ,  ,W.  129,  this  is  necessary, ,  atnd  without  such  evidence. -it  is  .error' to 
,     admit  it...  To  the  same  effwt  is  Cpirbett  v.  Clough,  8;S.  D.  176,  65  N. 

\^^,  W.  1074.  ,,       ,  ...   ,. 

According  to  Bowen  v.  Powell,  1  LanS.  1,  it  would  be  error  to  hold'  that  the 
mere  fact  that  the  party  had  obtained  standing  in  court  by  a  pleading 
_,,(;Hot  signed  nor  verified, by  hira,  nor  ,otherij\rise,  brought  home  to  him, 
.^was  evidence,  ol  an  admission  of  the  truth  of,  all  contained  in,  it. 

^p,  an  original  complaint  of  an  infant  3ta,ting  tbe  cause  of  a,ction  on  in-, 
formation  and  belief  cannot  be ,  read  against  him  where  it  was  yerified 
only  by  his  guardifin  dd  Ziiem, '  and  it  was  not  shbwp  that  plaintiB 
was  in  any  way  responsible' for  it.  deraty  v!  National  Ice  Co.  16  App. 
Div.  174,  44  N.  Y.  Supp.  659. 

'It  was  justly  said  4n'' Elizabethport  'Mfg.  Go.  v.  Campbell,  13  Abb.  Pr. 
86,  that  a  reference  to  original  will  hot  alone  falsify  statements  of  the, 
amended  pleading.  The  prima  facie  effect  of  amendment  is  an  ac- 
knowledgrpent  of  rnistalse,  and  not;  an  ipiplication  of  having  wilfully 
or  knowingly  made  a  false  statement,  its  value  depending  upon  its 
language  and  the'  circumstances  under  'which  signed,  and  the  explana- 
tion,! if  any,  givBJi'  of  it.  Kilpatriek-Koch  Dry  Goods  Co.  v.  Box,  13 
Utah,  494,  45  Pac.  629.  So,  in  Graham  v.  Graham,  50  N.  J.  Eq.  701, 
25  Atl.  358,  where  an  amendment  was  allowed  on  counsel's  representa- 
tion that  the  averment  sought  to  be  used  as  an  admission  was  made 
inadvertently,  .and  „'^hat  the, ,  amendment ,  .alleged  ,  wha,^  was  really  ^in-j 
iiended  to  be,  said,.  It,  was  held  that  while  the  ave):ni^nt  might  have 
probative  force  to  the  extent  that  the  pleade;r  made  tht,  admiqaipp,  it 
,was  of  but  small  moment  in  vipw  of  counsel's  explanation.         ^   ,^ 

And  see  note  14  A.L.R.  p.  75. 

d.  SJiowing  personal  sanction. — The  paijty^  may  ,]be,  aslj^d,. 
whether  Jie  has  gJYl?Si  tfefrc.ts,,tQ  his.,attorpey,  pi:i,counsel,  for  the 
purpose  of  pleading ;.becausej  if  the  conversation  is  not  called 
for,  this  does  not  violate  the  rule  of  privilege.^  '  '  ' 

1  Eoss-Lgwin  v.  Eedfield,  68  N.  Y.  627. 
'  Bi  Contmdicting  part. — A  party  who  puts  in  evidence  his 


416  CIVIL    TEIAIi    BSIEFi 

adversary's  pleading  is  not  thereby  estopped  from  denying  or 
disproving  statements  contained  in  it.' 

iMott  y.  Gonsumers'  Ice  Co.  73  N.  Y.  543;  Young  v.  Katz,  22,  App;  Div. 

542,  48  N.  Y.  Supp.  187   {dictv,m)  ;  Cleveland,  C.  C;  &  St.  L.  E.,  Co.  v. 

Gray,  148  Ind.  266,  46  N.  E.  675,  and  cases  cited.    iContrOi.  MoCord  v. 

Durant,  134  Pa.  184,  19  Atl. '489.  

So  held  where  i  plaintiff  suing  a  master  put  in  evidence,  to  show  thfe  injury, 

the  answer  alleging  the  act  to  have  befen  the  wilful,  and  not  negligent, 

act  of  the  servant.     Held,  error  to  hold  plaintiff  estopped  thereby. 

Spe  also  Fogg  v.  Edwarjis,  2p  Hun,  90.  ^    ,,  ,,/ 

/.  Allegationg  in  verification  of  adversary's  pleadvng. — Alle- 
gations of  agency,  etc.,  in  past  transactions,  contained  in  the 
,  usual  affidavit  of  verification,  arfe  not  competent  evidence  of  such 
ageincy  against  the  jikrty  vsrhqse  pleading  is  thus  verified,  with- 
out other  evidence  to  connect  him  therewith-^ 

IBpwen  V.  Powell,  1  Lana.  1;  Omaha  &  6.  Smelting  &  Eef.  Co.  v.  Tabor, 
,     13  Colo.  41,  3  L.RA.  ,236,  21  Pac.  925.  ...... 

'  g^  'Merd  extract  may  he  read. — A  party  may  read  in  evidence 
a  mere  extract  from  his  adversary's  pleading,  however  brief, 
provided  he  does  not  omit  a  part  of  the  sentence  or  clause  which 
qualifies  that  part  which  he  reads,  so  as  to  pervert  the  sensfe  or 
render  it  uncertain.'  "' 

1  Granite  Gold  Mih.  Co.  v.  Maginness,  118  Cal.  131,  50  Pac.  269;  Jones 
' 'V.  Unit'ed  States  Mut.  Acci.  Asso.  92  Iowa,  652,  "61  N.  ,W.  485;_Bom- 
'     part  V.  iiueas,  32  Mo.  123;  Algase  v.  Horse  Owners'  Mut.  IndeiOnity 
Asso.  77  Hun,  472,  29  N.  Y.  Supp.  iOli  Cromwell  v.  JCughes,  12  Misc. 
372,'  33  N.  Y.  Supp.  643 ;  Gossler  v.  Wood;  120  N.  C.  69,  27  S.  E.  33, 
and  cases  cited;  Jones  v.  Norfolk  Southern  R.  Co.  176  N.  C.  260,  97 
S,  E.  48,  19  N.  C.  C.  A.  258;  McDonald  v.  McDonald,  16  Vt.  630.    , 
Thils,  the  answer  of  the  defendant  may  be  read  in  evidence  by  ,the  plain- 
1'  tiff  in  an  aetlori  for  conversion  to  prbVe'  possession  of  the  goods  b'y  the 
!,! defendant,  even  though  defendant  by  his  other  allegiatiohs  dvera  that^ 
such  possession  was  lawful  by  virtue  of  a  purchase  of  the  goods  from. 
a  person  having  title  thereto,  and  even  though  such  admission  con- 
stitutes the  only  evidence  of  possession  by  defendant,  and  plaintiff  j;e-r 
lies  on  other  evidence  to  show  the  wrongful  possession.     Poster  v. 
Henry,  5  Alb.  L.  J.  173. 

But  it,  i^.^Pit  fatal  error  to  exclude  a  paragraph  of  a  pleading  offered  in 
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evidence  t6  establigh  a  certajn  fact,  where  the  fact  is  shown  by  the 
testimony  of  a  witness.  Western  U.  Teleg.  Co.  v.  Saiiders,  —  Tex.  Civ. 
App.  — ,  26  S.  W.  734.  '  ' 

'''  h.  But  adversary  may  read  residue. — ^When  one  party  has 
read  in  evidence  an  exti*act  from  his  adversary's  pleadings,  the 
adversary  has  a  right  to  read  as  rduch  more  as  may  be  necessary 
to  qualify  or  explain  that  which  has  been  read,  but  not  an  allega- 
tion of  a  distinct  fact  in  avoidance.* 

1  This  appears  to  be  the  sound  rule  and  in  harmony  with  the  general  prin- 
ciple as  to  putting  in  evidence  the  whole  of  ithe  declaration  or  admission 
(Rouse  V.  Whited,  25  N.  Y.  170,  80  Am.  Dec.  337,  reversing  25  Barb. 
279),  which  is  properly ,  applicable  to  written  declarations,  affidavits, 
etc.j.as  well  as  oral.  Grattan  v.  Metropolitan  L.  Ins.  Co.  92  N.  Y.  274, 
284,  44  Am.  Rep.  372 ;  Hpnstjne  y.  O'Donnell,  5  Hun,  472,  474.  It 
was  applied  to  a  pleading  in  Goodyear  v. .  De  La  Vergne,,  10  Hun,  537, 
539.  ',  .       ,   , 

The  conflict  of  opinion  on  this  point  may  be  shortly  stated  as  the  ques- 
tion: Which  should  prevail, — the  old  common -law  rule  that  when  a 
party  has  read  a  portion  of  a  book  or  other  dqeument  on  his  own 
behalf  the  adverse  party  is  entitled  to  read  anything  else  from  the 
kaine  document, '  or  the  modern  rule  as  to  admissions  generally,  that 

'  when  a  party  proves  an  admission  or  deplaration  the  adverse,  party  is 
entitled  to  proye  as  much  of  the  residue  as  tends  to  explain  or  qualify 
it,  but  not  statements  of  distinct  matters? 

The  latter  I  deem  to  be  the  true  rule  applicable  to  the  reading  of  plead- 
ings as  evidence,  because  they  are  read  simply  as  admissions ;  and  i<t 
is  supported  by  Gunn  v.  Todd,  21  Mo.  303;  Granite  Gold  Min.  Co.  v. 
Maginness,  118  Cal.  131,  50  Pac.  269;  Spencer  v.  Fortescue,  112, N.  C. 
268,  16  S.  E.  898;  Medlin  v.  Wilkens,  1  Tex.  Civ.  App.  465,  20  S.  W. 
1026. 

To  the  contrary  in  Godden  v.  Pierson,  42  Ala.  370,  and  the  headnote  in 
Gildersleeve  v.  Mahoney,  4  Duer,  383,  which,  however,  is  notiborne  out 
by  the  decision. 

See,  further,  on  the  origin  of  this  question.  Hart  v.  Teh  Eyck,  2  Johns.  Ch. 
90;  Green  V.  Hart,  1  Johns.  580;  McDonald  v.  McDonald,  16  Vt.  634. 


2.  Pleading  of  one  party  not  admissible  against  another. 

It  is  a  general  rule,  however,  that  the  pleading  of  one  party 

is  not  admissible  in  evidence  against  another  party,  unless  there 

is  shown  to  be  a  joint  interest,  privity,  fraud,  collusion,  or  com- 
Abbotti  Civ.  Jur.  T.— 27. 
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bination  between  tbem/  or  unless  it,, is  adopted  by  the  party 
against  whom  it  is  sought  to  introduce.^ 

1  Indianapolis,  D.  &  W.  R.  Co.  v.  Center  Twp.  143  Ind.  63,  40  N.  E.  134; 
,,!'  Walker  v., Cole,  ^  Tex.  Civ.  App.  — ,  27  S.  W.  882;  Wythevill^' Crystal 

Ice,&  Dairy  Co.  y.  ig-r^ick^Co,  ,96  ya,,;141,  30  S.  E,  49L    •,     ',, 
So,  statements  in  an  answer  of  one , defendant,  adrnitting  his  authority  as 
agent  for  a  codefendant  to  make  the  contract  su,ed  on,  are  jiot  com- 
petent evidence  as  against  liis  codefendant  to  prd'f^'the  agency.  '  fiai^r 
V.  White,  94  Va.  236,  26  S.  E.  573;  '■'■■■    '-i-'i         .     >-..,' 

And  in  an  action  against  the  infant  and  other  heirs  of  a  decedent,  an  an- 
'  sWer  by  the  personal  representative  ' of  decedent,  though  it,, contains 
admissions  'of  facts  alleged  in  the  bill,  is  not  evidence  against  the 
infant  heirs.  Ingram  v.  IllgeSj- 98  VAlas  511,  13  So.,  548.  • 
But  in  an  action  by  a  vendee  Of  land  against  his  vertdor  and  a  grantee 
uiider  a  conveyance  from  the  vendor,  to  Cancel  the  conveyance  aiid  for 
specific  perf or'miinoe,  the  ■  Answer '  of  the  vendor  is  admissible  ■  against 
liis  grantee.     Lockman  v.  Miller, ^-^  Miss. '^-^,  22  So.  822.        -^  " 

2  Hanover  Nat.  Bank  v.  Klein,  64  Miss.  141,  8  So.  208,  and  cases  cited. 

3.  Reading  one's  own  pleading.  . 

0,.  Matter  in  issue,— A. -paxtj  is  not  entitled  to  reajl  to  the 
jury  from  his  own  pleading  i  anything  whiich  has  been  put  in 
issue,^  except  so  far  as  it  inay  be  necessarily  read  to  explain  a 
responsive '  pleading  necessarily  in  evidence,"  even  though  the 
jury  be  instructed  by  the  court  that  it  is  hot  evidehce'.^    " 

■  '  '  '  ,  :,'''i  ,■,,..,,,        ,  ,  ,      ,   ,     ,,     .1  ,.■;.,     ,,n- 

1  Green  v.  Morse,  57  Neb.i891,  77  N.  W.  925;  Stewart  v.  Demming, ^64  Neb. 

7,  74  lif.  W.  265;  Corcoran  v.  Trich;:  9  Sadler  (Pa.)  110,  20,  W.  N.  C. 
372,  llAtl.  677;  Scales  v.  Gulf,  C.  &  S.  F,  R.  Co.  —  Tex.  Civ.  App. 
— ,  35  S.  W.  205,  and  casfes  cited.  , 

And  according  to  Sweetzer  v.  Clailin,  74  Tex.  667,  12  S.  W.  395,  pleadings 
that  have  been  formally  withdrawn  during  the  trial  canUiOj;,  be.iSubs.e- 
quently  introduced  iniBvidence  by,  the  pleader.! ,  ,  ;,  , 

Pleadings  containing  self-serving  declarations  as  evidence  is  the  Buhjfect  of 

,       a,n  exhaustive  note  in  1.  A.L.R.  39, 

2  The  principle  is  Well  stated  in  Lancaster  v.  Arendell,  2  ,E[esisk. ,  434,  a 

case,  however,  which  arose  on  the  reading  of  a  petition  for  discovery. 
Judgment  reversed  for  error  in  allowing  it  to  be  read  even  with  such 
instructions.       '  '"'    ■■''       '     '  '''"'  '    ■"■"'    '-      '•    '''■    *"     ■  '-  ''":,--'''\    . 

Bilt  i  defendant '  Who, '  on  a' petition  ■  for  discovery  being  read  in  evidence, 

'lifails  to  ask  any  instruction  or  ruling. ilimitingiits,, use  to  ahf^wjng  ,t<o 

what  the,  a^nswer  liSi  ^fe^ponsive,  ,where,  |th,e,  answei;  woi^ld,  ,otlier-5\'ise  jje 

unintelligible,   cannot   complain   on   appeal   that  its   use  was  not  so 
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Hmited,-^especially  if  he  cannot  have  been  prejudiced  by  the  reading 
of  any  portion  of  the  petition  to  which  the  answer  was  responsive. 
GriiBes  V.  miliary,  150  111.  141,  36  N.  E.  977. 

,  Ij.  \MaUer  gd'p^itted.—^M.St.teicisl  allegations  in  a  complaint 
\^liicii  are  pot,  put  in, issue,  or  in  an  answer  requiring  a  reply 
and  admitted  by  failure  to  reply,  are  competent  evidence^  in 
favor  of  the'  party  malting  'the  allegation,  except  allegations  as 
to  aiBtount  of  damages;-^  '    • '  ' 

iLettick  V.  Honnold,  63  111.  335;  Boeker  v.  Hess,  34  111.  App.  332. 
6  Jennings  v.  Asten,  5  Duer,  695,  3  Abb.  Pr.  373   (dActum) . 
The  reason  of  this  exception  is,  that  allegations  of  damages  are  not  ad- 
mitted by  failure  to  deny,  ,<    ,        J,  :  1,      ;, 

4.  Necessity, 9f  putting  a  pleading  in  evidence. 

; iTl^e; pleadings  in  , a  ca,use,: Eire, before  the  court,  and  jury,  and 
mayibe.  read  and  .commented  upon,  for  the  purpose  of  defining 
the.,i§sue , and  showing, wh3-t  part  .of  the  charge  to, be  tried  is  ad- 
mitted without  having  been  formally  put  in  evidence.*  There 
is,  however,  a  disagreement  as  to  the  necessity  of  introducing  a 
pleading  in  evidence  as  other  evidence  is  offered  before  it  may 
be  made  use  of  as  proof;  according  to  the  majority  rule  plead- 
ings pontaining  admissious;  against,  interest  must  be  offered  in 
evidence  before  being  made  use, of  as  proof  of  the  admissions 
contained  therein.* 

IShepard  v.  Mills,  70  111.  App.  72 ;  Sturgeon  v.  Sturgeon,  4  Ind.  App.  232, 

i30  N.  E.  805  S  School  Town  v.  Grant,  104  Ind.  168,  1  N.  E.  302;  Claflin 

, '■'  V.' New  York  Standard  Watch. Co.  3  Misc.  629,  23  N.  Y.  Supp.  324; 

•  laHolmes.  V.  Jones,  69  Hun,  346,  23  N.  Y.  Supp.  631;  Holmes  v.  Jones, 

121  ijf;  Y.  461,  24  NrB.  701,  and  see  ante,  chapter  vi.  §  2;  White  v. 

i      Snfithj  46  N.  Y;  418  (before  a  referee)  ;  Baltzer  v.  Chicago,  M.  &  N.  R. 

Co.  ;89  Wis.  257,  i60  N.  W.  716.     Contra,  Fash  v.  Third  Ave.  R.  Go.  1 

f.h,Daly,  148;   Mullen  v.  Union'  Cent.  L.  Ins.   Co.  182  Pa.  150,  37  Atl. 

'i  .988;.iCarpenter  v.  Carpenter,  126  Mich.  217,  85  N.  W.  576;  Page  v. 

Life  Ins.  Co.  131,  N.  C.  115,  42i  S.  E.  543.     And  see  Frank  v.  Daven- 

>'    port,  105  Iowa,  ■  588;  75  N.  W.  480,  where  the  court  prefaced  its  oral 

I 'chargeiiby  reading  a  pleading  not  supported  by  any  evidence,  which, 

"     while  not  expressly  declared  to  be  error,  was  held  not  to  be  fatal,  be- 

.'  oftuse  later .  in  the  charge  it  called .  attention 'Specially  to,  the  issues 

which  had  sup{)ort.  in  th'fe  testimony. 

This'  ptin'ciple  waS'  ^topliedly  -recognized  in  COok  v.  Merritt,  15  Colo.  '212, 
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25  Pac.  176,  where,  although  an  attempt  by  one  to  read  his  own  plead- 
ings in  order  to  show  admissions  by  his  adyeraary  was  d,enied,  the 
denial  was  held  justifiable .  beeaiise  the  i^gue  framed  by  the ,  pleadings 
was  clearly  defined,  and  thoroughly  understood  at  the  trial  by  all 
parties. 

The  rule  was, '  however,  held  not  to  apply  to  original  pleadings  which  had 
been  superseded  by  amendment  6r  otherwise,  in  Leach  v.  Hill,  97  Iowa, 
81,  66  N.  W.  69,  and  Folger  v.  Boyinton,  67  Wis.  447,  30  N.  W.  715. 
Contra,  Smith  v.  Pelott,  63  Hun,  632,  18  N.  Y.  Supp.  301. 

According  to  Greenville  Comrs.  v.  Old  Dominion  S.  S.  Co.  104  N.  C.  91,  10 
S.  E.  147,  the  pleadings  furnish  no  evidence  on  which  the  jury  can  act, 
unless  they  are  formally  introduced, 

8  Note  14  A.L.R.  p.  89. 

5.  Reading  pleadings  in  another  action. 

The  pleading  of  a  party  in  another  action  is  competent  evi- 
dence against  hini  of  any  relevant  ^  matter  of  fact  contained 
therein,  if  it  be  shown  that  the  matter  was  inserted  with  his 
knowledge  and  sanction.^  Like  other  admissions,  however,  they 
are  subject  to  rebuttal  and  explanation  or  qualification,  unless 
the  circumstances  render  thein  estoppels  under  the  law.' 

But  a  pleading  in  another  action  is  not  competent  evidence  as 
against  one  who  was  a  stranger  thereto,  and  in  no  Way,  by  priv- 
ity or  otherwise,  connected  with  the  pleader.*  ' 

Nor  can  either  party  read  in  evidence  in  his  own  favor  his 
own  pleadings' in  another  action.* 

1  Gibson  v.  Harriott,  55  Ark.  85,  17  S.  W.  589;  Miles  v.  Strong,.  68  Conn. 
273,  36  Atl.  55j  Robinson  v.  Woodmansee,' SOGa.' 249,  4  S.'E.  497; 
'  Printup  v.  Patton,  91  Ga.  422,  18  S.  E.  311;  Kankakee  &  S.  E.  Go.  v. 
Horan,  131  HI.  288,  23  N.  E.  621 ;  Wadsworth  v.  Duncan,  164  111.  360, 
45  N.  E.  132;  Wadsworth  v.  Laurie,  164  111.  42,  45  N.  E.  435;  Anglo- 
American  Pkg.  &  Provision  Co.  v.  Baier,  31  111.  App.  653 ;  Fairbanks  v. 
Badger,  46  111.  App.  644;  Kentucky  &  I.  Cement  Co.  v.  Cleveland,  4 
Ind.  App,  171,  30  N.  E.  802;  Manatt  v.  Scott,  106  Iowa,  203,  76  N. 
W.  717;  Parsons  v.  Copeland,  33  Me.  370,  54  Am.  Dec.  628;  Rad- 
clyffe  V.  Barton,  161  Mass.  327,  37  N.  E.  373;  Goodrich  v.  McDonald, 
77  Mich.  486,  43  N.  W.  1019 ;  O'Riley  v.  Clampet,  53  Minn.  539,  55  N. 
W.  740;  Rich  v.  Minneapolis,  40  Minn.  82,  41  N.  W.  45S  (not  error  to 
reject  when  irrelevant)  ;  Murphy  v.  St.  Louis  Type  Foundry,  29  Mo. 
App.  541;  Williamson  Corset  &  Brace  Co.  v.  Western  Corset  Co.  70 
Mo.  App.  424  (not  error  to  exclude  if  irrelevant)  ;  Neudecktr  v.  Kohl- 
berg,  81  N.  Y.  296  (holding  it  error  to  rAeive  it  when  not  relevant) ; 
Feldman  v.  McGuire,  34  Dr.,  309,  55  Pac.  872;   Kline  v.  First , Nat. 
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Bank,  2  Monaghan  (Pa.)  448,  15  Atl.  433;  Buzard  v.  McAnulty,  77 
.Tex.  438,  14  S.  W.  138,  and  cases  cited  (where  the  pleading  was  signed 
and  sworn  to  by  the  party)  ;  Davis  v.  Converse,  —  Tex.  Civ.  App.  — , 
46  S.  W.  910;  ■Leev.  Chicago,  St.  P.  M.  &  0.  R:  Co.  101  Wis.  352,  77 
N.  W.  714  (error  to  exclude).  See,  also,  Kashman  v.^  Parsons,  70 
Conn.  295,  39  Atl.  179j  where  this  principle  was  applied  to  a  request 
for  special  findings  in  a  former  similar  action  between  the  same  par- 
ties;  ^  Keesling  V.  Doyle,  8  Ind.  App.  43,  35  N.  ,E.  126,  an  action  for 
malicious  proseoutipn:  by  the  defendant  in  a  former  cjectpient  suit 
against  the,  plaiptiff^  therein  and  their  grantee,  in  which  the  complaint 
and  judgment  in  the  ejectment,  suit  were  hpld  competent  evidence 
against  defendants,', as  tending  to. showf,  malice;  and  want  of  probable 
cause,  and  plaintiff's  right  to  possession  of,  the  land,  even  though 
defendant's  grantee  was  not  a  party  to  the  ejectment  suit.  But  Key- 
ser  v.  Pickrell,  4  App.  D.  C.  198,  seeins  to  hold  that  the  fecord  of 
another  and  diff&rent' action  by  another  plaintiff,  although  against  the 
stime  defendant,  cannot  be  introduced  against  defendant  to  show  ad- 
missions or  recitals  of  facts  made  by  him  therein. 

But  relevancy  is  necessary  as  well  as  sanbtion  and  knowledge.  New  York 
V.  iFayj  53  Hun,  553,  23  Abb.  N.  C.  390,  6  N.  Y.  Supp.  400.  And  there 
is.:  no  eirror  in  excluding  a  pleading  offered  to  show  a  fact  expressly 
admitl^d,by,  thp^.pjeader.  BoseJ,i  v.  ,Doran,  62  Conn.  ,31,1,  2.5  Atl.  242. 
Nor  iSj  its  improper  admission,  f£^tal:, error  where  the  fact  is  otherwise 
fully  established.   .SoJarJ  v.  ,Sii(^-w,,  1()1  Cal.,  387,  35  Pac.  1004. 

A. verified  answer  in  another  action  by, another  plaintiff  against  the  same 

defendant  cannot  be  introduced  as  part  of  the  cross-examination  of  the 

'  ,  pleader  to,  contradict  or  impeach  him,  though  it  seems  it  may  be  in- 

.,,1  ..trodup^d  for_  that  purpose  aftgr  he  has, been  properly  examined, as  to 

..,.  it^hether  he,  had  mafi§ , statements  therein  vajiant.  from  his  testinaony. 

,,    .Williams  v.  Miller,.  6  Kan.  App.  626,  49  ,Pae.  703.    .,  ,,. 

According  to  Gardner  v.  Meeker,  169  111.  40,  48  N.  E.  307,  a  second  action 
against  the,  same  parties  on  thp  same  cause  of  action,  a  plea  of  set-off 
and  copy  of  account   attached  tliereto  are  inadmissible  without  the 

,,,l    declaration.  ,      . 

Note  14  A.L.R.  pp.  51  et  seq.         :-,_'  .,    n.  ,i,      ,      ..  .    ;    .. 

SDuflf  V.  Duff,  71  Cal.  513,  12  Pac.  570,  and  cases  pited;  Cook  v.  Barr,  44 

'  '  N.  Y''156;  Eisenlord  vi  Clum,'l26  N."t.  552,  12  L.R.A.' 836,  27  N.'  E. 
"1024  laictum).  ' 

So  held  where  the  other  action  was  brought  in  the  namje  and  for  the  benefit 
of  the  party  by  his  attorney  in  fact,  and  was  prosecuted  with  his 
knowledge  and  consent.  Kamm  v.  Bank  of  California,  74  Cal.  191,  15 
Pac.  765.  Otherwise,  however,  where  the  agency  is  established  only 
by  the  declaration  of  the  alleged  agent  in  Verifying  the  pleading.  Its 
only  legitimate  purpbse  in  such  case  is  to  im'peach  the  testimony  of 
the  agent.  Omaha  &'G.  Smelting  &  Ref.  Co.  v.  Tabor,  13  Colo.  41,  5 
L.E.A.  236,  21  Pac.  925. 


422  CIVIL    TRIAL    BKIEF. 

This  principle  was  recognized,  though  not  directly  involved  in  Crocker  v. 
Carpenters  98  Gal.  418,  33  Pac.  271,  where  a  general' objection  to  the 
introduction  of  an  unverified  pleading  as  irrelevant,  eto.j  was  held  to 
have  been  properly  overruled  as  too  general,  the  court  stating  that  if 
the  objection  had  specified  insufficient  showing  of  iknowledge'and'sane- 
tion  as  the  true  ground  on  which  exclusion  was  sought,  knowledge  and 
sanction  might  have  been  shown  and  the  objection  obviated. 

So,  under  a  statute  providing  that  an  allegation  iii  a  complaiiit  not  'denied 
in  the  answer  shall  be  taken  as  true,  the  pleadings  in  a  former  action 
against  the  same  defendant  on  the  same  cause  of  action  are  admissible 
to  show  that  defendant  had,  in  the  former  action,  admitted  by  not 
denying  a  fact  pleaded  in  defense  of  the  preaSnt  action.  Grant  v. 
Gooch,  105  N.  C.  278,  11  S.'E.  571.    '  '         '      ' 

In  California,  although  a  superseded  [  original  pleading, ,ifi[.nqt  competent 
evidence  against  the  pleader  in  the  same  action  (  see  supra,  §  1,  ,c),  this 
rule  does  not  apply  tp  a  superseded  original,  pleading  in  |8,notheT,  action. 
Coward  v.  Clanton,  79  Cal.  23,  21  F^c,  3,59.  , 

The  fact  that  the  pleading  is  made  on  information  and  belief  does  not  affect 
its  competency,  but  goes  only  to  its'  Weight,  as  evidence.  Pope  v. 
Allis,  115  U.  S.  363,  29  L.  ed.  393,  6  Sup.  Ct.  Eep.  69,  and  cases  cited. 

So,  as  to  a  pleading  signed  oilly  by  counsel,  specific  and  particular'  allega- 
tions of  matters  of  action  or  ddfehse  which  cannot  be  presumed  to  have 
been  made  under  a  general  authority  of  the  attorney,  but  are  obviously 
from  specific  instructions  of  the 'party,  are  competent. i  Johnson  v.  Eus- 
sell,  144  Mass.  409,  11  N.  E.  670;  Dennie  v.  Williams,  135  Mass.  28, 
and  cases  cited.  Especially  wherfe  it  further  appears  that  the  pleader 
in  efi'ect  adopted  the  pleading  by  making  it  the  basis  of  his  claim  for 
'the  judgment  in  his  favor' which  he  obtained  iii  the  other  action. 
Miles  V.  Strong,  68  Conn.  273,  36  Atl.  55,  and  cases  cited^'  And  it  is 
error  to  exclude  such  a  pleading,  notwithstanding  the  pleader  tes- 
tifies that  he  had  never  seen  the  pleading  and  did  not  know  its  con- 
tents, though  not  denying  that  he  had  given  instructions;  as  his  testi- 
mony cannot  overcome  the  presumption  that  it  was  made  under  his 
instructions.    Johnson  v.  Russell,  144  Mass;  409,  11  N.  B.  670. 

But  a  pleading  signed  by, an  attor;ney  containing  former  ?[.llegatioijs  which 
may  be  presumed  to  have  been  made  without  special  instructipn,^  .from 
his  client,  or  at  least  are  not  shown  to  have  been  made  on  information 
from,  or  with  knowledge  of,  the  client,  is  not  competent.  Delaware 
County  Comrs.  v.  Diebold  Safe  '&.  Look  Co.  133  U.  S.  473,133  L.  ed. 
674,  10  Sup.  Ct.  Eep.  399;  Solari.  v,  Snow,  loil  Cal.  387,  35  Pac,  .1004;  v 
.  Dennie  v.  Williarns,  135  M^ss.  28,  and  cases  cited;  Farr  v.  Epuillard, 
172  Mass.  303,  52  N.  E.  443;  Brown  v.  Jewett,  120  Mass.  215.  And  so, 
even  though  the  pleading  contain  expr,ess  admissjona  of  fact,  wh^re  the 
attorney  who  drew  it  testifies  that  his  client,  in  statijig  the  ca^e  to 
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Mm,  did  not  make  the  admissions.     International  &.  Q.  N.  R.  pP-  Y- 

.,  Mulliken,.10,Tex.  Civ.  App.  863,  32  S.  W.  152.  "         ""     " 

[And  iiji  McDermott;  y.  Mitcliell,  47  Cal.  249,  a  jomt  answer  by  two  defend- 

'arits,  signed  by  their  attorneys  and  verified  by  only  oile  of  them;  was 

he}d  inadmissible  in  a  subsequent  action  against  the  defendant  who 

,,  did  not  sign  or  verify  it.        '  '  '  "'" 

iBut  in.  Georgia  all  allegations  of  faqt  maleri?!.!;  and  necessary  to  the ,  plead- 
ing, though  it  be  unv^riflgd  anfi.^igned  only  Ijy  counsel,  are  regarded  as 
having  been  made, by •  the  panty  hjmself,  and,  as  such,  are,  hjs.decla- 
..  rations,  and  if  agaiiist  his  interest  are,,a,4i;ai*9ible  against  him.  ,, Lamar 
V.  Pearre,  90  Ga.  377,  17  S.  E,,92.  ,■,,,„,, 

A  pleading  signed  by- an  attorney  is  not,  in  a  subsequent  action  between 
other  parties,  competent  as  against  a  party  thereto,  on  the 'ground  that 
the  party  r  for  whom,  the  pleading  was  ..iiled,,  ffa^  acting  aSihis  a,gent, 
where  there,  is".  no  evidence  that  they  were  made  on  in;£oi:in,?.ti(>n  fur- 
nished by  or  with  knowledge  of  the  agent.  lyondon  &  L,  J"., Ins.  Co. 
V.  Schwulst,  —  Tex.  Civ.  App.  — ,  46  S.  W.  89. 

3  Gibson  v.  Herriott,  55  Ark.  85,  17  S.  W.  589;  Robinson  v.  Parker,  11 
App.  D.  C.  132;  Lamar  v.  Pearre,  90  Ga.  377,  17  S.  E.  92;  Harris  v. 
Amoskeag  Lumber  Co.  101  Ga.  641,  29  S.  E.  302;  Kentucky  &  I. 
Cement  Co.  v.  Cleveland,  4  Ind.  App.  171,  30  N.  E.  802,  and  cases  cited; 
Sweet  V.  Tuttle,  14  N.  Y.  465. 

But  refusal  to  permit  a  party  to  introduce  an  entire  complaint  verified  by 
him  in  a  former  action,  to  explain  the  portion  admitted  in  behalf  of  his 
adversary,  is  proper,  where  the  court's  offer  to  receive  any  portion 
which  it  is  thought  will  explain  the  portion  admitted  is  unaccepted, 
and  no  effort  is  made  to  specify  the  explanatory  portions  of  the  com- 
plaint.   Loftus  V.  Fischer,  113  Cal.  286,  45  Pac.  328. 

i  Southern  Kansas  E.  Co.  v.  Pavey,  57  Kan.  521,  46  Pac.  969 ;  Stockbridge 
V.  Fahuestock,  87  Md.  127,  39  Atl.  95;  Tyler  v.  Old  Colony  R.  Co.  157 
Mass.  336,  32  N.  E.  227 ;  Hodge  v.  Eastern  R.  Co.  70  Minn.  193,  72  N. 
W.  1074;  Davis  v.  Green,  102  Mo.  170,  11  L.R.A.  90,  14  S.  W.  876; 
Missouri  P.  R.  Co.  v.  Heidenheimer,  82  Tex.  195,  17  S.  W.  608;  Euless 
v.  Russell,  —  Tex.  Civ.  App.  — ,  34  S.  W.  176. 

So,  allegations  or  admissions  made  in  a  petition  iiled  by  former  receivers 
after  the  commencement  of  the  present  action  and  signed  only  by  their 
solicitor,  reciting  the  facts  on  which  they  sought  an  order  of  court 
authorizing  them  to  settle  the  account  and  differences  with  the  plain- 
tiff, their  successor,  are  not  admissible  against  the  plaintiff.  Liver- 
pool &  L.  &  G.  Ins.  Co.  V.  McNeill,  32  C.  C.  A.  173,  59  U.  S.  App.  49.9,  89 
Fed.  139. 

SBush  V.  Monroe,  20  Ky.  L.  Rep.  547,  47  S.  W.  215;  Johnson  v.  Stone,  69 
Miss.  826,  13  So.  858;  Bell  v.  Throop,  140  Pa.  641,  21  Atl.  408.  Note 
14  A.L.R.  pp.  84  et  seq. 
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6.  Copy  not  best  evidence. 

If  a  pleading  is  offered  in  evidence  as  an  admission  of  the 
party,  his  original,  and  not  a  copy  of  record,  is  the  best  evidence.* 

iNash  V.  Hunt,  116  Mass.  237,  248;  Belt  v.  State,  103  Ga.  12,  29  S.  E. 
451.  It  is  now  provided  in  Georgia  (Pack's  Anno.  Code,  §  5775)  that 
either  party  may  avail  himself  of  allegations  or  admissions  made  in 
the  pleadings  of  the  other  without  offering  the  same  in  evidence. 
And  in  Withrow  v.  Adams,  4  Tex.  Civ.  App.  438,  23  S.  W.  437,  record 
copies  were  admitted,  their  legitimacy  as  evidence  being  questioned, 
not  as  being  secondary,  but  as  being  irrelevant,  etc. 

But  the  admission  of  record  proof  of  undenied  allegations  is  not  prejudi- 
cial.   Jones  V.  Allen,  29  C.  C.  A.  318,  56  U.  S.  App.  529,  85  Fed.  523. 

Wb'ether  the  original  copy  served  by  him  on  the  party  offering,  it  would  be 
competent,  compare  Pratt  v.  Norton,  5  Thomp.  &  C.  8,  Abb.  N.  Y. 
Dig.  Evidence,  §  405. 


XV.— EXHIBITION  AND  VIEW;  EXPERIMENTS. 

1.  Exhibiting  person. 

a.  Identity. 

b.  Age;  legitimacy;  paternity. 

c.  Personal  injury. 

2.  Exhibiting  Chattel. 

3.  Photographs. 

4.  View. 

a.  In  general. 

b.  Discretion  of  court. 

c.  Object. 

d.  Application. 

e.  Vacating  order. 

f.  Time. 

g.  Mode. 

h.  Experiment  upon  ground  viewed, 
i.  Unauthorized  view, 
j.  View  beyond  jurisdiction. 
6.  Experiments. 

1,  Exhibiting  person. 

a.  Identity. — On  the  trial  of  an  issue; Involving  the  identity 
of  a  person,  the  court  niay  allow  him  to  be  brought  before  the 
jury  ill  order  that  a  witness  may  look  upon  him  and  testify.^ 

And  a  party  summoned  as  a  witness,  though  not  sworii,  may, 
on,  request  of  his  adversary,  be  required  to  uncover  his  face  to 
permit  a  witness  on  the  stand  to  identify  him.* 

1  Atty.  Gen.  v.  Fadden,  1  Price,  403  (where  habeq^  corjms  ad  tesiificwndum 
was,  allowed,  to  bring  him  up ) . 

«Rioe  V.  Rice,  —  N.  J.  Eq.  — ,  19  Atl.  736. 

This  for  the  purpose  of  identification  only,  however;  whether  he  may  be 
required  to  do  some  act  in  or  out  of  court  by  which  he,  will  be  finish- 
ing or  giving  testimony  against  himself  is  another  question. 

As  to  admissibility  of  finger  prints  to  prove  identity,  see  notes  in  43  L.E.A. 
:  (N.S.)   1206;  3  B.  R.  C.  70.     As  to  palm  prints,  see  3  A.L.E.  1694. 

h.  Age;  legitimacy;  paternity. — On  the  trial  of  an  issue  in- 
volving the  age  of  a  child,  the  court  may  allow  the  child  to  be 
shown  to, the  jury. ^  . 

425 
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So,  also,  on  an  issue  of  the  legitimacy  of  a  child  alleged  to  be 
of  mixed  blood. ^     ■       ';'''.'   i  •  , . .',     '  i  '  M  '')  i  i ;  .■  ;!        // 

Btit  as  to  whether,  on  an  issue  of  paternity,  the  court  should 
allow  the  child  to  be  shown  to  the  jury,  the  decisions  are 'not - 
harmonious.*  Some 'of  the  courts  allow  it  to  ,bd  d'6ii'e*  irre- 
spective of  the  child's  age.^  Others  ha\'e,  however,  refused  to 
do  so  when  the  child  was  a  mere  infant,^  but  allow,, it  to  be  done. 
if  the  child  has  attained  an  age  when  its  features  have  assumed 
some  degree  of  maturity  and  permanency.''  Still  others  go  tot 
the  extent  of  excluding  the  child,  irrespective  of'  its  age.'    ' 

IN.  Y.  Civ.  Prac.  Act  1920,  §  334;  Penal  Code,  817.  In  any  proceeding  it 
is  a  matter  of  right  to  exhibit  the  child,  on  a  questi'dii  of  age. 

^Warliok  v.  White,  76  N.  C.  175  (refusal  to  allow  it 'to' be  exhibited  held 
error). 

8  See  notes,  reviewing  all  the  authorities,  in  ,52,,L'.R.A.  502,  and  L.R.A. 
1917B,  1148. 

*  It  is  allowed  for  the  purpose  of  having  the  jury  by  inspection  trace  any 
possible  resemblance  between  the  child  and  its  alleged  father,, the  court 
proceeding  on  the  theory  that  any  such  resemblance,  if  traceable,  is 
relevant  to  the  issue,  and  the  best  evidence  of  it  is  produced  by  an  in- 
spection. ,  Scott  V.  Donovan,  153  Mass.  378,  26''N'.  E;  87i|*'Gaiint' v.' 
'  'state,  50  N.  J;  L.  490,14  Atl.  600;  'Crow  v.  Jordan,  49  Ohio  St>.  6S5,  32 
N;  E.  750.  And  that,  although  taken  bjEJitself;  proof  j  of,  such  resem- 
blance wojild  be  insufficient  to  establish,  ipaterpity.  It  clearly  is  a 
circuiflBtanee ,  to  be  .op^pidere^ ,  in ,  ,connection .  with  other,  facts  tending 
,  to  prove  the  issue  on  which  .the  jury. are  to  pas^.  Finnegan  v.  D'ug'an, 
14  Allen,'  197  (where  the  judge's  cliarge  that  the  jury  might  coritfder 
whether  there  was  any. 'reselnblan'ce  between'  the  child, '  who :  wais  in ' 
court,  and  the  defendant,  was  upheld).  And  the  same  court  in  Eddy  v. 
Gray,  4  'Allen,  435,  sustained  a  fulih'g  rejecting  testiitiony '  upbn  the 
same  subject,  upon  the  ground  that  it  did  not  come  within  the  'lule 
of  expert  testimony.  ,  '  i     ,  ,,    .  ,,1' 

Instate  v.  Woodruff,  67  N.  C.  89,  the  chargie  of  the  court  that. the  .vesejnn' 
'  Wance  of  a  child  to  its  alleged  father  was  relevant,  was  held  good. 

And  in  State' v.  Sorton,  100  N.  C.  443,  6  S.  E.  238,  a  prdsecfttion'  for  se- 
'    duttibnj  the  child  was  exhibited  to  the  jury  on  the  theory  that  the  re-/ 
seiiiUahce  traceable  was  corroborative  of  the  fact  of  sexual,  intercourst 
between  the  prosecutrix  and  the  defendant. 

In  .Jones  v.  Jones,  45  Md.  144,  the  court  .permitted  the  jury  to  judge  as,  to 
a  personal  resemblance,  but,  not  to  hear  testimony  on  tha,t  subject, 
on  the  ground  that  where  the  parties  are  before  the  jury  whatever 
resemblance  there  is  will  be  directly  apparent,  capable  of  being  traced 
by  the  jurors  themselves,  but  to  permit  third  persons  to  give  their 
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opinions  would  be  raising  a  class  of  experts  where  expertism  does 
not  exist. 

In  the  New  York  cases  which  prohibit  testimony  upon  resemblances,  the 
question  of  inspection  by  the  jury  does  not  arise.  But  in  Petrie  v. 
Howe,  4  Thomp.  &  C.  85,  the  court  in  rejecting  testimony  says:  "If 
this  species  of  physiological  evidence  ia  admissible,  it  should  not  be 
covertly  introduced."  In  that  case,  which  was  for  crim.  con.,  the  court 
had  received  testimony  as  to  the  'color  of  the  hair  of  the  plaintiff's 
other  children,  the  illegitimate  child  having  hair  of  a  different  color. 

In  Gilmanton  v.  Ham,  38  N.  H.  108,  counsel  commented  on  the  resemblance 

.  ,  of  ,tli6  chjild  to  defendant,  and  his.. right  l^o  do, so  was  sustained  on  the 
ground  tha^  the  matter  was  relevant  and  the  parties  before  the  jury. 
See  also  Pe'ople  v.  Wing,  115  Mich.  698,  74  N.  W.  179. 

6  Scott  V.  Donovan,  153  Mass  378,  26  N.  E.  871,  and  cases  cited.  Its  youth 
going  father  to  the  weight  of  the  evidence. 

6'Overiock  V.  Hall,  81  Me.  348,  17  Atl.  169  (child  six  months  old)  ;  Clark 
V. 'Bradstfeet,  80  Me.  454,  15  Atl.  56  (child  six  weeks  old),  a  well- 
considered  case  in  which  many  cases  are  collated  and  classified;  State 
V.  Harvey,  112  Iowa,  416,  52  L.K.A.  500,  84  Am.  St.  Rep.  350,  84  N. 
W.  535  .(child  nine  months  old). 

And  in  Copeland  v.  State,  —  Tex.  Crim.  Rep.  — ,  40  S.  W.  589,  the  profert 
of  a  child  six  weeks  old  was  held  to  have  been  properly  refused,  in  the 
absence  pf  any  offer  to  prove  a  resemblance  as  to  features. 

''>(■■■.'      '  '    ■      '  1    i'.      ('.7      -        .    I  >.i  • 

"^hjprten  TT.  Judd,  56  £an.  43,  42  Pac.  337.  ,  Even  though  the  comparison 
is  to  he  made  with  a  photograph  of  the  putative  father  who  is  dead. 

„,  :Ibid..  ;'.,,./",■        ,,  ,   ■     . 

Thus,  an  inf £),nt  two  years  old  may  be  exhibited  to  the  jury  ( State  v.  Smith, 
.  :    -54  Iowa,,  104,  6  lii;.,W.  153)y  \fhile  an  infant  three  months  old  cannot 

' . ,.  (State  V.  Danforth,/4SiiIow9.,  45).      ■ 
This 'discrimination' was  .dlsappioved  in  22  Alb.  L.  J.  43,  and  in  Gaunt  v. 
State,'  50  N.  J;  L.  490,  14  AtlL  600,  was  saidlto  rest  "upon  a  physiolog- 

''I'lifeal  notion  adopted'by  the  ijourt,  which  can  scarcely  find  justification 

'      afe  a  riule  of  evidence."  '' 

SRobnett  vl  People,  16  111.  App.  299;  HanaWalt  v.  State,  64  Wis.  84,  24 

^  ;*r.  \y.  489.       " '  '  "  .  ' 

In  Iijguam  f.  State,  34  Neb.  33,  37  N.  W.  943j  the,  prosecuting  attorney's 
I     request',  that  the  priosecjitrix  turn  the  child's  .face  to  the  jury  for  in- 
//    spepitioncwasi denied  by  the  court,  and  the, child  at  once  removed  from 
the  jury's  presence., , 

111  Eisk  V.  State,  19  Ind.  152,  a  child  three  months  old  was  put  in  evi- 
dence, biit  the  court  held  that,  as  there  had  been  no  objection  to  the 
"'evidence,  the  jury  had. a  right  to  consider  it. 
In  Reitz  v.  State,  33  Ind.  187,  while  showing  the  child  was  regarded  as 
'  iinproper,  the  error  was'  cured  by  the  court  charging  the  jury  that 
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they  must  regard  only  the  oral  evidence  on  the  question  of  resem- 
blance. 
In  LaMatt  v.  State,  128  Ind.  123,,  27  N.  ;E.  346,  while  this  question  was  not 
directly  involved  it  was  held  that  any  misconduct  of  the  jury  in  in- 
.  specting  the  child  during  a  recess  of  court  was  not  ground  for  new 
trial,  where  the  coui;t,  subsequently  instructed  the  jury  that  they  must 
consider  only  the  oral  testimony  given. 

As  to  exhibition  of  child  in  civil  action  for  seduction,  see  note  in  1  A.L.B. 
622. 

c.  Personal  injury. — ^^The  court  may  allow  a  "witness'  testify- 
ing in  his  own  behalf  respectina;  injuries  to  his  person,  to  ex- 
hibit the  injured  part  to  the  jury.* 

And  the  court  may  allow  a  physician  testifying  as'an  expert 
on  behalf  of;  the  party  injured  to  examine  the  injured  parts  in 
the  presence  of  the  jury,  and  exhibit  and  describe  the  then  con- 
dition of  the  party.* 

But  whether  the  court  can  compel  the  witness  to  so  exhibit 
his  wounds,  or  to  submit  to  a  medical  exaininatioh  in  presence 
of  the  jury,  is  contested.^ 

1  Union  Pacific  E.  Co.  v.  Botsford,  14i  U.  S.  250,  35  L,  ed.  73^,  il  Sup.  Ct. 
Rep.  1000;  Townsend  v.  Briggs,  —  Cal.  — ,  32  Pac.  307;  Chicago  &  A. 
E.  Co.  V.  Clausen,  173  111.  100,  50  N.  E.  is'sO;  Indiana  Car  Co.  v.  Pai-ker, 
100  Ind.  199 ;  Hess  v.  Lowrey,  122  Ind.  225,  7  L.E.A.  90,  23  N.;  E.  156, 
and  cases  citfed;  Topeka  v.  Bradshaw,' 5  Ean.  App.  879,  48  Pac.  751; 
Ottawa  Y.  Gilliland,  63  Kan.  165,  88  Ani.  St.  Eep^  232,  65  Pac.  252,  10 
Am.  Neg.  Eep.  49;  Graves  v.  Battle  Creek,  95  Mich.  266,  19  L.R.A.  641, 
35  Am.  St.  Eep.  561,  54  N.  W.  757;  Edwards  v.  Three  Eivers,  96  Mich. 
625, '55  N.  W.  1003;  Hatfield  v.  St.  Paul  &  D.  R.  Co.  33  Minn.  130,  53 
Am.  Rep.  14,  22  N.  W.  176;  Landro  v.  Great  Northern  R.  Co.  117  Minn. 
306,  Ann.  Cas.  1913D,  244,  135  N.  W.  991 ;  May  v.  Northern  Pac.  R.  Co. 
32  Mont.  522,  70  L.R.A.  Ill,  ,4  Ann.  Ca,s.  605,  81  Pac.  328;  Hiller.v. 
Sharon  Springs,  28  Hun,  344;  Mulhado  v.  Brooklyn  City  R.  Co.  30  N. 
Y.  370;  Jordan  v.  Bowen,  14  Jones  &  S.  355;  Cunningham  v.  Union  P. 
R.  Co.  4  Utah,  206,  7  Pac.  795 ;  Carrico  v.  West  Virginia  C.  &  P.  E. 
Co.  39  W.  Va.  86,  24  L.E.A.  50,  19  S.  E.  571;  Lapointe  v.  Berlin  Mills 
Co.  75  N.  H.  294,  73  Atl.  406;"  Felsch  v.  Babb,  72  Neb.  736,  101  N.  W. 
1011.  But  see  Carstens  v.  Hanselman,  61  Mich.  426,  28  N.  W.  159. 
In  this  case,  however,  an  action  for  malpractice,  several  years  had 
elapsed  since  the  date  of  treaitment,  ^nd  the ,  court ,  based  its,  refusal 
on  the  ground  that  as  the  injury  was, healed. nO;  inspection,  apart  from 
some  kno^yledge  of  the  ch^iracter  of  (^e  injury  and  the  method  of  treat- 
ment, could  enable  even  a  medical  expert  to  decide  upon  the  merits 
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or  demerits  of  the  treatment;  and  that  the  jury's  guessing  from  an 
inspection  would  be  of  no  value  whatever ;  and  on  the  f urtlier  ground 
that  by  reason  of  the  location  of  the  injury  the  inspection  would  have 
been  improper,  if  not  indecent.  And  according  to  French  v.  Wilkinson, 
93  Mioh.  322,  53  N.  W-  530,  a  suit  for  injuries  caused  by  a  dog  bite, 
in  which  the  trial  took  place  over  three  years  after  the  ■  bite  and  nine 
months  after  the  expiration  of  the  time  fixed  by  the  declarataion  dur- 
ing which  plaintiff  suffered  from  the  bite,  he  could  not  exhibit  the 
'  then  condition  of  his  limb  without  any  testimony  tending  to  show  no 
change  for  the  worse.  Held  not  error  for  four  year  old  boy  (plaintiff) 
on  crutches  to  remain  in  court  room.  Bryant  v.  Kansas  City  R.  Co. 
—  Mo. -^,  228  S.  W.  472. 

Held,  child's  injury  to  eye  properly  viewed  by  jury.  Friedler  v.  Hekeler, 
96  Conn.  29,  112  Atl.  651. 

The  propriety  of  the  practice  cannot  be  questioned  on  the  ground  that  the 
exhibition  would  tend  to  unduly  excite  the  sympathy  of  the  jury  by 
reason  of  the  youth  and  conieliness  of  the  witness,  who  is  a  female. 
Omaha  Street  R.  Co.  v.  Emminger,  57  Nelj.  240,  77  N.  W.  675.  Nor  on 
the  ground  that  the  injury  has  not  been  properly  treated.  PlUmmer 
'   V.  Milan,  79  Mo.  App.  439. 

And  the  jury  may  be  permitted  to  examine  with  their  fingers  the  scars 
caused  by  the  alleged  blow,  for  which  damages  are  asked.  Jackson  v. 
Wells,  13  Tex.  Civ.  App.  275,  ,35' S.' W.  528.  '     ' 

8o,  the  court  may  allow  the  witness  to  be  brought  in  on  a  cot  or  lounge 
and  remain  thereon  while  testifying.  Sherwood  v.  Sioux  Falls,  10 
'7  ,  S.  D.  405',  73  N.  W.  913;  Selleck  v.  Janesville;  100  Wis.  157,  1  L.R.A. 
563,  75  N.  W.  9'75.  His  right  to  be  present  certainly  cannot  be  ques- 
tioned, and  if  his  condition  as  thus  exhibited  excites  sympathy  it  is 
the  result  of  defendant's  negligence. 

In  Blanchard  v.  Holyoke  Street  R.  Co.  186  Mass.  582,  72  N.  E.  94,  however, 
the  court  denied  a  motion  to  permit  plaintiff  to  be  brought  into  court 
on  a  stretcher  for  the  purpose  of  appearing  as  a  witness  in  her  own 
behalf. 

''Lanark  V.' Dougherty,  153' 111.  163,  38  N.  E.  892;  E'reeinan  v.  Hutchinson, 
15  Ind.  App.  639,  43  N.  E.  16. 

And  place  hinf  in  different  ,.attitlide^i  tp,  enable  the  jury  to.  determine  the 
extent  of  his  disability.  Citizens,',  Street  R.  Co.  v.  Willoeby,  134  Ind. 
563,  33  N.  E.  637.  But  whe^e  there  are  no  wounds  or  injuries  that 
can  be  seen  hj  the  jury,  it  is  improper  to  perjoiit  the  exhibition  of  plain- 
tiff's person  for  the  purpose  of  conducting  experiments  to  prove  that 
,  he  will  cry  out  with, pain,  or  tji^t  his  muscles  will  grow  rigid  when 
his  legs  are  manipulated  in  a  certain  manner.  Landro  y.  Great  North- 
ern R.  Co.  117  Minn^  306,  Ann.  Cas.  1913D,  244,  135  N.  W.  991. 

Where  a  person  who  ajleged  that  he;  suffered  an  injury  to  his  eye  exhibited 
it  to  the  jury,  and  his  physician  attempted  to  point  out  the, injury,  the 
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adverse  party  was  held  eatitled  to  call ,  medical  experts,, in,  rebuttal. 
St.  Louis  Southwestern  R.  Co.  v.  Smith,,  38  Tex.  iQiy,  App.  507,  86  S. 
W.  943.  .  '  .,,.  , 

s  Affirmative:— Alabama  G.  S.  R.  Co.  v.  Hill,  90  Ala.  71,  9  L.E;.A.  442,  8 
So.  90;  St.  Louis  S.  W.  R.  Co.  v.  Dobbinsi  60  Ark.  486,  31.S.!W.  147 
(discretionary  to  order  it  to  be  made  in  court'  or  out)  ;  'H^U  v.  Man- 
son,  99  Iowa,  698,  34  L.R.A.  207,  68  N.  W.  922;  Sehroeder  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  47  lowa'j  375  (a  well-reasondd  case)  ;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Thul,  29  Kan.  466,  49  Ain.  Rep.  484  (citing  and 
quoting  with  approval  Sehroeder  v.  Chicago,  R.  1.  &  P.  R.  Co.  47 
Iowa,  375);  Hatfield  v.' St.  Paul  &  D.  R.  Co.  33  Minn.  130,  53  Am. 
Rep.  14,  22  N.  W.  176;  Miami  &  M.  TUrnp.  Co.  v.  Baily,  37  Ohio  St. 
104;  Bagley  v.  Mason,  69  Vt..  175,  37  4-tl.  287;  White  v.  ;  Milwaukee 
City  R.  Co.  61  Wis.  536,  50  Am.  Rep.  154,  21  N.  W.  524. ,..  And,  .accord- 
ing to  Demenstein  v.  Richardson,  2  Pa.  Dist.  R.  825,  one  suing  .^or 
personal  injuries  the  extent  of  which  can  be,  detei;miue4  p;ttly  by  such 
an  examination  puts  his  person  in  evidence,  and  whether  the  exam- 
ination is  required, of  him  in  the  eour;t  room  or  in  an  adjacent  room, 
during  trial  or  before  trial,  is  mere  matter  of  detail.  See  also^^raves 
V.  Battle  Creek,  95  Mich.  266,  19  L.R.A.  641,  54  N,  W.  757  (sjastaining 
the  power  on.  the  theory  that  as  the  injured  party  may  exhibit  his 
wounds  to  the  jury,  the  right  to  compel  him  to  do  so  ought  to  be  ac- 
corded his  adversary,  if  it  can  be  done  with  due  regar^  to  decency,  and 
in  the  orderly  conduct  of  the  trial ) . 

Some  courts,  however,  seem  to  regard  this  power  as  discretionary,  to  be 
exercised  or  not,  according  as  there  is  shown  to  be  a  necessity  for,  and 
a  profitable  benefit  to  be  derived  from,  the  examination.  Terre  Haute 
&  I.  Co.  V.  Brunker,  128  Ind.  542,  26  N.  E.  178.  And  if  such  a,  show- 
ing be  made,  refusal  of  the  application  is  fatal  error.  Alabama  6.  S. 
R.  Co.  V.  Hill,  90  Ala.  71,  9  L.R.A.  442,  8  So.  90. 

But  the  application  should  not  be  granted  if  the  examination  will  neces- 
sarily involve  the  use  of  anaesthetics.  Sturgeon  v.  Sand  Beach,  107 
Mich.  496,  65  N.  W.  616.  /•  '' ^ 

As  to  abuse  of  discretion  in  refusing  order  for  physical  examination^  see 
also  notes  in  15  L.R.A.  (N.S.)   663.  ,         ,  -     ' 

This  power  is  recognized,  however,  if  the  party  has  already  voluntarily 
submitted  the  injured  part  to  the  inspection  of  the  jury  as  evidfence. 
(Heynes  v.  Trenton,  123  Mo.  326,  27  S.  W.  '622i  Wiiiner  v.'Lalthrop, 
67  Hun,  511,  22  N.  Y.  Supp.  516),  the  coiirts  proceeding  dn  the  theory 
that  as  it  is  then  in  evidence,  it  stands  on  the  same  footing  as  any 
other  evidence,  the  character  or  quality  of  which  is  in  issue,  aiid  can- 
not be  withdrawn  until' tlie  party  aflfected'by  it' has  had  an  opportun- 
ity to  apply  every  proper  tekt  for  the  pufjiose  of  overcoming' or  re- 
ducing its  probative  force  and  effect. 

As  to  waiver  of  right  'to  object  to  physical  examination  or  eXhibitlii  of 
person,  see  note  in  2  L.R.A. '(K".S.)  386. 
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Negative:— Union. Pacific  R.  Co.  v.  Botsford,  141  U.  S.  250,  35  L.  ed.  734, 
11  Sup.  Ct.iRep.^  1000;  I  Illinois  C.  R.  Co.  v.  Griffin,' 25  C.  C.  A.  413,  53 
U.  S.  App.  22,  80  Fed.  278;  Mills  v.  Wilmington  City  K.,Co.  1  Marv. 
(Del.)  269,  40  Atl.  1114;  Peoria,  D.  &  E.  E.  Co.  v.  EiQe,  144  Jll,  22.7, 
:33,  N.  ,E.,  951,  and  cases  cited;  Parker  v.  Enslow,  102.  111.  272,  40  Am. 
Rep.  588;  People  v.  McCoys  45  How.  Pr.  216  (crimina^  cases). 

In  MeQuigan  V.  (Delaware^  L.  &  W.E.  Co.^  129  N.  Y.  50,!  14  L.R.A.  466, 
29  N.  E.  235,  the  rule  laid  down  by^Union  P.  ;R.  Co.  v.  Botsford,  141 
U.  S.  250,  35  L.  ed.  734,  11  Sup.  Ct.  Rep.  idOO,  that  neither  the  com- 
mon law  nor  the  inherent  power  of  courts  in  the  exercisie  Of  .'their 
jurisdiction  warrants  or  authorizes'  a  physical  examination  of  the 
party  without  ihis  consent,  was  followed.  And  this  rule  was  applied 
to,  compulsory  examinations  hotn  opfore  and  at  trial.  Ibid.,  and  cases 
cited.  By  §  SOOi'Civ.  Prac.  Act,  power' was  expressly  given  trial  courts 
to'otder  a  Compiilsory  physical  examination  of  one  suing  for  personal 
injuries,  if  the  requisite  showing  he  made  by  the  party  a.pplying  there- 
ftjr.i  But  ,th,is  power  isjipiiteii  tp  .examinations  before  trial  (Lyon  y. 
Manhattan  E.  Co.  142|N.  Y.  298,  25  L.R.A,  402,  37  N.  E.  113;  Green  v. 
Middlesex' Valley  R.  Co.  Sl  App.  tiv^  412,'i3  N,  Y.Siipp.'hod;  Sewell  v. 
fiiitler,  I'a  App.  Div.  '77,  44  N.  Y.  Supp.  1074),  and  does  not  apply  to 
exa!miilations  during  trial  and  in  the  presence  of  the  jury.  Cole  v. 
Fall  Brook  Coal  Co.  87  Hun,  584,  34  N.  Y.  Supp.  572;  Neill  v.i  Brook- 
lyn Elpy.  R.  Co.,  13  Misc.  403,  34  N,  Y.Supp.,  114,4. 

In  several, states  the  express  questions  stated  in,  the  text  seems  never  J;o 
have  been  directly  involved  and  passed  upon;  the  cases  involving, 
rather,  the  question  6f  the  existence  or  nonexistence  of  the  p6wer 
of  the  court  during  trial  to  compel  the  injured  party  to  submit  him- 
self to  a  physical  examination  by  experts,  to  be  either  selected  by  the 
court  or  agreed  tipon  by  the  ^arti^s,  with  a  view  to  theif  siitseqiiently 
testifying  as' to  the  natiire  arid  extent  df  thfe  injuries  as  shown  by  the 
examination.  See,  for  instance,  Missouri  P.  R.  Co.  v.  Johnson,  72  Tex. 
95,  10  S.'  W.  32'S;  Gulf,  C.  &  S.  E.  R.  Go.  v.  SForiaeet,  78  Tex. '321,  14 
S.  W;'t03;  Gulf;  C.  &  8.  F.  E.  Co.  V.  Pendery,  14  Tex. '  Civ. ^  App.  60, 
36  S.'W;'793;  Houston  &  'T.  C  R.  Co.  v.  Berling,  14  Tex.  Civ.  App. 
544, '37  S.  tV:  1083';  Smith  v.  Spokane,  16  Wash.'  403,' 4'r  Pafc.  888; 
Savannah,  f!  &  W.  R.  Co.  v.  Wainwright,  99  Ga.  255,  25  S.  E.  622; 
Southern  Kansas  R.  Co.  v.'  Michaels,  57  Kan.  474,  46  Pac.  '938^  Belt 
Electric  Line  Cd.'v.  Allen,  19'  Ky.  L.  Rep'.  1656,  44  S.  W.  8'9;'' Owens 
V.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  95  Mo.  169',  8  S.  W.  3S0,  and 
cases  cited  (a  leading  ease);  Fullerton  V.  Fordyce,  121"Mo.  1,25  S. 
W.  587;  Chadron  v.  Glover,  43  Neb.  732,  62  N.  W.  62;  Lane  v.  Sjokane 
'Palls' &N.  R.  Co.  21  Wagh.  UO,  46  L.R.A.  153,  75  Am.  St.  Rep.  821, 
57  Pac.  367  (considering  and  classifying  the  csises). 

For  other  cases  and  a  full  review  of  the  subject,  see  note  in  14  L.E.A. 
466,  and  supplemental  hbfe  in  23  L.R.A.  (N.S.)  463. 

See  also  note  in  15  L.R.A.  (N.S.)'  663,  on  question  when  the  refusal' of  an 
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order  for  physical  examination  amounts  to  an  abuse  of  discretion,  and 
note  in  2  L.R.A.(N.S.)  386,  on  waiver  of  the  right  to  object  to. physical 
examination  or  exhibition  of  person. 
That  the  court  cannot  compel  plaintiff  in  an  adtion  for  personal  injuries  to 
submit  to  the  taking  of  an  X-ray  photograph  of  the  injured  portion  is 
declared  in  Dean  v.  Wabash  K.  Co.  229  Mo.  425,  129  S.  W.  953,  on 
the  ground  that  injuries  sometimes  result  to  the  patient  from  the  ap- 
plication of  such  photographic  process. 

2.  Exhibiting  chattel. 

On  the  trial  of  an  issue  involving  the  quality  or  eonditito  of 
a  chattel  the  court  may  allov  the  thing  to  be  shown  to  the  jury, 
upon  proper  'evidence  as  to  the  identity  of  the  thing  and  of  its 
condition  at  the  time  in  question;^  but  not  where  its  condition 
at  the  time  of  the  trial  is  such  that  the  determination  of  its 
original  condition  or  quality  is  not  a  question  of  common  knowl- 
edge, but  necessarily  requires  a  particular  scientific  knowledge 
and  expertness.*  Whether  the  pourt  can  compel  a  party  to  pro- 
duce a  chattel  for  such  examination,  even  though,  it  be  in  court, 
is  not  clear.' 

And  it  is  proper  to  exhibit  to  the  jury  any  physical  object 
which  tends  to  establish  aiiy  controverted  fact  or  issue.* 

1  American  Exp.  Co.  v,  Spellman,  90  111.  455;  Von  Ileeden  v.  Evans,  52  111. 
App.  209;  Columbia  City  v.  Langohr,  20  Ind.  App.  395,  50  N.  E.  831 
(a  board  from  the  walk  at  the  place  where  plaintiff  was  injured)  ;  Fogg 
V.  Rodgers,  84  Ky.  558,  2  S.  W.  248;  Morton  v.  Fairbanks,  11  Pick. 
(Mass.)  368;  Hudson  v.  Roos,  ,76  Mich.  173,  42  N.  W.  1099;  Stevenson 
V.  Michigan  Log  Towing  Co.  103  Mich.  412,  61  N.  W.  536;  King  v. 
New  York  C.  &  H.  E.  R.  Co.  72  N.  Y.  607  (iron  hook  broken  from 
alleged  flaw.     In  this  case  some  stress  was  laid  on  the  fact  that  the 

,  ,  question  was  one  of  pommon  knowledge  as  justifying  the  exhibition  of 
the  objpet)  ;  People  y.  Gonzalez,  35  N.  Y.  49;  Ruloff's.Case,ll  Abb. 
Pr.  N.  S.  246,  s.  c,  less  fully,  as  Puloff  v.  People,  45  N.  Y.  213;  Peo- 
ple V.  Muller,  32  Hun,  209  (photographs;  on  indictment  for  the  sale  of 
them,  as  deemed  obscene)  ;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  McKel- 
yey,  12  Ohio  C.  C.  426,  5  Ohio  C.  D.  561  (sparks  shown  to  have  come 
fronj  an  engine  claimed  to  have  set  buildings  on  fire)  ;  Philadelphia, 
Jphnspn  V.  Rule,  93  Pa.  15 ;  Robson  v.  Miller,  12  S.  C.  586,  32  Am.  Rep. 
518;  Bloch  v.  American  Ins.  Co.  132  Wis.  150,  112  N.  W.  45;  Luie  v. 
Taylor,  3  Fost,  &  F.  731. 

In  an  action  for  personal  injuries  from  defendant's  negligence  in  bottling 
Coca  Cola  it  was  not  error  to  permit  in  evidence  the  bottle  and  decom- 
posed rat.  Coca  Cola  Bottling  Co.  v.  Barksdale,  17  Ala.  App.  606,  88 
So.  36. 
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But  its  condition  must  be  shown  to  iiave  remained  unchanged.  Foote  v. 
Woodworth,  66  Vt.  216,  28  Atl.  1034. 

And  it  must  be  fully  identified.  MoGrail  v.  Kalamazooj  94  Mich.  52,  53 
N.  W.  955.  Bales  of  hay  are  not  admissible  for  the  inspection  of  the 
jury  as  bearing  upon  the  quality  of  a  carload  of  hay,  on  a  counter- 
claim for,  breach  of  warranty,  where  it  does  not  clearly  appear  that  the 
bales  of  hay  are  a  sample  of  the  hay  involved  in  the  suit.  Whaley  v. 
Vahnatta,  77,  Ark.  238,  7  Ann.  Cas.  228,  91  S.  W.  191..    : 

In  California,  by;  statute,  "material:  objects  presented  to  : the  saises"  are 
made  evidence  and  may  be  exhibited  to  the  jury  if ,  they  , have  ;  such  a 
, ,  relation  to  the  fact  in  dispute  as  to  afford  reasojiable  grounds  of  be- 
lief respecting  it,,  or  to  make  an  item  in  the  sum  of  the  .evidence. 
And  according  to  Thomas  Fruit  Co.  v.  Stark,  107  Ca4.,206,.  40  P^p.  336, 
1  samples  of  work  done  under  contract,  althougl^  not  shown  to  be  fair 
samples,  may  he, exhibited  on,  th^  question  of  defective  performance  of 
the  contract.  Whether  they  are  fair  samples  or  not  is  a  circumstance 
affecting  their  weight,  and  not  their  admissibility,  as  evidence. 

See  note  on  exhibition  of  article,  or  sample  to  jury  on  issue  of  quality  of 
goods  in  35  L.R.A.(N.S.)    1021. 

Whether  articles  proposed  to  be  exhibited  in  court  are  too  cumbrous  or  not 
is  a  question  addressed  to  the  discretion  of  the  presiding  judge.  Jack- 
son V.  Pool,  91  Tenn.  448,  19  S.  W.  324. 

*So,  held,  on  an  issue  of  the  soundness  or  unsoundness  of  a  railroad  rail, 
as  to  pieces  of  the  broken  rail  claimed  to  have  been  picked  up  at  the 
time  of  and  six  months  after  the  accident,  during  which  time  they 
had  been  exposed  to  the  weather.  Stewart  v.  Evarts,  76  Wis.  35,  44 
N.  W.  1092.  I     ;        ! 

'  According  to  Hunter  v.  Allen,  35  Barb.  42,  and  Withey  y.  Pere  Marquette 
E.  Co.  141  Mich.  412,  1  L.R.A.(N.S.)  352,  113  Am.  St.  Bep.  353,  104 
N.  W.  773,  7  Ann.  Gas.;  9,48,  it  is  not  error  to  refuse.  Diotum, 
that  it  would  be  error  to  compel -it,.  But  query.;  But  Groundwater 
V.  Washington,  92  Wis.  56,  65  N.  W.  ;871,  holding  that  granting  such 
an  application  is  within  the ;  discretion  of  the  trial  court.  , 

*  As  the  clothing  worn  by  a  party  when  injured,  as  tending  to  show  which 
of  two  conflicting  theories  as  to  the  cause  of  the  accident  is  correct. 
Senn  V.  Southern  R.  Co.  108  Mo.  142,  18  S.  W.  1007.  See  also  Tudor 
Iron  Works  v.  Weber,  129  111.  535,  21  N.  E.  1078;  McMurrin  v.  Kig- 
by,  80  Iowa,  322,  45  n;  W.  877.  ' 

Or  a  boot  showing  the  indentations  on  it  as  tending  to  show  that  the  wear- 
er's foot  had  been  run  over  by  a  car  wheel,  aijdthat  the  brake  had  not 
been  applied.  Hays  v.  Gainsville  Street  E.  Co.  70  Tex.  602,  8  S.  W. 
491. 

And  according  to  Williams  v.  Nally,  20  Ky.  L.  Eep.  244,  45  S.  W.  874,  the 
!  bones  of  a  fractured  leg  which  had  to  be  amputated  may  be  introduced 
Abbott,  Civ.  Jur.  T.— 28. 
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for  inspection  by  experts,  upon  the  question  as  to  whetherthe  leg  was 
properly  treated.  .!      '        ' 

In  Gohankus)Mfg.  Co.  V.  Rogers,  29  Ky.  L.iRep:  747,  96  S.  W.  437,' per- 
mitting jury  to  examine  dangerous  machine  was  held  to  be  within  the, 
discretion  of  the  court.  ■  ■     . 

Otherwise,  if  the  inspection  is  merely  an '  Etppeal  to  the  feelings  and  sym- 
pSithies  of  the 'jurors.  Louisville  &  N.  R.  Co.  v.  Pearson,  97  Ala.  211, 
12  So.  176'  (a  boot  worn  by  plaintiff 'when  injured).'  ■'" 

And  Rost  V.  Brooklyn  Heights  R.  Co.  10  App.  Div.  477,' 41  N.  Y.  Supp. 
1069,  holds  that  the  amputated  foot  of  a  child  cannot  be  shoWnito  the 
"jury  to  show  the  size  of  the  child  a:t  the  time,  where  she  is  present  in 
court  at  the-  trial,  and  defendant  admits  that  the  amputation  was 
properly  doiie.  '     

Permitting  jury  to  inspect,  through  a  microscope,  paiticles  of  steel  and 
iron  collected  with  a  magnet  from  a  building  alleged  to  have  been  in- 
juriously affected  by  the  erection  of  an  elevated  railroad,  was' Idisap- 
proved  in  Cotton  v.  Boston  Elev.  R.  Co.  191  Mass.  103,  77  N.  E.  698. 

3,  Phqtpgr^phs,  ,,  ,.,, 

■  On  the  trial  of'  an  issue  involving  the  condition,  appearance, 
or  identity  of  a  person,'  place,*  or  thing,*  at  a  previous  time, 
a  photograph  taken  at  the  time  in  question  is  competent  upon 
proper  evidence  of  its'fidelity.* 

iHoyt  V.  Chicago  City  R.  Co.  166  111.  App.  361;  Simpson  v.  Peoria  E.  Co. 
179  111.  App.  307;  Davis  v.  Seaboard  Air  Line  R.  Co.  136  'if.  'C.  115, 
1  Ann:  Oasr  214,  48  S.  'E.'  S91;  Huloff's  'Gase,'  11  Abb.  Pr..  N.  ,S.  24S; 
less  fully  as  Ruloff  v.  People,  45  N.  Y.  ^213;'  s.  p.  Cowley  v.  People,  83 
N.  Y.  465;  Alberti'v.  New  York,  L.  E.  &  W."R.  Co.:  118, N.  y:  77,  6 
L.R.A.  765,23  N.  E.  35.  '  Thus,  a  photograph  lof  a  child  seven  years  old 
at  the  tinie'of  its  deaith'  alleged  to  have  been' fcausedvbyi another's  negli- 
gence is  competent  on  the  question  of  its  physical  development,  as  tend- 
irjg.to  show^pj;'pbable,fui;'tilj,er^,d.e;V,el,opment,  ailthough  it  Vi(as  ta^en,tyo 
years  before  the , death,  of,  the , phild.  '  Taylor,  B.  ,&  ,H.  ;R.  Co.  y,  Warner, 
88  Tex.  642,^32 'S.  W.  .868.  ,T^e,f^ci,1jhat  it  h|ad  bee^,  taken' two  years 
before, tjie,  death  of  the  child  is  a  ciro,umstanceaff,ecting,, its, weight  only. 

But  where  a  material  issue  was  the  appeai;^nce  ap  to  age  of  a;young  girl 
at  the  time  of  her  employment,  it  was  held  to  be  erroneous  to  admit  a 
photograph  of  her  in  her  communion  dress  talten  a  year  before  she 
Was  employed,  becalise  it'  would  necessarily  'be  misleading  bn  account 
of  the  rapid  changes  in  pe'i'soiis  of  hef  tig'e.  Dresch  v.  Elliott;  137  App. 
lliv.  252,  122  N.  Y.  Supp.  14. 

X-ray  photographs  are  subject  to  the'  rules  applicable  to  ordinary  photo- 
graphs, and  are  admissible  under  similar  conditions.  Including i the  testi- 
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mony  of  experts  to  explain  the  process  of  taking  such  pictures  and  the 

'      difference  between  them  and  ordinary  photographs. 

Thfe  subject  of  X-ray  photographs  and 'their  use  as  evidence  is  considered  in 
Chicago  &  J.  'Eledtric  Rl  Co.  v.  Spence,  213  111.  220;  104  Am.  St:  Rep. 
213,' (72  N.  E.  796;  State  v.  Ma;thesdn,  130  Iowa,  440,  114' Am.  St.  Rep. 
427',  103  N".  W.'137,  8  Ann.  Cas.  430;  Wingfield' v.  McClihtock, 
85  Kan.  207,  113  Pac.  394;  Ligon  v.  Allen,'157  Ky.  101,  51  L.R.A.(N.S.) 
842,  162  S.  W.'  ^SO;  DeForge  v.  New  York,  N.  H.  &  H.  R.  Co.  178 
'  Mass.  39,  86  Am.  St.  Rep:  464,  '59  N.  E.  669 ;  Carlson  v.  Benton,  66 
Neb.  486,  92  N.'  W.  600,  1  Ann.  Cas:  159  ;i  Miller  v.  Minturn, 
73  Ark.  183,  83  S  W.  918;  Chicago!  &  J.  Electric  R.  Co.  v.  iSpence, 
213  ill:  220,  104  Am.  St.  Rep.  213,  72  N.  E.  796;'' Jameson' v.' Weld, 
93  Me.  345;  45  Atl.  299;  Geneva  v.  Burnett,  65  Neb'.  464,  58  L.R.A. 
287,  101  Am.  St.  Eep.  628,  91  N.  W.  275;   Mauch  ty.  ■  Hartford,   112 

,      Wisj  40,  87  N.;  W.  816;  Mille*  v.  Dumon,  24  Wash.  648,  .64  Pac,  804. 

So,  also,  as)  to  a  photograph'  taken  by  the  cathode' or  X-ray  process,  to 
show  the  condition  of  bones  as  affected  by  an  injury.  Smith  v. 
'Grant  (Colo.  Dist.  Ct.)  29  Chicago  Leg.  News;  145;  Bi<uce  v.  'Beall, 
99  ^enn.  303,  41  S  W.  445.  As  to '  display ing  ^  photographs  of  palm 
prints  to  the  jury  In  connection  with  expert  testimony,  see  State  v. 
:Kuhl,  42  Nev.  185,  3  A.L.R.  1694,  175  Pac.  190. 

So  held,  also,  as  to  copies  of  photographs  of  a '  deceased  person  sought  to 
'"be' identified,  which  were  teeognized  by  witnesses  well  acquainted  with 
iiim'  iu'liis  lifetime  as  true  likeniesses  of  him.  Wilcox  v.  Wilcox, 
46  Hun,   32.  .i 

Otherwise,  however,'  if  the  photograph'  will  be  'of  no  assistance  to  the  jury, 
but  Will  rather  tend  to  Confuse  them.  Ortiz  \.  State,  30'  Fla.  266,  11 
So.  611;  Rock  Island  v.  Drost,  71  111.  App;  613.  And  its  exhibition  is 
merely  calculated  to  arouse  their  sympathy.  '  Selleck'  v.  Janesville, 
104  Wis.  570,  47  L.R.A.  691,  76  Am.  St.  Rep.  892,' 80  N.  W.  944. 

So,  ^oii  an  issue  of  mental  or  testamentary  capacity,  a  testator's ,  photo- 
graph is  not  admissible,  even  though  shown  to  fairly  represent  him. 

'  VarnerV'.  Varner,  'i'6  Ohio  C.  C:  386,  9  Ohio  C.  D. '273. ''^  (Error 'to 
'  adiiiit.)      '  '  '    "  >      .     'i 

And  a,  phqtogfaph  pffered  to  show  physical  appearance  is  properly  ex- 
cluded y/hef_e  direct  evidence  may  be  easily  obtained.     Gilbert  v.  West 
,       End  Street  R.  Co.  160  Mass.  403,  36  N.  E.  60.    '      " 
For  •  f upther  cases  on  ;the  question  of  the  spdmissibility,  of,  photographs  of 
-  persons,  ,see  note  to  pederichs  v.  S;alti  I)a]i;e,  City  R.  Co,  35  L.  jR.  A. 
802,  805,  and  supplemental  note  in  51  L.R.A.(N.S.)    842,,   T?>ie.  effect 
,   and,  conclusiveness  of  photographs  as  pvidence  arp  discussed  in  a  note 
'  ■;in"l5'L.R.A.('ir^S.j. 'il62.  ' ,  "  ' '     "  '  ' '    ,'      '       ,'   '  '" 

2  Kansas  City,  M.  &  B.  R.  Co.  v.  Smith,  90;  Ala.  25,  8  So.  43;;  Dyson  v. 

■    New  York  &  N.  E.  R.  Co.. 57  Conn.  9,  17  Atl.  137;  Bedell  v.  Berkey, 

76  Mich.  435,  43  Ni.  W.  308;  People  v.  iBuddensieck,  103  N,  Y.  487, 
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9  N.  E.  44;  Archer  v.  New  Yorkj  Nu  H.  &  H.  R.  Co.  106' N.  Y.  589,  13 
N.  E.  318;  Williams  v.  Brooklyn  Elev.  R.  Co.  57  Hun,  591,  10  N.  Y. 
Supp.  929i  reversed  on  other  grounds  in  126  N,  Y.  96,  2g  M.  E.  1048; 
Warner  y. -Randolph,  18  App.  Div.  458,  45  N.  Y.  ;Supp.  1112;  Cozzena 
V.  Higgins,  ,1  Abb.  App.  Dec.  451  ;<  Beardslese  v.  Columbia  Twp.  188  Pa. 
496,  41  Atl.  617;  Missouri,  K.  &  T,  ,R.  Co.  v.  Moore,  4  Tex.  App.  Civ. 
Gas.  (Willson)  323,  15  S.;W.  714  .(error  to  exclude)  ;  Dgderiahs  v. 
Salt  Lake  City  R.  Co.  14  XJtah,  137,  35  L.R.A.  803;  46  Pac.  656,  and 
cases  cited..  But  in  North  Carolina  the  rule  seems  to  be  th^t; photo- 
graphs  may   only;  be   used   by   a  witness   in   connection,  with   and   to 

explaiii,  his   testimony,   and   are   not  admissible   as   evideiice   per  se. 

Hampton  V.  NorfolkiA  W.  R:  ;Co.  ,120  N.  C.  534,  35  L.R,A.,  808,  27 
■  S.  E.  96,  2' Am.  iNeg.  Rep.  444;  Pickett  v.  Atlantic  Coast  Line  R. 
Co.  153  N.  C,a48,  69,S.  E.,'8. 

According  to  SeOtt  v.  New  Orleans,  21  C.  C.  A.  402,  41  U.  S.  App.  498,  75 
Fed.  ,373,  the  difference  between  the  images  produced  upon  a  photo- 
graphic plate  and  thei  retina  of  the  human  eye  does  not  affect  the 
admissibility  of  the  photograph;  but  is  merely  a -circumstance  affect- 
ing  its  weight.  But  the  jury  should,  by  proper  instractiqna,,  be  warned 
•against  the  liability  of  such  .evidence  to  mislead.       ;   ,. ;•  ..j 

Nor  is  its  admissibility  affected  by  the  fact  that  there  has  been  a  tihange 

in  the  condition  or  appearance  of  the  place  since  the  time  in  question 

and  before  the  photograph  was  taken,  due  to  some  action  of  the  party 

opposing  its  adrnission.     Stott  v.  New  York,  L.  E.  &  W,<  R.  .Co.  66 

Hun,  633,  21  N.  Y.  Supp.  353.    So  held  in  Beardslee  v.  Colunjbia  Twp. 

188  Pa.  496,  ,il  Atl.,  617,  if  the  substantial  id,entity  of  the  place  , be 

,     I  not  destroyed,  and  the  changes  are  .pointed  out  to  the,  jury.     Contra 

of  a  photograph  taken  long  after  the  time  in  question  and  after  ma- 

;; ,  t^rial  changes  ,liad  takpii  place,  from  both  na;tural  and  human  causes, 

—especially ,  wherft  the  party  offering  it  has  had- the  benefit,  of,, a  map 

.    ^  of  his  own  making  aiid  introduced  by  him.    Hampton  v.  Norfolk  &  W. 

R.  Co.  120  N.  C.  534,  ,35  L.R.A.  gp8,  27  S.  E.  96.    "  '    *'    ' 

Photpg^-siphs  taken  shortly , after;  a  railroad  .aecicjent  were  held  .admissible 
in  Bach  v.  Iowa  C.  R.  Co.  112  Iowa,  241,  83  N.  W.  959;  Louis.yille  & 
N.  R.  Co.  V.  Brown,  1^7  Ky.,  732,  J3  L.R.A.(N.S.)  1135,  106  S.  W. 
795;' Kirkpatrick  v.' lietropolitanStreet  R.  Co.  211  Mo.  6S,  109  S.' W. 
682;  St.  Louis  &  S.  F.  R.  Co.  v.  Nichols,  39  O'kla.  522,  136  Pac.  159. 
And  this  is  true  although  some  wort  has  been  done  on  a  wreck. 
Halloran  v.  New  York,  N.  H.  &  K  R.  Go.  211  Mass.  132,  97  N.  "'E. 
631 ;  Mayriard  v.  Oregon'  R.  &  Nav.  Co.  46  Oi-.  15,  68  L.R.A.  477,  78 
Pac.  983.  /     ^    i  ,,         -  ,         ,,      , 

Otherwise  if  the  photograph  be  not  a  true  representation  of  the  place. 
Threlkeld  v.  Wabash  R.  Go.  68  Mo.  App.  127;  Leidlein  v.  Meyer,  95 
Mich.  586,  55  N.  W.  367.  And  its  only  effect  would  be  to  mislead 
and  confuse  the 'jury.  Harris  Vj  Ansonia,  73  Conn.  359,  47  Atl.  672; 
Carey  v.  Hubbardston,  172  Mass.  106,  51  N.  E.  521. 
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And  a  photograph  is  not  admissible  if  the  jury ,  have ,  viewed  the  prem- 
ises.   Dobgon  V.  Philadelphia,  7  Pa.  Pist.  R.  321.     Contra  if  the  view, 
thojjgh  proper,  he  i  impracticable,     Omaha  Souther^  !^.  Co.  v.  Beeson, 
,.  ,  36,  Nev.  361,  54  N.  W.,557.     ,,  ,,/     , 

For  further  cases  on  the  ■  admissibility  of  photographs  of  places,  see  notes 

i^  35,L.R.A.   802  ai)d  51,  L.R.A.  (N.S.j    842. 

STurner  v.. Boston  &,  M.  R,  C,o.  158,  Mass.  261,  33. N.  E.  520;  Wurmser  v. 

Frederick,  62  Mo.  App.  6?|1;   Conrad  v.  Richter,  13  Pa.  Co,  Ct.  478; 

,  .(Jhestn^t  Hill  &  ,S.  H.  Turnp.  Co.  v.  Piper,  15  W.,  N.  C.  55.     , 

4  The  court  will  not  judicially  notice  the  fidelity  of  a  photograph  offered  in 

evidence ;.  but  that  fact  must  be  established  by  proper  evidence.     Var- 

ner  v.  Varner,  16  Ohio  C.  C.  386,  9  Ohio  CD.  273,  and  cases  cited; 

Goldsboro  v.  Central  R.  Co.  60  N.  J.  L.  49,  37  Atl.,433;  Beardslee  v. 

,      Columbia  Twp.   188  Pa.   496,  41   Atl.   617,  and  cases  in  notes  in  35 

L.R.A.  803,  ^nd  15  L.'r.A.(N.S.)    1162.       '"' '  ' 

And  >yhile  it  is  usuajly  the  better  practice  to  ve^rifythe  fidelity  of  a  photo- 
graph by  testimony  of  the  photographer  who ;  took  it,  it  is  not  ab- 
,,    solutely.  necessary ,  that  it  be.  so  verified.     Rooseyelt  .Hospital  v.  New 
,   Yprk  Blev.  R.  Co.  66  Hmji,  633,  21  N.  Y.  Supp!  .205,  206.     But  it  may 
b^  verified  by  any  person  of  equally^- correct  vision  and  powers  of  ob- 
servation who  is  familiar  with   the  object  photographed,     pposevelt 
,  Hospitajl.v.  New  York  ,Elev.  R,  Co.  supra;  Nies  v.  Broadhead,  75  Hun, 
255,  27  N.  Y.  Supp.  32.,,  /        ,',., 
Where  witnesses  in  a  negligence  case  had  on  cross-examination  described 
the  passei}ger  who  claimed  to  have  been  injured,  it  Vpas  held  that  a 
photograph   of   ttie,  passenger    cduii   not   be    introduced   to   contradict 
such  witnesses,  they  not  having  teen  interrogated  concerning  it.    Stias- 
ny  y.  Metropolitan  Street  Rl  Co.  68 'App.' Div.  172,  68  N.  Y.  Siipp.  694. 

4.  View. 

a.  In  general. — The  right  to'  Send'  the  jul-yiout  to  have  a 
view,  although  of  common-law  origin/  is'' BOW  generally  Tegu- 
l^t^d  by  statute,^  though  it  may  be  done  with"  the  consent  of 
the  parties.* 

I  While  it  is  uncertain  when  a  view  by  the  jury  would  be  granted  or  re- 
fiised' at  conrmdW-laWJ  the  prevailitigf' opinion  sfeemed  to  be  that  views 
were  sanctionfed  by  the  common-law  practice,  although  allowed  only 
in  certain  real  actions.  The  view  was  not  a  matter  of  right,  however, 
but  proceeded  upon' the  opinion  of  the  judge  as- to  its  propriety  and 
necessity.  See  Springer  v.  Chicago,  135  111.  552,  12 '  L.R.A.'  609,  26 
N.  E?  514,  and  cases  in  note  to  People  v.  Thorn,  42  L.R.A.  368.  .  And 
in  Newham  v.  Taite,  6  Scott,  575,  1  Arnold,  244,  the  court  refused 
a  view,  saying  it  had  difficulty  in  seeing  how  the  rule  could  be  en- 
forced if  graiited. '  m-mi  , 
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And  a  statute  making  it  oWigatory  on  a  eou'rt  to  permit  a  jury  in  eminent 
domain  proceedings  to  view  the  premises  on  application  of  either 
party  was  held,  iii  Springer  v.  Chicago,  135  111.  552'  12  L.E.A;  609, 
26  N.  E.  514,  not  to  preclude  the  common-law  power  of  the' court 
in  other  cases  to  permit  a  view  in  its  discretion. 

In  Jenkins  v.  Wilmington  &  W.  E.  Co.  110  N.  C.  438,  15  S;'E.  193,  the 
practice  is  characterized  as  one  not  to  be  encouraged  and  as  "mbst 
usually  unnecessary  for  any  good  purpose,  .  .  .  productive  of  de- 
lay and  expense,  and,  on  dccasions,  possibly,  of  irregularities,''  though 
it  is  held  discretioiiary  with  the  trial  judge  to  grant  or  refuse  the 
view ;  and  should  be  refused  if  a  map  of  the  locality!  and  evidence  of 
witnesses  are  suflScient  to  convey  to  the  jury  an  intelligent  compre 
hension  of  the'  issues.  ■  i  ■ 

2  Under  the  general  form  of  statutes  authorizing  a  view  whenever,  in  the 
opinion  of  the  judge,  it  is  proper  for  the  jury  to  have  a  view,  it  is 
usually  allowed  in  any  kind  of  action,  without  reference  to  'the  aub- 
ject-matter.  Washburn  v.  Milwaukee  &  L.  W.  R.  Co.  59  Wis.  364, 
18  U.  'W,.  328.  But  it  is  not  a  m&,tter  of  right,  the  application  being 
discretionary  with  the  trial  judge.  Leidlein  v.  Meyer,  95  Mich.  5H6, 
55  N.  W.  367;  Andrews  v.  Youmans,  82  Wis.  81,  52  N.  W.  23.  The 
question  being  whether  the  view  is  proper  and  necessary.  See  also 
cases  cited  in  notes  to  People  v.  Thorn,  42  L.B.A.  370;  and  Spririger  v. 
Chicago,  12  L.E.A.  611.     See  also  subdiv.  b,  infra. 

And  statutes  apparently  designed  for  otter  purposes  have  been  held  to 
authorize  views  by  the  .jury.  Thus,  in  Illinois  the  court,  in  a  proceed- 
ing providiiig  that  in  cases  of  this  character  the  hearing  shall  be  con- 
,  I  ducted  to  confirm  a  special  assessment,  may,  iii  its  discretion,  under 
a  statute  as  any  other  case  at  law,  order  a  view  of  the  tocus  in  quo 
by  the  jury.  Vane  v.  Evanston,  150  111.  616,  37  N.  E.  901.  And  ac- 
cording to  Traut  v.  New  York,  C.  &  St.  L.  R.  Co.  1  MonaghsSie  i  { Pa. ) 
394,  15  Atl.  678,  a  sta,tute  giving  the ijCQurt; to  which  an.apppal  from 
;, the,  report  of  ^evi^werB'  is  taken  power  to  order  what  notices  shalj 

I  be  given,  connected  with  any  part  of  the  proceedings,  and  to  make  all 
such  orders  connected  therewith  as  may  be  deemed  requisite,  authorizes 
an  order  in  eminent  domain  proceedings  directing  the  jury  to  view  the 
premises  after  they  are  impaneled  and  sworn. 

There  is  express  statutory  authority  for  yiews  in  some  particular  classes 

.;     of  oases.    Thus,  in  New  York,  §  528  of  the  Eeal  Property  Law,  Laws 

,      1920,  chap.  9,30,  §1,  (McKinney's  Consol.  Law,  1921  Supp.)  provides: 

"In  an  .action  for  wa,ste  it  is  not  necessary  either  upon  the  execution 

of  a  writ  of  inquiry  ;pr  upon  the  trial  of  an  issue  of  fact  that  the 

M     jury,   the   judge,   or   the   referee,   should  view   the   property.^    ^here 

the  trial  isiby  ^.  referee,  or  by  the  court  wi1;h,oilt  a,  jury,  the  referee 

or  the  judge  mayj  in  his  discretion,   view   the   property,   and  direct 

the  attorneys  for   the   parties   to  attend  accordingly,     In  any  other 
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oaae  the  gpurt  may  iji  its  discretion  by  order  direct  a  view  by  the 

Whether, ,  the  United  States  courts,  miagt ,  follow  tjie  state  practice  on 
applicatjpfli^  for  view  does  not  appear  to  have  Been  settled,.,  If  it,  were 
aiijao^e;,of,!taking  e,v,id?'ice,  the  state  piiactjce  ■yvpuld  not  be  applicable 
(366  Ex  parte  Fiskj.-llS  U,  S.  7,13,  28  K  ed.' 1117,  5  Sup.  ^qt.'  Eep.  724), 
but  doubtless  it  still  might  be  allowed  on  consent,  though  consent 
wojild  not  make  it  matter  of  riglit.  Considered  as  simply  qualifying 
the  jury  to,  understand  evidence,  the  question  whether  the  state  prac- 
tice controls  in  the  United  States  courts  depends  oh  the  application 
of  the  distjnction  in  Nuiid  y.  :^urrows,  91  '■^. '  S./ 426,'  23  L.  ed. '  286. 
Owens  V.  Missouri  P.  R.  Co.  38  !Fed.  571,'  did  not  involve  this  question, 

r      ■It,      I  •  '  ■    '      ,       ,       •    ' !  '      II     -      I '  'J  1 1  ft-  I  •      '  I '      1 1 1 1 ; 

but  merely  held  that  permitting  the  jury  in  an  action  for  damages 
for  personal  iniuries  caused  by  a  collision  with  a  locomotive  to  ex- 

I , .    1         ; ,   /  1 1  •  1    )        .1         II      I  , !        I  ■    '  i  i         I      '  1 1      I  '  '  II  '       '      II  ■ '  ' 

amine  a  railroad  engine,  though  against  the  objection  of  the  defend- 
ant, was  not  a  ground  for  a  new  trial  where,  in  reaching  a  verdict,  the 
'juty  had  to  decide  for  themselves  whether  the'  pers'oh  was  struck ^y' 
'the'  engine  and  how  he  came'tb  be  'struck,  and  Whether  he  was  walking 
or  lying  down  on  the  track  when  he  Was  'struck. 

When  view  is  allowed,  they  follo'vv  the  state  practice  as  to  expenses.  Hunt- 
■*   tes's'^:  Epson,  15  Ted.  732.      "■''    '''   "■  "  •    ■  '  '      '        -■'      - 

3  jjilledgeville  v.  Brown,  87  G^.  399,  13  S.  E.  '638'"(where  no  question  was 
made  a3  to  the  duty  or  power  oif  the  court,  because  the  view  was  had 
by  consent  of  both  parties).    '  •  ' 

b.  .Discre^on  of  couvt.-^JX  is  not>a  matternof  right,  however, 
but  the  application;  whether  under  the^  practice 'at 'common  law 
or  uid'er  the  statutes, 'i's  addressed  to  the  discretion  of  the  trial 
jiidge,^  and  may  be  grated  hy  him  if  he  deems  it'  pi^bp'^r  and 
necessary.^         .,,:,-,. ,,i.  :      ,  ,,        „    ,i 

ISfiiut  V.  t  jGuerreriq,  yi  Qplo.  448,  ,3()  Pac.  335;   ^oons  y, ,  Pritchard,  69 

Fla.  368,,'l.KAJ915F,  558,  68  Sp.  ,^25,  ON^C.G.  A.' 483;"Broyles  v. 

.,^  I  P;i;i^ock,  97  ,Ga.  643,  25,  S,  BissiBi  Springer  y.  Chicago,  ,135  ,,111,  ,552, 

',  J.^|'L.p.A.  609,  26,1  N.  E,  51,4^^  Chicagp  y.  |Baker,  3^,  C.  C.  A.  318,  98 

,,  re^,,,830^   j'aekpon.poifnty  |v.,  Nichols,  I39  , Ind.   611,  i^.S _ N.  E,,^,526; 

Banning  y.i  Chicago,  E.  !.,&  P..R.   Co.  ,89,  lo-wa,   74,  56  N.   ■W-!,'277; 

I  „,I)en(ipfspn  &  C.  Gravel  Eoad,,Co.  v.  Cosby,  19,  Ky.,  L.  Eep.^  1851,  44 

S.  W;.  ,639;   Memp|iiSi,&,C.'  Packet  ,Co..v.  Buckner,,  10,8  'ky.'  701,   57 

,S.  W.'482;  MuUikenv.  Corunna,  110  Mich.''2i2,  eSN.  fl.^  141;  Dupuis 

V.  Saginaw  Valley  Traction  Co.  146  Mich.  151,  1Q9  N.  W.  413;  Brown 

'  '   y.  K'oli6ut,''6i'  Minii'.'  1]3,'63,  N.  W'.'248;''je'nkins  v.  'Wilmington  'k  W' 

E.  Co.'iif)':^.  C.  438,  15  S.  !E1.  193 ;' Rudolph  y. '  Pennsylvania  S.  Valley 

E.  Cp.'i,8'6  Pa.  ,341,  46' At'l.  lofeS;   Rpdgers 'v. 'Hodge,  83 'S^  C. '569, 

18  Ann.  Caa.  72'^  and  note,  65  S.  E'.  81&;  Bellingham  Kay  &  B.'C.  E. 
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Co.  V.  Strand,  4  Wash.  311,  30  Pac.  144;  Gunn  v.  Ohio  River  R.  Co. 
36  W.  \;^a^  165,  14  S.  E.  465;  Klepach  v.  Donald,  4  Wash!  436,  31 
Am.  St.  Rep.  936,  30  Pac.  991;  Andrews  v.  Youmans,  82  Wis.  81, 
52  N.  W.  23;  Koepke  v.  Milwaukee,  112  Wis.  475,  88  N.  W.  238; 
Bibb  County  v.  Reese,  115  Ga.  346,  41  S.  E.  636;  Maloney  v.  King, 
30  Mont.  158,  76  Pac.  4;  Alberts  v.  Husenetter,  77  Neb.  699,  110  N. 
W.  657;  Polebitzke  v.  John  Week  Lumber  Co.  173  Wis.  509,  181  N.  W. 
730. 

2  The  court  must  always  determine  from  the  peculiar  facts  in  each  case 
as  to  whether  it  is  necessary  and  proper  for  the  jury  to  have  a  view 
to  enable,  them  to  reach  a  just  decision.  Henderson  &  C.  Gravel  Road 
Co.  V.  Cosby,  19  Ky.  L.,  Riep.  1851,  44  S.  W.  639.  And  its  decision  will 
not  be  disturbed  on  appeal,  unless  it  clearly  appears  that  the  view 
was  necessary  and  practicable,  and  that  its  denial  probably  injured 
the  party  applying.  Gunn  v.  Ohio  River  R.  Co.  36  W.  Va.  165,  14 
S.  E.  465. 

If  the  jury  ;s  granted  a  view,  the  information  derived  from  such  a  view 
cannot  control  their  deliberations,  which  must  be  based  on.  the  evi- 
dence in  the  ease,  and  not  on  the  view.  Keller  v.  Harrison,  151  Iowa, 
320,  128  N.  W.-851,  131  N.  W.  53,  Ann.  Oas.  1913A,  300. 

In  the  following  cases  inspection  by  the  jury  was  permitted:  Jones  v.  F. 
S.  Rpyster  Guano  Co.  6  Ga.  App.  506,  65  S.  E.  361  (inspecting  fertil- 
izer factory  in  action  for  nuisance)  ;  Wood  County  v.  Shinnew,  30 
Ohio  C.  C.  158  (ditch  improvement;  second  view  refused)  ;  Lee  v. 
Northwestern  R.  Co.  84  S.  C.  125,  65  S.  E.  1031  (place  of  alleged 
injury)  ;  Olsen  v.  North  Pacific  Lumber  Co.  55  C.  C.  A.  665,  119  Fed. 
77  (sawmill  in  operation)  ;  Cram  v.  Chicago,  94  111.  App.  199  (prem- 
ises claimed  to  have  been  injured  by  the  construction  of  a  viaduct); 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Penketh,  27  Ind.  App.  210,  60  N.  E, 
1095  jrailroad  crossing  at  place  of  accident);  Louisville  A.  &,P. 
Valley  Electric  R.  Co.  v.  Whipps,  27  Ky.'L.  Rep.  977,  87  S.  W.  298 
(premises  intended  for  a  railroad  station)  ;  Louisville  v.  Caron,  28  Ky. 
L.  Rep.  844,  90  S.  W.  604  (change  of  grade  resulting  in  injury  to 
abutting  owner);  Flint  v.  Union  Water  Power  Co.  73  N.  H.  483,  62 
Atl.  788  (premises  injured  by  flowage  of  water)  ;  Hampton  v.  Macon, 
113  Ga.  93,  38  S.  E.  387  (defective  street);  Board  of  Internal  Im- 
provement V.  Moore,  23  Ky.  L.  Rep.  1885,  66  S.  W.  417  (injured  phae- 
ton) ;  Northwestern  Mut.  L.  Ins.  Co.  v.  Sun  Ins.  Office,  85  Minn.  65, 
88  N.  W.  272  (btiilding  injured  by  fire.  But  knowledge  so  acquired 
cannot  be  usM  in  determining  the  total  loss)  ;  Dobbins  v.  Little  Rock, 
r!  &  Electric  Co.  79  Ark.  85,  95  S.  W.  794,  9  Ann.  Cas,  84  (inspection 
of  controller  on  a  street  car).  ' 

And  a  view  is  properly  refused  where  the  conditions  existing  at  the  time 
in  question  have  changed  materially  (Henderson  &  C.  Gravel  Road  Co. 
V.  Cosby,  19  Ky.  L.  Rep.  1851,  44  S.  W.  639 ;  Broyles  v.  Prisoek,  97 
Ga.  643,  25  S.  E.  389;   Stewart  v.  Cincinnati,  W.  &  M.  R.  Co.  89 
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kich.  315,  17  L.E.A.  539,  50  N.  VV.  852;  Beck  v.  Staats,  80  Neb.  482, 
16  L.R.A.(]Sr.S.)  768,  114  N.  W.  633;  Lydston  v.  Rockingham  County 
Ligfit  St  P:  Co.  75  N.  H.  23,  21  Ann.  Cas.  1236,  70  Atl.  385;  Chambers 
v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  37  N.  D.  377,  Ann.  Cas. 
1918C,  954,  163  N.  W.  824)  ;  or  the  facts  involved  are  of  such  a 
character  that  they  can  be  accurately  described  to  the  jury  (Ohio  & 
M.  E.  Co.  V.  Wrape,  4  Ind.  App.  100,  30  N.  E.  428)  ;  or  where  request 
is  made  after  evidence  is  all  in  ( Sanitary  Dist.  v.  McGuirl,  86  111. 
App.  392).  See  further,  as  to  the  discretion  of  the  court,  cases  cited 
in  note  to  People  v.  Thorn,  42  L.R.A.  372  also  note  L.R.A.1915B,  703. 

c.  Object.— Whether  a  view  when  had  is  merely  to  enable 
'  the  jury  to  understand  the  evidence,  or  is  to  be  also  a  source  of 
additional  evidence,  is  a  disputed  question.* 

lilliere  seem,  to  be  three  different  lines  of  authorities.  According  to  one 
view  what  the  jury  may  observe  when  sent  out  to  view  the  premises  in 
dispute  can,  under  no  circumstances,  become  evidence,  nor  can  the.  jury 
take  it  into  consideration  otherwise  than  as  affording  them  mea.ns  to 
better  understand  and  apply  the  evidence  adduced.  Lanin  v.  Chi- 
,  cago,  W.  &,  N.  R.  Go.  33  Fed,  415;  Machader  v.  Williams,  54  Ohio  St. 
344,  43  N.  E.  324;  Wright  v.  Carpenter,  49  Cal.  607;  Close  v.  Saram, 
27  Iowa,  503;  Schultz  v.  Bower,"  57  Minn.  493,  47  Am.  St.  Rep.  630, 
59  N.  W.  631;  Wadsworth  v.  Manufacturer's  Water  Co.  256  Pa.  106, 
100  Atl.  577,  Ann.  Cas.  1917E,  1099;  Solberg  v.  Robbing  Lumber  Co. 
147  Wis.  259,  37  L.R.A.(N.S.)'  790,  133  N.  W.  28. 

Hence  it  is  error  to  instruct  the  jury  that  they  are  to  take  into  consider- 
ation their  personal  examination,  like  the  evidence.  Wright  v.  Car- 
penter, 49  Cal.  607;  Close  v.  Samm,  27  Iowa,  503. 

But  the  jury  is  not  bound  to  accept  the  testimony  of  any  witness  which 
they  believe  to  be  untrue  after  a,  view  of  the  premises.  Whalej!  v. 
SloBS-Sheffield  Steel  &.  I.  Co.  164  Ala.  216,  20  Ann.  Cas.  822y  51  So. 

419.  ,,  ,  ,       .1       ; 

Where  referees,  upon  the  trial,  inspected  premises  (in  the  presence  of 
counsel)  and  based  their  findings  upon  the  proofs  and  such  view, — 
Held,  that  if  such  inspection  was  additional  ocular  evidence  it  niust 
appear  in  the  qase  on  appeal,  or  the  appellate  court  could  not  regard 
it  in  determining  whether  the  findings  were  justified  by  the  evidence. 
Claflin  V.  Meyer,  75  N.  Y.  260,  31  Am.  Rep.  467,  reversing  11  Jones  ,& 
S.  1.  Compare,  Maxted  v.  Seymour,  56  Mich.  126,  22  N.  W.  219 : 
Omaha  &  R.  Valley  E.  Co.  v.  Walker,  17  Neb.  432,  23  N.  W.  348. 

According  to  another  line,  what  may  perhaps  be  termed  "mute"  evidence 
may  be  used  by  thel  jury  in  reaching  their  conclusion  like  any  other 
evidence  offered,  and  under  some  circumstances  it  may  even  be  taken 
as  determinative  of  the  dispute,  to  the  exclusioU  of  thfe  oral  evidence.' 
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.    |R(jpk  Island,  &,. p.  R.,Co.  v.  Leisy  Brqwing.Co,  174,111,  547,  5,1  JjT.  E. 
572;  Chicago,  K.  &  yV.'B..Qo.  v.  Wipits,  45,Ka,ii.  ll0,_25  P?,,c.' 576. 
Still  other  authorities,  takiipg  .the  middlp  ground,  permit  |;hei  jury  , to.  use 
their  observations  as  evidence,  but  jiot  as  preponderatiiig,  and  in  o^der 
;to  uphold, th?,  verdict  .^5,  supported  by  the  evidence  the,  conclusions  of 
.,the  jury  must,  ,mea,aura.bly  , ait  least,  be  supported  by  ,w;h,^tf  actually 
,    ,>  appears,' .in,  the  record.     Topeka  y. .  JVIartineau,  42.  Kan.,  3,87,  5  L.E.A. 
,,    775,  22  Pao.  419;  Detroit  v.,  Detroit,  G,  5-  &.,liI,.,B-  Co.  112  ,]VIich,j304, 
70.  N.  ,W,  ,573;,  Bigelow  ,y.  Draper,  6  N.  D.  152,  ,69, N.  W-_  570. 
According  to  Denver,  T.  &  Ft.  W.  R.  Co.  v.  Pulaski  Irrig., Ditch  Co.  11 
Colo.  App.  41,  52  Pac.  224,  the  jury  should  be  told  that  they  are  to 
u^e  what  they  see  to  ?iid  them  ,in  understanding  thp.  testimony,,  and  un- 
less the  fact  be'a,n  absolute,  physical  one  .whicli  is  evident'  to  the  "eye, 
and  hot' dependent  iipoii  ahy  other' consideration  or  any  other  prodf,' 
they  must  not  use'  it '  as  against  thei  testimony  offered  and'  base'  their 
verdict  on  their  own  judgment  other  than  the  exact  fact  seen  by  them. 
It' was  held  in  that  ease,  however,  that  allowing  them  to' consider  what 
"they  had  observed  juSf'as' they  consider  the' testimony  of  thewitaessea 
was  not  so  inherently  ahd 'fatally  vicious  as  to  require  reversal' if  in 
fact  there  was  abundant  evidence,  aside  from  that  required  iby-'obser- 
Vation  'at 'the  view,  to  sustain  the 'verdict.  >  oji    ' 

For  k  comprehensive  discussion  of  the' cases  lllilStrktive' of  the  three  phases 
"    of  this '  question  and  suggesting  an  explanation  of  the  apparent  con- 
iliet, 'see  note  to  People  V.  Thorn,  42  L.E.A.  SSS'. '     '  ' 

d.  Application.- — It  ig  not  error  to.  eiUow  counsel,  in,  arguing 
his  application  for  a, view,  to.state,.tO!  the,  juj^gPiin  thQiliearing 
of '.the  jury  what  they,  will  see.^-"         -      .■  i    . .  , ,        "'i 

1  Boardman  v.  ■V7,estehester.  E.  Ins..  Co.  ,54  Wis,  364,  11  .If,  W.  ,417.  ,  ,      ,,,j 
In  Pennsylvania  it  is  held  necessary  to  move  before  trial.   ,  Bure  v.  Hoff- 
man, 79  Pa:  71,  21  Am.  Eep.  42.    ...               .  ,.;  ,;i 
But  participating  without  objection  waives  the  omission  of  previo'us  mo- 
,     tion.     Brown  V.  O'Brien,  ,3  Clark  ,(Pai)   115..I ;,  -      '' 

e.  Vacating  o?*der.— The' co.iirt  msty  vacate'  a  previous  older 
for  a'yiew  upoii  its  appearing 'unneicesSary.''' 

INesbit  V.  Kerr,  3  Yeates,  194. 

/.  .Time..— The, time  iwhen  the  jury, shall; take. the  megiT,  if  it 
be  allowed,  is  in  the  discretion  of  the  court.* •  ,i        , 

1  Galena  &  S.  WljE.Go.  v.  Haslatm,.  73  111.  494;  Springer  V;' Ohioago,  135 
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111.  552,  12  L.R.A.  609,  26  N.  E.  514;  Leidjein  v.  Meyer,  95  Mlph.  586, 
55  JSr.  W.  367.  See,  also,  cases  cited  in  note  to  Pe;ople  v.  Thorn,  42 
L.R.A.  375. 

1    I 

■  g.'Mode. — If  a  view  is  demanded  in  a  proper  case  tlie  i3;Ury 
should  be  sent  in  a  body,  in  charge  of  a  sworn  officer.' ' 

1  Brooklyn  v.  Patchin,  8  ^end.  47,  65,  84,.  affirming  2  Wend.,  377,  384. 
The  omisaion  of  th,e  court  to  cause  the  officer^  in  charge  of  the  jury  to  take 
the  statutory  oath   is   an  irregularity  only, ,  and  may  be  waived  by 
defendant.     People  v.  Jblin'sori;  1]'0  N.'  Y.'  lg4i  IV'N!  E.  684.'    No  ad- 
ditional oath   need  be   administered  to   the   officer  in   charge  of  the 
jury,  unless  required  by  statute.     Emporia  v.  Juengling,  78  Kan.  595, 
I't  19  L;K.A.(N.S.)   223,' 96  PaC.  850.     As  to  the  attendance,  supervision,! 
and  conduct  of  jury  while  out  on  a  view,  see  note  to  Peoplfe'  v.  Thorn, 
42  L.E.A.  377. 
A  request  for  the  judge  to  participate  in  a  view  with  then  jury  must  be; 
I   nuade  before,  a  motion  fpr  a  yiew  is  decided;  otherwise  the  failure  of 
the  judge  to  make  the  view  will  not  be  available  as  error.     Moritz  v. 
'  Larseil,  70  Wis.  569,  36  N.  W.  33l '    See"  further,  as  to  the  necessity  oi 

■  '  the  presence  of  the  judge,  niate  to  People  v.  Thorn,  42'  L.R.A.  381. 

h.  Experiment  iipon  ground  vieiued. — It  is  not  matter  of 
right  to  have  an  experiment  tried  in  the  presence  of  the  jury, 
upon  the  ground  viewed.* 

1  Smith  V.  St,  Paul  City  E.  Co.  32  Minn.  1,  18  N.  W.  827;  Moore  v:  Chi- 
cago, St.  P.  &  K.  C.  E.  Co.  93  Iowa,  4^^;  61  N.  W.  992  (reversible 
error  to  permit,  although  a  verdict  is  directed  by  the  court  upon  the 
evidente  without ; 'regard  to  such  uproceedings).'-  But  allowing  it  by 
consent  is  not  error.  Stockwell  v.  Chicago,  C.  &  D.  E.  Co.  43'Iowa, i470. 
The  making  of  trifling  experiments  has  been  held  nonprejudicial;  Em- 
poria V.  Juenglingj  78  Kan.  595,  19- L.E.A.(N.S.)  223,  96  Pae.  850. 
See  also  cases  cited  in  note  to  People  v.  Thorn,  42  L.E.A.  383,  384 ; 
also  in  note  in  34  L.E.A.(N.S.)  720. 
h    ;i.  ,M    !  ..I     ■   ■        :;    :..,,,  .  ,,,.  ,   ...        ...Ii 

i.  UnoMthorized  view. — Misconduct  of  a  juror  in  going  to 
take  a  view  is  waived,  if  objection  to  continuing  the  trial  before 
him  is  not  promptly  made,  on  discovery  of  the  fac^.  j  A  view, 
una}^1iljt0,r.izp_d: 'by  tjiei.cp^rt  ajid  taken  ■v^itl;iout„t!he,']5;nowledge,  of, 
one  of  the  partieSj  is  a  ground  for  a  new  trial.*    ■ 

1  Consolidated  Ice-Mach.  Co.  v.  Tre^itpn  Hygejiian  Ice.Cp.,,67   Fed.  898; 
Sliampofpki  v.  ^teff^ns,  79  111.  303;  Slielbyville.,  v.  Brant,  61  111.  App. 
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153;  Easley  v.  Missouri' P.  E.  Co.  113  Mo.  236,  20  S.  W.  1073;  Whit- 
cher  V.  Peacham,  52  Vt.  242.  See  further,  on  the  question  of  unauthor- 
ized views,  note  to  People  v.  Thorn,  42  L.R.A.  394  et  seq.  Also  note 
L.R.A.1915B,  703. 
2  Peppercorn  v.  Black  River.  Falls,  89  Wis.  38,  46  Am.  St.  Rep.  818,  61 
N.  W.  79. 

j.  VieiCf' beyond  jurisdiction.'— 'Pevmittmg  the  trier  of  facts 
to  view  the  locus  in  qiib  in  another  state  is  not  so  far  beyond 
tlje  jurisdiction  of  the  court  as  to'  vitiate  aj.1,  subsequent  pro- 
ceedings.' ,  >  -  ■    l:     i: 

1  Carpenter- V.  Carpenter,  78  N.  H.  440,  L.R.A.1917F,  974,  and  note,  101 
Atl.  628. 

5.  Experiments. 

The  court  may'  allow  experiiijents  or  demonstrations  to  be 
made  in  tjie  presence  of  the  jury,  if  they  are  made,  under  sim- 
ilar conditions  and  like  circumstances,  to  those  existing  at  the 
time  of  the  thing  sought  to  be  demonstrated/  or  if  the  question 
is  within, the- range  of  ordinary  knowledge  or  experience;^ 

1  Leonard  v.  Southern  P.'  Co.  21  Or.  555,  15  jL.R.A:  221,  28  Pae.  887,  and 

cases  cited;  Pennsylvania  Coal  Co.  v.  Kelly,  156  111.  9,  40  N.  E.  938;' 
,  ,Jackman  v.  Br.otherhcjod  of  American  Yeoman,  132  Iowa,  64,  8  L.R.4.J 
(N.S.)  ^'7^,  106  N.  W!  350.    See  also  notes  in' 15  L.R.A.  221;  34  L.R.A. 
(N.Sl.)    717.  '     '      '  ,'>  '     , 

But  this  does  not  mean  that  a  witness  should  he  allowed  to  illustrate  to 
the  jury  the  manner  in  which,  in  his  opinion,  an  accident  happened, 
which  he  did  not  himself  see.  Chicago  &  'E-.  R.  Co.  v.  Lee,  17  Ind. 
App.  215,  46  N.  E.  543.  On  experimental  evidence  generally  as  af- 
;  fected  by  similarity  or  dissimilarity  of  conditions,  see  notes  in  8 
L.R.A.(N.S.)    974;    8  A.L.R.   18. 

2  Thus,  where  plaintiff  claimed  to  be  paralyzed  by  a  fall,  her  medical  at- 
,1    tendant,  though,  nqt  sworn,  may  demonstrate  her  loss,  of  feeling  by 

thrusting  a  pin  iiito  the  side  said  to  be  paralyzed.  Osborne  v,  Detroit, 
32  Fed.  36.  See  also  cases  cited  in  note  to  Leonard  v.  Southern  P. 
Co.  15  L.R.A;  22L      '       '  ' 

In  the  following  cases  physical  tests  were  permitted:  Birmingham  R. 
Light  &  P.  Co.  V.  Eutledge,  142  Ala.  195,  39  So.  338;  Minden  v^ 
Vedene,  72  Neb.  657,  101  N.  W.  330  (permitting  injured  person  to 
walk  before  jury)  ;  Adams  v.  Thief  River  Falls,  84  Minn.  30,  86  N.  W. 
767    (illustrating  power  to  use  an  injiired  arm,  by  movements  before 
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the  jury)  ;  Missouri,  K.  &  T.  R.  Co.  v.  Lynch,  40  Tex.  Civ.  App.  543, 
90  S.  W.  511  (permitting  a  physician,  by  experimenting  with  plaintiff 
in  the  presence  o^  tjie  jury,  to  demonstrate  the]  nature  and  extent  of 
the  injury)  ;  American  Braise  Shoe  &  Foundry  Co.  v.  Jankus,  121  111. 
App.  267  (jury  permitted  to  take  hold  of  plaintiff's  arm  and  move  it 
to  ascertain  extent  of  injuries). 
But  permitting  plaintiff  in  an  action  for  personal  injury  to  give  a  spec- 
tacular exhibition  of  symptoms  of  what  he  or  his  physicians  have 
testified  to  be  some  nervous  affection  resulting  from  the  injury;  as, 
by  taking  a  glass  of  water  with  both  hands  and  spilling  the  water 
through  the  trembling  of  his  hands, — was  held  in  Clark  v.  Brooklyn 
Heights  R.  Co.  177  N.  Y.  359,  69  N.  IJ.  647,'  to  be'  improper,  and, 
while  not  an  abuse  of  judicial  discretion,  to  be  on  the  border  line  of 
such  error. 
In  Chicago  Teleph.  Supply  Co.  v.  Marne  &  E.  Teleph.  Co.  ,134  Iowa,  252, 
111  N.  W.  935,  a  telephone  test  was  allowed  in  the  presence  of  the 
jury- 
But  an  application  to  use  chemicals  to  test  the  quality  and  composition  of 
ink  alleged  to  have  been  used  in  preparing  a  will  should ,  be  refused, 
without  proper  safeguards  to  preserve  the  paper  g,ud  ink  as  preaentedj 
Re  Gartland,  60  Misc.  33,  112  N.  Y.  Supp.  719.        , 

And  in  HUghes  v.  General  Electric  Light  &  P.  Co.  107  Ky.  485,/54  S.  W: 
723,  the  right  to  perform  an  experiment  showing  the  manner  of  oper-' 
ating  an  electric  plant  was  denied,  the  other  party  and  his  counsel 
not  being  present. 


XVI.— USEFUL  AUTHORITIES  ON  EVIDENCE. 


1.  Abbreviations. 

2.  Absent  witness,  , ,  ,    . . 

3.  Abstract  of  title. 

4.  Accident. 

5.  Accounts,  books  of. 

6.  Acknowledgment. 

7.  Admissibility  of  evidence. 

8.  Admissions. 

a.  In  general. 

b.  Of  what  witness  would  prove. 

c.  By  counsel. 

•      '  d.  Of  fact  during  settlement. 

9.  Adultery. 

10.  Adverse  party. 

11.  Affidavits.  ' 

12.  Affidavits   for  continuance. 

13.  Age. 

14.-  Agency.  '  i 

15.  Alterations. 

16.  .Attorneys. 

17.  Alternative  claims. 

18.  Authentication  of  an  act. 

19.  Best  and  secondary  evidence. 

a.  In  general. 

b.  Notice  to  produce;  sufficiency. 

c.  Writings  beyond  jurisdiction   of  the   court. 

d.  Where  original  is  lost  or  destroyed. 

e.  Quality  of  secondary  evidence. 

f..  Secondary  evidence  not  rebuttable, 
g.  Voluminous  documents. 

20.  Bill  of  particular's. 

a.  As  limiting  evidence. 

b.  Amending. 

21.  Books  of  science. 

a.  Inductive  science. 

b.  Exact  science. 

c.  Of  history,  etc. 

22.  Burden  of  proof. 

a.  In  general. 

b.  As  to  negative. 

c.  As  to  fact  peculiarly  within  the  knowledge  of  one  party. 

446 
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d.  Legal  presmnption   shifts  the  burden. 

e.  Burden  of  proof  in  certain  issues. 

23.  Corporate  agent's  declarations. 

24.  Corporate  deed. 

25.  Date. 

26.  Depositions. 

a.  Right  to  read. 

b.  Reading  part. 

27.  Destruction  and  suppression  of  evidence. 

28.  Document. 

a.  In  general. 

b.  Referred  to. 

c.  Producing  on  notice. 

d.  Refusal  to  produce. 

e.  Inspecting  on  notice  to  produce ;   admissibility. 

29.  Entire  conversation  or  veriting. 

30.  Examination  before  trial. 

31.  Exclusion  and  separation  of  witnesses. 

32.  Exhibition  of  injury. 

33.  Explaining  omission  of  evidence. 

34.  Fact  after  suit  brought. 

a.  Receipt. 

b.  Precautions  after  accident. 

35.  Family  Bible.  n..i^:,..,_ 

36.  Feelings. 

37.  Fraud. 

38.  Handwriting. 

39.  Identity. 

40.  Illegality. 

41.  Impression. 

42.  Intent;  Right  of  one  to  testify  as  to  his  own  ill  tent. 

a.  The  common-law  rule. 
.-,  ,  I      b.  Rjijle,  under,  ,s|;at\lt^  permitting  parties  to  testify, 

43.  Intent  of  p,  transaction,  , 

44.  Interrogating  to  discover  other  witnesses'. 

45.  Judges  aiid  justices  of  the'  peace  as  witnesses. '     ' 
46.'ljtliiicial  notice. 

47.  Jurisdictional  facts. 

a.  Inferior  court  or  statutory  proceeding. 

b.  Court  of  general  jurisdiction. 
!48.  .Law  of  other  jurisdictions, 

4S,.  Lettfiifs,  ,  ,  ,  ^ 

5.0.  Letter  book. 

5i.  Loss  of  earnings  or  income. 

62.  Mailing.  "  ''  ■  '' 

5,3.  -Memorandum.        i  ,   ,         ,    .       , 

54.  Memory  of|, one  .witness  stided  by  another., 
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55.  Mental  capacity. 

56.  Minutes. 

57.  Motive. 

58.-  Notary's  seal. 

59.  Objections. 

59a.  Offer  of  evidence. 

60.  Official  act. 

61.  Oral  to  vary. 

62.  Order  of  proof. 

63.  Pedigree. 

64.  Phonographs. 

65.  Photographs. 

65a.  Possibility  of  issue. 

66.  Reason  for  poaitiveneas. 

67.  Receipt. 

68.  Reference  to  a  third  person. 

69.  Relevancy. 

70.  Remote  evidence. 

71.  Res  gestw. 

72.  Speed. 

73.  Statute  of  frauds. 

74.  Stenographer's  minutes. 

75.  Stipulation  as   to  facts. 

76.  Subscribing  vifitness  to  prove  execution. 

77.  Tampering. 

78.  Telegrams. 

79.  Telephones. 

80.  Trust. 

81.  United  States  courts. 

82.  Usage. 

83.  Value  and  damages. 

84.  X-ray  photographs. 

[Under  this  heading,  without  undertaking  to  state  the  law 
fully,  have  been  briefed  a  selection  of  most  useful  authorities 
on  those  questions  of  evidence  which  are  most  frequently  con- 
tested, and  are  not  so  trite  but  that  ready  reference  to  author- 
ity is  often  indispensable  to  correct  practice  at  trial.] 

1.  Abbreviations. 

Courts  may  take  judicial  notice  of  ordinary  abbreviations  of 
Christian  names ;  also  of  certain  abbreviations  referring  to  offi- 
cial titles,  such  as  "J.  P."  for  Justice  of  the  Peace;  also  of  ab- 
breviations used  in  descriptions  relating  to  land.^ 

iPeld  V.  Loftis,  240  111.  105,  88  N.  E.  281;   Rowley  v.  Berrian,  12  111. 
200;   McChesney  v.  Chicago,  173  III.  76,  50  N.  B.  191. 
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2.  Absent  Witness.   ' 

^The  unexplaineci  failure, to  call  ^fofthe  stand,  a  witness  who, 
under  the  circumstances  would  he  expected  to  be  produced, 
raises  a  presumption  against  the  party  to  whose  interest  such 
person  would  most  likely  incline.^ 

1  Zimmerman   v;   Zimriierlrian,   149   111.   App.  231;    Princeville   v.   Hitch- 
cook,  161  111.  App.  588.  , ! 

3.  Abstract  of  title. 

"Where  neither  party  can  produce  copies  of  original  deeds,  as 
well  as  record  books,  in  which  they  were  recorded,  resort  may 
be  had  to  secondary  evidence  to  prove  their  contents,  and  ab- 
stracts of  title,  made  by  persons  engaged  in  that  business,  are 
evidence  in  all  courts  of  law  or  equity,  and  may  be  received  to 
prove  the  contents  of  sueh  deeds.* 

iMiller  VI  Shaw,"  103  111.  277. 

4.  Accident. 

Proof  descriptive  of  surrounding  conditions  and  location  of 
accident,  is  admissible,  and  so  is  proof  showing  conditions  im- 
mediately after  accident,  provided  conditions  '  remain  un^ 
changed.";  ■*"* 

"Gardner  v.  Chicago,  L.  S.  ,&,  E.  R.  Co.  154  111.  App.  178;  Chicago  &  N. 

,,  W.-'R.  Co.  V.  Gillison,  173;  111.  264,  ^4  A?n.  St.  Kep.  117,  50  N.  E. '6^7, 

4,iLm.  Neg.  Hep.  368;   Kedes  v.  Christian  County  bikf  Co.  149  ill. 

App.  434.  ;''  "'"'        ■       '     '  ■    "      '    ■■•'    i''  .       -; 

5.  Accounts,  books  of. 

Accoiint  books  of  a  party,  the  entries  in  which  are  testified  to 
be  correct  by  the  persons  who  made  them,  are  competent  in  his 
own  favor.*  '  ' 

».a;tna  Tns.  Co.  v.  Weide,  9.  Wall.  677,. ,19  L,..sd.^810.     Sefe  local  Ita'tu&s? 

A  book  of  account  is,  aflm,:issible  if  it  contain^- ehtrie'si  aS  they' 
occur  in  the  regular  course  of  business;  if  it' has  been  fairly 
kept;  if  it ;is  a  book  of  original  entry.* 

1  Taliaferro  v.  Ives,  51  111.  247;   Chisholm  v.  Beaman  Mach.  Co.  1-60  111. 
Ahhott,  Civ.  Jur.  T.— 29. 
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101,  43  N.  E.  796;  McDavid  v.  Ellis,  78  111.  App.  381.  Ledger  alon& 
is  not  sufficient,  McCormick  v.  Elston,  16  111.  204.  Loose  leaf  ledger 
admissible,  Fargo  Mercantile  Co.  y-  Johnson,  — N.  D.  — ,  181  N.  W. 

■^53.  "  "     '"  ^     '•  '  "V  ■       -    ■■' 

Entries  made  by  private  parties  are  not  admissible  in  evi- 
dence, unless  they  were  made  contemporaneously  with,  the  .laqts 
to  which  they  relate,  by  parties  having  personal  knowledge  of 
the  facts,  and  are  corroborated  by  their  testimony,  if  living  and 
accessible,  or  by  proof  of  their  handwriting,  if  dead,  insane,.^  or 
beyond  reach.^         ■  .  i       , 

IGhafFeev.  United  States,  18  Wall.  516,  21  L.  ed.  908. ;,  And  see  Maxwell  ^ 
V.  Wilkinson   (Parsons  v.  Wilkinson) ,  113  U.  S.  656,  28  L.  ed!  1037, 
,  5  Sup.  Ct.  Rep.  691,  and  cases  cited;  Ocean  Nat.  Bank  v.  Carll,  55 
N.  y.  440,  9  Hun,  239. 


When  it  is  necessary  to  prove  the  results  of  voluminous  facts , 
or  of  the  examination  of  many  books  and  papers,  and  the  ex- 
amination cannot  conveniently  be  made  in  court,  the.resultSi, 
may.  be  proved  by  the  person  "sy^ho- made  the  examination.* 

iG.reenl.  Ev.  g  93,  applied  in  Burton  v.  Driggs,  20  Wall.  J.25,  22  L.  ed. 
299.  '       -     ' 

The  state  of  the  account  and  the 'balance  due  at  a  given  timei, 
wljen  .collaterally  involved,  are  provable  by  the  testimony  of 
the  person  in  whose  books  it  was,  without  production"  of  the 
books.* 

1  Lewis  V.  Palmer,  28  N.  Y.  271,  278. 

When  complex  transactions  are  already  in  evidence,  state^^ 
meijits  made  by  experts  of  the  resujt  of  the  account,  upon  the 
several  theories  of  the  law  -vPhioh  the  case  jnay  be  subfect  to, 
are  competent,  not  necessarily  as  evidence  of  the  facts  stated 
in  them,  but  to  assist  the  jury  in  calculation.* 

I  Home  Ins.  Co.  v.  Baltimore  Warehouse  Co,  93  XS.  S.  627,  547,  23  L.  ed. 

868, 870.         :       
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It  is  not  error  to  refuse  to  allow  a  Avitness'  with  the  books 
before  him  to  give  a  summary  of  their  contents.^ 

IVon  Sachs  v.  Kretz,  72  N.  Y.  548,  affirming  10  Hun,  95;  but  see  Schotte 
V.  Puscheck,  79  111.  App.  31,  where  it  is  held  that  contents' of  account 
hooks  cannot  he  stated..  The  .book  itself,  if  competent,  should  be  re- 
ceived.   ,  ,  ■  ',,,,  ■  ■ 

Entries  in  books  are  always  explainable,  and  the  truth  of  the 
traiisactioii  can  be^  shown  independently  of  them.^ 

IThe  Patapsco,  13  Wall.  329,  20  X.J  ed.  696;  s.  p.  Foster  v.  Persch,  68  N. 

Y.  400,  reversing  6  Daly,  164. 
I'or  a  fuller  treatment  of  the  subject  of  accounts,  with  a  review  of  the 
authorities,   see  Abbott's  Brief   on   Mode   of  Proving  the  Facts,   and 
,      notes  in  52  L.R.A.  546,  52  L.R.A.  689,  52  L.E.A.  833,  and  53  L.R.A. 
;     513,  36  L.E.A;(N.S.)   899.  I    '  ■'    ' 

^  Where  a  statute  pirbvides  conditions  under  which  books  of 
aeeouht  are  admissible,  these  conditions  must  be  satisfied. 
Thus,  in  Illinois,  preliminary  proof'  of  facts  required  by  statute 
are  essential,  before  books  of  account  may  be  received  in  evi- 
dence.* .   '  ',' 

1  Jackson  v.  GleJs,' 249 '  111.  SSls,  94  N.  B'.  502. 

Books  of  account,  kept  by  plaintiff  in  his  own  handwriting, 
regularly  in  usual  course  of  business,  and  qualified  as  such  by 
witness,  and  known  to  be  correct  when  made  are  properly  used 
as  a  means  of  refreshing  recollection.*   '■  i    ■  i 

1  Sullivan  v.  Miller,  169  111.  App.  607. 

6.  Acknowledgment.         ;  '' 

What  defects  in  an  acknowledgment  preclude  its  admission 
in  evidence.*  . 

1 15  Abb.  N.  C.  269,  note;:  14  Abb.  N.  C.  453,  note;  Diimcan  v.  Duncan,  203 
111.  461,  67  N.  E,  763.  ,  And  see.  Authentication  ,of  a^  Act,  infra,  §  18., 

Local  statutes  should  be  consulted  for  what  documents  require  acknowledg- 
ment. 
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7.  Aflmissibility  of  evidence. 

Problems  relating  to  the 'admissibility  of  evidence  are  for  tbe 
court  to  decide.^ 

1  Miller  v.  Metzger,  16  III.  390. 

Evidence  competent  for  any  pufp6se  is  admissible  over  general  objection. 
Goodwin  v.  Tony  Pocahontas  Coal  Co.  —  W.  Va.  — ,  106  S.E.  76. 

8.  Admissions.   ,  I 


a.  In  general. — The  rule  that .  wh^t  a  party  h^  said  at 
his  case  may  always  be  proved  against  him  does  not  let  in  what 
he  has  said  merely  in  the  way  ,of  repetition  of  the  sayings  of 
others.^ 

1  Stephens  v.  Vroman,,.16  N.  Y.  381. 

Self-serving'  statements  made  by  a  party  to  a  transaction  are 
not  admissible  in  evidence  in  his  own  behalf,  nor  can  they  be 
admitted  ,w^hen  offered  by  his  voluntary  grantees.^ 

1  Oswald  V.  Neils,  233  111.  438,  84  N.  E.  619.    -The  same,  is  true  of  selt- 
,,  serving  leitters.     0,'Meara  v.  Cardiff  Coal  Co.  154,111.  .App,.,  321.     .,,   , 

Admission  by  one  of  several  parties  having  a  joint  in,terest, 
is  in  general  competent  against  all ;  but  unless  party  against 
whom  they  are  offered  is  connected  with  third  persons,  admis- 
sions by  such  third  persons  are  not  admissible.^ 

1  McMillail  V.  McDill,  110  111.  47;  Aiken  v.'fiodge,  61  111.  436. 

i  6.,,0/  what  wi%ess,?i!0if?(^  p?'(rye,— AjiiadmissiQn  of  the  f acits- 
proposed  to  be  proved  by 'an,  absent  witness  is  conclusive  evi- 
dence against  the  party  who  prevented  postponement  thereby, 
if  it  be  read  to  the  jury  as  a  part  of  the^evidence  on  the  trial^ 
otherwise  it  cannot  be  considered  by  them.^ 

But  an  admission  that  a  witness,  if  presenty  would  testify'.tOr 
specified  statements,  is.-npt  conclusive,  either  as  to  the  eompe- 
tentcy  of  the  witness,  or  the.  admissibility  or  the  tJUjth,  of  the 
testimony.^ 

JN'or  is  a  consent' of  an  adverse  party,  that  such  a  statement 
be  read  to  the  ]vivj,  conclusive  as  to  the  truth  of  the  statement.' 

iPannell  v.  State,  29  Ga.  681;  Lowrie  v.  Verner,  3  Watts,  317.  .     . 
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As  "to  admissibility  on  sul)seqTieht  trial  of  admissioTi   marlp   for  purpose 

of  defeating  continuance,  see  note  in  25  L.E.A.  (N.S.)   169. 
The  effect  of  admission  by  adverse  party  to  dispense  wiUi  production  of 
'  '    attesting  witnesses  ia  discussed  in  the  note  35  L.E.A.  346. 
'« State  vlDeddis,  42  Iowa,  264;  Edinbnds  v.  State,  34  Ark.  720.     But  ad- 
mission  that   an    absent   witness   would  testify   to   certain   facts,   to 
avoid  a  continuance,  is' a  judicial  admission  which  the  party  cannot 
be  permitted  to  dispute.     Chicago  City  R.  Co.  v.  Duffin,  126  111.  100, 

'■"■■'18  N.  E:'279.       '■ ■■     "  ■    ■'-'"'f  '    .''■'■■'   ''     ■   ■' 

SBurton  V.  Brooks,  28  Ark.  215. '"  ,'  '''■'''  ■      • 

Admissions  made  by  deceased  in  his  lifetime,  against  his  interest^  are 
.  /cpmpetent  after  his  de'^tji.  'Sehell  V.  Weaver,  2  111.  159,  80  N.  E. 
''  '"95''8  Ann.  Ca'si'339.' 

,,c.  By  counsel. — A  fpriji0,l/  admission  of  a  material  fact,* 
made  by  counsel  in  the  course  of  tlie  trial  of  the  issues,*  for  the 
purpose  of  influencing  the 'Coiii'se  of  the  trial,*  '  is '  coHcMsive 
upbn  the'clieit  *  fot  the  purposes  of  the  trial  °  and  countervails 
a^qontrary  allegation  or  denial  in  his  pleading,  but  does  not  sup- 
ply the  lack  of  an  essential,  allegation,  or  denial  in  either  his  or 
his  adversary's  pleading.*  ,  ,,    ; 

1  For  instance)  the  amount  due. ,  Wilson  v.  Spring,  64  111.  14.  Or  the  fact 
of  partnership.  Oliver  v.  Bennett,  65  N.  't^.  ^59.  An  admission  of 
the  law  does  not  necessarily' bind  the  client.  Mitchell  v.  Cotton,  3 
Fla.  134.  Nor  does  an  admission  that  a  prima  facie  case  exists. 
Spalding  V.  Hood,  8  Cush.  602. 

8  An  admission  of  what  an  absent  witness  would  ptove,  made  before  swear- 
ing the  jury,  even  tiough  made  in  their  presence,  is  not  enough. 
It  should  be  presented  as  part  of  the  evidence.  Lowrie  v.  Verner, 
3  Watts,  317. 

Admissions  by  attorney  of  record   are   conclusive  in  the   case.     Frey  v. 

,1-     'Myers, -^T6x;  Civ.  App.'—,  llSiS.W:  592. 

Silence  following  statements  by  opposing,  counsel  in  presence  of  court, 
jury  and  counsel,  that  a  certain  fact  is  admitted,  inlpHes,  concur- 
, ,  i;ence  in  such  statement.    Graham  v.  Eockford,  142  111.  App.  306.  ; 

'Usually,  it  must  have  been  mada  for ^  the  purpose  of  dispensing  with 
formal  proof.  Treadway  v.  Sioux  City  &  St.  P.  il.'Co.  40  Iowa,  526; 
Starke  v.  Kennan,  11  Ala.  81Sj.  ,,      ,  ,  , 

But  an  a^missiop  made. even  in  the  opening,  ^pt  for,  the  purpose  of  dis- 
pensing with  proof  by  the  adversary,  but  as  an  avowal  of  inability  or 
a  disavowal  of  intention  to  prove,  is  enough.  Oscanyan  v.  Winchester 
Eepeating  Arms  Co.  103  U.  S.  263,  26  L.  ed.  541.  .  ,  .       i  ' 

AdmiWioilsbefor^' trial  maiy  be  proved  (see  Smith  v.  t)ixon,  3  Met..  (Ky.) 
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438),  their  effect  depending  on  circumstances.  Admissions  mode  in 
pleading,  in  another  action  may  be  shown.,,  .Am,e>rican,  Bxewing  Co.  v. 
,;^c(rner-Mayer  Qo,  8,3  111.  App.  446;  Byrne  y.  Byrne,  47  111.  507,     ,  ,, 

4  Even  though  she  be  a  married  woman.  Wilson  v.  Spring,  64  111.  14. 
As.  to  clients, who  are  non  sui  juris,  query.  "When  the  rights, of  iut 
fants  are  in  question,  the  facts  cannot  be  ertablished  by  admissions 
(Cooley,  J.,  in  partition).     Claxton  v.  Claxton,  56  Mich.  557,  23  N. 

,,  ,    W.  310.     ,,  ,     ,,       ■     "     ,    /,"     '      '^\  ,      ,_,  ,,  '  '  ^^,^,      "  /', 

According  to  Mitchell  v.  Cotton,  3  Fla.  134,  it  is  necessary  that  the  client 
be  present.  The  rule  is  qualified  by  the  Ijke  intima,tipn  in  Colledge 
V,  Horn,  3  Bing.  119,  130  Eng.  Reprint,  459,  10  J.  B.  Moore,  431,  3 
t.  J.  C.  P.  184,  28  Kevi'sed  Eep.''606;'but  according  to  Lord  Ellen- 
borough,  in  Young  v.  Wright,  1  Campb.  139,  the  authority  of  attorney 
or  counsel  is  presumed,  and  this  we  take  to  be  the  generally  recognized 
rule. 

B  Oscanyan  v.  Winchester  Repeating  Arms  CO.  103  U.  S.  263,  26  L.  ed. 
541;  Stanley  v.  Northwestern  Mut.  L.  Ins.  Co.  (Ind.  Nov.  23,  1883)1, 
13  Ins.  L.  J.  347,  353  !(95  Ind., 254,  appears  tp  1d^  a  different  decisiipp) ; 
Thompson  y.  Thompson,  9  Ind.  32^;  Bo^tpn  &  W.  B.  Co.  v.  Dan^, 
1  Gray,  83.  And  see  Arthur  v.  Homestead  F.  Ins.  Co.  78  N.  Y, 
462,  34  Am.  Rep.  550.  It  may  affect  othei:  trials,  if  in'  writing. 
Mullin  v.  Vermont  Ifflut.  F.  Ins.  Co.  56  Vt.  39. 

6  Jackson  v.  Whedon,  1  B.  D.  Smith,  141. 

THe  court  may  relieve  the  party  from  an  admission  made  "by 
his  attorney  or  counsel  on  the, trial,,  if  proper  explanation  be 
made.^  . 

1  Oscany an  v.  iXyinehester  Repeating ,  Arms   Co.  103  TJ.  S,  263,  26  L.  ed; 
'    |541;,,s,  p.   Behr  v.   Connecticut  Mut.  L.  Jns.   4  Fed.  357,     Bfft  see 
,  ,,,  ,!Pgople  V.  Garcia,,  25  Cal.  531,  where;  it  was  held  not  error  to  refuse 
to  do  so.     Compare  Lewis  v.  Sumner,  13  Met.  269. 

d.  Of  fact  during  settlement. — Admission  of  distinct'  fact, 
though  made  in  the  course  of  a  negotiation  for  settlement,  is 
ctirtipetent.*  •' 

But  it  is  not  admissible  if  the  statement  cannot  be' separated 
from  the  offer  and  still  cohvey  the  intended  idea.*  '  ' 

1  Bartlett  v.  Tarbox,  1  Abb.  App.  Dec.  120. 

8  Home  ins.  Co.  v.  Baltimore  Warehouse  Co.  93  U.  S.  527,  23  L.  ed.  868. 

9,  Adultery.  ,     , 

Direct  proof  of  adultery,  being,  .difficvilfe  to  furnish,  is  not  re- 
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quired  in  actions  for  divorce,  but  the  charge  may  be.  proved  by 
such  facts  and  circumstances; as. by  fair  inferences  would  raise 
in  the  mind  of  a  reasonable  ^d  just;  man  a  presumption  of  .co- 
habitation and  unlawful  intimacy,*  ]\Iere  suspicion  is  insuffi- 
cient, a.  Opinion  of  witness  tha;t  adultery  committed  properly 
admitted,  where  he  based  it  upon  sounds,  noises,  and  conversa- 
tions heard  ih' an  adjoining  room.'  '  ' 

IHeyman  V.  Heyman,  210  111.  524,  71  N.  E.  591. 

«Jonea  V.  Jones,  124  111.  App.  201. 

8  Carter  v.  Carter,  152  111.  43ft,  28  N.  E.  948,  38  N,  E.  669. 

10.  Adverse  party. 

A  party  having  called  an  adverse  party  as  a  witness  cannot 
thereafter  introduce  what  is  known  as  directly  impeaching  tes- 
timony.* 

1  American  Hoist  &  Derrick  Co,;  y.  H;all,  208  111.  597,  70  IJ,  E.  581,  But 
see  local  statutes  providing  for  calling  adverse  party  to  s;tand  witl^- 
out  being  bound  by  his  testimony. 

11.  Affidavits. 

Affidavits  used  by  the  party  ill  the  same  cause  are  not  neces- 
sa!rily  conclusive  as  evidence  against  him  on  the  trial.* 

Ah  affidavit  made  by  the'pa.rty  is  coticlusiv©  evidfence  against 
him  in  a  matter  founded  upon  the  proceeding  sought  to  be  con- 
tradicted-or  growing  out  of  tl^e,  adjn,dication  o|>tained  in  reli- 
ance upon  the  affidavit,  or  if  it  has  been  ac^ted  on  by  the  other 
party  so i  as  to  raise  an  estoppel;  otherwise;  it  does  noti  neces- 
sarily conclude  h'iin.*         '    '  '       ■'  ,/     ;' 

Affidavits  which  have  been  used  %a,iiist  ;a  party  on  a  former 
]iiotion,are  not  made  admissible  in  evidence  on  the  trial  by  the 
mere  fact  that  he  did  not  mate  an  affidavit  in  contradiction.' 
'  An  affidavit  of  a  party  in  his  own  favor  is  not  made  admis- 
sible by  the  mere  fact  that  he  has  put  in  evidence  the  counter 
affidavit  of  his  adversary.* 

1  Mather  v.  Parsons,  32  Hun,  338. 
SMaybee  v.  Sniflfen,  2  E.  D.  Smith,  1,  12,  14. 
sWehrkamp  V.  Willet,  4  Abb.,  App.  D^c  548,  66S. 
*I)egraff  vsHoyey,  16  Abb.  Pr.  120.,       ,    ,i 
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12.  Affidavits  for  continuance.      ' 

Such  affidavits  are  usually  regulated  by  local  sta.tute3.  They 
invariably  itiust  state  as  to  vvhat  the  absent  witness  would  testi- 
fy, and  if  the'  party  opposing  th6  continuance  will  admit  such 
testimdhy  wOUld  bfe  offered,  the  trial  is  permitted  to 'proceed.^ 

1  Chicago  City  E.  Co.  v.  Duffin,  126  111,  100,  18  N.  E.  279. 

13.  Age. 

The  following  records  have  been  admitted  to  prove  age: 
family  record,^  family  bible,*  school  record,*  declarations  of  de- 
ceased persons.*    A  person  is  competent  to  testify  to  his  own 


IKreitz  v.  Behrensmeyer,  125  111,  141,  8  Am.  St.  Rep.  349,,  17  N.  E.  232. 

2  Swift  &  Co.  V.  Eennard,  119  111.  App.  173. 

3  Swift  &  Co.  V.  Eennard,  119  111.  App.  173. 
*IIarvick  v.' Modern  Woodmen,  158  111.  App.' 570. 
e'Raynionid  v.  People,  226  111.  433,  80  N.  E.' 996.  • 

14.  Agency.  ,    ■  -     i , 

,  The^dmissiojis  and  declarations  of,  an;  agent  are  notevidpnee 
of  his  agency  unless  brought  hom,e,  to  the  alleged  principal.^ 
But  the ,c9u;;t  may,  in  its  discretion,, admit, the  declarations,  on 
agsur^ee  that  evideince  of , the; agency  wiU  aftei^ward.  be  given.* 

i  Bacon' V.  'Johnson,  56'Mich.  182,  22  N.  W.  276;  Stringham  v.  St.  Nicholas 

Ins. 'Co;  4  Abb.  App.  Dec.  315;  Omiaha  &  6.  Smelting  &  Eef.  Co.  v. 

'  Tabbri  13  Colo.  41,  5  L.R.A.  236,  16  Am.  St.  Eep.  1,85,  21.  Pae.  925, 

16  Mor.  Min.  Eep.  184 ;  Pepper  v.  Cairns,  133  Pa.;  114,  7  L.E.A.  750, 

,19  4m,  St.,  Eep.  625,  19  Atl.  336;   Mer.chant^'  Nat.  Bank  v.  Nichols 

&  S,  Co.  223  111.  41,  7  L.E.A.'(k.S.)    752,  79  N.  E.  38. 

2  First  Unitarian  Soc.  v.  Faulkner.'gl  U.  S.  iis,  23  II  ed.  283;  Brie  &  P. 

Despatch  v.'Ceoii,  112  111.  180'.'  '  ' 

Agency  cannot  be  shown  by  appearances,  except  in  favor  of 
one  who  relied  on  them.^  '  - 

1  People  V.  Bank  of  North  America,  75  N.  "Y.  647. 

Party  dealing  with  an  agent  must  prove  that  the  facts  giving 
color  to  the  agency  were  known'  tO  him  when  he  dealt  with 
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agent:  If  he  has  no  knowledge'  of  such 'facts,  he  does  not 'act 
in  reliance  upon  them,  and  is  in  no  position  to  claim  anything 
oiiiflcqpuiit  of  them.*  , 

1  Alton  Mfg.  Co.  V,  &rrett  Biblical ^'lnst;|243''in.  ,29^  "' 

Distinction  between  conditional  authority  and  absolute,  jau- 
thority,  subject  to  limitations  peculiarly  within  the  agent's 
knowledge.* 

1  Merchants'  Bank  v.  Griswold,  72  N.  Y.  472,(28  Am.  'Rep/lSO.      • 

The  right  to  prove  agency  by  evidence  of  similar, lacta  by  fte,; 
alleged  agent  has  arisen  in  a  number  of  cases.  <  While  the  lan- 
guage used  by  the  courts  in  some  of  these  cases  tends  to  indi- 
cate the  doctrine  that  agency  may  be  estaiblished  by  proof  of 
the  ratification  by  the  principal  of  similar  acts  of' the  agent,  yet 
the  language  has  been  used  in  disposing  of  ca|Ses  wherein  there 
was  other  evidence  of  agency  than  the'  mere  ratifipation,  by  i^the 
principal  of  similar  contracts- .or  transactions  of  the  agent  in 
thei-nameof  the  principal.  If  the,  purpose  of  such  evidence  is 
t(5  aid  in  establishing  a  general  iagency,  it  is  competent.  But 
it' is 'incompetent  if  it  is  sought' thereby  to  show  sigencyin' an- 
other matter,  with  a  view  to  infer  suchai^ehcy  in  the' matter  in 
controversy.*  , 

lAs  said  by  tbe  court  in  Eeynold's  v.  Collins, '78''Ala.  94:  "As  a,' general 
rule,  the  fact  of  agency' cannot  be  established  lly  proof  of  the  acts  of 
the  professed  agent,  in  the  absence  of  evidence  tending  to  show''the 
principal's  knowledge  of  such  'acts,  or  assent  t6  them;  yet  wliere  the 
'acts  are  of  such  character,  and  so '  continuous,  as  to  justify  a  reason- 
'  'stble  inference  that  the'  principal  had  knowledge  of  them,  a;nd"H^ould 
not  have  permitted  them  if  unauthorisied,  the '  acts  themselves  are  com- 
petent'evidence  of  agency."  'See'ailsb  Peter  Schoenhofen  Brewing 'Co. 
V.  'Wengler,  57  111.  App.  184. 

This  was  also  the  doctrine  enunciated  in  Watson  v.  Race^  46  Mo.  Appi  ! 
546;  and  Forsyth  v.  Day,  41  Me.  382,  likewise  seems  to  support  the' 
doctrine. 

Broadstreet  v.  McKamey,  41  Ind.  App.  272,  83  N.  E.  773, ^ piobably  goes,. 
,    as  far  a^  any,  case  towards  sustaining  the,  right  to  establish  agency 
by  proof  of  similar  acts' By'  the  alle^ed"agen4i. ' "fiW  case  Involves  an 
action  on  a  note  signed 'by 'a  father  in  his  riaMie  as  p'rincipal  and' hi^ 
son's  name  as  surety.  /There^was  no 'showing  that  the  father' had  any.  i 
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express  authority  to  sign  the  note  in  suit,  but  evidence  was  offered 
that  it  was  a  business  custom  of  the  father  and  son  for  the  father 
to  sign  both  their  names,  the  note  so  signed  being  honored  by  the 
son.  This  fact,  together  with  the  fact  of  the  relationship  of  the  par- 
ties, was  held  to  be  sufficient  to  establish  the  agency  of  the  father 
for  the  son  in  reference  to  the  transaction  in  question. 

One  theory  by  which  evidence  of  prior  general  course  of  conduct  of  deal- 
'    ing  between  principal  and  agent  is  competent  is  that  it  tends  to  show 
agency.     Albert  Haas  Lumber  Co.  v.  Harty  Bros.  &  H.  Co.  169  111. 
App.  323. 

Evidence  that  a  son  had  repeatedly  signed  his  father's  name  to  notes  which 
the  father  had  afterwards  recognized  and  paid  was  held  competent 
to  prove  agency  of  the  son,  in  Hammond  v.  Varian,  54  N.  Y.  398. 

No  inference,  however,  of  agency  to  sigh  a  written  contract  can  arise  from 
the  fact  that  the  alleged  agent  twice,  in  the  presence  of  the  principal,  . 
drew  up  and  signed  in  the  principal's  name  similar  contracts.    Fadner 
V.  Hibler,  26  111.  App.  639. 

And  evidence  that  one  acted  as  agent  for  another  in  a  single  transaction 
is  not  competent  to  prove  agency  in  another  transaction  of  similar 
character.  Hartley  v.  Rhodes,  —  Tex.  Civ.  App.  — ,'  33  S.  W.  604; 
Woods  v.  Francklyn,  46  N.  Y.  S.  E.  396,  19  N.  Y.  Supp.  377;  North 
V.  Metz,  57  Mich.  612,  24  N.  W.  759. 

Ra;tificati6n  must  also  be  of  contracts  of  a  similar  nature,  and  under  sub- 
stantially -  similar  conditions  and  circumstances.  Smith  v.  Georgia  & 
A.  K.  Co.  113  Ga.  625,  38  S.  E.  956.  And  must  be  made  by  the  prin- 
cipal, with  a  knowledge .  of  all  the  ^  facts.  Tebbetts  ■  v.  Moore,  19  N. 
H.  369.  /  ' 

As  to  presumption  of  husband's  agency  for  wife  from  the  fact  of  his  acting 
ifor  her  in  similar  matters,  see  Hawkins  v.  Windhorst,  77  Kan.  674, 
17  L.R.A.(N,S.),  219,  127  Am.  St.  Rep.  445,  96  Pac.  48;  Foster  v. 
Jones,  78  Ga.  150;  Maxcy  Mfg.  Co.  v.  Burnham^  89  Me.  538,  56  Am. 
St.  Rep.  436,  36  Atl.  1003;  McNichols  v.  Kett^er,  22  ,Illi  App.  493; 
Anderson  v.  Armstead,  69  111,  452;,  Bodine  v.  Killeen,  53  N.  Y.  93; 
Horr  V,  Hollis,  20  \yash.  424,  55  fPac,  565;  Cunningham  v.  Mitchell, 
30  Ind.  362;  Lovell  v.  Williams,  125  Mass.  439;  Molt  v.  Baumann, 
65  App.  Div.  445,  72  N.  Y.  Supp.  832;  Ham  v.  Brown,  Bros.  2  Ga. 
App.  71,  58  S.  E.  316. 

For  a  detailed  review  of  the  authorities  on  this  question,  see  note  in  17 
L.R.A.(N.S.)   219. 

15.  Alterations. 

IWhere  an  instrument  contains  an  apparent  alteration  which 
changes  its  legal  effect,  its  operation,  and  the  liability  of  the 
parties  thereto,  and  is  of  such  a  character  as  to  amount  to  sus- 
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picious  circumstances,  the  ihstrumeiit  should  not  be  admitted 
in  evidence  without  explanation.* 

ILandt  v.  McCullough,  206  III., 214,  69  N.  E.  107..  The  mere  fact  of  an 
I  interlineation  or  an  erasure  appearing  in  an  instrument,  does  not,  of 
'itself,  raise  any  presumption  of  law  for  or  against  the  validity  of  the 
writing,  tat  the  question  when,  by  whom,  and  •  With  what  intent  it 
was  made,  is  one  of  fact  to  be  submitted  to  the  jury.  Ca!tlin  Coal  Co. 
V.  Lloyd,  180  111.  398,  72  Am.  St.  Eep.  216,  54  N.  E.  214. 

516.  Attorneys. 

Attorneys  license4  to  practise  in  a  court  are  judicially  no- 
ticed,by  it.*       ,,     .,  „.,  ; 


1  Weber  v.  Powers,  114  111.  App.  411;   Ferris  v.  ,Commpr;Qial  Nat.  Bank, 
158  111.  237,  41  N.  E.  1118. 

An  attorney  is  a  .competent  witness,  even;  though  he  does  not 
withdraw  froin  the  case,,  but  the  ffl,et  he  is  cpnnected  with  the 
suit  may  affect  the  weight  of  his  tes1iimo?.y.*  ,.!,  /  ,  ,, 

INix  V.  Thackaberry,  240  111.  352,  88  N.  E.  811. 

Evidence  that  plaintiff  has  agreed  to  give  his  attorney  a  part 
of  the  recovery  is  ordinarily  incompetent.*  But  if  the  attorney 
is  a  witness  such  evidence  is  competent  on  his  credibility,  and 
he  piay  be  required  to  answer.* 

1  SUssdorff  V.' Schmidt,  S5 'k.  Y.  2il9;  Courtriglit  V.  Burns,  14  Cent.-  L.  J.' 

89  (opinion  by  McCrary,  J.).  ' 

8  Moats  V.  Rymer,  18  W.  Va.  642. 

17.  Alternative  claims. 

Where  a  party  claims  jireihises  by  t^o  titles,  either  '6f-  which 
is  good,  if  available,  he  should  be'pe'rinitted  to  introduce  evi- 
dence of  both.*    '\"    ""     .',,,^,'1  ij,'    '"'      '  '  i 

1  Enders  v.  Sternbergh,  2  Abb.  App.  Dec.  31   (holding  that  where  a  party,; 

having  proved  title  by  deed,  offered  evidence  of  title  to  the  same  prop- 
,       erty  by  will, ^it  was  error 'to  refuse  to  adnlit  it,  even  though!  thc'title  ' 

by  deed  was  uncontroverted).  "  '      . 
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18.  Authentication  of  an  act. 

An  official  authentication  of  an  act,  if  not  necessary  to  its 
validity,  but  simply  to  facilitate  its  proof,  is  not  objectionable 
because  made  after  the  actioii  vsras  coniriienced.''  "'  ' 

,Tb,us  tbe' formal  entry  of  an  order  of.cpurt,  as  actually  (de- 
clared,: may  be  made  ,at  any  time  when  necessary  for  purposes 
of  evidence.* 

1  For  instance,  an  acknowledgment  of  a  deed.     Holbrook  v.  New  Jersey 
Zine  Co.  57  N.  Y.  616.    Or  the  seal  on  letters  of  administration,  ^a^ . 
loney  v.  Woodin,  11  Hun,  202. 

*  People  V.  Myers,  2  Hun,  6.  In  Seeley  v.  Morgan,  17  Jones  &  S.  34B,'  this 
principle  was  extended  to  the  case  of  a  corporate  resolutioil  adopted 
pending  the  trial,  to  evidence  a  ratification  claimed  to  have  been  given 
"before  the' action   (reviewing  cases).      '.'''      ':''.'•  i         '..,:.  Hi 

19.  Best  and  secondary  evidence. 

a.  In  general.— The  existence  of  an  instrument  and  the  ex- 
istence of  the  relation  under  it  may  be  proved  by  parol,  without 
producing  the  instrument.* 

1  Sprague  V.  Hosmer,  82  N.  Y.  466,  471.  i    i,  ' 

Contents  of  a  notice  may  be  proved  by  secondary  evidence 
without  giving  notice  to  produce.*  '  ''"'  '   "'    '  ' 

1  Eagle  Bank  v.  Chapin,  ,  3  Pick.   180,   183.  :,  ;;,,    i 

Original  papers  are  not  made  merely  secondary  evidence  by 
record,  pursuant  to  a  sts.tu;te  requiring  them  to  be  filed  or  re- 
corded.* 

1  Chapman  v.  Gates,  54  N.  Y.  132  (county  judge's  order  in  highway  pro- 
ceedings); Haddow  v.  Lundy,  59  N.  Y.  320    (surrogate's  minutes). 

The  rule  excluding  secondary  evid,ence  does  not,  apply  to  an 
incidental  and  collateral  matter ,  drawn  out  on  cross-examina- 
tion to  test  the  temper  and  credibility  of  the  witness,  and  in  iio, 
wise  affecting  the  merits  of  the  controversy  between  the  par- 
ties.*   '  ■  ■■  -;-■  .     ,     :.'      !,■  ,,,    ,    ,,,,  ,      -  ,  ,  ,i,,  -,;  ; 

1  Klein  v.  Russell,  19  Wall.  439,  464,  22  L.  ed.  116,  12.4;  Kalk  v.  Fielding, 
50  Wis.  339,  7  N.  W.  296.  '  ,,    ,,   :  ; 


XVI. USEFUL    AUTHOEITIES    oisr'  EVIDENCK.  461 

But  a  paper  the  contents  of  which  are  goiight  t'6  be  used  to 
credit.or.pantradict  a,-y^itness,  as  con,taining  his  own  statements 
contrary  to 'hisi  testimony,  must; be  produced.  A  copy  will, not 
^}  ■  '  ■  

I'KeWcomb  v.  Griswoldj-  24  N.  Y.  298;  Pratt  v.  Nprtpiij  5  Thomp.  &  C.  8 
'  (a  certified  copy  aesignirient  in  bankruptcy) ;  s.  p.  Nash  v.  Hunt,  116 
'Mass.  237,  248   (a  copy  pleading).  , 

J.  Notice  to,  produce;  sufficiency. — Where  a  writing  is  di- 
rectly inyplyed  in  the  qause  of  action  or  defense,  so  that  the  na- 
tiare  .of , the -action  or  th^,  contents  of  the  pkadihg  in  effect  give 
notice  that  it  will  be  required,  no  further  notice  to  produce  is 
necessary  -  to  ipermit  secondary  evidence,  of  its  pontents ,  to  be 
giVen.^    The  same  is  true  if  the  paper  is  in  court.^     i 

A  notice  'to '  prodiice  is  to  be  deemed  sufficient  if  it  fairly 
apprise  the  party  of  the  paper  wanted,  thdugh  it  be  informal 
and,  inaccTwate  in  particulars.'  '   , 

■i    -I  .'L      (T  .     ,  ,  ,  ,     ,, 

IHojyell  V.  Huyek,  2  Abb.  App.  Dec.  423;   Lawson  v.  Bachman,  81  N.  Y. 
616,  reveling  12, Jones,  &  S.,  396;  Continental  L.  Ins.  Co.  v.  Rogers, 
,.    119  111,  474,  10  isr.  E.  242. 
8  Field  V.  Zemansky,  9  111.  App.  479. 

*  Frank  v.  Manny,  2  Daly;  92;  Jones  v.  Parker,  20  N.,  H.  31;  United  states 
'  V.  Duff,  6  Fed;  45.'    Whether  <a  document  ,that  /has  been,  produced  on 
■     'notice  is  admissible  in  favor  of  the  producer  isdiscMssed  in  note  jn  33 
L.E.A.(ISr.S.)    553.  i     , 

c.  'Writings  heyond  jiirisdiction  of  the  court. — There  is  some 
conflict  in  the  authorities  as  to  how  far  a  party  may'  rely  upon 
absence  from  the  state  of  a  writing  as  a  basis  for  secondary  evi- 
dcfuqe  of  its  contents.  Some  hold  that  secojidary  evidence  is  ad- 
missible upon  the  showing  that  the  origirial' is' beyond  the  juris- 
diction, of  the  court  ;*  othei;s  require  the  additional  showing  that 
a  reasonable  effort,  was,  made  to  obtain, it.''  Wher^',  however,  rea- 
sonable effort  has, been  made,  without  siiccess',' to  bbtaih  the  orig- 
inal, it  is  well  settled  that  secondary  evidence  may  be  admitted.' 

INote  ,L.?;.A'.i9.17D,  5,30.'  '^'    ,  ^  '     ''    '     '    ^';'-''     '  ^- ■■'-.' ■■ 

!!_Threa,dgin  V.  ■\yhite,,"33 '.N.  C.   (11  ,,Ifed.  L.)   591;,  Schil1it6,'y;"i{6|)itins,  7 

Ohjo  L,  J.  74,  citing  Van  ,;^lstyne  v.  National ,  Commercial  Bank,  4 

Abb.  App.  Dec.  449;  Kearney  v.  New  York,  02  N!  Y.  G17;   Wiseman 

V.  Northern  P.  R.  Co.  20  Or.  425,  23  Am. 'St.  Rep.  135,  26  Pac.  272; 
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,    Bunch  V.  Hurst,  3  S.  C.  Eq.  (3  Desauas.)   273,  6  Am.  Dec.  551;  Shaw 
V.  Mason,  10  Kan.  184.  '       '  ■    -    •    - 

In  the  latter  case  the  court  said:  "While  a  Contract  is  in  a  fbteign'stati 
its  production  cannot  be  compelled.  But  the  question  as  to  how  it. 
happens  to  be  in  that  state  may  become  material.  Was  it  placed  therjf 
through  the  instrumentality  of  the  party  seeking  to  introduce  the 
secondary  evidence?  Is  it  permanently  Tor:  only  temporarily!,  there?; 
Had  the  custodian  been  applied  to  for  the  instrument;  or,  if.  applied 
to,  refused  to  deliver  ?  ...  In  this  case  .  ,  .  for  aught  ithat 
appears  the  custodian  may  have  left  the  state  the  day  before  the  trial, 
:r,  atj  the  inatfince  of,  tjje/jplaintiff,  to  avoid  the  production  of  the  con- 
tract, and  intending  to  return  on  the  day  succeeding." 

The  admissibility  of  secondary  evidence  of  writing  which  is  beyond  ter- 
ritorial jurisdiction  of  court  is  discussed  in  an  extensive  note  in  L.R.A. 
1917D,  530. 

8  United  States  v.  KeyBurn;  6  Pet.  354,  8  L.  ed.  425;  Burton  v.  Driggs, 
20  Wall.  125,  134,  22  L.  ed.  2q9,, 302 >  Ware  v.,  Miprgan,  67  Ala.  .^eij 
■  Young  V.  East  Alabaiiia  Jl.,  Co.  ,80  Ala.  100;  iBozeman  v.  ;Bro'-i,'7ig, 
31  Ark.  364;  Gordon  v.  Scaring,  8  Cal.  49;  Ower's  v.  Olathe  Sil  -r 
Min.  Co.  6  Colo.  App.  1,  39  Pac.  980;  Shepard  v.  Giddings,  22  Conn: 
282;  Jackson  v.  Cliflford,  5  App.  D.  C.  312;  Bowden  V.  Achor,  i95  Ga. 
.244,  22  S.  E.  354;  Bishop  v.  American  Preservers'  Co.  157  HI.  284,  48 
.Am.  St.  Rep..  3l'7,  41  N.  E.^'765';'  German-American  Bldg.  Asso.  v 
i)roge,  —  Ind.  App!  — ,'  41  N.  B.  397;,  Montgomery- v.  Routh,10  La. 
Ann.  316;  Stevens  v.  Miles,  142  Mass.,  571,  8  N.'e.  42^;  Knicker- 
hocker  v.  Wilcox,  83  Mich.  200,  21  Am.  St.  Rep.  595,  47  N.  W.  123; 
ThomSon-H6ust'6n  Electric  Co.  v.  Palmer,  52  Minn.  174,  38  Am.  St. 
Rep.  536,  53  N.  W.  1137;  Brown  v.  Wood,  19  Mo.  475;  Roll  v.,.  Eea, 
■50  N.  J.  L.  264,  12  Atl.  905;  Maxwell  vj  Hofheimor,  81  Hun,  551,  30 
N.  Y.  Supp.  1090;  Reed  v.  State,  15  Ohio,  217^  Vinal  v.  Gilman,  21 
W.  Va.  301,  45  Am.  Rep.  562;  Bonner  v.  Home  Ins.  Co.  13  Wis.  677. 

This  secondary  evidence  may  be  the  results  of  examinations  by  competent 
witnesses,     Proy,id,e)nt  Sav.  Life  Assur.  Soc.  v.  King,  216.111.  417,  75 
,  'N,  B.  166.      _      ,    '^^ 

'  r  ■ ;  ■■   1.    '.■'.,      .'.'■..'.,      ii''  ■,!  ;.■;,.,..,.;' 

di  WiJf^ere  original  is  lost  or  .desixoyed.- — It  is  well  settled  tliat 

seconda,ry  evidenqe  of  the  contents  of  a  written  instrument  is 
admissible  where  it  appears  that  the  original  was ,  lost  or  de- 
stroyed vi^ithout  any  fault  of  the  party.^  But  diligence,  in  at- 
tempting tO;  find  the  original,  when  lost,  must  be  shown.*  ; 

1  Minor  v.  Tillotson,  7  Pet.  99,  8  L.  ed.  621 ;  Renner  v.  Bank  of  Columbia, 

.  9  WJieat,  581,  6  L.,ed.  166;  Stebbins  v.  Duncan,  ioS  U.  S.  32,  27  t. 

I  |ec|.  641,  2  Sup.  Ct.  Rlep.  313';  Davidson  v.  Kahn,  ll9' Ala.  364,  24  So. 

583;   Bank  of  United  States  v.   Sill,  5  Conn.' 106,   13  Am.  Dec.  44; 
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SeHarv.  Clelland,,2  Colp.  546;  Mayfield  v,  Turner,  180  111.:  332,  54 
N.  B.  418;  Grilles  v.  Talbot,  1  A.  K.  Marsh.  205;  Cp,ok  y.  .Bertram, 
86  Mich.  356,,  49  N.  W,  42;  Church  v.  Hempstead,  27  App.  Div.  412, 
50  N.  It.  Supp.  325;  Gould  v.  Lee,  55  Pa.  89;  Timberlake  v.  Jennings, 
1  Va.  Diec.  741, '13  S.  E.  28;  Goldbierg  v.  Ahnapee  &  W.  E.  Co.  105 
Wis.  1,  47  L.K.A.  221,  76  Am.  St.  Rep.  899,  80  N.  W.  920;!Ni  Y.  Civ. 
Prac.  Act  1920,  §  833. 

B'Mirior  V.  Tillbtson,' 7  Pet.  99,  8  L.  ed.  621;  United  Stattea  v.  Doebler, 

Baldw.  521,  Fed.  Cas.  No.  14,977;  Mayfield  v.  Turner,  180  III.  332,  54 

•'  N.  E.  418;  Kearney',v.  New  York,  92  N.  Y.  617;  Young  t.  People,  221 

!■;'  Ili:  51,  7Y  N.'li.  536.     ■''■'''''  ' 

Where  adverse  party  has  possession  or  control  of  primary  evidence  and 
'      fails  or   refuses  to  produce   same,  resort   ihay'be  had  to  secondary 
evidence.     Marlow  v.  Marlow,  77  111.  633. 

;  The  rule  allowing  secondary  evidence  of  the  contents  of  a 
writing  on  proof  of  the  loss  or  destruction  of  the  writiiig  is  ap- 
plicable to  the  case  of  copies  or  transcripts  taken  from  a  party's 
books  of'  original  entry.^  But  the  absence  of  the  books  them- 
selvfes  rtrastj)  of  course,  first  be  accounted  for.^  And  a  copy  is 
inadmissible  where  no  explanation  is  given  of  the  voluntary  de- 
struction of  the  original.* 

1  Holmes  v.  Mardeil,  12  Pick.  169;  Baldridge  v.  Penland,  68  Tex.  441,  4 
S.'W.  565;  Moore  V.  t^osa,  1  Cranch,  C.  C.  179,  Fed.  Caa.  No.  9,778; 
Batre  v.  Simpson,  4  Ala.  305;  Tucker  v.  Bradlfey,  33  Vt.  324;  Mills 
V.  Glennon,  2  Idaho)  105,  6  Pac.  116;  Fielder  v.  Collier,  13  Ga.  496; 
Green  v.  Disbrow,  7  Lans.  381. 

Contra,  Higgs  v.  Shehee,  4  Fla.  382;  Creamer  v.  Shannon,  17  Ga.  65,  63 
Am.  Dec.  226. 

8  Price  V.  State,  ,—  Tex.  Crim.  Eep.  — ,  40  S.  W.  696;  Phillips  v.  Trow- 
bridge Furniture  Co.  86  Ga.  699,  13  S,,  E.  19;  Eouss  v.  MpPpwell, 
88  Hun,  532,,  34  N.,  Y,,  Supp.  776.  '  ,  ;  , 

s'Palmer  V.  Goldsmith,  15  111.  App,  544.  ,      ,  ,■ 

To  lay  a  foundation  for  secondary  evidence  of  the  contents 
of  a  lost  paper,  the  person  last  known  to  have  had  po'ssession  of 
ii  must'  be  examined  as  a  witness  tq  prove  its  loss ;  and  even  if 
he  is  out  of  the  state  his  deposition  must  be  taken  or  excuse 
shown.^ 

1  Kearney  v.  ]Sfew  YoTk,  92  N-  Y.  6I7. 
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And  a  party  is  precluded  from  piroviiig  the  coritents  of  a 
writing  by  the  fact  that  he  dosiroyed  it  voluntarily/  iDut  this 
rule  does  Aot  apply  if  it  "vv^s  destroyed  by,  mistake  *  or  according 
tq  his  qustpin,  vs-ithout  fraudiilent  intent,  ajid  'before  any  dif- 
feremce. had  arisen  respecting  it.^ii^  i,  >  •< 

1  Blade  v.,  Nolan,  12  ,^end.  173;,,Ilenner  y.  Bapji  of  polum1:)ia,_,9.  Wheat. 

,;  .,,581,j6  L,.  ed'.,  166;  BriQadwpU  v.  Stiles,  8  H,  J.  L,  58,  60;  Bank  of 
TJjiitefi  ^t^f/e^  v.  Sill,  5  C^nn.  106,  13  Am.  I),e,c. ,  44  j  Joannes  v.  Ben- 
nett, 5  Alfen,  173,  81  Am.  Dec.  741;  Palmer  v.  Goldsmith,  15  111.  App. 
544.,  '     '     ",     , 

Z  Riggs  y.  Taylpf,  9,WheaJ;.  483,  6  t.  ed.  14,Q,;  Bagley  y.  Eaton,,  10  C?al.  148. 

S  Steele  V.  Lord,  70  N.  y.  280;  ^6,  Am.  Rep.  602. 

e.  Quality  of  secondary  evidence.— Tn  England  ^  and"  in 
s.ome  of  the  states/  it , is  held  that  there  are  mo  degrees  of  sec- 
ondary emdence;  but  in-  other  states  this,  rule  is  disapproved, 
and:  it  is  held  ithat  there  are  degTees  of  secondary' evidence  and 
that- .the. best ■  evidence  possible  under  the  circumstances  of  the 
case  must  be  produced.^  ,      , 

1  Brown  v.  Woodman,  6  Car.  &  P.  206  ;_J)oe  ex  dem.  Rowiandson  v.  Wain- 

wright,  .1,  N;ev.   &  ,P.   8,   5,  ^(L,  &  Si.,  i52q,,  111   Eng.   Reprint,,  1262,  2 

.    Harr.  &  W.  391,  6  L.  J.  K.  ']^.  y.  S.  ,35;  D,oe  ,e3c,d,ein.  Coyle  v.  Cole,  6 

.,;,.Car.  &  P.  359;  Re?;  v.  Hunt,  3;Barn.  &  ,Ald,!  566,, ip&  Eng.,  Reprint, 

','768,  22  Reyiseji  Rep.  .485;   ^hitfield ,  v. '  Fausaet,   l,V,es,.'s^.   380,  27 

Eng.  Reprint,  1098;  Doe  ex  dem.  Gilbert  V;  Ross,  7  Mees.  &  W;  102, 

151  png.  Reprint,  696,  8  Dowl.  P.  C.  389,  ,4  Jur.  321,  10  L.  J.  Exch. 

N.  S.'20'l.  " "'  '■ '"  •■  '<.-----,       ■  -^  --     . 

8  Carpenter  v.  Dame,   10  Ind.   125 ;    Rawlings  v.  Young  Men's   Christian 

■  Assb.'  48'lifeb.  216,-66  N.  W.  1124;  AUerkamp'  v.  Gallagher,  —  Tex. 
Civ.'Ap{).'— ,'24  S.'W:  372.'  ,-.-,, 

STobin  V.  Roaring  Creek  &  C.  R.  Col' 86  Fed.  1020;  United  States  v.  Long 
Hop,  55  Fed.  58;  Philipson  t.  Barts,  2  Wo.  116,  22  Am.  Dec.  444; 
Harvey  v.  Thorpe,  28  Ala.  250,  65  Am.  Dec.  344;   Palmer  v.  Logan, 

■  i4  111.  56;  Conger  ,v>.' Converse;  9  Iowa,  554;  Belk  v.  Meagher,  3  Mont. 
,65,  1  Mor.  Mifi.  Rep.  522;  Den  ex  dem.,  Popino  v.  M'Allister, ,  7  N.  J. 

.  L.  46;  Stbvenspn  v.  Hoy,  43  Pa.  191;  Dennis  ,y.  Barber',  6  Serg.  &  E. 
420;  Ford  y.  Cunningham,  87 .  Cal.  ^09,' 25  Pac.  403;  Felix  v.  Cald- 
well, 235' 111.  159,  g5  Ni  U.'  228. '''  "!  '  ' 

In  Harvey  v.  Thorpe,  28  Ala.  250,  65  Am.  Dec.  344,  -the  court,  aifter  de- 
claring that  the  rule  which  requires  a  party  to  produce  the  best  kind 
of  secondary  evidence  that  is  in'  his  power  is  more  reasonable  than 
the  English  rule,  which  recognizes  no  degrees  in  secondary  evidence. 
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adds:  "But  wherevei"  this  rule  :is, invoked  against  a, party  he  is  per- 
mitted to  sTiow  that  what  appears  to.  be,  is  not  in  fa,ct,  a  higher  de- 
gree of  secondary  evidence." 

I*arol  evidence  to  establish  the  contents  of  a  Ipst.  document 
should  be  clear,  and  certain  and  such  as  to  leave  no  reasonable 
doubt  oi  the  substantial'  parts  of  the  paper.^  In  case  of  a. lost 
deed,  it  should  show  that  the  deed  was  properly  executed  with 
all  the  formalities  required' by  law,  and  should  show  all  the. con- 
tents, not  literally,  but  substantially.*  '   '       '      '    •■■" 

1  Eenner  v.  Bank  of  OolTimbia,  9  Wheat.  581,  6  L.  ed.  166. 
S  Edwards  v.  Noyes,  65  N.  Y.  125. 

,;Parpl  evidence  to  establish  the  contents  of  an  instrument 
\Yljich:the  adverse  party  refuses  to  j)rbduce  On  notice  is  com- 
petent, although  vague  and  indistinct.^    ■ 

1  Benjamin  v.  Ellinger,  80  Ky.  472. 

Where  the  instrument  is  a  familiar  legal  form, — e.  g.,  a  judg- 
,pien^  roll  or  execution, — rit  may  be  presumed  to  have  been-  ade- 
quate to  pusta,in  the  ofiicial  acts  by  which  its  existence  is  proved.^ 

i  kandeville  V.  Jleyholds,  68  N.  Y.  528,  536,  affirming  5  Hun,  338. 

The  following  designate  what  is  best  evidence  of  the,  items 
named:  (a)  telegram — the  original  telegTam  filed  in  the  send- 
ing office  is  the  bfisjt  evidence  of  its  contents,  and  the  copy  de- 
tained for  the  files  of  the  receiving  oiRce  is,  not  admissible 
where  it  is  not  shown  it  was  a  copy  of  the  original  or  that  the 
original  was  lost  or  destroyed ;  ^  (b)  deed — certified  copy  by 
recorder;*  (c)  one  ci^py  of  instrument  executedin  duplicate.' 

1  Young  V.  People,  221  111.  51,  77  N.  E.  536. 

2Judson  v.  Freutel,  266  111.  24,  l07  N.  E.  207.  '  ..  i 

SHayes  v.  Wagner,  220  111.  256,  77  N.  kl  211. 

'  .  /.  Secondary  evidence  noi  r^uttable. — He  who,  by  refusing 
to  produce,  lets  in  secondar-j/evidence,  cannot  contradict  it  by 
parol.*  /  ,      !  .. 

1  Bogart  V.  Brown,  5  Pick.  18.    Where,  in  an  action  between  partners,  the 
Abbott,  Civ.  Jur.  T.— 30.  ,  ' 
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defendants,  having  the  books,  refused,  on  notice,  to  produce  them  and 
put  plaintiiBF  to  secondary  proof, — Held,  that  on  rebuttal  defendants 
could  not  contradict  that  proof,  and  the  judgment  was  affirmed  by  the 
court  of  appeals  after  argument  on  this  point.  Mem.  in  Piatt  v. 
Piatt,  58  N.  Y.  646,  649.  .  .      .      ^  , 

g.  Volilmvinous  do.cfjummt^., — ^The  eyidence  o£  a  bookkeeper, 
accountant,,  or  other  person  skilled  in  the  wprk  of  that  char- 
acter, is  competent  to  show  footing  of  a  column  of  figures  or  to 
show  the  result  of  any  calculation  from  a  complicated  sei  of 
figures  which  cannot  be  readily  carried  in  the  mind  of  the  jury, 
where  the  calculation'  is  purely  matheriiatieal.^ 

1  Smythe  v.  Evans,  209  111.  376,  70  N.  E.  906. 

The  originals  must,. however,  be  at  hand,  so  that  the  Opposite 
party  may  have  an  opportunity  to  examine  them  to  verify  the 
correctness  of  such  schedules.^ 

1  Doyle  V.  Illinois  C.  K.  Co.  113  111.  App.  532. 

20.  Bill  of  particulars. 

a.  As  limiting  evidence. — A  bill  of  particulars,  even  though 
voluntarily  served,^  has  the  effect  to  restrict  the  proof  to  the 
matters  set  forth  in  it.*  Its  effect  is  to  limit  the  plain-tiff  in  the 
trial  to  proof  of  the  particular  cause  of  action  therein  men- 
tioned.      ■  '    ■  >i  i  i-  ■■ 

1  Payne  V.  Smith,  19  Wend.  iz^. 

8  Bowman  v. ,  Earle,  3   Duer,   691 ;   McKinnie  v.  Lane,   230  111.   544,  120 
Am.  St.  Rep.  338,  82  N.  E.  878. 

An  order  to  exclude  proof  for  failure  to  serve  a  sufficient  bill 
of  particulars  must  be  obtained  before  trial,  to  make  exclusion 
a  matter  of  right.^ 

1  Whitehall  &  P.  R.  Co.  v.  Myers,  16  Abb.  Pr.  N.  S.  34;  s.  p.  Chesapeake 
&  0.  Canal  Co.  v.  Knapp,  9  Pet.  541,  564,  9  1-.  eA.  222,'  231. 

.Without  an  order  to  exclude  proof,  the  judge  may,  in  his 
discretion,  exclude  proof  for  concompliance  with  an  order  for 
a  bill  of  particulars.^ 

IBank  of  United  States  v.  Lyman,  20  Vt.  666,  1  Blatchf.  297,  Fed.  Cas. 
No.  924. 
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I.  Amending.— ^Bill  of  particulars^  amendable  like  a  plead- 
ing.^ 


iBabcock  v.  Thompson,  3  Pick.  446,  15  Am.  Dee.  235;  Melvin  v.  Wood,  4 
Abb.  Pr.  N.  S.  438;  Waidner  v.  Pauly,  141  111.  442,  30  N.  E.  1025. 


21.  Books  of  science. 

a.  'Indiuitive  ^ciefice.- — Statements  made  in  books  of  induc- 
tive science,  such  as  standard  medical  works,  are  not  competent 
evidence  for  any  purpose.^ 


1  United  States  courts— Union  P.  E.  Co.  v.  Yates,  40  L.R.A.  553,' 25  C. 
C.  A.  103,  49  U.  S.  App.  241,  79  Fed.  584  (where  medical  books  are 
held  not  competent  as  independent  evidence  of  the  opinions  and  the- 
ories, therein  expressed  or  advocated). 

California— Gallagher  v.  Market  Street  E.  Co.  67  Cal.  13,  6  Pac.  869. 

Illinois— North  Chicago  Eolling  Mill  Co.  v.  Monka,  107  HI.  340  (book  on 
mechanics) ;  Gale  v.  Rector,  5  'ill.  App.  481  (medical  book)  ;  Chicago 
,,,    City  E.:  COi  v.  Douglas,  104  111.  App.  41. 

Indiana — Cory  v.  Silcox,  6  Ind.  39   (sanctioning  use  as  argument  only). 

Iowa — Brodhead  v.  Wiltse,  35  Iowa,  429  (special  statute  which  may  ad- 
mit them), 

Kentucky — Said  to  have  been  the  practice  in  some  lower  courts  to  receive 
them.     2  Ky.  L.  Eep.  &  j;  64. 

Maine — Ware  v.  Ware,  8  Me.  42. 

Maryland — Davis  v.  State,  38  Md.  15. 

Massachusetts — Ash  worth  v,  Kjttridge,  12  Cush.  193,  59  lAm.  Dee.  178 
(leading    case).  ■. 

Michigan— Pinney  v.  Cahill,  48  Mich.  ,584,,  12  N.  W.  862;  People  v.  Hall, 
48  Mich.  482,  42  Am.  Rep.  477,  12  N.  W.  6.65,  669.  ,  ,     , 

New  York — Harris  y.  Panama  E.  Co.  3  Bosw.  7,  18.      , 

North  Carolina— Huffman  v.  Click,  77  N.  C.  55. 

jTexas— Fowler  v.  Lewis,  25  Tex.  Supp.  380;  cited  in  1  Meyesr's  Dig.  374. 

,  .^  (The  Texas  case  often  cited  to  the  contrary^  Wade  v.  DeWitt,  20  Tex. 

398,  seems  to  rest  on  the  fact  reasonably  interable  from  the  report, 

that  counsel  sought  to  use  the  extract  as  argument  merely,  not  as 

stating  facts) ,   ■    '    ^  i  I 

Wisconsin— Stilling  v.  Thorp,  54  Wis.  528,  41  Am.  Rep.  60,  11  N.  W.  906; 
Boyle  V.  State; '57  Wis!  472,  46  Am.  Eep.' 41,  15  N.  W.  827.  ' 

Contra,  State'  r.  Hoyt,  46  Conn.  333   (biit  this  case  can  best  be  sustained 
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; ,     ,as,  exceptional :  eiikJ.  turning  on   surprise,  in  excluding  wli,at  hfui  feeen 

■faelore  permitted ) .  '  ; 

Tlie  reason  is,  "they  are  statements  wanting  tlie  sanction  of  an  oath;  and 
tlie  statement  thus  proposed  is  made  by  one  not  present  and  not  liable 
to  cross-exatbination."    iAshworth -v.  Kittridge,-12,  Cush.  193  ,( Shaw, 

■eh  I    J.).  ,:,       ,    .     ■■         ,/■;',     .  ,..<.:':....  ...    ,. 

See  also  note  to  Western  Assur.  Co.  v.  J.  H.  Mohlman  Co.  40  L.E.A.  561, 
for  exhaustive  collection  of  eases  on  this  question. 

^'}  i     •■■■    :■     ,  -, ■    -'      '  . .:  i, 

A  statute;  making, bopksL  of  science  or  ar.t  presumptive  evi- 
dence of  facts  of,  general  notoriety  or  .interest .  does  npt  include 
medical  works  so  as  to  make  them  evidence  pf.  the  opinions  or 
theories  therein  expressed  or  advocated.* 

1  Union  P.  Rw  Co..  v.  .Yatea,,40  L.R.A.-553j  2^  ,C.  C.  A.  103^  49  ,U.  S.  App. 
, .    241,  79  Fed..  584.  ...  :■.,__  .  -     : 

■-ni:    1  ^  ........    1         .:•    1.  :  .  ,        ■  .    ,. 

A  Federal  court  is  not  bound  tb  follow  the  state  court  de- 
cision as  to  the  admissibility  in  evidence 'at '  commbn  law,  of 
Extracts  from 'medical  works.* 

1  Union  P.  R.  Co.  v.  Yates,  40  L.R.A.  553,  25  C.  C.  A.  103;  49  tf.  .S.  App. 
241,  79  Fed.  584,  and  cases  cited.  '         ■  n  .      . 

.  ■■  .    ■!     ,  / 

h.  Exact  science. — Books  of  exact  science  or  mathematical 
calculations, — such  as  the  ISTorthampton  tables  and  the  like,^ — 
recognized  by  the  court  as  such,  or  shown  to  be  such  by  the  te^; 
timony  of  a  qualified  witness,  may  ,b)e  read  in  evidence.*        . ' 

1  Abbott,  Tr.  Ev.  724,  22'  Afli.  L.  Reg.  105  note,  59  Am.  Dec.  185  note; 

s.  p.  Huffman  v.  Click,  77  N.  C.  55,  58. 
The  contrary  held  of  a  book  on  mechanic^, 'in  North  Chicago  Rolling  Mill 

V.  Monka,  107  111.  340.  ' 

See  also  note  to  Union  P.  R.  Co.  v.  Yates,  40  T^.R.A.  553.     ' 

c.  Of  history  J  Sfcl^^^A  book  publishe'd  irt  this  country  by  a 
pi-ivate  person  is  not  competent  evidence,  a^-ainst  a  stranger  to 
it,  of  facts, sitat,ed  therein  of  recent  occurrence,  ajid,  which  might 
be  proved  by  living  witnesses  or  other  better  evidence.* . 
;:..■!  ,7/  y   r     .,     .,.  "      ,/    i;      ■.      ;  /'   (.;  ...   .^h.       ,,i    .....    ;. 

iWhiton-  V.  Albany  City  ilns.  Co.,i;i,09  .JMass^  24,  31 ;,  Morris;  v.  Harnier,  7 

.Bet.  554,  8  L.  ed.  781;  Fuller  v.  Princeton,  .2  Dane,  Abr.  334. 
Otherwise  by  special  statute.     See  Gallagher  v.  Market  Street  R.  Co.  67 
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J',/Cal,:  13,  6  Pac.  869;  Kuhns  v.  Chicago,  lil,  &.^t.,,P.,  E.  Cp.  65  Io\ya, 
„;  ,  528,,  2^  N.  W.  661.  "  ' 

.,;,AJiJi9.iiac  admissible  to, show  time  of  rising  of  mopn.^ 

I  Munshower"  v.'  Stt,i'e,  53  Mdl  11,  39'  Am.  Eep.  414;'  State  V. '  Morris,  47 

Conn.  179 '(justifying  it  rather  as  refresliiiig  memory ijii  aid  of  jiuU- 
cial  notice).    See  also  note  to  UnionP.  R.  Co.  v.  Yates,  40  L.B.A...560, 

Standard  law  books  may  not  be  read. to  the  .I'ury  in  civil 
trials.^ 

IWohlford  V.  People,  148  111. '296,  36' N.  E.  107. 

22.  Burden  of  proof. 

i„a.  In  general. — rThe  tes.t.  as  to  "t^P  biirden  of  proof"  as  t(i 
any  point,  when  the  phrase,  isi-ne^d  respppting  thear.dei^  of 
proof  in  adducing  evidence,  is.  Which  party  would  b®  unsuc- 
cessfur  if  no  evidence  at  all,  or  no  Inore  than  has  already  been 
received,  were  to  be  offered?^ 

II  Phil-'Ev.  812;  1  Taylor,  Ev.  369,  §  338.    The: burden  of  proof  to  estab- 

lish the  truth  of  a  claim  by  a  preponderance  of  the  evidence  rests 
throughout  upon  the  party  asserting  the  affirmative  of  the  i  issue. 
Chicago  Union  Traction  Co.  v.  Mee,  218  111.  9,  2  L.R.A.  (N-S.)  725, 
'75  N.  E.  800,  4  Ann.  iGas.  7.      -    ■  ■    .  .,.     , 

Where  the  party  upon  whom  the  burden'  of  proof  rests:  h'as  made  out  a 

pfima  facie  case,  the'burden  of  overconwng' the  prima  facie  case 'shifts 

to  the  other'  party.     Thbrnell  v.  Missouri  State  L.  Ins.  Co.'  -rr,iTex. 

■     Civ.-App.  — ,'229jS.  W.  .653.  ;    ..  ,      ■■  . 

This  subject  is  well  discussed  in  Abrath  v.  North -Easterri' R.  Go.  (Eng. 
Ct.  App.  June,  1883),  32  Week.  Rep.  50,  52  L.  J.  Q.  B.  N.  S.  620, 
„  .L.,R..,11  Q.  .B.i  I^iv.  440,  49  U  ,T, .^JST,,  .S ,  618,  47  ^,.  P.  602.(  It  is 
not  usually  safe  to ;  ask  the  court,  under  the^  same  circumstanC|e3,,  to 
,  instruct  the  jury  that  the  burden  has  shifted.  See  post,  chap,  'xxiil. 
'The  Instructions.'  See  also  Lamb  v.  Caniden'  &  A.  R.'  &  TrEtnsj).  Co. 
46  N.  Y.  271,  281,  7  Am.  Rep.  327,  reversing  2  Daly,  454;.  Heirieimann 
V.  Heard,  62  N.  Y.  448;   Banker  v.  Banker,  63  N.  Y.  409. 

As  to  effect  of  admissions  to  change  burdeii  of  proof,  see  note  in  '61'  L.R.A. 

'"'       513;  '.:■''  '         .;..,  .,,   .      :,..•] 

...  ,  .  <      I  .  .  '  , 

.,&.',As^  iq,  negative. — In  general,  ^^'hichever  party  ' asseHs  a 
right  must  substantiate  it,  and,,.iif  ^^  right  ,is,  depeDdent  upon 
the  ^xisteiice  of  a  negative,  must  establish  the, truth  of  thie.iief 
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ative  by  a  preponderance  of  proof;  unless  excused  by  tbe  fact 
that  the  matter  is  peculiarly  within  the  knowledge  o^  the  ad- 
verse party.*  But'a  party  is  not  required  to  prove  the  nega- 
tive of  any  matter  where  the  existence  of  the  contrary  affirina- 
tive  is  necessary  to  exempt  or  discharge  the  adversary  from  a 
duty  or  liability  already  proved  upon  him.^  ,  He  who  makes  a 
negative  allegation  involving  a  charge  of  illegality,  against 
which  there  is  a  presumption  of  innocence,  must  prove  the  neg- 
ative.' ;    ■  ,      :  : 

11  Wharton,  Ev.  §  357;  1  Greenl.  Ev.  §  78;  1  Taylor,  Ev.  379,  §  347; 
Groodwin  v.  Smith,  72  Ind.  113,  37  Am.  Rep.  144,  with  note,  where  the 
application  of  the  rule  to  a  great  variety  of  eases  is  illustrated. 
Colorado  Coal  &  I.  Co.  v.  United  States,  123  U.  S.  307,  31  L.  ed.  182, 
8  Sup.  Ct.  Rep.  131. 

There  are  two  classes  of  negatives:  definite  or  specific,  and  indefiiiite  and 
Universal.  An  averment  that  the  contract  was  not  performedi  on  a 
day  specified  is  a  definite  negative,  and  it  is  not  objectionable  to 
require  proof  of  a  definite  negative.  An  averment  that  the-  contract 
was  never  performed  is  indefinite  or  universal,  and  it  is  only,  of  nega- 
tives of  this  class  that  it  is  unreasonable  to  require  proof. 

SI  Starkie,  Ev.  589;  Elkin  v.  Janaen,  13  Mees.  &  W.  655,  662,  153  Eng. 
Reprint,  274,  14  L.  J.  Exch.  N.  S.  201,  9  Jur.  353 ;  Com.  v.  Thurlow, 
24  Pick.  374,  381. 

"The  amount  of  proof  required  to  support  the  negative  propgsition  and  to 
shift  the  burden  will  vary  according  to  the  circumstances  of  the  case ; 
and  very  slender  evidence  will  often  be  sufiicient  to  shift  the  burden 
to  the  party  having  the  greatest  opportunities  of  knowledge  concern- 
ing the  fact  to  be  inquired  into."     Stephen,  Dig.,  Ev.,  art.  96. 

3  People  ex  rel.  Smith  v.  Pease,  27  N.  Y.  45,  84  Am.  Dec.  242,  25  How. 
Pr.  495,  affirming  30  Barb.  588. 

c.  As  to  fact  peculiarly  within  the  knoiDledge  of  one  party. 
-—Where  the  subject-maker  of  an  allegation  is  such  as  to  lie 
peculiarly  within  the,  knowledge  of  the  adversary,  the  burden 
is  on  him  to  give  evidence  respecting  it.*  i 

1, Taylor,  Ev.  §  347,  1  Whart.  Ev,  §  367;  Rugely  v.  Gill,  15  La.  Ann.  509. 
And  see  Bowman  v.  McElroy,  15  La.  Ann.  663;  Corwin  v.  Shoup,  76 
111.  246;  Haley  v.  Lacy,  1  Swan,  498;  Burton  v.  Blin,  23  Vt.  152. 

In  Smith  y.  New  York  C.  R.  Co.  43  Barb.  229,  Johnson,  J.,  states  the  rule 
thus:  "If  the  subject-matter  of  a  negative  averment  lies  peculiarly 
within  the  knowledge  of  the  other  party,  the  averment  is  taken  as 
true,  unless  disproved  by  that  party."     Citing  1  Greenl.  Evi  §  79;  1 
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Stark.  Ev.  362,  365;  Wills,  Circumstantial  Ev.  183,  184.  This  applies, 
he  says,  in  all  civil  cases.  But  if,  u^iderstood  to  justify  instructing 
the  jury  as  tp  the  burden  of  proof,  this  statement  of  the  rule  is  too 
broad.  See  revei-sal  in  46  N.  Y.  271,  281,  7  Am.  Rep.  3217,  of  the 
decision  in  Lamb  y.  Camden  &  A.  E.  &  Transp.  Co.  2  Daly,  454,  where, 
at  page  463,  Judge  Johnson's  opinion  was  quoted  and  erroneously 
applied  to  sustain  instructions  to  the  jury. 

d.  Legal  'presumption  shifts  the.  burden. — A  presumption  of 
law  arising  from  evidence  already  given,  or  from  the  pleadings, 
is  suificient  to  cast  the  burden  of  proof  on  the  other  party,  to 
show  (if  the  presuniption  be  disputable)  that  the;  fact  was 
otherwise  than  according  to  the  presumption.^ 

IBut  it  \yill  not  do  tp  ask  the  court  to  instruct  the  jury  that  the,  burde^ 
of  proof  is  shifted,  unless  the  presumption  is  one  of  law  and  ike  in- 
struction is  qualified  by  the  condition  that  the  evidence  is  believed 
by  the  jury.    For  wheii  the  burden  of  proof  is  said  to  shift,  all  that  is 
tneant  iS'  that  the  party  from  whom  it  is  shifted  has  a  right  to  go  to 
J    the  jury  that' they  may  say  whether  he  has  fulfilled,  his  obliga.tion  to 
,     prove  hi^   case, ,  unless  the  other   party  takes  up   the  burden  of ,  ad- 
ducing evidence  and  gives  proofs. 
On  relation  of  doctrine  res  ipsa  loquitur  to  burden  of  proof,  see  16  L.R.A. 

CN.S.)   527;  L.R.A.1916A  930.  

On  burden  of  proof  vrhere  subject  of  bailment  is  destroyed  or  damaged  by 

fire,  see  note  in  9  A.L.R.  559.  .'     ■ 

As  to  burden  of- proof  in  action  foe  injury  to  or  loss  of  boat  during  bail- 
I  >  ment,  see  note  in  11  A-L-R.  690. 

c.  Burden  of  proof  in  certain  issues. — (a)  Abandonment — 
party  seeking  to  evade  enforcement  of  written  contract,  alleging 
same  was  abandoned  has  burden  of  proving  neW  agr'eetnent;  * 
(b)  Abduction — burden  is' on  defendant  to  show  female's  past 
life;*  (c)  Abstracts  of  title — burden  is  on  party  offering 
them;  *  (d)  Assault  and  battery-^burden  is  upoil  plaiiitiffto 
show  either  that  the  intention  was  unlawful  or  thlat  defendant 
was  in  fault  ;*{e)  Assumpsit — burden  is  upon  plaintiff  to  p!rove 
defendant's  ^  promisp ;  °  (f)  Attorneys — ^burden  rests  upon  at- 
torney to  show  fairness,  accuracy  and  equity  in  transactions 
with  client;  *  (g)  Bad  faith — burden  is  on  party  alleging  bad 
faith  ;°*  (h)  Brokers — ^burden  is  on  plaintiff  to  show  he  pro- 
duced a  purchaser,  ready,  able'  and  willing  to  buy ;  '  (hh)  Com- 
petency of  witness — burden  is  on  party  objecting  to  compe- 
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tencyof  a  witness  to  show  his  i-ncompetency ; '  (i)  Compromise 
and  settlement- — ^where  fact  of  settlement  is  established  burden 
of  j)roof  is  upon  party. assailing  sam6;'  (j)  Confession  and 
ayoidance-^burden  is  on  the  pleader;  "  (k)  Consideration — 
where  seal  is  recognized,  burden  is  on  he  who  seeks  to  impeach 
the  recital  of  an  adequate  consideration;^*  (1)  Contracts — bur- 
den is  on  party  seeking  the  enforcement  of  a  contract;  '*  (m) 
Corporations — burden  is  on  plaintiff  to  show  corporate  existence 
where  nul  tiel  corporation-  has 'beeil, pleaded ;  "  (n)  Descent-r^ 
the  presumption  is  that  a  person  dying  intestate  has  left'  heirs 
capable  of  succeeding  to  his  estate,  and  the  burden  of  proo£,is 
upon  the  party  asserting  contrary ;  "  (o)  Domicil-^a  domicil 
once  acquired  is  presumed  to  continue,  and  one  alleging  a  change 
has  taken  place  has  the  burden  of  proof;*'  (p)  Due  care — the 
burden  of  proof  is  on  the  plaintiff;*®  (q)  Fraud— burden  is 
upon  party  alleging  fraud;"  (r)  Homestead — burden  is  on 
party  relying  upon  it;"  (s)  JudgTuent — burden  is  on  party 
seeking  to  impeach ;  *®  (t)  Limitations — burden  of  proving 
statute  of  limitations  is  upon  party  pleading  it ;  ^^  (u)  Negoti- 
able ,  ipstrunients-T-burden  of  proof  is  on  defendant  to  prove 
want  of  consideration;  ^*  (v)  Ordinances^ — burden  is  upon  par- 
ty ;  asserting ; ;^^  (w)  Payment— burden  is,  on  party  pleading 
payment ;  ^^  (x)  Receipt — ^burden  of  explaining  or  impeach- 
ing is  on  party  who  gave  it;  ^*  (y)  Eelease — party  oharging  mp 
consideration  or  fraud  has  burden;  '^  (yy)  Settlement — 'burden 
is  on  defendant;^®  (z)  Undue  influence — burden  is  on  con- 
testant to  will  or  deed.'''' 

» Croft  V.  Perkins,  174  111.  627,  51  N.  ]?.  816.        ,  '"/'' 

?_Bradsli,^w  v.  People,  153  111.  156,  38  N.  E.  652,  9  Am.  Crim.  Rep.^  23!  [ 
3, Chicago  &  A.  R.  Co.  v.  Keegan,  152  111.  413,  30  N.  E.  33. 
*  Wrought  Iron ,  Bridge  Co.  v.,  Highways  Comrs.  101  111.  518. 
6  Day  V.  Wright,  233  111.  218,  84  N.  E.  226. 

6  Bradwell  V.  Pryor,  221  111.  602,  77  N.  ;E.  ins! 

BaAbiialf^ms  V.  King,  111  Md.,  104,  7,3  Atl.  694.     See  note  on  burden  of 
proving  fairness  of  transaction  in  Ann.  Cas.  1912A,  704. 

7  W,aiss  V.  Qannon,  146  111.  App.  379. 
SStandley  y.  Moss,  114  111.,  App.  612. 
SBe'ehe  v.  Smith,  19,4  111.  634,  62  N.  E.  856. 
10  Millar  v.  Sollitt,  131  111.  App.  196. 
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llMcFarlane  v.  Williams,  107  111.  33. 

12  Young  V.  Farwell,  146  111.  466, '34  N.  E.  373. 

18  Cozzens  v.  Chicago  Hydraulic-Press  Brick  Co.  166  111.  213,  46  N.  E.  788. 

14 JFell  V.  Young,  63  111.  106. 

isPeople  V.  Moir,  207  111.  180,  99  Am.  St.  Rep.  205,  69  N.  B.  905. 

16  Stack  V.  East  St.  Louis  &  Suburban  R.  Co.  245  111.  308,  137  Am.  St.  Rep. 

'  "3i8^  92  N.'k  24],  IN.  C.  d  A.  687.    \     ,  ,,; 

"Dick  V.  Albers,  243  111.  231,  134  Am.  St.  Rep.  369,  90  N.  E.  683. 

18  Gillespie 'v.'tulton  Oil  &' Gas  Co.  236  lil.  188,  86  N.  E.  219. 

19  Whittaker  v.  Whittaker,  151  111.  266,  37  N.  E.  1017. 
SOSchell  V.  Weaver,  225  111.  159,  80  N.  E.  95,  S.Ann.  Oas.  339. 

21  Clement  v.  Bl^dworth,  166  111.  App.  68. 

22  People  ex  rel.  Blue  Danube  Co.  v.  Busse,  248  111.  11,  93  N.  B.  327. 
23,;ri}rn6r  v.  Turner,  164  111.  App.  1. 

MiEnnis  V.  Pullman  Palape  Car  Cp.  165  111,  161,  46  N.E.  439. 
25St,  Loiiis  &  B.  BleGtrjc  R.  Co.  \.  Erlinger,  112  111.  App.  506. 
20 Omaha,  Alfalfa  Milling  Co.  v.  Hallen,  ^  Neb.  — ,  179  N.!  W.  1010..  , 
27Kellan  v.  Kellan,  258  111.  ,256,  101  N.  E.  fil4;  Lord  v.  Reed,  254  111.  350, 
98  N.  E.  553,  Ann.  Cas.  1913C,  139. 

23.  Corporate  agent's  declarations.  '  ' 
The  declarations  made  by  an  officer  or  agent  of  a  corpora- 
tion, in  response  to  timely  inquiries,  properly  ad.dressed  to  him 
and  relating  to  rp,atters. under  his  charge,  in  respect  to  which  he 
is  authorized,  in  the  usual,  course  , of,  business  to  give  informa- 
tion, may  be  given  in  evidence,  against  the  corporation.' 

»,Abbott,  Trial,  Ev.  44;,  Xenia  Bank.  vr.  Stewart,  114  U.  ; S.  224,  229,  29 
,     L.  ed.  101,  103,  5  Sup.  Ct.  Rep.  845.     See  also  note  to  Ohio  &  M.  E. 
Co.  V.  Stein,  19  L.R.A.  733. 

24.  Corporate  deed. 

■  "Where  the  CdmmOh  seal  of  a  e'or^oratioii  appears  to  be  af- 
fixed to  an  instrument,  a:nd  the  signature  of  the  proper  officer 
is  proved,  there  is  a  legal  presumption  that  the  officer  did  not 
exceed  his  authority,  and  the  contrary  must  be  proved  by  the 
objecting  party.^ 

1  Canandaigua  Academy  y.  i  |McKecIinie,   90  N.  Y.   61,8;    a.  p,  .Belden  t. 

,i!teel£er,  47  N.  Y.  307.' 
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25.  Date.  ,  ,,  ,  ,-.,;,  , 
The  date  of  a  document  is,  prima  facie  ^evidence  of  the,  time 

when, it, was  written.*      ,  ;         ■.  <  : 

1  Livingston  y.  Arnoux,  56  S".  Y.  507,  519,  affirming  l5  Abb.  Pr.  N.  S.  158. 

The  date  of  a  private  instrument  unauthenticated  is  not  alone 
presumptive  evidence  of  the  time  the  document  was  written,  as 
against  a  stranger  to  it,  when  its  competency  depends  on  the 
time  it  was  written.* 

1  Foster  v.  Beals,  21  N.  Y.  247,  250. 

26.  Depositions.  ' 

a.  Right  to  read. — An  objection  to  the  reading  of  a  depo- 
sition, on  the  ground  6f  an  irregularity  or'  defect  which  might 
have  been  obviated  by  retaking  it,  cannot  be  raised  at  the  trial, 
unless  noted  when  the  deposition  is  ■  taken,'  or  presented  by  a 
motion  to  suppress  before  the  trial  is  begun.* 

1  Doane  v.  Glenn,  21  Wall.  33,  22  L.  ed.  476,  and  eases  cited ;  Hebbard  v. 
Haughian,  70  N.  Y.  54;  Fassin  y.  Hubbard,  55  N.  Y.  465;  Wright  v. 
Cabot,  89  N".  Y.  570. 

So,  also,  of  the  refusal  of  a  witness  to  answer  proper  questioris.  Strum 
'  y:  Atlantic  Mut.  Ins.  Co.  163  N.'Y.  77.,  ..     !    ;     :- 

As.  to  documents  annexed  to  deposition,  see  Kelley  v.  Weber,  9  Abb.  N.  C. 
65,  note.  And  as  to  right  to  read  a  deposition  taken  in  another  cause 
than  the  one  on  trial; ;  see  note  to  Fearn  v.  West  Jersey  Ferry  Co. 
13  L.R.A.  366.  The  admissibility  of  testimony  or  deposition  given  in 
actions  Jor  personal  injury  in  another  action  growing  oiit  of  same  in- 
Jury  in  which  witness  or  deponent  is  not  available  is  discussed  in 
note  L.R.A.1916A,  990. 

A  deposition  taken  conditionally  within  the  state  cannot  be 
read  if  the  personal  attencjance  of ,  the  witness  can  be  secured; 
one  taken  without  the  ^tate  can  be  read,,  notwithstanding,  the 
presence  of  the  witness,  uniess  it  l;as  ,been  suppressed  by  orc^er 
on  special  motion.* 

1  Hedges  v.  Williams,  33  Hun,  546. 

A  motion  to  suppress  a  deposition  taken  upon  writteii  inter- 
rogatories should  be  sustained  where  subsequent  to  the  giving 
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of  notice  of :  intention  to  taie  the  same,  the  opposite  party  gave 
notice  of  his  election  to, take  it  upon  oral  interrogatories.* 

1  Lewis  V.  Fish,  40  111.  App.  372. 

To  show, inability  to  have  witness  present,  the  fac,t  of  letters 
having  been  received  from  him  from  places  without  the  state, 
shortly  before  the  trial,  is  competent.*  ,  So  are  his  declarations, 
in  response  to  inquiry  for  the  purpose,  that  he  is  too  unwell  to 
attend.** 

1  Carman  v.  Kelly,  5  Hun,  283. 
SMoArthur  v.  Soule,  5  Hun,  63. 

Depositions  should  be  given  the  same  consideration  by  the 
jury  as  if  the  deponents  had  testified  in  open  court,  and  it  is 
highly  proper,  where  the  evidence  is  partly  oral  and  partly  by 
depositions,  to  give  an  instruction  to  that  effect.* 

ICoburn  V.  Moline,  B.  M.  &  W.  E.  Co.  243  111.  448,  134  Am.  St.  Rep.  377, 
,  90  N.  E,,741. 

Objections  going  only  to  the  form  of  questions  or  answers 
should  alwiays  be  made  at  the  time '  a  deposition  is  taken  in 
order  that  the  opposing  party  may  have  an  opportunity  to  cor- 
rect the  vice,  and  if  not  then  made,  cannot  be  urged  upon  the 
trial;, but  objections  going  to  the  materiality  or  competency 
maybe  first. made  on  the  trial,  and  if  made  before  trial,  must 
be  renewed  on  the  trial.* 

1  Allen  V.  Allen,  —  Nev.  — ,  196  Pao.  843. 

Objections  to  a  deposition  taken  without  notice  are  neverthe- 
less waived  by  failing  to.  :^le  exceptions.* 

1  Webb  V.  Webb,  190  Ky.  574,  228  S.  W.  13, 

The  only  objection  to  a  witness's  deposition  permissible  at 
the  time  of  trial  is  on  the  ground  of  incompetency,  immaterial- 
ity or  irrelevancy.*  '  .     i'  ' 

1  Scott  V.  Wilson,  —  Iowa,  — ,  179  N.  W.  941. 
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h:  Beading  pari. — He  who  causes  a  deposition  to  be  taken, 
even  though  it  be  his  (JWn  testimony'  may  read'  part;  but  what^ 
ever  he  omits  that  is  relevant  and  competent  may  be  read  by  the 
adverse  party. 

iGellatly  y.  Lowery,  6  Bosw.  113.     Contra,  Southwark  Ins.  Co.  v.  Knight, 

''6  Whart."327.''''''  '.:■:■■'>■■"■  c  .  .  ,      ;  ,  -- 

So,  it  \»as  held  in'  Eail'way  Passengers'  Assur.  Co.  v.  Warner,  1  Tliomp.  & 
C.  addenda,  21,  that  an  adverse  party  who  calls  out,  by  a  crosB-inter- 
rogatory,  material  evidence,  is  entitled  to  have  it  read,  so  far'  as  re- 
sponsive. 

But  a  party  cannot  offer  deposition  of  adverse  party,'  or  parts 
thereof,  and  then  urge  objections  to  any  portions  so  offered  by 
hiin.*  " 

I, Worthing  v.  Hall,  153'  111.  App.  587, 

27.  Destruction  and  suppression  of  evidence. 

,  Where  a  person  i^  proved  tohave  destrbyed  any'written'in^ 
strument,  a  presumption  will  arise  that,  if  the  truth  had  ap- 
peared, it.  wq"(."ild  liavB',  been  against  his;  interest,  and  that,  his 
conduct  is  attributed  to  his  knp-vylp.dge  of  the  circumstances.    ■ 

ITanton  v.  Keller,  167  111.  129,  47  JT.  E.  376.i    '        '  ■ 

Such  presumption,  however,  does  not  relieve  the  opposite 
party  from,  the  burden  of  proving  Ms  case'.  The  destruction 
does  not  make  proof. ^  "' '         ' 

1  Gage  V.  Parmelee,  87  111.  329. 

28.  Dociimeht. 

a.  In  general. — Neither  proviiig  the  signature  of  an  instru- 
mentj  nor  marking  it  for-  identiiication,  entitles  the  adyerse 
party  to  see  it  or  to  cross-examine  on  it.  It  is  the  offer  in  evi- 
dence which  has  this  effect.^ 

1  Stiles  V.  Allen,  5  Alleii,  320. 

Documents  marked  for  identification  cannot  he  considered  as  in  evidence, 

unless  formally  introduceij.     Shelton  iv.   Hojzvys^sser,  46;  Misc.  7fl>  91 

N.  Y.  Supp.  328. 
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If  the  party  j/roi^ing  its  exSciltion  refus'es'  to  show'  it  and  al- 
Idw  ctoss-examihation  of  the  "witness  as'  to  execution,  its  idiiiis- 
Slop  against  objection  is  error. 

lUnion  Mfg.  Co.  vi  Byington,  1  Hun,  44,  S'T^iiomp.  &  C.  86. 

h.  Bef erred  to. — ^A  document  having  been  properly  received 
in  evidence,  another  distinctly. referred  to  and  recognized  in  it- 
may  be  received  without  further  proof  of  execution.';     :  - 

iCl^rk  V.  Mix;,,  15  Conn.  152.  ,  ,         . 

An  oral  contract  having  been  proved,  an  instrument'  referred 
to  in  it  as  containing  some  of  its  terms  may  be  received  without 
further  proof  of 'it^  execution.''    '    "  "      '  '  ■''  '  

1  Smith  V.  Neiv  York  C.  E.  Co.  4  Atib.  App.  Dec:  262. 

c.  Producing  on  notice.- — If  a  party  produce^  a,  document 
on  notice  and  offers  to  prove,  its  genuineness,  it  is  error  to  al- 
low the  party  who.  gave  tla,e  notice  to  give  secondary  evidence 
of  contents  of  the^  dpcvini?nt  called  f or  until  tjlie  one  offered  has 
been  received  in  evidence  and,  si3^bniittea  to  the  jiiry.'      '    ;    ,  , 

1  Stitt  V.  Huidekoper,  17  Wall.  384,  397,  21  L.  ed.  644,  648. 

d. .  Refusal  to  produce.-— lii ,  the  courts  of  the  United  States, 
if ^  a  party  .refuses,  to ,  produce,  4  document  at  the  trial,  pursi;i-_  ■ 
ant  to  order  made  on  motion  before  trial,  he  may  be  nonsuited, 
if  plaintiff;  and  a  verdict  against  him  may  be  directed,  if  de- 
fendant.' '   '       <  'I         '!'■•.:-    ■!    "■'■('    I. if-;  :.'r,l(.' 

lUnited  States  Eev.  Stat.  §  724,  Comp.^^^.a.t.  J  1469,  3.  J>d. . Stat,^  Ajino. 

„    2d  ed.  p.  16Q-     As  to  the  power  in  the  state  cdiirtSj' see,  82  Nt'Yt'  260, 

-and  cases' cited.  '■'■-H'''    '•■    .  '  '■    'i.  ■('■;'!.':  iLii    ^..;  .. 

■-'  •  .  -'I'.Cr'"' 

e.  Inspecting  on  notice  to  produce  J  admissibility:— If  a  par-'! 
ty  obtains  and  inspects  a  paper  by  means 'of  notice  to  produce^ 
hks  the  (ihe  who  produced  it  a  right  to  put  it  in  evidence,  if' 
relevant? ' 

1  Ifii-mative— Ckrk  v.  Fletcher;  1" Allen,  53,  57   (Bigelow,  Ch.  J.);  Law- 
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rence  v.  Van  Home,  1  Caines,  276,  285   [dictum) ;,  Wallaj-,  v.  Stewart, 
4  Cranch,  C.  C.  532,  Fed.  Cag.  >fo.  17,108;  Wharam  v.  Routledge,  5  . 
Esp.  235;  Wilson  v.  Bowie,  1  Car.  &  P.  10;  Stephen,  Dig.  Bv.  art.  138. 

The  reason  assigned  for  this  view  is  the  same  which  prevents  a  party  who 
puts  a  question  from  excluding  from  ihfi  record  a  responsive  answer 
because  it  is  not  what  he  wants,— that  otherwise  a  party  could  gain 
the  advantage,  if  any,  from  the  inquiry,  without  any  corresponding 
obligation.'' ■  ;■•'  ''  ''■       '     "'■''  •''""  ''    '  '''    '       "'    '    ''■ 

Negative^-Eenny  v.  Clarkson,  1  Johns.  385,'  394  {dicOim)  ;  Stalker  t. 
Gaunt,  12  N.  Y.  Leg.  Obs.  124  (diotum)  ;  Carrv.  Gale,  3  Woodb.  & 
M.  38,  Fed.  Cas.  No.  2,435. 

The  negative  is  followed  in  the  New  York  courts.  See  Smith  v.  Eentz, 
131  N.  Y.  169,  15  L.R.A.  138,  30  N.  E.  54,  and  cases  cited.  See  also 
cases  cited  in  note,  15  L.R.A.  138.  .',:■' 

The  reason  assigned  in  the  reports,  for  the  negative  view,  is  that  noticp  to 
produce  is  analogous  to  a  bill  of  discovery  where  the  answer  is  not 
evidence  for  him  who  makes  it,  and  that  to  hold  the  document  admis- 
sible would  tend  to  drive  parties  into  equity  for  .discovery.  ,, 

A  better  justification  for  it  is  that  production  on  notice  is  not  obligatory, 
and  inspection  by  counsel  is  not  a  matter  of  evidence. at  all,, but  a 
mere  preliminary. 

A  party  obtaining  an  instrument  from  his  adversary  by  no- 
tice to  produce,  and  examining  it,  cannot  examine  a  witness  on  , 
it  if  lie  will  not  offer  it  in  evidence.^ 

iHotchkiss  V.  Germania  F.  Ins.  Co.  5  Hun,  91. 

Maps,  plats  and  diagrams  explanatory  of  locations  m'ay  be, . 
introduced  in  evidence  in  connection  with  the  testiinony  of 
witnesses  in  verification  thereof.^ 

I  Harney  v.  Sanitary  Dist.  260  111.  54,  102  N.  E.  1070. 

29.  Entire  conversation  or  writing. 

The  introduction  of  a  part  of  a  conversation  ^  or  writing ' 
renders  admissible  as  much  of  the  remainder  as  tends  to  ex- 
plain or  qualify  what  hasbeeij  received,;  ajid  that  i$  to  be 
deemed  a  qualification  which  rebuts  and  de^t^^oys  the  inference 
to  be  derived  from,  or,  thq  use  to  bei.made  of,, the  portion  put  in 
evidence. 

iRoTise  V.  Whited,  25  N.;  Y,  170,  82  Am.  Deq.  337;  GiWersJeevs  T,  Lan- 
don,  73  N.  Y.  609. 
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"Grattan  v.  Metropolitan  L.  Ins.  Co.  92  N.  Y.  274,  284.  .  Whether,  under 
i .  this  rule,  proving  an  interview  or  communication,  may,  let  in  a  subse- 
quent one,  if  thus  connected, — compare  (in  affirmative)  Nesbit  v. 
Stringer,  2  Duer,  26;  (negative)  Downs  v.  New  York  C.  E.  Co.  47 
■N.  Y.  83.       •  ■   ""         ■     '  ■  ' 

The  use  of  whole  book  of  accounts  after  use  of  part  is  discussed  in  note 
52  L.KA.  600.  .  '     

3p.  Examination  before  trial. 

O.ne.wliqljL.^s  examined  his  adversary  before  trial  and  read 
the  lexamination ;  a,t  the  trial  is  not  entitled  to  examine  him 
furtlter  as  a  witness  on  the  same  subject,  unless  excuse  or  rea- 
son therefor  is  given.* 

1  Wilmont  v.  Meserole,  8  Jones  &  S.  321. 

It  is  within  thei  discretion,  of  the  judge  to  permit  further  oral 
examination  at  ,the  trial.'' 

1  Misland  v.  Boynton,  14.  Hun,  625,  affirmed  in  79  N.  Y.  630. 

If  he  has  not  read  the  examination  at  thq  trial  he,  ■h^.a  a  right 
to,  call  hijn  as  a  witness,''      , 

iBerdeil  V.  Berdell,  27  Hun,  24,  63  How.  Br.  339. 

One  who  has  examined  his  adversary' befor^  trial  may  read  a 
part  of  his  examination  as  evidence,  but  cannot  bp, required  to 
read  the  whole.* 

iBrooks  V.  Baker  (PerVan  Hpesen,  J.)  9  Daly,  398,  402,  following  Gel- 
latly  V.  Lowery,  6  Bos'?!?,  113.  i 

'  '  When  one  has  read  at  the  trial  part  of  his  adversary's  pre- 
vi«us  examination,  his  adversary  is  not  entitled  to  put  the  whole 
examination  in  evidence,  but  only  the  answers  which  pertain  to 
the  same  subject,  or,  rather,  which  tend  to  qualify  what -lia'a 
beem  read.*     '"''  :      ''     '      '        ' 

1  I^nd?  T.  McGregor,  13  Allen,  172. 
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3ii  Exclusion  and  separation  of  witnesses.  i    i'- 

Parties  to  a  suit  cannot  be  excluded  and  the  Separation  of 
witnesses  during  their  examination  is  a  matter  of  discretion 
with  the  court,  and  its  exercise  will  not  be  reviewed.^ 

1  Odum  V.  Corn  Products  Refining  Co.  173  III.  App.  348;  Errissman  v. 
Errissman,  25  111.  135. 

A  witness  who  has  been  in  the  court  room  contrary  to  an 
order  eixcluding  witnesses,  though  punishable  for  contempt,  inay; 
be  permitted  in'  the  discretion  Of  the  court,  tO  be  examined, 
notwithstanding  his  Violation  of  the  order.* 

IGoon  Bow  V.  People,  160  111.  438,  43  N.  E.  593. 

32.  Exhibition  of  injury. 

In  the  exercise  of  its  sound  discretion,  a  court  may  permit  a 
personal  injury  to  be  exhibited  to  a  jury  in  a  tortious  action.* 

1  Chicago  Terminal  Traiiafer  K.  Co.  v.  Kotoski,  199  111.  383,  65  N.  E.  350. 

33.  Explaining  oinission  of  evidence. 

When  a  party's  good  faith  in  refraining  from  testifying  in 
his  own  behalf,*  or  calling  as  a  witness  a  person  shovyn  to  be,  ac- ; 
quainted  with  the  facts,  is  questioned,  he  has  a  right  to  give  evi- 
dence explaining  his  cqurse.         ;  .  •      ■  ■ 

1  Woodruflf  V.  Hursori!,  32  Barb.  557. 

So,  in  reference  to  a  Chinese  certificate.  Greene,  Ch.  J.,  said:  "Nonpro- 
duction  of  a  certificate  is  a  circumstance  which,  if  alone  and  unex; 
plained,  may  properly  be  regarded  as  proof  that  the  person  lacking  it 
is  one  who  is  prohibited.  But  its  nonproduction  is  open  to  explana- 
tion, and  the  presumption  arising  from  its  nonproduction,  to  contra- 
diction." Re  Lee  Yip,  cited  and  followed:  in  Re  Ho  King,  14  Fed. 
724.  .:,'    ^  ,,       ,  , 

34.  Fact  after  suit  brought. 

a.  Receipt. — Under  the  general  issue  or  any  plea  whieh  puts 
the  amounts  of  recovery  in  dispute,  a  receipt  given  after  the 
suit  was  brought  may  be  given  in  evidence  to  reduce  the  amount 
of  recovery.* 

1  Burden  v.  Denig,  92  U.  S.  716,  23  L,  ed.  764. 
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h.'  Precautions  afier  accident. — Precautions  after  an  acci- 
dent to  prevent  other  accidents  cannot  be  proved  for  the  pur- 
pose of  showing 'that  they  were  needed  at  the  tihie  of'  the  acci- 
d'^nt,  as  an  admission  of  negligence.''  ''         •■"  :'y 

immners  v.  Locks  &  Canalsi.154  Mass.  168,  12  L(.R.A,,654,  26,  Am.  .St.. 
Eep.,?26!,-,-.2^;N.  ,E.  10,  and  cases  cited;  Green  y.  A8Wapd,W,ater,.Co.. 
101  Wis.  258,  43  L.R.A.  117,  70  Am.  St.  Eep!  911,  77  '  If.',  W."  722  ■' 
Georgia  S.  &  F.  R.  Co.  v.  Cartledge,  116  Ga.  164,  59  L.R.aI;  118;  42' 
S.  B.  405 ;,  Anderson,  x-  Chicago,  St.  P.  M.  &,0.  R.  Co.  87  "W^is.  195,. 
23  L,.R.A.  203,  58,iSr.  W. '79;"'stan(iari  Oil  Co',  v.  Tiernejr,  9^  Ky.  367,' 
14  L.R.A.  677'^  36  Am.  St.  Rep.  595,  17  S.  W.  1025 ;' Tferre  Haute- &' 
r.  R.  Co.  V.  Clem,  i23  Ind;  15,  7  L.R.A.  588,  18  Am.  St.  Rep.  ^303, 
23  N.  E.  965;'McGarr  v.  National  '&  P.  Worsted  Mills,'  24  R.  I.  '447, 

'6b  L.R.A.  122,  96  Aiii.  St. 'ReJ).  ii9,  53  Atl.'320;  Limbrirgv.  Glenwbod 
tuiiiber  Co.  127  Cal.  598,  49  L.R.A.  33,  60  Pac.  176;  Diamond  Rubber 
Co.  V.  Harryirian,  41'Colo:  415,  15  L.R.A.  (N.s;)'  775,  92  Pac; ■  922; 
Stewart  &  Co.  v.  Herman,' 108  Md.  446,  20  L.R.A.  (N.S.)   228,  70 'Atl. 

■33'3."   '     "  .    ■    -'     -  ;;> 

But,  eyidence  of  wHat  >vas  done  after  a  fatal  accident,  to  prevent  danger, 
is  admissible  for  the  .purpose  of  showing  what  could  have  befen"  done 
to^.avoii  the  accident.  Willey  y.  Boston  Electric  Light' Co.  168- liass. 
40^37  L.R.A:  723,  46  N.' E,' 395.  '  '      '     ''  i-     i'l 

And  evidence  that  the  rules  of  a  railroad  company  required  turntables  to 
be  kept  locked  when  not  in  use,  .arid  that  immediately  aft^r  an  acci- 
dent to  a  child  playing  upon  a  turntable  the  station  agent  lock^ed  it, 
^as  held  in  Chicago,  B.  &  Q.  R.  Co.  v.:  Krayenbuhl',  65  Neb. -889,  S9> 
'  L.R.A.  920;  91  N.  W.  880,  to  be  admissible  in  an  action  to  recover 
for  the  injuries  sustained  by  the  child. 

The  subsequent  i-epair  or  removal  of  defect  or  obstruction  in  street  aia' 
jevidenee  of  negligence  is' discussed  iri-the'note  20' L.R;A.  (N.S.)  '667. 

Eyidfen'ee"  of  repairs  made  or  jprecautions  taken  after  ateiderit'  is  discu^feei^' 
'    in  note  in  32  L.R.A.  (N.S.)   1127. 

See  also  cases  in  note  in  12  L.R.A.  559. 

r 

35.  Family  Bible.   „,,„ 

See  Pedigree,  infra,  §  63. 

36.  Fieeliings. 

A' review  of' the  authorities  shows  that  there -is'  considerable 
conflict  ""ds  to  the  adrdissibility  of  ex'prefssions  Or  statements' of' 
pain  made  during  sickness  or  subseiijuent  to  injiiry.^'  In  -some 
'  '  ea^fi  (^disian^tioOj  is'  Brawn  between  involuntary  expressions' 

Abbott,  Civ.' Juf.  T.— 31.^ 
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of  .pain  and, mere  complaints  or  stateipents;  the , f oriiier<:^beiaig 
admitted,  and  the,  latter  exclu4ed,(  .(Another  :disti;nctifip  is  recr; 
ognized  by,  some  courts ;  between,, s;t.atjBi|jeiitS|  and  d,eclarations 
made  to  physicians  and  those  ,ma(iie  ^o  laymen.,  _  Neither  ,.of  the 
distinctions  mentioned  is  recognized  by  many  of  the  courts. 
And  the  evidence  is  received  indiscriminately  for  vsfhat.  it  ia' 
worth,  the  jtlry  beili^  allowed  to  decide  as  'to  the  weight  to  be  ac- 
corded it.*.       i        ,.' 

iSee  full  review  of  .authorities  jn'pote  in  '24  L.E.A.  (N.S.)    253. 

2  The,, admissibility  as  res  gestae  of  statemeiits  ,made  by-  injured  person 
to  pliysician  while  latter  was  examining,  him  in  order  to  qualify  as 
a  witness  is,(iiscussp_d|,iij,  note  ,in  21  L.R.A.{N'.S.)   826. 

Alabama^The  last  rule  stated  prevail^  in  Alabapia.  .Posts^l  Teleg.  Gable 
.  Co.  V.  Jones,  133  Ala.  217,  32  So.  ,500;  Birni,inghani  B-.,  I^igh^ ,  &  P. 
Co.  r.  Enslen,  144  Ala.  343,  ,Si9  So.  74;  Lpuisyille  ,&,  N.  R.  P9.  v. 
Davener,  162  Ala.  660,  .:50;  So.  276;  ,Heltoi^  .v,,Alabaijia^  Midland  R. 
Co.  97  Ala.  275,  12  So.  276;  Western  Steel  Car  &  Foundry. Co.  v. 
Bean,  163, Ala.  255,  50,  So.  ,1012  (ex,pressions  of  pain  and  complaints^ 
to  laymen),;  |,]3irmingham  Union  E.  Co.  v.  Hale,  90  Ala.  8,  24  Am. 
,  St.  Bep.  748,,  8  So,.  142;  Gregory  v.  Sfate,  148' Ala^  566', '42  'So.  829; 
Birmingham  R.  Light  &  P.  Co.  v.  M9,o.re,|  151  lla,  327,  kp'So.,'84i. 

Arkansas — Complaint  , to,  a  ,layma,n  is,  admissible, in  Arkansas  as  ^origina.! 
evjidence.     Stj.  l!o]i\s,.&,  s!,  F.,  E.  Co.  v. 'Murray.'ss'  Ark.'248,"i6 'L.e!.A.' 
,     787,  ,29, Am,  gt.;' Rep.  32,  18  S.  W.  50.'  ,  ,  '  '  , 

California— In  California,  complaints  o;E  present  pain  an^  suffering  made 
:     .to.  a, nurse  are  admissible  as  original. , evidence..    Green  v.  Pacific)  Lum- 
ber Co.  130  Cal.  435,  62  Pac,  747,,       ,,   ,,,,,;     ,,,  "  .,  .,.|, ^ 

Connecticut-^Complaints  to  laymen  are  1  adn:^is^ible  i,n  Cpjinec.ticjit,  on  th^. 
ground  of , necessity.     Goodwin, v.,, Harrison,  1  Eopt,  80. .,|,j^ 

So  also  complaints  to  physicjans  are  admittefl.  ,GiJ{more.  v.  ,Aper,ica^^,Tube: 
&  stamping  Co.  79  Conn.  498,  66  iAtl.'-Ay  ,Martin  ^v,  Sherwood,  74 
Conn.  475,  51  Atl.  526;  Wilson  v.  Granby,  47  Conn.  o9,  36  Am.  Eep^ 

51.  .  ^  ■     '.      -.V     ,        ;..,,  ,,«?-. 

Dakota — Complaints  and  declarations  made  to  laymen  are  admissible  as 
original  evidence,  although  the  declarant  is  a  competent  Witness.  San- 
ders V.  Eeister,  1  Dak.  151,  46  N.  W.'  680.  A,; 

Delaware — Involuntary  declarations  made  to  a  layman  and  indicating 
present  pain  are  admissible,  but  an  injured  person's  complaints  ate 
:.:. excluded.    Wilkins  v.  Wilmington,  2  .Marv.  <pel.)  132,  42  Atl,.418. 

District  qi  Columbia — Statements  made  to  physicia,ns  are  admissibl^,^  Pat- 
terson v.  Ocean  Acci.  &  Guarantee  Corp.  25  App.  D.  C.  46.   , 

Georgia — The.  questipn  as  to  complaints  still  appears  to  be  somewhat  un- 
settled in  Georgia.     Complaints  of  pain  i,ave  been  admitted  in  Boinfei 
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■'causes,  apparently  as  an  exception  to  the  hearsay!  rule,  although  made 

to  persons  othei  than  physicians.     Central  E.  Co.  v;   Smith,  76  Ga. 

209,  2  Am.  St.  Rep.  31;  NashTille,  C.  &  St.  L.  R.  Co.  v.  Miller,  120  i 

Ga.  453,  67  L.E.A;  87,,  47  S.  E.  950,  1  Ann.  Gas.  210.    ,      ' 

But  since  parties  were  cOnstitiited  'competent  witnesses  in  their  own  he- 

"  ha:lf,  such' evidenfce  hsls  been  excliided.    Atlanta  Street  E.  Co.  v.  Walk- 

'   ier,  93  tia.  462,  21  S.  E.  48;  Savannah,  ^F.  &  W.R.  Co.  v..  Wainwright, 

99'  Ga'.  255,  25  S.  B."622i   Atlanta,  K,  &  N.  E.  Co.  v.  Gardner,  122 

'"Ga.''82;  49  8. 'E.- 818.     '  '       ' 

Arid  no  distiuctipn  is  recognized  between '  domplaints  made  to  a  physician 

and  those  made' to  other  persons.     East  Tennessee,  V.  &  G. 'E.  Co',  v. 

Sinith,  94  Ga.  58'0,  20  S.  E.  127   (complaints  admitted)  ;   Goodwyn  v. 

Central  E,  Co.  2  Ga.  App!  470,  58  S.  E.  688;  Atlanta,  K.  &  NJ  E.  Co. 

'   V.  Gardner,' 122  G a.  82,  49  S.  E.  818   (complaints  excluded).' 

Illinois — -A  distinction  is ,  recognized  in  Illinois  between  natural  manifes- 

,.  tatiqns  of  pain  and  iriere  complaints.    The  former  ate  held  admissible 

as  original  evidence,  although  made  in  the  presence  of  persons  other 

"''tii'an  physicians. .'  Cicero '&  JP.  Street  E.  Co.  v.Priest,  190'  111.  g92,  60 

k.  E.  814';  Chicago  &'  A.  E.  Co.  v.  Johnson,  128  111.  App.  20;  Salem 

'^"v.'  Webster,  192  111^  369,  61  N.  E.  323.     Contra,  Donnelly  v.  Chic'ago 

City  E.  Co.  131  111.  App.  302.  '  '  '        ''  i        ' 

But  it  is  held  that  mere  complaints  and  declarations   made  to  persons 

other  ihan  physicians '  are  inadmissible.     West  Chicago  Street  E.  'Co. 

'"  V.  Kennelly,  170  111.  508^  4'8'  N.  E.  996;  Chicago  City  E.  Co.  v.  Bundy, 

2l0  111.  39,  71  N.  B.  28;  Lake  Street  EleV.  E.  Co.  v.  Shaw,  203  111. 

['.  39;' 67  N.E.'  37*4." 

Statements  as  to  patient's  bodily  condition  made  to  a  physician  during 

treatment,   however,   are  held   admissible.     Chicago  v.   MoNally,   227 

111.  14,  Sin;  E.  23;  West' Chicago  street  R.  Co.  v.  Carr,  170  111  478, 

48  N.  'e.  9'92;   Globe  Acci.  Ins.  Co.  v.  Gerisch,  163  111.  625,  54  Am. 

"'''St;  Eep.  486;  45  N.  E.  '563; 'Collins' v.  Waters,  54  111.  485.  '■  :  ■■ 

Indiana — No  distinction  is  recrignized  in  Indiana  between   statements'  or 

exclamations,    and    both    are    held    admissible    as    original    evidence, 

whether  made  t'o  physicians '  or  other  persons.     Anderson  v.  Citizens' 

'    Street'  !R.  Co.  12  Ind.  App.  194,  38  N.  E.  1109;   Cleveland,  C  C;  & 

'''St.  L.  K.  Co.  v.  Carey,  33  Ind.  App.  275,  71  N.  E.  244V  Chicago, '>St. 

L.  &  P.  R.  Co.'  v.Spilker,  134  Ind!  380,  33  N.  E.  280,  34  N,  E.  218; 

■    Louisville,  N.iA.  &>  C.  R.  Co.:  v.  Miller,  141  Ind.  533;  37  ST.  E.v343,;i.: 

Carthagte  Turnp.  Co.  v.,  Aiidrews,  102  Ind.  .138,  52  Am.  Eep.  653,  1 
,,  N.  .Ej, 364}  Indianapolis  Street  R.,  Co.  v.  jEIaverstick,  J|§,  ,Ind.j  Anp.|/, 
281,.  m  Am,;St.,Rep.  163,, 74  N.  B.,34j  qieveland,  ,C.  C.  ,&,  j.^  E.  Co. 
V.  Newell,  104  ,Ind.,264j  54  Ain.,Rep.  3,J.2,'3  .N.  E.  83S.;  Indianapplis 
Street  R.Co!  v.!  Schmidt,- 163 , Ind.  360,;.71  N.  E.,  20l"(st3,temen^s  juid 
,,,  excl^ma-tiqiis  to,  layjBien)  ;  Wabash.  Cpunty,  v.  Piearson,  120  Ind,  426, 
16  Am.  St.  Rep.  325,  22  N.  E.  1,34;  Indiana  I^Jnion,  T^^'aetioii  Co,,  v. 
Jacobs,, 1,67  Ind.,  85,  78  N.  E.  325;  Louisville,  N.  A.  &  C,  U.  Co.  v. 
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Wood,  ]]3  In<J.  544,  14  N.  E.  572,  16  N.  E.  197;  Indianapolis  &  ,M. 
R.  Transit  Co.  v.,  Reeder,  37  Jnd.  App.  ,262,  76  N.  E.  816.  , 

Iowa — The  same  rule  that  prevails  in  Indiana  applies  in  lowai. ,'  McDonald 
V.  Franchere  Bros.  102  Iowa,  496;  71  N.  "W.,  427 ;   Hamilton  v.  Men- 
dota  Coal  & .  Min.  Co.  120iJawa,  147^,  94.N.,,W.  282;   Cripppny.  De^g 
Moines,  ^-  Iowa,  — ,  78  N.  W.  688;  Johnston,  v.  Ccsd,ar ,  Eapida  &  M. 
E.  Co.  141  Iowa,  114,  119  N.  W.  286;  Eatton  v.  [Sanbprn,,  133  Iowa, 
650j  110  N.  W.,1032!;  Duffey  v.  Consolidated- Block  Coal  ,Oo.  1/47  Iowa, 
225,  30  L.Il.A.{iSf.S.)   1067,  124  N".  W.  609;  Kejjes,  v. ;  Cedar  Falls,  107 
,  Iowa,   509,,  ^8'  N.  W.,  227,  ove;:ruling  Ferguson  v.  Davis  County,  57, 
Iova,i601,  io  N.  W,,,9p6,     Contra,,, Battis  y.  Chicago,  K.  I.  ,&  (P.  R.'  " 
Co.,  124  Iowa,,  623,:  100  N.  W.  543  >  (Btg,temei},ts  and  exclajmatipnsj  to 
laymen)  ;   Townsend  v.  Dea  Moines,  42  Iowa,  65,7;   Yeager  v.  Spirit 
Lake,  115  Iqyva.,  ,593,  88  ,1S'.,,W.,  1095;  Armstrong  v.  Ackley,  7l  .Iowa, 
76,  32  N.  W.  180   (statements  and  exclamations  to  physicians). 
Kansas^r-And  the  same  rule  has  been,,  applied  in  Kansas.,    Atchison,  T.  & 
S.  F.,E.,Co.  V.  Johns,  36  ^an.  76?,, 59: Am.  Eep.  609,,  14 ^ac.  237;  St. 
,  Louis  &,  S.  F.  R.  Co.  v.  Burrows,  62  Kan.  89,  61  Pac,  '439,;  Federal 
,  ,Bettermen,t  Co.,  v.  Beeves,  77  Kan.  Ill,  93  Pac.  627,  15,  Ann!  Cas.'796 
(statements,  tp   layjnen)  ;    A.tchisQn,  ,,!.,  j&  ,S.   F.   E.  .Co.   v.   Frazier, 
27  Kan.  463    (to  physician).  i      ,  ■        ,  ■ 

But  ,it  was  he,ld  in  §fj.  Louis  &  S,,,F.,  E^..  ,Co,.,v.  Chaney|,  77  Kan.  276,  94,, 
, ,  Faa.  126,  that,  before,  the,  decj-aratipjis,  are,  admitted  for  the  purpose  of 
proving  an  injury  continuing  or  permanent,  suflB^ient,  evidence  of  the 
,  [appearance,  or  cpnduct  of  the  declarant,  or  the  circumstances  under 
which  the  statements  were  made,  should  be  given ,  to  make,  it  appear 
probable  that  they  were  natural,  and  spontaneous,  and  not  the  result 

,,  of  a  deliberate  purpo^se.       ,  ,         ,    , -.-.■■       jcj 

Ken<iucliy— T7Statenients    ,1^0    laymen,   are,  admissible    as    original    evidence. 

,,  Louisville  &  n!  R.  Co.  v.  Smi,th,  27  Ky.  L.  Eep.  257^  84  S.,W.  755. 
And  declarations  made' to  an  attending  physician  are  also  hield  a4misalble 
,,-,  there.     Shad,e  v.,  ;Qoviiigton-pincinnat,i  ,Elley.  E.,  &.  ^T|ra,nsfer  ■&  Bridge  , 
,,, Co!  .119iKy,,:592,  84  S.  ,W.,  733.  ;,,','"  ,",'  '  ,       '""  ,  ""'"'    '\.\  ,'' \""' 
Maine-r-Complaints  made  to  laymen  are  ,  held :  admissible  on, ,  the  ground 
,'    pf  necessity.     Kennard  v.  Burton,  25  Me.;  39,  43  Am.  Deo.  249,    But  a 
na,Tia,t/ite  of  the  sufferer's  eondiijipn  at,  a  previous  time  is  inadmissible. 
Asbury  L.  Ins.  Co.  v.  Warren,  66  Me.  ;523,  22  Am. -Eep.  590.   ,     , 
Maryland — Complaints' to  laymen   are  admissible,  -  apparently  as  original 

evidence;  Geiselmati  v.  Schmidt,  106  Md.  580,  68  Atl.  202.  . 
Massachusetts — The  irule  iA  Massachusetts '  admits  as  original'  evidence  all 
natural  expressions  of  pairi,  although  made  to  layfneH,'  but  excludes 
mere  statements  bf  fact  and  nai-ration  made  to  such  persons.  Bacon 
v.'Ciiarlton,  7  Gush.  581;  Cashin  v.  New  York,'N.  H:  &  H.'E.  Co.  185 
Mass.  543;  70  N.  E.  9'30';  Hatch  v.  Fuller,  131  Mass.  574;  Weeks  v. 
Boston  EleV.  R.  Co!  190  Mass.  563,  77  N. 'fi.  654.    "   '  '-    •• 

Arid  the  fact  that  the  statement  or  exclamation  is  made  post  lite'm' mOtam 
does  not  render   it   '    '—'■      ""^"''   "    w.-iw    iai    M»»s    .>;74: 
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Fleihing  V.  Springfield,  154  Masa.  520,  26  Am.  St.  Rep.  268,  28  N.  B. 

910. 

Biit  statements  by  a  psltient  to  his '  physician  as  to  his  ailments  and  his 

sensations  are  held  admissible  on  the  ground  of  necessity.     Barber 

'     V.  Merriam,  11  Alleh,  322;  Fay  v.  Harlan,  128  Mass.  244,  35  Am.  Kep. 

372';  Fle&ing  v.  Springfield,  154  Mass.  520,  26  Am.  St.  Kep.  268,  28 

"'    N.  E.  910.'  '  y  ■''■ 

Michigan — Statements  and  exclamations  concerning  present  sufFeHngs  and 

"'   sensations  are  admissible  as  original  evidence,  although  made  to  lay^ 

'"     m^n.   'Elliott  v.  Van  Buren,  33  Mich.  49,  20'Am.  Rep.  668;  Mulliken 

V.  idonlnna,' 110  Mich.  212,  68  N.  W.  141;   O'Dea  v.  Michigan  C.  E. 

Co.  142  Mich.  265,  105  N.  W.  746;'  Burleson  v.  Reading,  110:  Mich. 

'512,  68 'ir.  w;  294;   Grand  Eaipids  &  I.  E.  Co.  v.  Huntley,  38  Mich. 

537,'  31  Am.  Rep.  321.  -  '< 

And  the  rule  is  the  same  althbligh  the  declarations  are  made  post  litem 

motam,  if  not  made  in  contemplation  that  those  present  shall  become 

witnesses  atHhe  tHal.    MOtt  v.  Detroit,  G.-  H.  &  M,  R.  Co.  120  Mich. 

127,  79  N.'W.  3;Strudgeon  V.  Sstnd  Bfeach,  107  Mich.  496>  65  N.  W. 

616. 

And  exclamations  to  an  attending  physician  are  admissible'.     Heddle  ▼. 

City  Electric  R.  Cb.'  112  Mich.  547,  70  N.-W.  1096. 
Minnesota— The  rule  as  to  nonexperts  permits  them  to  testify  to '  such 
,' ,  'complaints   and   exclamations  'as ' 'indicate  present   pain.     Firkins   y. 
'       Chicago  G.  W:  R.  Co.  61  Miiih.  31,  63  N.  W.  172. 

Statements  of  a  patient  to  an  attending  physician  are   admissible  when 

,      the  physician  is  called  to  give  an  opinion  based  on  such '  statements. 

'But,'  in  the  absence  of  ah  expert  opinibh  based'  on  the  statements, 

'  physicians   stand   on  the   same   footing,  as   nonexperts.     'Williams  y. 

Great  Northern  E.  Co.  68  Minn.  65,  37  L.E.A.  199,  70  N.  W.  860. 

In, the  follo'wing  cases,  statement^  as  to  sufi'ering  and  symptoms,  made  to 

attending  physician,  were  hield  admissible:    Johnson   v.  Northern  P. 

y     .^.|,Co.  47^Mipnjj4^,0,  50  N.'  W.  .473;  Briisch  v.  St.  Paul  City  E.'Co.  52 

., /.,^;,Min'n'.  5^2,„.^5  JST.  W.  57;  Jones !  v.'  Cticago,'  St'.  P.'  M.  '&  6.  E.  Co.  43 

.'■'"Minn.^279,',45'N.  W.,  444;'  C,(joper  y'.  St.^Paul  City  E.  Co.  54  Minn. 

379,  56  N.  W.  42;  Ekluhd  v.  St.  Paui  City  E^Co:  78  Minn.  434,  81 

.  N.  W.  214.  ,  "''■' 

Mississippi — Exclamations  and  statements,'  whether'  made  t6  a  physician 

or  iayman,  are  admissible   (Field  y;  State, '57' Miss. '474,  34  Am.  Eep. 

476)  ;   even  though  njiade  sometime  after^the  injui-y' (Mississippi   C. 

.a.  Co.  v.  'Turnage,  ,95  l^tiss.' 854  24  L.R.'A.CN.'S;)  253,' 49  So.  840). 

Missouri — Complain,ts- an,d.  ,e;^pjf  illations  pafie^  to  laymen   are   admissible 

1     ,  »as  original,  evidence.     Squires  v.  Chillic^othe,  8,9  Mo.  236,  IS.  W.  23; 

Lindsay  v.  Kansas  City,  195  Mo. 'l66,' 93  's.  W.' 273;  Edmu'n'ds  y.  St. 

Louis  ,R.  Co.  3  Mo.  App.  603;   Estes  v.  Missouri'  P.  R.  Co.' 110  Mo. 

App.  T'^'s,  85  ^.  ^.  627;  McHugh  v.  St;  Louis  Transit 'Co.  190  Mb. 
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85,  88  S.  W.  853;  Heiberger  v.  Missouri,  &  K.  Teleph.  Co.  133  Mo.  ,App. 
452,  113   S.  W.  730.  , 

Nebraska- — Declarations  and  complaints,  to  laymen  are  admissible|  qn  Jjhfi 
iground  of  necessity,  when  made  spontaneously.  Hewitt  v.  Eisenbart, 
:36  Neb.  794,  55  N.  ,W.  252;  Omaha  Street  ,E. ;  Co.  jV.,^]<:miniijger,  57 
Neb.  240,  77  N.  VV.  675;  Western  ■  Trs-velers'  Acei.  Asso.  v.  l^unson,  73 
Neb.  858,   1  L.E.A.(N.S.)    1068,   103  N.   VV.   688;   War4,  v.  ^tna  L. 

:;,.    Ins.;  Co.  82  ^T.eb-  499,;;!.18,  N.  W.  70.,,,.,  , 

New  Hampshire — Represe&tatipns  as  to  the  natur^,  symp,toms,,  ^nd  effect 

':  of.  ;a  disease  or  injury  are  admissible,  as,  original  evideppe,  ■yvh^ther 
made  to  physicians  or  laymen  (Perkins^  v.  Concord  R.  Cp,,  44  N.  H. 
223 ;  Craig  v.  Gerrish,  58  N.  H.  513 ;  Howe  v.  Plainfield,  41  N.  H.  ,135; 
Plummer  v.  Ossipee,  59  N.  H.  55;  Tpwle  v,  Blake,  48, N.  H.  92;  Cham- 
berlin  v.  Ossipee,  60  N.  H.  212 ;  Norris  v.  Haverhill,  65  N.,  H,  ^§9,  18 
,,  Atl.  85),;  even  though  made  p^^st  ,,lit^m,motam  (Towle  v.  Blajke,  48 
N.  H.  '92).  '      ,     '      '  "'''     ",    '     ',   "'|,,,.  ,' 

New  Jersey — ^Declarations  to.  an  attending  physician  ai-e  iadmissible,  on  the 
ground  of  necessity.  State  v.  ,Gedicke,  ,43,  N.  ,J.  L.  /86,  .4  |Am-..  Crim. 
Eep.  6.  ,, 

New!  York — Involuntary  exclamations  and  like  imjicationsipf;  pain  are, ad- 
missible as  original  evidence,  althougja ,  made  to  ,  laymien.     Hagenlocher 

.1  ,.,_v,,  Coney  .Island  &  B.  R. -,Cp.  99  N.  Y.  136,  1  N.  E.  ,536;  , Kelly  v. 
echoes  Knitting., Co.  8  App.  Div.  156,  40  ,N,.  Y.  S.upp.  477;  Smith  v. 
Dittman,  16  Daly,  ,427,  11  N.  Y.  Supp.  769;   Teachout  v.  People,  41 

,,.  ,,,,N.  Y.  13.^,       ,^ 

Whtst-iter,  idepla.ratipns  and  complaints  to  laymen ,  are  admissible  in  this 
.,-,^tate  seems  to  be  still  ppen  to  question.  In  the  follpwing  eases,  such 
evidence  was,  held,  admissible  as  qriginal  evidence:  Werely  v,.  Per- 
sons,. 28 /N.  Y.  344,  84  Am.  Dec  ,346,;  Caldwpll  v.'  Murphy,  ^llN.  Y. 
J     ,416;  ]?,aker  v.  Griffin,  10  Bpsw.  140;  Nichols  v.  Brooklyn  City  E.  Co. 

,•  ,^0  .Hun,"437,  affirmed  in  100  N.  Y.  635;' Reed  v.  New  York"c.  R^  Co. 
,45  N.  Y.  578;  Levfke  v.  Dry  Dock,  E.  B.  &  B.'  R.  Co.  46  Hun,  fe83,  11 
N.  Y.  S.  E.  510;  Kennedy  v.  Rochester  City'.i!  B^'  R.'  Cp.  130  'if.  Y. 
,„  -65^  29  N.  E.  141;  Tie  Long  v.' Delaware, j:,!  &  W.  R.  Co.  37  Hun,  282; 
Uransky  v.  Dry  ,Dock,  E.  B.  &  B.  E.  Qo.  44  Bun,  ll9,  7  N.  Y.;  S.  E. 
395.  '''  •  ■'■  ■  ^  >,      ",  ^ 

But  a  ,epntrary  copclusipn  was  reached  in  the  fpllpwing  eases :  Dpnohue 
v,,Brpoklyn,  Q.  C,  &  S.  R,  ,Cp.  53  App.TDiv.  348,  65  N.  Y.  Supp.'634'; 
,  ..Rpche  V.  Brooklyn  City  &  N.  R.  Co.  105  ,N.  Y'  '294,^  59  Ami.  Eep.  506, 
,,11,N.  E.  630;  lieed  v.  New  Yq^k  Q.  R.  Co.  45  lif.Y;  574;  blpv  Gard- 
ner, 48  Hun,  169;  Ryan  y.  Porter  Mfg.  Co.  57  Hun,  253;  32  If.  'Y.'  S.  E. 
62l,  10  N.  Y.  Supp.  7t4;  Grant  v.  Groton,  77  Hun, i  497,  28  N.  Y. 
Supp.  I(|i4;  Barreile  y.  Pennsylvania  E.  Co.  21  N.  Y.  S.  R.  109,  4 
k.Y.  Supp.  127.    "  '    '  '         ''  '  '  ■''' 

A^ter .the , passage  of  the  statute  allowing  parties  to  testify  in  their  own 
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■'     Ibehallf'some  of  the  oases  mentioned  this  a,S  a  reason  for  excluding!  such 

cbmjjlaints.'   But  thereseems  to  be  no  line  drawn  from  that;time. 
It  is  clear,  however,' tliit  complaints  and  statements'  to  attending  physicians 

ftre'  admissible.     Jones  v.  Niagara  Junction  R.  Co.  63  App.  fiiv.  607, 

tl  iif.  Y.  Supf)-.  647;   Mii^phy  v.  New  York  CI  E.  Co.  e6  Barb.  125; 

Orlando  V.  Syracuse  Rapid  T.  E.  Co.  109  App.  Div.  356;'  95  K-  Y.  Supp. 

'§98;   Sohiiler  V.  Third  Ave,  E.  Co.  1  Misc.  351,  20  N.^Y.  Supp.  683; 

Tobin  V.  Fairport,  12  Ni  Y.  Supp.  224  ;■  Cleveland  v.  New  Jersey  S.  B. 
:Co.  .5, Hun,  523,  reversed  on  other  grounds  in  68  N^.Y.  306 >  Meigs, v. 

.Buffalo,  7  N.  Y^  Si,  R.. -8,5,5;,  Mattheson  v., New  York  C.  E.  Co.  ,62,, Barb. 

364;  M'attesonlv.  New  York,  C  E.  Co.  ,35.  N.  Y.  487,  91  Am.  Dec.  67. 

Contra,  'M.osher  v.  Eusaell;  44  Hun,  12.     ,     : 
North ,  Carolina — Declarations  of  slaves  were  held  admissible  from  neces- 
,!  ■  ,  sity,  whether  made  to  laymen  or;  physicians.     Roulhac  v.  White,  31 

N.  C.    (9  Ired.  L.)    63;.  Biles  v.  Holmes,  33- N.  C.    (11  Ired.  L.)    16; 
ji   i  Wallace.v.  Mcintosh,  49  N.  C.    (4  Jones,  L.),434. 
North  Dakota— Exclamations  of  pain  are  admissible  as  original  evidence, 

although  made  to  laymen..     Behhett  v.  Northern  P.  R.  Co.  2  N.  D. 

112,,  13  L.R.A.  465i  49  N.  W.  408 

Ohio — ^A  ■  nonexpert   inay  ■  testify  to   spontaneous   manifestations   of  '  pain, 

but  'he  cannot,  testify  to  'statements.     Lal^e  Shore  &  M.  S.  R.  Co.  v. 
•'■    Yokes,  12  Ohio  C.  C.  499,  5  Ohio  C.  D.  599;  'Cleveland  City  R.  Co.  v 
"    Ebfebuck,  22  Ohio  C.  C.  99,  12  Ohio  C.  D.  262. 
Oregon — Complaints  and  exclamatiiins  are  admissible  as  original  evidence, 

although   made   to   laymen,   but   narration   is    excluded.      Thomas   v. 

Herrall,  18'Or.'546,  23  Pac.  497;  State  v.  Mackey,  12  Or.  154,  6  Pac. 
■"-  648,  6  Am.  Grim.  Eep.  532.      '  ,  .  .  '  i 

And  statements  made  to  physicians' are  admissible.    Viiilleiimier  v.  'Oregon, 

Water  Power  Co.  65  Or.  129,  105  Pac.  706.  "' 

Pennsylvania — Statements  'of  pain  and  s^iiaation  made  to  physicians  'are 

admissible  as  original  evidence;     Lake  Shore  &,  M.  S.  R.'  Co.  v.  Rosen- 
'     zweig^  ll3'pa.   519,'  6   Atl.   545.'  '    '"'       '  ' 

South  Dakota — Mere   complaints   and   statements  to  laymen  are  not   ad- 
missible; '  Klingaman  v;'FiLh"(fe  ffi' Co.  19  S!  D.  139,'io2'N.  W.  601.  ' 
1'V,"vu    ;.«v    ),j     ij,in         ■'        ,n     _•,<,  ,i'        ,    '    .,,     ■;,    ■,,.,!.     ,,,,-,,      ,;,,.,     ,,.,,1 
Tennessee — Statements   and   complaints  o^  a   ?laye  to  laymen  were,  held 

admissible  as  res,  gestae  (Jones  v.  White,  11  Humph.  268;  Lewis  v. 
Moses,  6  fcoldw.  i93J  ;  and  such  'statements  made  ttt  ptyfeitians  were 
also  admitted  (Yeatman  v,  Hart,  6  Humph.  375;  Looper  v.  Bell,  1 
Head,i73).  "  >  '■  ,        ■,        ,. 

Texas — Complaints  and 'exclamations  which  are  the  usual  and  natural 
expressions  of  bodily  feelings  are  admissible  as  res'gestw  and  as  orig- 

"mal  evidence,  although  made  to  laymen.  International  &  6.  N.'  R. 
■fco^'v.Kuehn,  2  Tex.  CiV.  AJip.  210,  21  S.  W.  58;  Texas' &  P.  RiiCo.  v. 
Lee;  21 -Tex.   Civ;  Ajjp.' 174,   51   S.   W.  351,  rehearing'  denied  in   21 

' Tfexr- Civ.  App;  176;  57  S.'W.  573;  Missouri,  E.  &  T.  R.  Cb.  v.  Oslin, 
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•28  Tex.  Civ.  App.  379,  63  S.  W.  1039;  St.  Louis  Southwestern  R.  Co. 

V.  iMart'in,  26  Tex.  Civ.  App.  231,  63  S.  W.  1089;  .Texas  C:  E,„  Co.  v. 

;  Wheeler,  5^  Tex.  Civ.,  App.  6Q3.„  116  S.  W.  83;  Hojuatpn  &  T.  ,C„  R.  Coi 

V.  Parnell,  —  Te:^.  giv.  App.  —,,120  S.  W.,SS^;  H9uaton^&  T,'  C.  E. 

(Co.  y.^Shafer,,  54  Tex.,64;i;  Rogers  v.  Crain,  30  Tex.  284;   St.,  Louis 

,    ,,Southw^stern,R.'cp.  v.  Haynes, ,—  Tex.  Civ.  App.'—,  86  ,S.  W.',  934. 

But  declarations  wliiQli  are  mere  narratives   are  inadmissible.     Gulf,  C. 

&  S..F.  R.  Co.  v., Ross,  11  Tex.  Civ.  App.  201,  32  S.  W.  730.  i 
And  mere  descriptive  statements  are  held  inadmissible  unless  made 'to  a 
medical  attendant  or  nurse,' for  the  purpose  of  treatment.     Eunuells 

■  V.  Pecos  &  Ni  T.  R.  Co;  49  Tex.  Civ.  App.  150,  107  S.'  W.  647;   St. 
Louis  Southwestern  R.  Co.  v.  Martin,  26  Tei.  Civ.  App.  231,  63  S.  W. 

■  .1089.   ,  .  ,-,  ,  ,    I,,,        ,:,,.,, 
Exclatnations   of   present  pain  to  laymen  have '  been  admitted,   although 

jnide'  after   suit   was   contemplated  or   actually   begun.      Jackson   v. 
Missouri,  K.  &  T.R.  Co.  23  Tex.  Civ.  App.  319,  55  S.  W.  376."  But 
!  there  are  dicta  in  International  &,(j.  N.  R.  Co.  v.  Kuehn,  2  Tex.  Civ. 
■  i      App.  210,  21  «.  W.  58,  to  the  contrary.  .    ,       , 

Complaints  and  exclamations  to  a  physician  are  also,  of  course,;  admitted. 

Texas  State  Fair  v.  Marti,  30  Tex.  Civ.  App.  132,  69  S.  W.  432;  Dub,- 

Idn.fias  &' Electric,  Co.,  V.'  Fraoer,  46;Tex.  Civ.  App.  288,  ,103  S.  W. 

197;  El  Paso  &.  S.  W.  R.  Co.  v.  Polky  49  Tex.  Civ.i  App.  269,.iq8,S.  W. 

761;  Wheeler  v.  Tyler  Southeastern  R.,  Co.  91  Tex,.  356;  43,S.:.W>;  876; 

iy[issou,ri,  ,K.  &  T.  R.  Co,  v.  Dalton,  —  Tex.  |Civ.  App.  — ,  120  S.„^y. 

,,240.  "        '  ,;',,  '' 

VermontiTi-S.taitements  and  complaints  are  admissible,  as  original  evidence, 

although  made  to  laymen.     Brown  v.  Mt.  Holly,  69  Vt.  364,  38  Atl. 

,  ,,,,q9;  ,Drew  v.  i^utton,  55  Vt.,  586,  45  Am.  Rep.  ,644;  Bagley  v,  Mason, 

69  Vt.  175,  37' Atl.  287;,,Slr,eldon,  y.  Wright,  80  Vt.  298,  67  Atl.  8^7. 

.And  deelar^-tions.  tc)  J,,n  ajitending  yhysieian  are  likewise  Eidmi3sibl,e   (Eapl 

_",,    V,.  Tupper,;45,  V;t.  275,;'  Knox  v,  Whe,elock,  54'yt.' 150),,  although  'the 

statements  were  made  post   litem-  motam    (Kent  v,  Liiicoln,_  32  Vt. 

j591).  .  ,    '  '  ,  '  '    ."     ] 

Virginia — Complaints  and  statements  made  to' laymen  or  physicians  are 

,  admissible  from  necessity  and  as  being  in  the  nature  of  res  gestce. 

Livingstoii  v.  Com.  14  Gratt.  592.  ^  -  ..  -       ,-  .  :■. 

.Washington-^Coinplaintp  and  exclamations  are  admissible  as  original  evi- 
I     I J  d^nce,  although  made,  to,  a  layman., .  Bothell  y.  Seattle,  17  Wash.  263, 

'49  Pac.  491;  Shearer  V.  Buckiey^  31  Wash.  370,'  72  Pac.  76.  ,^ '   ,. 
•\y,^st  yirginia— .Complaints  made, to  laymen  are  admissible  a,s  original  evi- 
,^',  ,,de,nc!e.,,  Stpvens  y.  Friedman,  58  W'.'  Va,'78,  51  S.  E.  132. 
Wisconsin — And  the  same  rule  prevails  in  Wis.consin.    McKeigue  v.  Jfanes- 
,,  ville,  68  Wis.  50,  31  N,.  W.  298;  Keller  v.  Gilman,  93  WJ8.,,9,  66  N.  W. 
,800;   Hall  V.  American  Masonic ;  Acci.  Asso.  86  ,Wis.  518,  57,  N.  W. 
366;   Bre#au  v.  Yorlc, ,  115  Wis. ,  554,  92  N.  W.  26H;   Bridge, y.  Osh- 
kosh,  71  Wis.  363,  37  N.  W.  409. 
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And  statements  and  complaints  to  physicians  are  also  admissible.  ,  Bridge 
,  y.  Qshkosli,  7I  .Wis.  3Q3^  37  N.  W.,4p9;   Curran  v.  A.  H.  Stance  po. 

■''  Ss'wis.  598,  74  N^;  W.,3ri'    "       "'"  ;■-■'.     .'         .    ,. 

But .  statements  constituting  mere  narration  are  inadmissible.     Keller  v. 
"Gilman;  93 'Wis.  9,  66  N.  W. 'SOO;  Tebo  v.  AuguSta,"  90  Wis.  408,  63: 

"    N.  W.'1045.      "    '"    '-'■■■  '     '  -'•,-"       i,i   ' 

Federal  Courts — Declarations  when  confined  to  complaints  and  exclama- 
tions showing  present  pain  are.  admissible  i  as   original  evidence, -air  i 
though  made  to  laymen.     Travelers'  Ins.  Co.  v.  Mosley,  8  Wall.  397, 
19  L.  ed.  437;  Armour  &  Co. ; v.t  Skene,  82  C.  C.  A.  385,  153  Fed.  241;  i 
Baltimore  &  0.  R.  Co.  v.  Ramho,  8  C.  C.  A.  6,  16  U.  S.  App.  277,  59, 
■  lied-  75.  ,.,.      ,    ,         ,.,,   ,,,..     '     '   ;    ,,^      '  '  ",.     ,  , 

And  statements  made  to  physicians  while  examining  or  attending  a  iper- 
I.  son.  are,  admitted  as  original  leyidence.  Union;!'.,  R.  Co.  v.^ovaji,  9 
C.  C.  A.  629,  15  U.  S.  App.  400,  61  Fed.  583;  Northern,  P„  R;,  ,Cp.  v. 
Urlin,  158  U.  S.  273,  39  L.  ed.  980,  15  Sup.  Ct.  Rep.  840;  Denver  & 
R.  G.  R.  Co.  V.  Roller,  49  L.R.A.  77,  41  C.  C.  A.  22,  lOp  Fed.  73^-, 
_  But  it  has  been  held  that  the  declarations  must  be  made  during  actual 
treatment,  to,  be  adrnissible.  Delaware,  L!  &  W.  RJ '  Col  v.  Roalets, 
16  C.  C.  A.  601,  28  U.  S.  App.  569,  7.0;Fed.  21.  '    ' ;  i  1  m  , ,    , , ,    ,  1 , 1 1, !  1 

England — ^Declarations  of  a  person  as  to  the  state  of  his  health,  made  to 
a  layman,  are  admissible  "'as' '  ori^iWr  evidence.  '  Reg. '  v.   Johnsoh, '2 
''■  "tiar.''&'K.'354;  Areson  v.  Kinnaird,  6  East,  188,  102  Eng.  Reprint; ' 
■    1258,  2  Smith,  286,  8i  Revised  Rep.  4551  '''•' 

Canada— ^Ariii  the '  same  rule  applies  in  Canada.'    Reg.  v.'  BgrubS,  3  L'6wer 

Can.  Rep.   (Dec.  Des  Tribunnaiix)   212. 
As  to  admissibility  as  res  gestae  of  statements  or  declarations  made  by  in- 
injured  person  to  physician  while  latter  was  examining'  hiin  in  order 
to  qualify  as  a  witness,  see  note  in  21  L.R.A.  (N.S.)   826.; 

37.  Fraud. 

Where  fraud  in  the  purchase  or  sale  of  property  is  in  issu§, 
evidence  of  other  frauds,  of  like  character  committed  by  the 
same' parties  at  or  hear'the  sanle  time  is  admissihl-e.* 

■    "  if^r'      ;,!,;:      vi     !i      !j 

1  Lincoln  v.  Claflin,  7  Wall.  132,  139,  19  L.  ed.  106,  109 ;  Olmsted  v.  Hotail- 
ing,  1  Hill,  317.  '      ■     '' •■■    ■  ' 

As  to  evidence  of  other  crimes  in  prosecution  for  fraud,  see  note,  in  62 
L.R.A.  240.  '' 

In  ordinary  business  ^transactions  good  faith'  is  presumed.* ' 
l;Tra,v^s  V.  Pi?;r?pp,  43  111,  App-,  579, 
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38.  Handwriting. 

A  person' wlio  has' seen  another  write  his,  hame  hut  once  can 
testify  to  his,  handwriting,  and  he  is  ecjually  competent  ii  he  has, 
personally  communicated  with  him  by  letter,  although  hp  has 
never  seen  him  write  at  all.^  So  opinion  evidence  as- to  ancient 
signature! may  be  given  by  one  who  is  fajniliar  with  that  signa^i 
tiire  on  other  ancient  documents.^ 

1  Rogers  V.  Ritter,  12  Wall.  317,20  L.  ed.  417. 

For  a  full  treatment '  of  the  question  of  proof  of  handwriting,  see  Abhott's 

Brief  on  Mode  of  Proving  the  Facts,  and  notes  in  62  L.K.A.  818;  63 

■    L.R.A.   428,   937,  964..  .      '  "  ■ 

z  Nicholson  v.  Eureka  Lumher  Go.  156  N.  C.  59,  72  S.  E.  86;  with  an- 
notation in  36  L.R.A.(TSr.S.)   162. 

39.  Identity. 

Only  one  Christian  name  is  recognized  by  law,  and  a  middle 
name  or  initial  is  immaterial.^ 

l^People  ex  rel.  Owen  v.  Ejinire,  ,247  111.  410,,  93  N.  E.,,305.     ,         ,,      ,  , 
Of  i  persons  presumed  from  iji^ntity ,  of  i^ames.     Hertiert  v.-  Northern,  ,Tru8t 
Co.  269  Pa.  306,  112  Atl.  471.     The  presumption  o^,  ifien^tity,  of  .per- 
sons from  identity  of  name,  in  chain  .of  title  to  real  property  is  dis- 
cussed in  the  annotation  5  A.L.R..  428.  ,, 

40.  Illegality.  ,„, 

IvTot  available  as  a  defense  unless  pleadedii' 

1 13  Abb.  N.  C.  388,  note. 

41.,  Impression. 

Witness  may,  ^testify  to  an  impression  if  it  be  memory,  not 

if  it  be  mere  belief  or  inference.^ 

■  I  ("i:    ■  I. .  ■,  ■111' ,'  ■     I 
13  Abb.  N.  C.  235,  note. 

42.  Intent;  right  of  one  to  testify  as  to  his  own  intent. 

a.  The  commoTiAww  rule. — Previous  to  the  enactment  of 
statutes  .making  partiesito  an  action  competent  witnesses  there- 
in, the  intent  of  a  party  could  be  shown  only  by  the  acts  of  the 
party  and  the  circumstances  which  'occurred  from  which' 'it' 
might  be  inferred.*  Alabama  still  clings  to  the  common-law 
rule,  it  being  there  hpld  tlmt  a.  statute  makine-  narties  coniue- 
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teat  witnesses  in  their  owii  favor  does  not  enable  tiem  t'o'  tes- 
tify to  their  own  uncommunicated  motives  or -intentions.* '  The 
rule  of  the  Alabama  cases  is  that  motive  or  intention! is  an  in- 
ferential fact  to  be  drawn  by  the  jury  from  the  facts  and  cir- 
cumstances in  evidence.'  And  an  uncommunicated  belief,  mo- 
tive, or  intention  cannot  be  testified  to  by  a  party  to  a  civil  siiit, 
wh'^h  examined  as  a  witness.*  5ut  an  exception  to  this  rule 
exists,  permitting  a  witness  who  has  .testified  to,  a  particular 
act  to  be  asked  on  cross-examination  what  motive  prompted  him 
to  the  act,  or  what  intention  actuated  him.*  •'' 

1  Zimmerma-n  v.  Marchland,  23  In<J.  474. 

The  right  of  one  to i testify  as  to  his  intent  is  the'siltject  of  an  exhaustive 
note  in  23  L.R.A.(N.S.)    367,  supplemented  in  34  L.R.A.(N.S.)   323. 
S  Burke  y.  State, '71  Ala.,  37?^ 

8AJ^xander  v.  Alex^,nder,  71 , Ala.  295;  Wheless  v.  Rhtjdes,  70  Ala!., 419; 
,'  ,MoCormiok  v.  Joseph,  77  Ala.  236;   Baldwin,  v.  Walker,  .91  Ala.  428, 

"s  So.  364.  '   . 

■M" I       ,     ... 

4  Herring  y.  Skaggs,  .62  Ala.  ISO,  34  Am.  Rep.  ,4;  Alabama  Fertilizer  Co. 
I  V.  Reynolds,  79  Ala.-, 497;  'BaiU  v.  Farley,  81  Ala.  ,288,,  1  So.  253;  ,5!ast 
.1  Tennessee,,  V.  &  G.  R.  Co.  y,  IJayls,  91  Ala.,  615,  8  So.  249 ;  Richardson 
,,.,Bros;,y.,^tringfellow„.100,  Ala.,:416„  14  Sp.  283;  yeat  v.  SpeaJswan, 
,   l§3,Ala!  393,  44  So.  10.17.. 

6 O^jipmason  y.  Dill,  30. Ala.  444. 

B.  Evle  under  statutes  permittvkg'  parities  to  testify. — The 
rule  that  the  intent  of  a  pl.^r^bn^  must  be  inferred  from  his  acts 
and,  words  had  its  foundation  in  necessity  created  by  .the  rule 
which  .excludes  pafties- in. interest  from  the  witness  stand;  and 
it  is  modified','  if  not  wholly  abrogated,  by  innovations  xipon 
the  eomnibn'  law,  under  which  parties 'are  allowdd' to  testify 
in  their  own  behalf.*  And  yhen  parties  to  a  suit  and  parties 
interested  in  the  transactions  are  permitted  by  statute, to  testify, 
th|e,y  may  testify  what  thqir  intentions  were,  where  intent,  is  a 
material  issue.*  The)  test- of  the  admissibility  of  evidence  of  the 
motive  or  intent  with  which  an  act  was  done  is  the  materiality 
of  the  motive  or'  intent  in  giving  character  to  the'  act.  And 
wherfe  th^  intention  of  a  party  is  not  an  issufe  in  a' case!,  his. un- 
disclosed virishes  are  incompetent  and  i'pimaterial.' 

.And;  the,  rule  allowing  a  party  to  testify  to  his  intent,  either 
in;  civil,  or  criminal  eases,  whenever  his  intent  is  material,  is 
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subject:  to  tlie  exception  that  the  evidence  is: not  admissible ito 
vary  the  terms  of  a  written  instrument  by-whicb  he  is  bound.* 
Nor  can  a  v^itness  state  his  motive  or  intention  for  doiiig  an 
actj  v^hen  that  motive  or  intent  involves  .ar  legal  conclusion.^  ; 

1  People  V.  Farrell,  31  Cal.  576. 

zWade  y. ,  Odlf ,  21  Tex.  Civ.  App.  ,656,  54  S.  W.  786;  jGimbel  v.  Gom- 
precht,  —  Tex.  Civ."  App.'—  ,  36  S.  W.  tSl ;  Peightal  v.  Ciotton  ^States 
Bldg.  Co.  '25  Tex.  Civ.  App.  'sOli  61' S.  'W.  428;  Barnhart'  v.'  Ful- 
kerth,'93  Cal.  497,  29  Pae.  50;  Germania  Fi  InS. 'Co.  v.  Stone,!  21 
Fla.  555;  Halev.  Robertson,  100  Ga.  168,  27,8.  E.  937;  Eoyce  v.  Gazam, 

76  Ga.  79;   Lovington  Twp.  v.  Adkins,  232  111.  510,  83  N.  E.  1043; 
Dunbar  v.  Armstrong,  115   111..  App. '549;   Pardridge  v.-   Cutler,  ,104 

. -, ,Jll.,App.  89;  Qdin  Coal  Cp;  :)r,  Dfjnman,  84  111.  App.  190,  affirmed  in  i 
;  185  IlL  413, ;76  Am.  St.,  Eep.  45,  57  N,.E.  192;  jWalker  y.  Johnson,  6 
ind.  App.  600,  33  N.  E.  267,  34  N.  E.  100 4,. Wilson  v.  Clark,  1  Ind.  ,, 
App.  182,  27  N.  E.  310;  Hea|>  v.  Parrish, '  104  Ind.  S6,-  3  N.  B.  S49; 
Larson  v.  Thoma,  143  Iowa,  338,  121  N.  W.  1059;  Dorn  v.  Cooper,  139 
Iowa,   742,   117 'N.   W.   1,   118   N.'W.   35,   16' 'Ann.   Cas.   744;    Chew 
V.    O'Hara,    110    Iowa,    81,    81   N.   W.    157;    Cushing   v.'  Friendship, 
'89  Me.  525,  36  Atli  1001;  Wheelden  v.'  Wilson,  44  Me.  18;  Jarrell  v.  '' 
Young,  Smyth,' 'Field  Co.  105  Md.  280,  S3  L.E.A.{N.S.)    367,  66  Atl. 
"50,'  12'  Ann.    Gas."'  1;  'Fakon'  v.    Jones,    176    Mafes.    2<)6,'   57    N.'  E. 
.   -359;   Snow  v.   JPaine,    114   Mass.    520;    Spalding   v.   liOvf-e,   56  Mich. 
366,  23  N.  W.  46;   Berkey  v.  Judd,  22  Miiiri.'  287;  Grout  v.  Stewart, 
96  Minn.  230,  104  N.  W.  966;  Vansickle  v.  BrbWn,  68  Mb.  627';  Hack- 
ney v.  Raymond  Bros.  Clarke  Co.  68  Neb.  624,  94  N.  W.  822;  McCor- 
imick  Harvesting  Mach,  Co.  v.  Hiatt,  4  Neb,. '  ( Unof . )   587,  95  Jf.  W. 
'627;  Norris  v.  Morrill,  40,  N.  H.  395;  "Hale  v.  Taylor,  45  Sf.  H.-,405:  . 
Lewis  V.  Rogers,  2  Jones  &  S.  64;  Lally,  v.  Emery,  ,54  Hun,  517,  8 
N.  y;  Siipp.'l35;  Learned  v.  Ryder,  61  Barb.  '552; ' Fiedler  -v'.  Darrin, 
''    SO  N;  Y.  437 ;  '  Cra-tland  C6urity  v.  Herkimer   County,  44  N.  Y.' 22;' 
Thurston  v.  Cornell,  38  N,.  Y.  281;  Nixon  v.  Mf^Cinneyl  ■  105  N.  C.  23,J 
11  S.  ^.  154;,,Tucker  v.  Hfiiiidriclip,  25;Ohio  C.C.  426;  Chip  Coal  Co.  v. 
Da,yenport,  37  Ohio  St.  194;  Ma.hpn  v.:  Rankin,  54  Ori  328,  102  Pac. 
608,  103  Pac.  53;   Juniata  Bldg.  &  t.  jiaso.  v.  Hetze],,  103  P^.  507; 
MieDaniels   v.'  Robinson,   26   Vt.    3i6,   62   Am.    i)te.    574;    Barker   y'.'' 
Western  TJ.  Tfeleg.  Co.  134  Wis.  147,  14  L.R.A.  (N.S.)    533,  126  AmJ 
St,  Eep.  1017,  114  N.  W.  439 ;  Conway  t;  Clinton,'  1  Utah,  215. 
But  .in  Los  Angeles  v.  McCollum,  156  Cal.  148,  23  L.R.A.(N.S.)   378,- 103  ' 
,,  Pac.  914,  it  was  held,  :tha,t; where)  tte^act,^  of  one  'filing  an  addition  t(i,, 
a  municipality  manifest  an  intention  to  dediop-te  to  public;  use  streets 
shown  on  the  plat,  he  will  pot  be  permitted  to  testify  that  he  did 
not  intend  to  make  the  dedication.   '     '     ''     '   '  ,  - 

3Leland  v.  Converse,  181  Mass.  487,  63  N.  E.  939;  Hankins  v.  WatkJns, 

77  H'un,  360,  28'N.  Y.  Supp.  867;  Weis  v.  Morris- Bros.  102 "Iowa,  327 ;(' 
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„;;,  %l  N,,'\y..,?p?f;  Penobscot  Ji,.  Co.  , v., ; White,  41,  Me..  512,  66  ,Am. , ,pe<5. 

4Nixon  y.  ,li!i:oKinney,  105  K^  C.  23,  11  S.  E.  154;   Russell  v.  Haltom,  76 

!A!r^.'  506,  89  S.  W..  471;  Gtreen  v.  Akers,  56  Ga.  159;  'kerriam  v.  Pinfe 

■  City  Lumber' Co. '23  Minn.  314;  Raymond  vi  Richmond,  88  N.  Y.  671; 

'  •      Thoaia.8  ir.  Loose,  114' Pa.  35,  6  Atl.  326;  Cornelius  v.  Atchison,  T.  &  S. 

F.  R.  Co.'  74  Kan.  i699y  87  Pac.  751;  Ecker  v., McAllister,,  45  Md.:  290; 

Zimmerman  v.  Brannon,  103  Iowa,  144,  72  N.  W.  439;   Haywood  v. 

Foster,  16  Ohio,  88;   Spencer' v.  Colt,  89  Pa.  314.  .i 
But  see  Hai:d  v.  Ashley,  117  N.  Y.  606,  23  N.  E.  177 ;  Bertelsen  v.  Bertel- 

sen,  7  Cal.  App.  258,  94  Paci-SO;  Delano  v.  Goodwin-,' 48-' N-'  H-  203, 

97  Am.  Dec.  601;  Perry  v.  Porter^  181  Mass.  522;.  National  Bank  v. 

Kennedy,  17  Wall.  19,  21  L.  ed.  554;  Merchai»ts'  Nat.  Banls  v;  Great 

Falls  Opera  House  Co.  23  Mont.  33,  45  L.R.A.  285,  75  Am.  St.  Rep. 
i,  !  499,  57;I!??!.i445;  Pitt  v.  Elser,  7  Tex.,  Civ.  App,,  47,  3?  S.,,W„  146; 

Craighead  v.  Peterson,  72  N.  Y.  279,  28  Am.  Rep.  150.  ^„,,- 

« Hamburg  v.  Wood,  66  Tex.  168,  18  S.  W.  623 ;  Gimbel  v.  Gomprecht,  — 

Tex.  Civ.  App.  — ,  36  S.  W.  781;   Burlingame.Cv.  JRowland,   77   Gal. 
;,,,  ,;315,(1  L.R,A,  839,.19,,Pac.  .526„  ,,,  .,  ,_      ■-;,,.  .    ,      .,,  .    ' 

!Por;  a ffulli, review  of  all  the  ajlthoiiities  on  tjijlp,  subject,  i  see,  note  in  23 

L.R.a](N.S.)  367.    Supplemented  in  34  L:R.A.(N.S.)  323.  ' 

Where  it  is  necessary  to  prove  eoneurrenoe  of  intent, — as -in 
an  illegal  agreement, — the  intent  of  each  person  may  be  proved 
by  independent  evidence;  and  evidence  which  shows  tbe'  in- 
,tpii|t^Q^lpne  petrson  is'not  incoiiipetent,  merely  .because?  it  i^  no 
evidence  of  the  intent  of  the  other,  provided  appropriate  evir 
dence  of  the  intent  of  the  other  be  given  in  due  course.^ 
T.:"  _,{'',.._    H.a./.  ," !      ■    .:  ,._;   a  .;, .,'  .,.,-■  ;.,,.■/     ,  ..u  • 

1  Abbott,  Trial  Ev.  739,  note  5;  Yerkes  v.  Salomon,  11  Hun,  471. 

43.  Intent  of  a  transaction. 

•The  purpbse  or  policy  =  of  an  act  may  be  stated  by  a  witness 
who  was  present  and  cognizant  of  the  whole  transaction, — as 
whether  the  delivery  of  money  by  one  mail  to  another  was  by 
Tyay  of  .payment  or  otherwise.* 

'National  Bank  v.  Kennedy,  17  Wall.  19,  29,  21 'L.  ed'.  554, '557:    ' 

44.  Interrogating  to  discover  other  witnesses.         j   , 

Counsel  has  not  an  absolute  right  to  interrogate  his  own 
Wifelfesg  merely- for  the  sake  of  ascertaining. .  the  majne  of  the 
person  whom  he  may  wish  to  call  as  a  witness,  when  the  name 
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is'iiot  relevant  to  the  issue,  but  is  merely*  s'ought'by  way  of  dis- 
covery to  enable  him  to  make  inquiry  out  of  court  or  to  sub- 
poena a  person  a!s  a  witness.  But  in  strict  cross-exardiiiatioh, 
whjere  great  latitude  is  allowed  withqut  being  liniited  to-imat- 
ters  relevant  to  the  issue,  questions  whichi  may, have  this  oibjeet 
aire  not  improper  if  not  improper  on  olier  grounds.^    • 

1 14  Abb.  N.  C.  470,  note. 

45,  Judges  and  justices  of  the  peace  as  witnesses. 

As  to  their  competency  as  witnesses  to  testify,  in  a  cause  on 
trial' before  them,  see — \  '    '  '• 

I'KTote  to  Rodgera  v.  State,  31  L.E.A.  465.    Supplemented  in  L.R.A.1915F, 
766.  ■  ■  •■ 

46.  Judicial  notice. 

No  proof  is  necessary  in  support'  of  a  motion  where  the  facts 
are  within  the  knowledge  of  the  judge  in  proceedings  before 
him.^  .  .  I 

i'Seerist  v.  Petty,  109  111.  188.  As  to  right  of  the  jury  to  consider  facts 
l>  ;    of  common  knowledge  see  chap.:  xxiv.  2,,Cr  _  ,     iz 

4,s,  to  judicial  notice  of  laws,  of  other  jurisdictions  see  infra,  §  48. 

'  Judicial  notice  is  measured  by  general  knowledge  of 'the  same 
faots.^ 

1  Hackworth  v.  Missouri  Southern  R.  Co.  —  Mo.  — ,  15  A.L.R.  170,.  227 
S.  W.  1032.  ■"■■      '  '■;■'.,'      ,.c,  ■ 

Courts  will  talce  judicial  notice  of  facts  stated,  in  tfep  si- 
manac  '  and  of  the  days  of  th/j  week  as  sho^u  by  the  almaJiac* 

1  Reed  v.  Wilson,  41  N.  J.  L.  29. 

2  Alman  v.  Owen,  31  Ala.  167. 

See,  further,  as  to  what  may  be  judicially  noticed  in  respect  of  time,  note 
to  Olive  V.  State,  4  L.R.A.  35.      , 

And  of  the  coincidence  of  the  days  of  the  week  Avith  the  days 
of  the  month.*  '     '  "- 

leanafax  v.  Bank  of  Cemmeree,  76  Okla.  289,  184  Pac!  1014,  8  A,L.R. 
.59.   I-  ,  ,  ..      .1   ,      ,  , 
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Judicial  notice  may  also  be  taken  of  the  meaning  of  ■Vfords 
and  phrases  ai;d  of  the  idioni;S  of  the  vernacular  language.* 

iChafin'v.  Main  Island -Creek  Coal  Co.  85  W.  Va.  459,  102  S.^E.  2?1,  11 

','."'i.L.|?'.   657.'  '     ■         /  ,,'',,        ,■  '..,'■' 

■  Al,so,  that  '^W.  to^S.  end  of  W.  Avenue"  in  stating  directions 
jmeansinerth.-lio, south  end  of  W.  Avenue. ^  :  i,    •         :  '' 

]  Bradley  v.  New  York  C  IR.  Co., 296  111.  383,  129  N.  IJ.  744.  .,      ■ 

Courts'-'will  take  judicial  notice'  of  acts  of  Congress.* 
1  Atkinson  v.  Philadelphia,  B.  &  W.  R.  Co.  137  Md„  632,  113  Atl.  110. 

Also  of  a  population  of  a  county  according  to  the  latest  Fed- 
eral'censuSi^    •■'■         '■':"     i!'"'-      .         •         -         .;     '"■  ■    ■         J    ■.    '.-!■:■  I 

1  Worcester  Nat.  Bank  V.  Cheneyj  194  ;IU.  430..  ' 

.-•iiAlsb  of  city  ordinances.*  ■     ■■■•■'•    ;   ■>    .  .l  •■•  ••  - 

.1  People  ex  rel.  Bljje  Danube  Co.  y.  Busse,  24,8  III,  11,  93  N.  E.  327. 

i  1,1;    ,  1,1  ■li'.ii!         ■■_:        ■      ii,-.    ■'.         _       _        :.:  '  ■',     ■     !■■     '■  :■      -I'r':  - 
And  of  the  existence  aiid,  expiration  pf  Federal  control  of 

public  utilities.* 

1    .:'-     .'i     .Sit!"      nC>      .y.:      ■■■   i      ■„■'        ■,-,■:      .■::  I.  .'   '  •■■,■' 

1  Hines  v.  Wimbish,  204  Ala.  350,  85  So.  765  and  other  cases  in  annota- 
tions in  14  A.L.R.  236. 

1 '  L  '1 ;  i  .  .      1 1 '  '   ,' '  'v  ■    '      ■       i^  :J' ,  ;  ' '      ' 

But  hqt  of  the  conditions  upon  which  such  utilities  were 
taken  over  by  the  government.*  i  , .  i 

1  Spring  T.  A,raeTicm  Teleg.  &  Teleph.  Co,  86  W.  Va.  192,  103  S.  E.  20q, 

lOA.i.i^'bsi'.'-    '  '     •■■■'■    ■'—''■■   -■■   —'■■"'        •■  ■•  ' 

The  court  ma!y'  take  judicial  notice  of  the  ordinary  course 
and  usages  of  business  of  corporations,*  also  of  the  ordinary  way 
of;  doing  business ,  in.  exchanges -or  boards,  of  tyade,  throughout 

the|(3puntry,*,,  J  _,.,:,;  ■    .   , 

1  Isaacson  v.  New  York  C.  &  H.  R.  E.  Co.  94  N.  Y.  278,  46  Am.  Rep.  142 
reversing  25  Hun,  350    (carrier's  usage  as  to  checking  through  bag- 
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gage)   Slater  v.  Jewett,  85  N.  Y.  61,  39  Am.  Rep.  627    (supervising 
■  ,  trams  hj  telegraph)  ;  Eaton,  C.  &  B.  Co!  .v.  Avery,  g3  N.  Y.  31,  38,  Am. 

Rep.  389,  affirming  18  Hun,  44;'  Merchants''  Nat.  Bank  v.  Hall,  83' 'N". 

Y.  338,  38  Am.  Rep,  434,  affirming  18  Hun,  176;  Beal  y.  Somerville, 
'-^      17  l'.R.A.  291,  1  C.  6.  A.  598,  5  U.  S.  App.  14,  50  Fed.  647;  Munn'  v. 

Burch,  25  111.  35 ;  McDonald  v.  Chemical  Nat.  Bank,  174  'U.'  S.  610, 
,43  L.  ed.  1106,  19  Sup.  Ct.  Rep.  787;  White  v.  ,Cu^hing,  88  Me.,  339, 

32  L.R.A'.' 590,  51'Am'."St.'Rep. '402,  34  Atl:  l64'  (practice  of' banks). 

But  see  Planters'  Bank  v.  Fairmers'  &  N.  Bank,  8  Gill  &  J.  449;  and 

Ward  V.  Everett,  1  Dana,  429;  Macullar  v.  McKinley,  17' Jones  &  S. 

5    (business  and  functions  .of  niercantile  agencies).     See  also  note  to 

Olive  V.  State,  4  L.R.A.  36. 
ZNicol  vf.Ames,  173  U.  S.  509,  43  L.  ed.  786, 19  Sup.  Ct.  Rep.  522.  i   . 

Judicial  notice  Will  also  b'e  taken  of  an  increase  in  the  cost 
of  living  or  decrease  in  the  purchasing  power  of  the  dollar.* 

1  Hurst  V.  Chicago,  B  &  Q.  R.  Co.  280  Mo.  566,  219  S.  W.  566,  with  note 
in  10  A.L.R.  174,  and  Noyes  v.  Des  Moines  Club,  186  Iowa,  378,  170 
N.  W.  461,  with  note  in.(3  A,L.R.  605.  ■  -  . '^    ■ 

It  is  a  matter  of  common  knowWdge  that  Socialisits  in  'this 
country  have  lately  become  sharply  divided  into  two  classes  or 
cults:  bne  aidvocating  and  seeking  the  proposed  change  in  b\ir 
social  and  governmental  system  by  constitutional  methods,  and 
bhei  adv'ocafehg  or  sfe'Skiiig  to  accomplish  it  by  force.*      ",' 

1  Re  Lithuanian  Workers'  Literature  Soc.  196  App,  Div.  262,  187  N.  Y. 
"  "■  Supp.  612."'   ■■'"■'  ■■'"■■■■■■'  ■  '      '  "  'f 

It  is  common  knowledge  that  an  auto  traveling  along  a  high- 
way strikes  'an'  uhevenhess  of  si^rf  ace  in  the  roadbed  sufficient 
to  do  damage  to  the  car.* 

i'SeirV.  American  Ini.  Co.  173' Wis.  5^3^  14  A.L.R.'l79,  181  N.  W.  733. 

It  is  commiOn  knowledge  tha-t  most;  young  men  si3iok|3  cigarettes 
.when,  .at  woj-k,*  ■, 

iPalmer  v.  Keene  Forestry  Asso.  —  N.  H.  — ,  13  A.L.R.  996,  112  Atl.  798. 
For  a  fuller  treatment  of  judicial  notice,  see  Abbott's  Brief  on  Mode  of 
.   Proving  the  Facts.  ,      ,      , 
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tt.  irtiriSdictiohalfacts. 

. ,  a.  Inferior  court  or  statutory  prdceeditvg. — Eecitals  of  the 
nepessary  jurisdictional  facts  in  a  judgment  of  a  court  of  in- 
ferior, jurisdictiqn  or  in  a  special  staltutory  proceeding  are  suf- 
ficient prima  facie  evidence  of  jurisdiction.* 

If  jurisdictional  facts  do  not  appear  in  such  a  record,  ex- 
trinsic evidence  is  eompeteiit 'to  supply  the  defeot^^but  the  pre- 
sumption that'  puBlic  officers  have'  discharged  their  duty  *  does 
not  supply  the  defect.* 

1  Agricultural  Ins.  Co.  v.'  Barnard,  14  Abb.  N.  C.  502,  96  N.  Y.  526,  re- 
versing 26  Hun,  302;  Wright  v.  Nbatrand;  94  N.  Y.  31,  reversing  15 
Jones  &  S.  441. 

SVaii  DeusSiiV.  Sweet,  51  N.  Y.  378.  f 

s  See,  in  support  of  thja  presumption,  Mandeville  v.  Reynolds,  68  N.  Y. 
528,  affirming  5  Hun,  338 ;  Miller  v.  Brown,  56  N.  Y.  383. 

I'dalpin  V.'  Page,  18  Wall.  350,  21  L.  ed.  959;  Settlemier  v.  Sullivan,  97 
U.  S.  447,  24  L.  ed.' IIU. 

6.  Court  of  generid'  jurisdiction. — In  support  of  the  judg- 
ment of  a  superior  court  of  general  jurisdiction,  proceeding  ac- 
^cbrd^ng^'tb  the  due  course  of  common  law,  the  jurisdictional 
facts'  are  presumed,  in  respect  to  parties  within  the  territorial 
limits  of  the  jurisdiction,  if  the  record  is  silent.:  But  if  the  rec- 
ord; states  an  ingjjfficient  fact  it  is  not  aided  by  presumption.' 

■■''  j'i  -j'-'r.'<   1  .  >     ,1 ,         ... 

1  Dayton  v.  Johnson,  69  N.  Y^  419. 

And  this  presumption  applies  as  against  infants  as  well  as  others.  Bos- 
worth  V.  Vandewalker,  53  N.  Y.  597. 

._,., There  is  a  presumption  in  favor  of  official  acts  as  the  clerk's 
file  mark  on  a  petition  for  writ  of  error.'* 

.  i,ZaraJ^  v.  Cantu,  —  Tex.  Civ.  App.  —  225  S.  W.  285. 

48.  Law  of  other  jurisdictions. 

The  rule  that  foreign  law  must  be  averred  and  proved  as 

.^a,ttej  p^  fact,  applies  to  the  laws  of  sister  states,  when  involved 

lin.  ,a  .cause  in  a,  spatp  court ;  *  and,  in  the  absence  of  averment  or 

proof,  the  presumption  1%  that,  in  a  state  or  nation  where  the 

common  law  prevails,  the  common-law  rules  are  the  same  as 

those  of  the  forum,''  but  not  that  the  statutes  are.* 
Abbott,  Civ.  Jur.  T.— 32. 
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1  See  People  ex  rel.  Lawrence  v.  Brady,  56  N",  y^  183;'  also.npt^.to  State 
,  '     V.  Behrman,  B5 -L.R.A.  ,449..  ,  ■     \,,; 

^Savagej_w.i,0'Neil,.^4  N.  Y.  ;208;  People  ejc  jrsl-, Lawrence  y.  Brady,  56  K 

,.  Y,  ;182,;,-Eir?|i,]Si:a]t.  Bank  v.  Fourth  Nat.  Bank,'  77  N.  Y.  320',  '33  Am'. 

Rep.  618,  reversing  16  Hun,  332.     And  see  Waldfbft  v;  Ritchings, '9 

Abb.  Pr.  N.  S.  359,''3  D^ly,  288.'    See' also  a9  Gent.  L.  J.  242.    An 

extensive  'iote'on  h6w  a  case  is  determined  when  an  applicable  foreign 

■''TlaW  is  not  proved'.appleaES  in  ^67  L.R.A-.;33,  supplemented  as . it  relates 

ito  thedawoffa  foreign  country  in;  34,L.R.A.(lS',S.)   261  and  38  L.'R.A. 

(jST.S.)    40.     These  notes  include  the  question  of  presumption  as  to 

the  law  of  the   other   state  or   country.  '     '  '    ■•■''''        "  ( 

3  Grasses  f.  Gailieron,  9  Daly,  152 ;  .Leqn^r^  v.  Columbia  Steam  ^av.  Co. 

-       84,N.,Y.  148,  .38  Am.  Rep.  ,491.   '  ,    ;„!,,     '      ,,,  '        ,',         ''    '"  '  '       ' 

The  common  law  is  not  presHBaed'  to  exist,  in  another  state, 
except  in  the  absence  of  statutory  provisions  on  the  subject.*- 

I'Mbore  V.  Hegeman,  '92  N".  Y.  521,-  i4S  Am.  Itep.  408,  affirming  27  Him,  '618.; 

Hynes  v.  McDcrmott,  82  N.  Y.   41,  ST-Aw.; Rep.  ,53,8.     ,._,           , 
As  to  mode  of  proof  of  foreign  law,  see  Abbott,  Trial  Ev.  22,  23;  Ennis  T. 
'■jb    Smith,  14  I/;  edi,  473,  and  note,  14  How,  40p,.    ;        ,  ,  . 

'■""  .",.',,         .,,;,,.■         ;.■■■],        -i.-.^.r,   ,    ,  -     .       ,        ' 

'  The  United  iStatea  I  courts :  are  jbouDidto  take  judicial  nptice 
•of' the  jurisprudence  and^piiblic  la-ws  of , the:  sCTcral,  states,*, and 
of  those  fdririderly. prevailing  in  acquired, Slta:tes  or  territories.* 

.Ji'i  HjiiiiJ. -•'iq    .','    V.hii.    :i,,'      ,    I1    '!     .,  ,         . 

iQwings  V.  HuU;   9   Pet.   607,   9   L.   ei.   ^46'  (notarial' 'acts) '•   Covington 
Drawbridge  Co.  v.  Shepherd,  20  How.  227,  15  L.  ed.  896   (public  stat- 
,f!    utes,),.    See  alsfl  note  to  Olive  v.  State,  4  L.R.A.  33.    '  '  "  .   '   '' 

2  United  States  V.  Perot,  98  U.  S.  1^28,^,  25J,L.  ed.  251.  '         '■ 
See  note  above  referred  to. 

--■'"'     'wi    -i;    ■  !  ,,      '_.'_'_  i.,.    11.  /if    III    ,,,;,. 

They  may  take  judicial, nptic^ee'ven  of  a  private  act,  if  the 
state  court  can.* 

1  Junction  R.  Co.  v.  Bank  of  Ashland,'  12  Wall.  226,  20  t.  ed.'  386.    See 
note  to  Olive  v.  State,  4  L.R.A.  33. 

::         ■:,,        ,,         '     '  ■      .  ^       ■ 

.,49,  Letters,  ,_  ' 

'-..'.  iA  iparty  may  put  in,  evidence  a- letter  containing  admissions 
.inaterial  tP.the  c^age  .without  pi;ittdng  in  tHe  wholfe  correspolid- 
ence.* 
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1  Barrymore  V.  Taylor,  1  Esp.  326;  Stone  v.  Sanborn,  104.Ma»S.  31B,  6  Aft; 
,!,Bep..23S.     Contra, , Simmons ,  V.  H^as,  ^ei,M(J.  ,15|3,  -.,,,j,      ,,,.[,. 

For  necessity  of  proof  of  genuineness  of  reply  letter  see  17  L.R.A^jN.S.) 
229. 
■    '•      '■         I     '      :;.  ,,1     ,  ■  '  ',-        ,:  -..  I!        ,'-.,!/:  1 

'  Wheii  a  dbcuinerit  is  properly  In  evidence,  tlie  envelope  in 
whicli  it  was  delivered,  aiid'  any  other  "p'Aper' which  aiifebihpa- 
nied  and  was  delivered  in  the  envelope  is  conipeteiit"as  pait  of 
the  res  qestoe,  not  as  proof  of  statements  in  it,  but  to  show  unj 
der  what  cover  its  ,contents  reached  tne  party. 

lUiiitM '  Statist  V.  Noelke,  1  Fed.  426;' Darling  v.  Miller;  54  Barb.  149.  - 

'  tetters  of'  an  algfen'i "through  whom  biisiness'  wa;s  transacted 
may  be  received  as  part  of  the  res  gestw} 

J'Beavei'  V.  Taylor,  1  Wall.  637,  17  L;  ed.  6ai;  EbsenstCock  v.  Toirmey,'  32 
■    lid;' 169, '3- 'Am.  ^Eep!  1^5-.'  '•     '         '    ,     .•     :      .      M^     , 

■''      /     I  '     ^<'\,    ..j      ■:      ill/      ■  1.     -m;-     .,  //    i  ,      ,         |.,,>M  -I,  ,  ,') 

The  authenticity  or  genuin.ehess  of  a  letter  may  Be  esta^,- 
lished  by  indirect  or  circumstantial  evidence  witliout  resort  to 
proof  of  handwriting  or  typewriting.^  A  letter  purporting  to 
be  frqni  t]|i,e, addressee  of  a.  prior  letter  and  to  be,  in  rej)ly  thereto 
which  is  received  through  the  mail  in  dije  course  is  prima  facie 
authentic.^  .  ' 

INot^  9  A.L.E.  98*.    '  '-■  •     '.'^  u  -,  , :  i 

2  Note  9  A.L.E,.  989. 

If  a  letter,  properly  stamped  and' addressed,  is  deposited  in 
the  ppstoifice,  the  presumption  is  that  it  was  received,  by  the 
person  to 'whom  it  was'clirected,  if  living  at  the  place^  and  usual- 
ly receiving  letters  there.'  '•''' 

1  Clark  V.  People,  224  111.  554,  79  N.  E.  941.  ' 

lietters  WMtteh  to  a  party  and  not  replied  to,  which  ar'e  mere 
seif-sprv'ihg  declarations,  are  incohlpetejit  iii  behalf  of  writer.* 

1  Howard  v.  Anderson,  162  111.  App.  256. 
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50.  letter  book. 

A  press  copy  of  a  letter  ift  not  primary  evidence  against  the 
writer.^  -'  '  '  '   '■  '''■ ' '    ■  ■'        -'•.,'..     '  ■-■        -/i 

1  Marsh  v.  Hand,  35  Md.  123;  King  v.  Worthington,  73  111.  161;  Watkins 
•  "    V.  Paine,  j57  Ga.  50.    'Whether  copies  of  .dpcjpnentp,  ,ma4ef  by  mefihjjtpjcal 

meajis  can,  be  treated  as  originals  is  discussed  in  a^note  in  12  L.E.A. 

{^.S.)   343.'     ''     '"'-'''  '.  '    '  '  '      '•''•''       ■^•"''  ■'•■•■ 

51.  Loss  of  earnings  or  income. 

Annual  earnings  from  professional  or  otHer  personal  serv^ 
ices  I  may  be  proved  as,  a  basis  for  damages,  in  an  aQtiorufpr  per- 
sonal injury;  ■'  but  not  annual  income  which  includes  that  aris- 
ing from  capital  invested  in  business ,  and  the  co-operation  of  a 
partner.^  '  ,1  .. 

l-Ehrgott  T.  New  York,  96  N.  Y.  264,;  48  Am.  Eep.  ,622,  reversing  66  Hap, 
Pr.  161;  Wade  v.  Leroy,  20  How.  34,  43„  15  L.  ed.  8,13,  81^;  Nebraska 
City  V.  Campbell,  2  Black,  590,  17  L.  ed.  271.  And  see  Bierbach  v. 
,     Goodyear  Rubber  Co.  54  Wis.  208,  41  Am.  Rep.  19,  11  N.  W.  514. 

8Masterton  v.  Mt.  Vernon,  58  ]Sf.  Y.  391.        '  s:        -  : 

^2.  i(ailiiig. 

^  '  Eyidence  that  a  postpaid  notice  of  protest  was  duly  mailed, 
by  deposit '  either  in  the  postofBce,  a  goverhiheiit  letter  box,^ 
or  the  band  of  the  official  letter  carrier  on  his  round,*  and  ad- 
dressed to  another  town,  is  conclusive  evidencf  of  its  receipt.    , 

1  Wynen  v.  Schappert,  6  Daly,  558. 

aPearce  v.  I<angfit,  101  Pa,  507^  47  ^m.  Eep.  737. 

r  ,  So,  also,  evidence  that  it  Tivas  put  in  due  course  for  mailing  is 
competent.^ 

1  Abbott,  Trial  Ev.  434.  i .  ; 

^ .  And  generally  it.  i?  held  that  eyidenicp  that  a  letter,  properly 
addressed  and  stamped  was  duly  mailed  j  or  that;  it  was  depo&ite^ 
where  in  due  course  of  business  it  stould  have  been  mailed  or 
received,  with  evidence  of  such  course  of:  business,  raises,  a.  pre- 
sumption of  receipt  by  the  addressee.^ 
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l]Srote.49'I..R.A..(N.S.)  459;  Rdsenthal  v.  Walker,  111  U.S.  185,  ,193,  28 
L.  ed.  395,  i398,  4  Sup.  Ct.  Rep.  382  (holding  this  , presumption  suffi- 
cient'to  let  in  letter-press  copies)  ;  Austin  v.  Holland,  69  N|.  Y,  571, 
I!.  1/25  Am.  Rep.  246-,  with  note;  Howfard  v.  Daly,,  61  N.  Y.  362,  19  Am. 
Rep.  285  ( deposit  in  private  letter  box )  ;  United  States  v.  Babcock, 
;,3,Rill.  566,  571,  Fed.  Ca^.  Nos.  14,484,  14,488;  Sullivan  v.  Kuykendall, 
82  Ky.  483;  Abbott  Trial  Ev.  291.  ,  See  also  title  Letters. 

The  presumption  so  arising  is  not  a  qonclusive  presumption 
of  lawBut  a  rebuttable  inference  of  fact.^ 

1  Note  49  L.R.A.(N.S.)  459. 

53.  Memorandjum. 

Papers,  not .  evidence  p&r  se,  but  proved  tp.  haye  beep,  true 
statements  of  I  fact  at  the  ;tiine!  they  wer^  made,  are  admissible, 
in  connection  with  the,  [testimony  of  , the  witness  who  made 
them.* 

1  Insurance  Cos.  v.  Weide  (Republic  F.  Ins.  Co.  v.  Weide)   14  Wall.  375, 
20   L.   ed.   894,  and  cases  cited. 

.,  A  Tjvitnps^i  may  ^refresh  his,  recollection  from  a  menjorandum 
which  he  h^i  testified  wa^  nj.adp  by  himself  from  his  own  mem- 
ory.* 

I??  ,it.  .i    ,/.   IV,  ,  ,,,,     ■,•;,■,, 
ICalahan  v.  Conran,  172  111.  App.  261.   ,,,.,.,,• 


A  memorandum  shown  to  be  correct,  taken  firotm  lost  papers, 
is  evMence  of  their  contents,.*      i     ,'i  ,     ,  d  i 

1  ^tna  Ins.  Co.  v.  Weide,  9  Wall.  677,  19  L.  ed.  810. 

54.  Memory  of  one  witness  aided  by  another,,; [ 

Amount  allowed  to  be  proved  by  testimony  of  a  witness  that 
he  once  knew  it  and  told  it  correctly  to  plaintiff,  and  testimony 
of  plaintiff ' to  what- amount  the  witness  told  him.*. 

I..,  .,,/'_;         ^  ,     „  . 

1  Shear  v.  yan  Dyke,  10  Hun,  528. 

55.  Mentar capacity.!  ; 

Whether  a  witness  may  give  an  opinion  on  the  exact  issue  to 
be  tried  in  respect  of  mental  capacity  or  sanity  is  contested.* 
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lAffirmative^ile  Piiiney,  27  Minn.  280)  6  N.  W.,,791,  7  N.  W.  144. (test*-' 
tor's  capacity  to 'make  a  dispo'si'tion  of  lias  property)'!;,  Seller  v.  Jpnes, 
■ ' 22 '  Art. '  02    (capacity  df' a 'party  to, make-  a  contract  or  deed),.  ., 
N'egativep^Brown  v.  Mitchell,   88  Tex.  '350;  36  L.R.A.  '64,  31  S. 'W.l  621 

(capacity  to  Inake  a'will).  ■  .  ...  ',  ..    , 

See,  further,  for  an  exhaustive  and  classified"  collection   of  bases 'on 'thia 

question,  note  to  36  L.R.A.   64.         •        ..  '    '  ( 

And  for  a  comprehensive  treatment  of  the  admissibility  or  opinion  evi- 
'    dence,  both  expert  and  rionexpert,  as  to  sanity  or- insanity,  see  notes 
to  Ryder  v.  State,  38  L,R.A.  721;  Burt  iV.  State,  39:  L.R^A.sSOa.'jSiiji, 
Re  Statson,  39  L.R.A.  715. 

I   1  I  -      .  ,-  -  -  I 

56.  Minutes. 

The  minutes  of  a  judge  or  referee  on  a  former  trial  tfafinot 
be'  read  a^  eVideiicfe  6f  "^vhat  '*as  there  testified,  if  be  -be  living 
biit '  testifies  'tliat  he-  cannot  say '  they  contain  the  testimony  ao- 
ctirateiy,'  but  may  hav6' omitted  some  things.^ 

3  Huff  V.  Bennett,  6  N.  Y.  337,  affirming  4  Sandf.  120. 

t. ;;.   ii'.  7  !i   (■>; .    "   v  .:/:■■  ■ , 

57.  Motive. 

When  tlie  motive  of  a  parj;y  or  witness  in  performing  a  par- 
ticular act  or  in  making  a  particular  declaration  become  ma- 
terial' in  a  cause,  he  may  himself  testify  in  regard  to'  it.*  ' '  ' 

1  Tracy  v.  McManus,  58  N.  Y.  257 ;  Kerrains  v.  People,  60  N.  Y.  221,  19 
Am.  Rep.  158.     And  see  Intent,' feiipra,.  §  42.      ■'     "'    ■■ -' '    •     ''  :   '■' 

58i-l!rdtary's  seal.'  ■' "'■'•'    '".'"•'    .)..•;'      >i\.  .;  ,,,     , 

The  court  will  take  judicial  notice  of  the  seals  of- notaries 
public* 

1  Pierce  v.  Indseth,  106  V.  8.  546,  27  L.  ed.  254,  1  Sup.  Ct.  Rep.  418; 
Dyer  v.  Flint,  21  111;  80,  74)  Am.  Dec.  73-    '. 

'  ^f;  ;---.'.!  .       :..  -, 

58i' Objections.     ^lUf 

General  objection^'  are  not  suiKcient  if  the  grounds  -are  .such 
as  might  be  obviated  if  specifically  pointed  out.*  A  general 
objection  raises  questions  of  materiality  and  relevancy  only.* 

1  Chicago  &  E.  I.  R.  Co.  v.  'Vi^allace,  202  111.  129,  66  N.  E.  1096. 
8  Allen  B.  Wrisley  Co.  v.  Burke,  203  111.  250,  67  N,  E.  818. 
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OBjectidns  cannot' b6  "made  for  tlirf  first  tiine  oni' appeal;* ' 
1  Fuller  V.  Kelso,  163  111.  App.  576. 

59a.  Offer  of  eyiiieuce. 

An  offer  ;of  evidence  must -bev  so  .specific  as  to  put  .court  in  the 
wrong  ito  refusing  to  admit' it.^;  ■    .  ' 

1  Goodrich  v.  Chicago,  218  111.  19,  75  N.  E.  805; 

60.  Official  act. 

:„ijhe,  presumption  is  that  no  official  person,  acting  unde]*  path 
of  office,  will  do  aught  against  his  official  duty,  or  will  omit  to 
do: aught .whichihis  official. duty  requires ' to  }j)ei,dqae.r  .,[i 

(.       lil     I I.  .    ■.  '  :   .1.1  .  '  , ; 

iMandeville.v.  .Reynolds,  68, ,N,  Y.  52,8,  affirming  6  Hun,  338.  .See, also 
note  to  Douglass  v.  Bishop,  10  L.R.A.  857. 

'  _  ii'O'Kj   ■     ■ ,;  '■    _:;<;■> 

,  .il^hjs  presiuuptiou  does, ,  not ,  supply ,  proof  o^  a,  substantive 

fact.'' 

lUnite(^  .SM^s  v..  Ross,  92,  U.  ^^,  281,  ^3^L.,fld.,  707. 

61.  Oral  to  vary. 

,,  F,or  tjie,,numeroi;|s  e^ceptioj^s  toj^^,,rij^e  excluding  oralyevi- 
dence  offered ,tp  y^ry  or  ,explj^in  ^,  y.riting,  see — '  ;,!,,q 

1  Abbott,, Tr.  Ev.  2,95;  3,,Abb.,N.  C.  372,  note  , (.ptatute^) ;  Juilliard  y.  Chaf; 
fee,  92  N.  Y.  529  (negotiable  paper)  ;  Baldwin  v.  Bank  of  Newbury, 
1  Wall.  234,  17  L.  ed.  534;  Davis  v.  Brown,  94  U.  S.  423,  24  L.  ed. 
'■'Bol;' White^v.'Miner'sNat.  B^nk',''102  U.  S.  658v26"L.  ed.''25'0; 'Van 
Brunt  V.  Day,  8  Abb.  N.  C.  336,  81  N.  y.  251,ireyersin^,'17  Hun,  166 
(collateral  stipulation)  ;  Stone  v.  Harmon,  31  Minn.  512,  19  TSf.  W.  88 
/  ■  i  (coiiltract j ;  W^st  v.  Smith,  101  U.  S.  263",  25  fc.  ed.  809:  {eorrespoMt 
enee)  ;  Rhodes  vi  Cleveland- RoUing-Mill  Co.  17  Eed.  426  >  (meaning  of 
expressions);  Hitz' v.  National  Metropolitan  Bahk,'lll  U.  S.  732,  28 

-  '  '  L.  ed.  577j  4  'SupJ  Ct.  Eep.  !613'  '(true.,  ainount 'bf  consideration  in 
deed);  Union  R.  Co.  v.r.Durint,  95  U.;  S.  .57a,.  24.1;.  ed.  391  (abject 
of  deed  "in  trust")  ;  Claflih  v.  Fletcher,  7  Fed.  851  (real  property  in 
interest  in  judgment)  ;  Nash  v.  Towne,  5  Wall.  689,  18  Jj.,  edf  5gg 
(surrounding  circumstances)  ;, Mobile  &  M..R.  Co.  v.  Jurey,  111  TX  S. 

■'  ■'5g4;"59i,' 28' L.  ed.' 527,  530; '4 '^ilp.' Ct.'Rep.  ^66  (allowing' feviSlence 
that -Writing!  did  not  ex';^i'^sS  the  pfeirol  agreement,  and  tests  not  authot- 
itatively  delivered ) . 
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See  aUd  notes  in  6  L.R.A;  33;  164  (conaideiratioii,  of  .contract)  ;  ,20,;I..jR.A. 
101,  23  L.R.A.(N.S.)  1194  (consideration  of  deed)  ;  6  L.R.A.  32l,  and 
17  L.R.A.  270;  9  L.R.A.(N.S.)  967;  13  L.R.A. (N.S.)  1203;  13  L.R.A 
(N.S.)  780;  28  L.R.A.(N.S.)  417  (evidence  of  intention);  13  L.R.A. 
52;  17  L.R.A.(N.S.)  838;  28  L.R.A.(N.S.)  530  (as  affecting^^indorse- 
ment)  ;  4  L.R.A.  427,  6  L.R.A.  45,  and  17  L.R.A.  273*  (ifraudulent  in- 
'  tent)  ;  1  L.R.A.'  594,  816;'  3  L.R.A.  S36;  and  13  L.R.A.  649;  18  L.R.A. 
(N.S.)  288;  18  L.R.A.(N.S.)  434;  19  L.RiA.(N.S.)  136;  28  L.R.A. 
(N.S.)  1045  (as  between  parties  to  promissory  pote)  ;  20  L.R.A. 
705  (to  show  who  liable  as' malceir  of  note);  19  L.R.A.  302i  (ware' 
house  receipts)  ;  6  L.R.A.  323  (to  identify  beneficiary)  ;  6  L.R.A. 
43  (to  Identify  person);  1  L.R.A.  838,  3  L.R.A.  805,  .a^id- 6  L.R..jij 
41,  322  (to  explain  ambiguity)  ;  25  L.R.A.  265  (real  party  in  inter- 
est in  a  contract ) .  And  see  L.R.A.  Index  to  Notes,  Evidence,  subd. 
vn. 

The  admissibility  of  parol  evidence  to  vary  or  explain  the  contract  im- 
plied from  the  regular  ind-orsement  of  a  bill  or  note  is  discussed  in  an 
extensive  note  4  A.L.R.  764.     Supplemented  11  A.L.R.  637.      '■      ' 

62.  Order  of  proof. 

Tte  order  in  which  evidence  shall  be  received  is  a  matter 
resting  wholly  in  the  discretion  of  the  trial  court.^  '  '"' 

1  Mayer  v.  Brensinger,  180  111.  110,  72  Am.  St.  Rep.  196,  54  N.  E.  159. 

63.  Pedigree. 

As  to  when  and  under  what  conditions  entities  in  a  family 
Bible  are  admissible  as  evidence  in  matters  of  jiedigree,  see — * 

INote  to  Supreme  Council  of  the  G.  S.  F.  v.  Conklin',  41  L.R.A.  449. 

And  for  declarations  or  acts  of  others  as  evidence  of  i  mar- 
riage or  piedigree,' see — ^  i 

1  Notes  to  White  v.  White,  7  L.R.A.  799,  and  Eisenlord  v.  Clum,  12  L.R.A. 
838;  also  Champion  v.  McCarthy; '  228  111.  87,  11  L.R.A.(N.S.)  1 1052, 
81  N.  E.  1 808,  18  Ann.  Cas.  517 ;  Orthwein  v.  Thomas,  107  111. 
554,  4  L.R.A.  434,  11  Am.  St.  Rep.  159,  21  N;  E,  430;  Picken's  Estate, 
163   Pa.   14,  25  L.R.A.  477,   29   Atl.   875.  .        >  .'> 

64.  Phonographs. 

On  the  authority  of  cases  holding,  communications  through 
the  medium,  of  the  telephone ,  admissible,  it  has  been  held  that 
evidence  by  phonograph  is  also  admissible.*       '  -i'        ■    u 
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l.iRoyne  City,  G.  &  A,.R.  Co.  v.  Anderson,  146  Mich.  328,8  L.R.A.(N.S.), 
306,  117  Am.  S|;.  Eep.  642,  109  N.  W.  429,  10  Ann.  Cas.  283. 

65.  Photographs. 

Photographs  stand  on  the  same  footing  aa  maps  and  dia- 
gramsj  to  which  refer.^ 

1  And  see  notes  refferred  to  under  X-ray  photographs  infra. 

65a.  Possibility  of  issue. 

The  law  recognizes  the  possibility  of  birth  of  issue  in  all 
adult  women  that  terminates  only  at  death.  ^      :  ;; 

iHill  v.,^angampn  L,  &  T,  Co.  295  111.  619,  129  N.  E.,  5.54.  ,  ,  ;  ,  .  i 
A  note  upon  the  doctrine  as  to  possibility  of  issue  extinct  as  affecting 
.         property  rights  appears  in  48  I1.R.A.  (N.S.)  865.  : 

66.  Reason  for  positiyeness.  -■■  < 

:.  A  witness:  may  be  asked  why  he  is  confident  he  is  correct; 
for  a  reason  for  the  positiveness  of  relevant  knowledge  isirele-t 
vant.* 

(iTi'    ..:■■    ..  f    ,■;    ,1,:';     ,1      /i  ',"    ',:     ,      ,  ,  -;, 

IBlackvvell  v.  Hamilton,  47  Ala.  472;  ;A»gell  v.  Rosenbury,  12  Mich.  241, 

256;  Cole  v.  Lake  Shore  &  M.  S.  R.  Co.  105  Mich.  549,  63  N.  W.  647; 

j      Dikeman  v.  ^rnold,  83  Mich.  218,  47  N.  W.  113;  Thomas  v.  State,  27 

'''■'■Ga.'''^87.7     "  '  ' ....:-■      ■  y 

Biit  he  cannot,  under' pretense  of  giving  reasons  for  his  recollection,  state 
facts  material  to  the  issue,  but  inadmissible  by  the  rules  of  evidence. 
McBride  v.  Cieotte,  4  Mich.  478. 
Nor  can  a  party  bolster  up  testimony  of  his  own  witness  by  asking  tor 
the  reasons  which  induced  the  conclusions  to  which  he  had  just  tes- 
tified. Sprenger  v.  Taeoma  Traction  Co.  15  Wash.  660,  43  L.R.A. 
;•  :i-7Q6,-47  Pac.  17.         ,:  /  .-l    u     r- .         ".  1         '    ■'  - 

67.  Eeceipt, 

Any  terms  in  a  receipt  which'  iinport  a  binding  contract  or 
stipulation  between  the  parties  are  within  the  rule  excluding 
parol  evidence  to  vary  a  contract,^  but  that  which  is  a  mere  fe^ 
ceipt  is  not.*  .nfi  •■•    -'         '  ■-     i 

ittie  Lady  Frankl'in,  8  Wall.  325,  19  L.  ed.  45fe  and  note   (words 'agree- 

'"'  ing  to  account  bii  demand  for  the  thing  receipted  held  not  a  contract 

within  the  rule;   so  held  as  between  third  persons)  ;  Eaton  v.  Alger, 
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;.'••.- Z;  Abb.' App.,. Dee.  5.     Compare  Knoblauch' v.  Kronscbnabel,  18  Minh.- 
300,  Gil.  272.        ■..  ■  '  ,       i:     .1 

2  The  Lady  Franklin,  8  Wall.  325,  19  L.  ed.  455  and  note.     So  held  of  a 
bill  of  lading.     Ibid. 

''A 

A  mere  receipt,  if  not  sufficiently  explainedi  or  contradicted, 
is  conclusive.' 

1  Riley  v.  New  York,  96  N".  Y.  331. 
Oral  evidence  to  vary,  see  supra,  §  61. 

68.  Reference  to  a  third  person.  , 

When  a  person  refers  to  another  for  an  answer  on  a  particu- 
lar subject,  the'  answer 'is,  in  general,  evideri'ce' against  liiiii.'''  ' 

1  Duval  V.  Covenhoven,  4  Wendi  564.  ■    > 

This  rule  does  not  let  in  statements  on  a  different  suhjeoty 
such:  as '  info  riiation' given  to  -one  who-  Wasisentfor  money*  or 
forinstnactions,^' not  for; information.  ' 

1  Allen  v.  Killinger    (Murphy  v.  Killinger)    8  Wall.  480,   19  L.  ed.  470. 

2  Duval  V.  Covenhoven, '  *  Wend.  ,564.  ' 

It  does  not  let  in  the  results  of  inquiries  ihade  hy^tlie' 'third 
person  in  fionseq\3,ence  of  the  reference,  such  as  what  was,  en- 
tered, in  the  hpoks  |in  hig  charge.'  ,,,        ..,1;,,  ,,,      I, 

1  Lambert  V.  people,  6  Abb.  N.  C.  181,  76  N.  Y.  220,' 32  Am.  Eep.  293. 

69.  .Relevancy. 

Whatever  testimony  will  assist  in  showing  which  party  speaks 
the  truth  as  to  any  of  the  issues  is  relevant.' 

i,Platner  jy;.,,Platner,;,78  ,]Sf,  Y.  ,i90.j 

7Q.  38,e^ote  evidence.     , ;    .^,  _     ^ 

Evidence  may  be  rejected  as  too  remote.''  ,,, 

1  ::Seiijp,  ,Bank  ,v.  Stewart,  i;l^  U..  S.-,224,  231,  29  li.  ed.  101,  103,  5,^^up._Ct. 
,!Rep.  ^4^,,, and  caseg  cited;  Nicholson, , v.,  Waful,, 70  N.  Y.  604,  ijeyersing 
,  .   6,  Hun,  655,.  ' 
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7l'.''  Res  gestae.        ■'  '  ;i  i    '-   ■     ,'       ■!■ 

"  The'rule  6f  the,  res  gestm'  2iAm\is  declaration^  made  tindef.  tHe 
impulse  of  the  occasion,  thoiigli  SomCTvhat  separate'd  in  tinie' 
and  place,  if  so  woven  jntcjit  by  the  cireupi^tanpes  as,  to  receive 
credit  from  it.* 

1  Com.  V.  Hackett,  2  Allen,  136 ;  Travelers'  Ins.  Co.  v.  Mosley,  8  Will.  397; 

U'    19  L.  edi  437'  (a  leiading  case!;  but' carrying  tUe'rule  to  the  extreme  of 

its  usual  limits,  and  not  folloVed  to  that  extent  in  all  the  states)  l!  /, 

Conversation  preceding  this  &^  may  bfe'  adiiiitted.''  '  ' ' 

^Ahern  V.HGoQdspeed,',72!iIsri.  Y:  108,-  affirming  9  Hun,,  26ff;  iSehiudker  v. 
,,     People,  88  N.  Y.  192:.- fi' 

So  may  acts  and  declarations  of  third  persons  str'ailger§  to  the 
action,  as,  for  instance,  fellow  passengers  in  a  railroad  col- 
lision.* 

ITwomley  v.  Central  Park,  N.  &  E.  Rivch-  ,R.i  Co*i69  N.'  Y.  ,158,  25,  Am. 
Eep.  162;  Norwich  Transp.  Co.  v.  Flint,  13  Wall.  3,  20  L.  «d.  556. 

StalJembnts  by  Isy^standers  made  sometime  after  adeideht"aa  ''reS  gestw  are 
'discussed  in' a  note  42  L.R.A.  (N.S.):  94®.' 

The  rule  of  the  res  gestm  does  not  admit  declarations  so  sep- 
araied  from  thfe  occasion  as  not  to  '^ain  credit  from  the' impulse 
of' the  exigency,  or' as  to  admit  the  influence  of  intervening  trio- 
tives.* 

1  Abbott,  Tr.  Ev.  588,  and  oases  cited ;  14  Am.  L.  Rev.  817,  15  Am:  L.  Rev. 
71;  Waldele  v.  New  York  C.  &  Hf.  R.  R.  Co.'  9S  N.:  Y.'  274,  47  Am,  Rep.' 
41,  52  ( deola'ration  half  an  hour  after  the  occurrence)  ;  McDermott  v. 
Hannibal  &  St.  J.  R.  Co.  73  Mo.  516,  39  Am.  Rep.  ■^^l}i^i'o:<.'h\d 

The  general    question    of    statjeipenta  ,ip.a|'J?i   ^oiOfitiifle,.  after    age^deij.tj  as 

!   res  qestfB  is-  discussed  in  an  extensive  note,  in  42  L.R.A.  (N.S.)    917. 

-j''         J,ul  'liil  r-,.,  '.M  ,'.'},        :>.'      '  -.'       \,  -7-        ;/:        -',,1  i;  )i 

T       1  n        .  ■    '    '•''''''      ',.        ' '<ll<lr.'l ';•.  ,  il:,l  -    '     '■■'  ■     ■'■    \: 

It  does  not  admit  a  narrative  oi  a  pa^t  fact. 

•h^Z  (i        ■,  ,;       :       '.■\      ,  ".h'.j        ■   ,  :i,.    ,    -  ,  ,  ,■    „A:   n     -  ■  >"■!  r 

1  First  Nat.  Bank  v..  Oqean  Nat.  Bank,  6p  N.  Y.  278,  1?  Am.  Ryp.,181. 

AndMfor  further  cases  .as  to . how '^lear  1  the !  main  transaction:  d^clja-rations 
■>h  must  be  made  fin  order  to  conMitute,part  of, .the  :rea  gestce,,ais inotea 
to  Ohio  &  M.  R.  Co.  V.  Stein,  19  L.R.A.  733,  and  Barker  v.  St.  Jjpuis, 
I.  M.  &  S.  R.  Co.  26  L.R.A.  843  . 
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An  act  or  declaration  can  only  be  considered  a. part  of  tlj? 
re^,  gestoB,  when  it, illustrates,  explains  o:r  interpxiets  other  parts 
of  the  transaction  of  which  it  is  itself  a  part.^ 

1  Chicago  City  R.  Co.  v.  Uiter,  212  111.  i74,  72  N.  E.  195. 

73.  Speed.  ,       , 

A  witness  may  give  his  opinion  as  to  the, rate  of  speed  at 
which  an  automobile  was  running.^ 

1  Book  V.  Aschenbrenner,  165  111.  App.  23. 

Note  34  L.E.A.(N.S.)    778,  L.R.A.1918A,   705. 

The  admissibility  of  eyidence  as  to:  the !  speed  of  street  cars  is  discussed 
in  notes  in  34  L.Il.A.(N.S.)  784;  L.II.A.1918A,  702,  while  evidence  as 
to  the  speed  of  trains  and  hand  cars  is  discussed  in  note  34  L.E,A. 

;,    (N.S.)   ,,790,  ^_    ,  ■  ^^      :  ,,  ,     ,;,_     ;      -,,^  ,         ,, 

73.  statute  of  frauds,  ■;! 
Where  several  papers  are  relied  on  they  must  be  connected 

physically  or  by  reference.^    ''  ■■■!  '•'■'"'        "■  '  '  ■  '''''' 

l-Tallman  v.  Frapldin,  14  N.  Y.  584,  588,  reversing  3 ,  Duer,  395 ; ,  Giafton 
V.  Cummings,  99  U.  S.  100,  25  L.  edi  366t  Exceptions -to,  this,  lule— 
Beckwith  v.  Talbot,  95  U.  S.  289,  24  L.  ed.  496. 

,  Whether  the  law  of  the  forupi  or  of  the  plac,e.pf  cc>ntract,  ap- 
plies depends  pn  whether. the  c(,vi;estio.n  is  pne  of, title, to  realty  or, 
if  not,  on  whether  the  statute  is  so  expressed  as  to  go  to  the 
validity  of  the  contract,  or  as  only  forbidding  an  action.* 

1  Marie  V.  Garrison,;  13^: Abb.  N.  C.  214,, 299. 

74.  Stenographer's  minutes.  ' 
Testimony  given  on  a  foriner  trial  pf  the  same  cause  by  "a 

witness  now   deceased  or   beyond   the   jurisdiction*   may  he 
proved  by  the  stenographer's  minutes.* 

iFor  cases  on  the  general  rule,  see  Abbott,  N.  Y.  Dig.  Evidence,  §  336; 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Story;  104  111.  App.  132. 

2  Stewart  v.  First  Ntft.  Bank,  43  Mich.  257,  5  N.  W.  302   (no  question  as 

to  mode  of  authentication  seems  to  have  been  made).:    So  of  a  de- 
ceased witness.  > 
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^' The  minute?, '  tHoiigli  certified  by  tlife  stenographer,  are  liot 
comppljent.  without  further  a,uthentication.^  Otherwise,,  where 
the,  statute  makes  thqni  evidence.* 

1  :?hares  v.,  Barber,  61;  111.  271   (minor  point  and  facts  ^ot  stated);  s.  p. 

[Golden , Terra  lyiin.  Co.,  v.  Smith,  2  Dak.  377,  11  N.  W.  98. 

2  State  V.  Frederic,  69  Me.,  400.     They  may  be  i  admissible  a^fter  his  death 
;     as  entries  in  the  course  of  duty.  ■ 

Wiiere  the  stenographer  who  transcribed  the  minutes   testified  that'  his 
transcript  was  absolutely  correct,  but  that  he  had  not  compared  it, — 
'   Held,  not  error  to  exclude  for  want  of  c'dmpariaon.    People  v.  McKin- 
ney,  49  Mich.  334  (Cooley,  J.,  crimdnal  case). 

75.  Stipulation  as  to  facts; 

A  stj.,j)ula,1iion  admitting  the  facts  for  the  purposes  of  the  trial 
does  not  exclude  fi^rther  evidence  unless  so  expressed.* 

1  Dillon  V.  Cockcroft,  90  N.  Y.  649.    '" 

J  An  Application  to  relieve  against  a  stipulation,  on  the  ground 
that  the  allegations  admitted  by  it  were  false,  must  be  by  special 
niotioii.  It  is  not  error  to  refuse  to  consider  the  motioii  at  the 
trial.*  " 

1  Frisbee,  v.  Ktzsiinohs,  3  Hun,-  674, 

>The' party  should  ask  leave  to  withdraw  a  juror,^ 

1  Dillon  y.  pockcroft,  90  N.  Y.  649. 
.-.-I, 
7?.  Subscribing, witness  to  prove  execution. 

. ;-, ,  The  gen^aV  Y^ls  is,  tha,t,  th^,  attesting'  witness  to,  a  writ-,., 
ten  instrument  is  regarded  as  the  person  properly  to  be  call,^(J,^ 
to  prove  its  execution,  when  he  can  be  had,*  though  there  are, 
of' course,  exceptions  to this'^ rule.*  ■ '■     '  *    ''     -'''•'     ■■  fv,t.-i  ; 

And  the  statutes  allowinig  parties  to  testify  has  not  cha-liged 
the  rule  requiring ,  the  production  of  ,  the  attesting  witnesses 
where  they  can  be  had.'  <.  . 

1  Stone, v.Metcalf?,  1  Starkly,  53,  4  Campb^  217;  Berney  v.  Read,  7  Q-  B. 

'"79,  1I5  Eng,  Epprint,  47,  14  L;'J.  Q.'  B.  N^.  S.;  247,  9  Jur.  620;  Leigh 

■     V.  tloyd,  35  "Beav.  455,  55  Eng. '  Reprint,  Ji72 ;   Jenks  v.  Terrell,"  73 

Ala.  238;  Barron  v.  Walker,  80  Ga.  121,  7  S.  B,  272;  Foye  v.  leigh- 
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,,  .ton,  ,24  N.,  H.  29,;,Pullen  v.  Hutchinson,  25  Me-,  249;  l?mj|t^  y..  Myler, 
22  Pa.  36^  Wii^liama  v.  Davis,  2  N.  J.  L.,2r7;  MoMiila,ii  y.  Lamed, 
41  MTiclil  521,' 2  N.  W.  66^;  Barry  v.  Ryan,  4  Gray,  523;  Whitaker 
V.  Salisbury,  15  Pick.  534;  Eiclielberger  v.  Sifford,  27  Md.  320;  Stevena 
V.  Irwin,  12  Cal.  306 ;  M'Murtry  v.  Frank,  2  T.  B.  Mon.  113 ;  Sims  v. 

■■    6ims,*5"!Humpli,  37of"'Craddock  V:' Merrill,  ^  Tex.  495;   Weigana^'v.' 
Siehel,   4' Abb.   App.   Dec.  ''59S;    Mariner   v.    Saunders,   10    111:   113; 
Boyer  v.   Norris,   1   Harr.    (Del.)  -22;    Pearl  v.   Allen;   1   Tyler    (Vt.)' 
4;   Glasgow  v.  Ridgeley,   11  IVlo.   34;    Sampson- v.  Grimes,  7  Blajckf. 
■  176;  Willson  v.  Betts,  4  Denio,  201;  Jones,  v.  Underwood^  28  Barb..,481j'/ 
Van  Dyne  v.  Thayre,  19  Wend.  162;   Story  v.  Lovett,  1  E.  D.  Smith, 

;..153.     Coiitra,>  Garrett  v.  Hanshue,  53  Ohio  St.  482,  35  L.R.jA,  321,  42 
N.  E.  256.  .  ;      •     .     '  ■,  ...:_■! 

2  For  a  comprehensive  treatment  of  the  rule  and  its  exceptions,  see  note 

to  Garrett  V.  Hanshue,  35  L.R.A.  321  et  seq> ;    .      ,,      -s  jroi ' f;l!t  Mi?     gt 

3  Brigham  v.  Palmer,  3  Align,  450 ;  Kaliii^s  v.  Gerrlsh,  7  Nev,  Si';  ^  Jones 

V.  Underwood,  28  Barb.  481 ;  Hodnett'v.'  Smith,  41  How'.'  Pr.  190.'' 
Contra,  Bowling  v.  Hax,  55  Mo.  446;    Garrett  v.  Hanshue,  53  Ohio  St. 
482,  35  L.R.A.  321,  42  N.  E.  256. 

Temporary  ..^bsence  pr;  ,sackness  of  "\Yitness  will  jiqt  lauthoylze 
otter  evidence  to  establish  the.  execution  of  an  instrument.^ 
But  wh^re  a  _wiJiness,  cannQt,.,lp^  had  by,  reason  of  his  death,,  or 
because  he  is  beyond  the  jurisdiction  of  the  court,  or  his  where- 
abouts cannot  be  ascertained  by  diligence,  secondary  evidence 
is  allowed.^  And  where  witness"  is  interested'  or  incompe- 
tent *  the  rule  seems  to  be  that  secondary  evidence  is  admis^ 
sible.  In  some  cases  the  deposition  of  the  witness  has  beeii  re- 
ceived to  prove  the  execution  of  the  instrument.*  And  evidence 
of  one  of  two  attesting  witnesses  establishes  ptinia  facie  the 
execution  of  the  instrument,  and  it  is  not  necessary  to  call  the 
other.^  And  an  instriiment  over  thirty  years  old  need  'not  be 
established  by  proof  of  the  subscribing'  witnesses,  the  instru- 
nieiiV Being  said' to  prove  itself .''  '■""'' 

1  Brown  v.  Hicks,  1  Ark.  232;  Harrsl'v.  Ward,  2  Sneed,  6^0 ;  Gordon, vi 

i".    P^yne,  1  If.  .C.  pt.  l,;p.  i74  .(1  Martin,  pt.  J.,  p.  72)  ;  Harvey  y.  [Jones, 

l.Ni-.C.  pt.   1,  p.  .33.  „|(1  Martin.^pt.   1,  J).  41);   Jones  v.  Brewer,  4 

Taunt.  46;   M'Cord  v.   Jolinsoh,  4  Bibb.  531;    Creighton  v.  Johnson, 

Litt.  Sel.  Cas.  (Ky.)  240.  ■      '      '', '  '^' 

SJjooJte  -v.  Cobb,  18,  Ala,,  585,;,  Thomas  Y-  Wallace,  5  .^la.  268;  Tatum  v.  , 

,,.,,liiohr,.  21  Aric.  349; 'Nicks  v.  Rector,  4  Ark.  252;  McGarrity  v.'Bying- 

ton,  ,121  Cs^l.  426,  2  Mov.  Min.  Rep.  311;  Harris  v^  Cannpn,  6  Qa.  382; 
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Boe  V.  Koe,  31  Ga.  593;  ,G,r«ipver  ,:^vPqffee„  .J9  ^la,  61;  Jojips  v. 
Copprider,  1  Blaefcf.  47;  Gordon  v.  Jllll^jr, .  j  1^4.;  531;  Bje^^iett  v. 
EiVnypUi  4  Dana,  422,;  McGowamv.  Jjauglilan,  13,  L,a.  ,Ann,  24?;  Heed 
V.  Wilson,  39  Me.  585;-Parker  v.ii^assitt,  1  Harr.  &.  J,  337;  Troeder  v. 
K^yams,  153  ,^^S9.  536,  ,27  N-^-  |75;  Dudley  y.  ^Suijuier,  5|M!as^.^. 
438;. Little,  v!  Chj^uyi'i),  A^lJ^q.  ■626;,,Wa^do  y,,  Eusse]J|,' 5  jyio.  3!^7,; 'Goiiid' 
y.  Kjell^y,  16,'if.' H.  551;  ^rjn^rpng  vI,'Den,  15  isf.",Jf,L.  186 ;' .'Jaqison 
ex^djem,  Woodrijff  v.  Cody,  ,9,  Cow..  149;,  Jackson  ,  ex  dem.  Boyd  v. 
Lewis,  13  Johns.  504;  Lush  v.  Druse,  4  Wepd.  313;   Borst  v.  Eipple, 

^5  N.  Y.  33;  Van  Eensselaer  v.  Jones,  2, Barb!  643;  Teall  v.  Van  Wyck, 

'lO  fearb.376;  Baker  v.  Blount/ -3  N.  C.  (2  Hayw. j '  404 ;  Edwards  V. 
Sullivan,  30  N.  C  (S  Irecl.  L.)'  302;  'Clark  v.  Boyd,;2  Ohio,  56;  Rich- 
ards V.  gkiiff,' '8' Ohio  St.  586;  Gallagher  v.  LondoA  Assur.  Corp.  149 
Pa.'  25,  ^4Atl.'  115;'  Harris  v.' Hoskins,'2  Tex.  Civ.  App.  486,  22  S. 
\S^!'.2^i;',SanWn  v:  Cole,  63  V^i  ^^0,  14  L.R.A.  208,  22  Atl.  716; 
Bogie.' V.   Sulltyaiit;' 1   Ca,ll    (V^.')    '56^^    Ciirrie  V.'"Dbnald!;' 2   Wash. 

,;(Va.)   58  ;"fcrnited' States' V.  Boyd,  8  App.  D.  6.  440|;  Barnes  v.  Trom- 

'powsky,7'T. 'e.  ^65,'iqi'Eng.' Reprint,  966. .       '    "'[ 

to  what  is  the  next  best  evidence  to  the  subacribina;  witiiess,  there  is 

•  -..'■  '  \      ■      ''  '       -     ^\  r  '    ■  T      -,     ,  ,        :       • :  ^ 

some  conflict  of  authority;  sb'me  courts  holding  that  the  best  evidence ' 

is  proof  of' his  handwriting,  while  other  courts  hold  that  evidei'ce  of 

the  party  or  h.i's  handwriting  is  e'qualto  that  of  the  attestihg  witness. 

As  to  this  conflict,  se^' note  in'  35  L.R.A.  326.'      '         ■    ,'  -  ■        " 

SKeefer  v.  ZiBimeripan,  ,22,,]M;d.  274;   Godfrey,  v.  Npi-ris,  I^^trange,  34, 

!  ,93  En^.' Eepri'nt,  367;"Mitchell  y.  J<^ljnson,,  Moody  & 'M.  I'jd;.  fcunliff 

'  -It.,  Sefton,  ,2  Bast,.  183^,  102  Eng,  Eepryjt,^  338;,  Gos's  y^  Tfacy.  -1  P- 

"Wms.'   289^    24   Eng.'  Eeprint^    39^1'  2''"Ve'rn.    699,  "23  'En'g.    Reprint, 

1053;   Henarie  v.  Maxwell,   10  N.  J.  L.  297    (where  witness  became 

interested  as  executor  or  administrator)  ;  Swire  v.  Bell,- '6  T.  E.  371,  101 

Engs  Reprint,  207;  Amherat  IBank  v;  Root,  2  Met.  522;  Umphreys;  v. 

Hendricks,  28  Ga.  157;   Dudley  v.  Sum.nei:,|,5  ]^^?.!  43,8j   Niehpl^,y^, 

.      H^yes,  13.  i.Conn.  1,55  _  ('vphere  witness,  was  interested  at  tiipe  of.at- 

'testation ) .'  '  ~  ''■       •    (  ■- 

Where  witness  becoraes  interested  after  attestation,  there  is  some '  conflict 
of  authority,  some  courts  holding  that  in  such  case  handvpr'itihg  of  ■ 
■'•Vithefe^  cannot  be  proved  ( Jfihilston 'r/  Knight,  5  N.  0.  (1  Murph.) 
293;  Edwards  v.  Perry,  21  Barb.  600;  Hovill  v.  Stephenson,  5 -^ing-j 
493,  130  Eng.  Reprint  1152;  Bennet  v.  Robinson,  3  Stew.  &  P.  (Ala.) 
-  227;  McEinley  v.  ilrvine,  13  Ala. .681,;  ;Paterson  y. '.SGhenek,,  15,  N.  J. 
L.  434;.  Joaies  V.  Phelpsy  5  Mich.  218;;  Daviscfn  y.  ..Bloomer,  1,  Dall. 
123,  1'  L.  ed.  64)  ;  but  .other : cases  hold  thafe  i.U!  such  case  eaMsqution 
of  the!  instrument  maj*:  Iw.  proved  fby.  evidence  i  of  his  handwriting 
(Hamiltdni  V.  Marsden,  6'Binn.  45;,  LaUtermilchiv.-Kneagy,  3-,S?rg.  & 
El  202;  Tinnin:  V.  Price,  31iMiss.  ,4225  Bell  v.  Gowgell,  ,1  A*hm,,,(Pa.) 
Tj'Watts  V.  Kilburn,  7  Ga..356).     ,.•  ij  .         -        ',:...,      ■,■      ,    ;,- 

•  Buckley  v.  Smith,  2  Esp.  697   (incompetent  beeaiise  of  marriage)  j  Jones 
V.  Jones,  12  Rich.  L.  116;  Gilliam  v.  Perklnson,  4  .Raijdi,':  (Va.)  3,2^r; 


512  ■       -CIVIL  tbiAl  brief. 

(incompetent  because  of  color) ;  Bennet  v.  Eobinfebn,  3  Stew.  &  P. 
(Ala.) '227';  Jones  v.-  Masoh,  2  Strange,  833,  93  Eng.  Kep*Mt; ' gSl ; 
Watts  V.  Kilburn,  7  Ga.  356;  Ellis  v;  Smith,  10  Ga.  253  (incom- 
petent because  of  conviction  of  crime).  ' 
B  Hamilton  v.  M'Guire,  2  Serg.  &  R.  478;  Sjuith  v.  Aabell,'33  S.  C.  L.  (2 
Strobh.)  141;  Rich  v.  Trimble,  2  Tyler  (Vt.)  349;  Love  v.  Paytoii,  1 
Overt.  255;  Charles  v.  Scott,  1  Serg.  &  R.  294;  Oliphant  v.*  Taggart, 

1  Bay,  255;   Clark  v.  Houghton,  12  Gray,  38;   Jlusbrow  v.  Graham, 

2  N.  C.   (1  Hayw.)   36i:     '  /     " 

6  Youngs  y.  Sunderland,  15  N.  J.  L.  32;  McAdams  v.  ^tilwell,,13  ,Pa.  90; 
Jackson  V.  Shel4oi,  22  Mp.  569;  McGowan  v.  Eeid,  27  S.  C,  262,  3 
S.  ,11.  337;  Eichelberger  v.  Siflord,  27  Md.  320;  Shirley  y^  Fearne,  33 
Miss,  653,  69  Am.  Dec.  375;  Melcher  v.  Flanders,  40  N.  H.  139;  Rus- 
sell V.  Coffin,  8  Pick.  143 ; ,  O'Sullivan  v.  Qverton,  56  Conn.  102,  14 
Atl.  300;  Frink  v.  Pond,  46  N.  H.  125;  Smith, y.  Chamberlain,  2  N. 
H.  4,40;,  Green  ,v,  Maloney,  7  Ho,^st.  (Del..)  22,  30  Atl.  672;  iTevis 
V.  Collier,  84  Tex.  638,  19  S.  W.  801;  Re  p,omero,!43  La.  Anu.  975, 
9  So.  919;  Burke  y.  Miller,  7  Cush.  547;  White  v.  Wood,  8  Cush.  413. 

'Pendleton  v.  Robertson,  —  Tex.  Civ.  App.  — ,  32  S.  W.  442;  Healy  y. 
,Moul,  ,5  Serg.  &  ,R.  181;  Nixon  v.  ,Portei;,  34  .Miss.  6^7,  69  Am.' Dec. 
408 ;  Carter  y .  Doe,  21  Ala.  73 ;  Jackson  ex  dem.  Van  Schaick  y. '  I(avia, 
5  Cow.  123,  15  Am.  Dec.  451;  King  v.  Sears,  9^1  .Ga.  577,  18  S.  E. 
830;  Stockbridge  y.  West  Stockbridge,  14  Mass.  257;  Bennett  v.  Eun- 
ypn,  4  Dana,  i^S;  Isfational  Commercial  Bank  y.  Gray,  tl  Hun,  29'S, 
24  N.  Y.  Supp.  997;  Hewlett  y.  Cock,'?' Wend.  371;  Crane  v.  Mar- 
shall, 16  Me.  27,  33  Am.  Dec.  631;  Waldron  v.  Tuttle,  4  N.  H.  377, 

77.  Tampering.  , 

It  is  competent  to  prove  that  the  adverse  party  has  tampered 
with  witnesses  *  or  a  juror.* 

But  that  plaintiff's  agent  tampered  with'  evidence  is  not 
enough,  unless  shown  to  have  been  done  in  the  course  of  em:, 
ployment.^  ,i  :  ,      ,    :  ,  . ,    ,  ,^  ,,,     ,.., 

And  a  party  charged  with  tampering  has  a  right  to^  testify 
in  explanation.*  '  '  ;    >'"'      | 

iGuIeretite  v.  McKiriley,  27  Hun,  320  (offer  to ibriba) ;  Chicago  City  R. 
'  'Co;  V.  MoM^hofi,  103  111.  485,  42  Am.  Rep.  29;  Egan  v.  BOwkrir,  5 
Allen,  449  (subornation  of  a  deposition  competent  though  deposition 
be  not  used)  ;  Brown  v.  Byam,:  65  Iowa,  374,  21  N.tW.  684-,  Bnell  v. 
Bray,  56  Wis.  156,'  14  N.  W.  14  (letters  urging  testimony' iin  sifSScSified 
way,  or  warning  against  aiding  ad*«rSary) ;  PeopliB  v.  Marion,  29 
Mich.  31  (unnecessary  to  cross-exainine  the  witness  first) ;  Martin 
V.  Barnes,  7  Wis.  239.    .       ■  . 

8  People  V.  Marion,  29  Mich.  31. 
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8' Green  v.  Woodbury,  48  Vt.  5;  'Chicago  City  R.  iGo.  v.  McMahon, ,  103  HI. 
.  ,     485j;4a  Am.  Rep.  29.  ,  ,,  , 

« Homer;  v., Everett,. 91  N.  Y.  641;  Dpnohue  v.  People,  56, N.  Y., 2,08;  Lynch 
V.  Coffin,,  131  Mass.  ,^,11,  (saying  tlje  judge  may,  in  hip,  discretion,  al- 
low explanation) . 

78.  Telegrams. 

1  In  generali,  wtere  the  course  of  communipatJDn  i8;su,cli,  that 
the  meissagei  as  delivered  to  the  telegraph  company  binds  either 
party,  that  paper  is  primary'  evidence  as  against 'such  party. 
Where  such' that  the  message  as  received  binds  either  party,  that 
pfipei:  is  primary  evidejnce  against  him.  ^ 

r  Eelevant  letters, and  telegrams  whieh  the  party,  on  testifying 
as  a  witness,  does  not  ideny  that  he  received  or  sent,, may  be  re- 
ceived.if  they  ai'e  a  connected  part  of  a  correspondence  otherwise 
already  in  evidencfe.^  '  ■■    ■■''■!■- 

lOregon  S:  S.  Co.  v.  Oti8,-14  Abb, .N.  C.  388  and  394,  with  note,  and, cases 
there  collected  on  all  the  various  aspects  of  qffering  telegrams  as  evi- 
dence, i  ,      ; 

The  adinissibility  of  telegram  on  behalf  of  person  receiving  it  in  reply  to 
another  is  discussed  in  note  44  'L.R.A.  438.  i 

2  Oregon  S.  S.  Co.  v.  Otis,  14  Abb.  N.  C.  388  and  394,  with  note  and  dases 
'"there  collected  on" all  various  aspects  of  offering  telegrams  as  evi-" 
dence.  -.  I    '       I  ''.'.•''-• 

79.  Telephones. 

When  a  persona  places  himg^lf^  in  cor^nectioji  with '  the  tele-, 
phone  system,  through  an  instrumeitt  in  his  o:^ce,.  he  thereby 
inVit;es  communication,  in  relation  to.  his  business,  througli,,^hat 
channel;  and  conversations  so  held  are;  as  admissible,  in- evi- 
dence, as  personal  interviews  by  a  customer  with -an  unknown 
clerk  in  chaTge  of  ah  ordinary  shop  would  be  in  felatfonnW 
the  business  there  carried  on.'  And  such  a^jeonversation^.is 
admissible,  -although  the_  parties  ,wpre  unable  to-  ceimmu4ii6ate 
directly  with  each. other,  and  did.iso  .through  the, hifediuin  of 
an  operator.*  ■'   "      .      _.r  •: 

And  when  a  person  asks  for  connection  with  an  office  ori 
place  of  business'  which  is  connected  with  the  telephone  sys- 
tem, and,  when  the  cdnnectidn  is  niade,  sdnieone'  cla'iming  to 
represent  the  office  answers,  the  conversation  is  admissible  With- 
Abbott,  Civ.  Jur.  T.— 33. 
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out  further  identificatibn  of  the  office  or  place'  of  business.' 
Otherwise,  however,  when  the  communication  is  of'  such'  a  na- 
ture as  to  require  identification  of  the  particular  individual 
with  whom  th6  conversation  is  carried  on.*  When  identifica- 
tion of  the  individual  is  necessary  the  voice  is  a  piroper,  though 
not  necessarily  the  exclusive,  means  of  identification.* 

1  Wolfe  V.  Missouri  P.  R.  Co.  97  Mo.  473,  3  L.E.A.;539,  10  Am.  St.  Hep. 

331,  11  S.  W.  49;  Globe  Printing  Co.  v.  Stahl,  23  Mo.  App.  451;  Roob 

Island  &  Pi  E.  Co.  v.  Potter,  36  III.  App.  590;  Godair  v.  Ham  JSf^t, 

Bank,  225  111.  572,  116  Am.  St.  Rep.  172,  80  N.  E.  407,  3  Ann.  Cas. 

447.  ,''■■'       '  

And  as  to  the  validity  of  an  acknowledginent  through  a  telephone,  it'wa^ 

held  that  the  certificate  of  the  notia,ry  iii  due  form  was  conclusive,  in 

the  absence  of  fraud,  duress,  accident,  or  mistake.     Bapningi  v.  Ban' 

ning,  80  Cal.  271,  13  Am.  St.  Rep.  156,  22  Pac.  210.       ,  ; 
*  Sullivan  v.  Kuykendall,  82  Ky.  483,  56  Am.  Eep.  901;  .Oskamp  y.  Gads: 

den,  35  Neb.  7,  17  L.R.A.  440,  37  Am.  St.  Eep.  428,  52  N.  W.  718. 
8  Wolfe  V.  Missouri'  P.  R.  Co.  97  Mo.  473^  3  L.R.A.  539,  10  Am.  St.  Eep. 

331,  11  S.  W.  49;  Rock  Island  &  P.  R.  Co.  v.  Potter,  36  111.  App.:  590; 

Missouri  P.  R.  Co.  v.  Heidenheimer,  82  Tex.  195,  27  Am.   St.  Rep. 

861,  17  S.  W.  608;  Guest  v.  Hannibal  &  St.  J.  R.  Co.  77  Mo.  App. 

258.     Contra,  Planters'  Cotton  Oil  Go.  v.  Western  U.  Teleg.i  Co.  126 

Ga.  .621i  6  L.EJi..,(N.S.)   1180,  55  S.  E.  495. 
*J.  Oberman  Brewing. Co.  v.  Adaana;  3,5  111.  App.  1 540;  Kimbark  v.  Illinois 

Car  &  Equipment  Co.  103  111.  App.  632;  C.  C.  Thompson  &  W^Co.  v. 

Afpleby,  5  Kan.  App.  680,  48  Pac.  933;  Murphy  v.  Jackson,  142  N.  Y. 

215,  40  Am.  St.  Eep.  590,  36  N.  E.  882;   Swing  v.  Walker^  ,27  Pa.. 

Supep:  Ct.  366.  .  ■-:»(..         ■'■■. 

But  see  Guest  v.  Hannibal  &  Si.  J.  R.  Co.  77  Mo.  App.  258,  arid  Globe 
Printing  Co.  v.  Stahl,  23  Mo.  App.  451,  holding  that  when  one  is  con- 
nected with  the  place  of '  business  of  one  with  whom  he  desires  to 
converse,  and  is  answered  by.  someone  assuming  to  be  Suph  person,  it 
will  be  presumed  that  he  is  such  person. 

6  People  v.  Ward,  3  N.;  Y.  Crim.  Eep.  483;  Gait  v.  Woliver,  103  111.  App. 
71;  Shawyer  v.,  Chamberlain,  113  Iowa,  742,  86  Am.  St.  Rep..  411, 
,84  N.  W.  661;  Deeriug  v.  Shumpii,  67  Minn.  348,  69  K  W."1088; 
Stepp  V.  "state,  31  TeX^Crim.  RepV  349,  20  S.  W.  753;' People,  v.  Wil- 
lett,  92  N.  Y.  29;  State  v.  Howard,  92  N.  C.  772;  Davis  v.  State,- 15 
Tex.  App.  594:  :    i  ,      , 

For  a  detailed  review  of  the  cases  on  the  question  of  necessity  an4  suffi- 
ciency of  idsntificatipn  as  a  founciation  for  the  admission  of  a  con- 
versatien  by  telephone,  gee  not?  in  6  L,R.A.(JSr,S.)  1180;  L.K.A.1918D, 
720,  -        c 
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Whether  the  utterance  of  voice  as  heard  through  the  telephone,  Is  alone 
sufficient  evidence  of  identity,  see  also  28  Alb.  L.  J.  422.. 

80*  Trust.  I  ,, 

Oral  evidence  is  competent  to  establish  a  trust,  notwithstand- 
ing the  statute  of  frauds,  where  its  exclusion  would  work  a 
fi-aud.* 

113  Ahb.  N.  :C.  334,  338,  note; , Wood  v.  Eabe,  96  N.  Y.  414,  48  Am.  Eep. 

640.  ■'".' 
As  to  tracing  records,  see  Knatchbull  v.  Hallett,  L.R.  ,13  Ch.  Div.  696, 

49  L.  J;  Ch.  N.  S.  415, '  42  L.  T.  N.  S.  421,  28  Week.  Rep.  7Si2;'-9 

Abb.  N.  C.  41,  note. 
As  to  oral  evidence  of  trust  in  partnership  land,   see  note  to  Robinson 

Bank  v.  Miller,  27  L.R.A.  464;  to  vary  trust,  note  to  Collar  v.  Collar, 

13  L.R.A.   622;   to  establish  '  trust,  notes  to  Fefguson  v.  Rafferty,  6 
i      L.R.A.  47,  and  Durkin  v.  Cobleigh,  17  L.R.A.  270. 

And  see  generally  L.R.A.  Index  to  Notes,  Trusts,  n.  c. 

81.  United  States  courts. 

"The  mode  of  proof j  in  the  trial  of  actions  at  common  law, 
shall  be'  by  oral .  testimony  and  examination  of  witnesses  in 
open  court,  except  as  hereinafter  provided."  * 

1  United  States  Rev.  Stat.  §  861,  Comp.  Stat.  §  1468,  3  Fed.  Stat..  Anno. 
2d  ed..  p.  168. 

,The,  provisions  rpfeired  tq  as  "hereinafter"  .relate  to  taking 
depositions,  and  dp  not  sanction  examinations  before  trial,  such 
as  allowed  by  recent  state  statutes.^  , 

lEx  parte  Fisk,  113  U.  S.  713,  726,  28  L.  ed.  1117,  1122,  5  Sup.  Ct.  Rep. 

■'    724.  !•  '■■        '■:■'       ■  ■ 

Every  action  at  law  in  a  court  of  the  United  States  must  be 
governed  bythe  rule  or  by  the  exceptions  which  IT.  S.  Eev.  Stat. 
§  361,  supra,  provides.  Thei;e:  is  no  place  for  exceptions  made 
by  state  statutes.* 

lEz  parte  I*isk,  supra. 

"The  competency! of  a  witness, to  testify  in  any  civil  action, 
suit,  or  proceeding  in  the  courts  of  the  United  States  shall  be 
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determined  by  the. laws  oi  the  state' or  territory  in  whicjh  the 
court  is  held."  ^ 

J  United  States  Eev.  Stat  §  858,  as  amended  in  U.  S.  Comp.  Stat.  §  14^4;'' 
i-     9  Fed.  Stat.  Anno.. 2d  ed.' p.  1421.      :-     '     i,,  ,i,  ,.,■ 

The  provision  in  TJ.  S.  Eev.  Stat.  §  858,  U.  S.  Compf  Stat.' 
1901,  p.  659,  in  respect  to  the  rights  of  persons  of  color  as  wit- 
rifesses'pribr  to 'the  amendment  of"  that  section  by  §  146'4,  9,!Fe(i.'' 
Stat.  Annp.  2(1  ed.  p.  1421,  wherever  it  differed  from  sitat^ 
statutes  was  held  to  control  the-,  United  States  courts.^     , 

1  King  y.  Worthing-ton,  104  U.  S.  44,  51,  26  L.  ed.  652,'  655. 

!  It  is  npw,  therefore,  a  general  rule  that  the  law  of  evidence 
prevailing  in  the  state  courts  controls  the:  courts  of  the  United 
States.*  ,     ,  

1  United  States  Eev.  Stat.  §  858,  Comp.  Stat.  §jl464,  9  Fed,  St^t....Annpj, 

2d  ed.  p.  1421;  Vance  v.  Campbell,  1  Black,  427,  arid  note  inlV't.  ed; 

168;  King  t.  Worthihgton,  104  U.  S.  44,'50,  26  L.  ed.  652,  654;  Connec- 
,,,    tieut.Mut.  L.  Ins.  Co.  v.  Union:  Trust  Co.   112  ,U.   S.  250,:  :255,  28  L. 

ed.  708,  710,  5  Sup'.' Ct.  Eep,  ,1;19,  .  ,,;         ..;,..     ;;  ■  ,  , 

See  also  on  this  question,  note  to  Re  Secretary  of  Treasury,  11  L.R.A. 

,275.'  .        .'■<■■;,  .  ,,■-■.  .  '       I      '■■.-.-   '.'. 

82.  Usage. 

In  the  interpretation  of  a  contract,  a  uniform,  continuous, 
and' well-settled  lisage  pertaining  to  its  su'bject  may  be  proved, 
if  not  opposed  to  the  law  and  not  unreasonable.* 

1  Walls  V.  Bailey,  49  N.  Y.  464,  10  Am.  Eep.  407 ;  Barnard  v.  Kellogg,  10 
Wall.  383,  19  L.  ed.  987;  Fuller  v.  Eobinson,  86  N.  Y.  306,  40  Am. 
Eep.  540. 
Evidence  of  custom  to  eompel  consignee  to  pay  freight  and  deduct  it  from,, 
:  price  of  goods,  not  admissible  in  action  against  guarantor  of  price  of 
•  lumber  to  be  shipped  f.  6.  b.     Chandler  Lumber  Co.  v.  Eadke,  136 
Wis.  495,  22  L.E.A.(N.S.)  713,  118  N.  W.  185.  '  -  ■ 

For  the  general  rule  and  its  exceptions,  see  1  Abb.  N.  C.  470,  note,  and, 
Abbott,  Trial  Ev.  296.  '      "'  "'..■[  --.'l- 

As  to  the  admissibility  of  oral  evidence  oi  a  custom  or  usage,  see  note 
to  Conestbga  Cigar  Co.  v.  Finke,  13  L.R.A.  440. 
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That  evidence  of  usage  or  customisinot' adiiiii8Si))le.on.a  qiieation  of  Jiegli- 
gence,  see  note  to  MacCulsky  v.  Klosterman,  10  L.E.A.  786.  , 

"'  TJsage  cannot  be  proved  to  contradict  a  rule  of  law ;  *  or  con- 
tradict unambiguous  terms  in  the  Contract ;  ^  bt  its  legal  effect.* 

ICorn  Exoh.  Bank  v.  Nassau  Bank,  91  N.  Y.  74,  and  cases  cited;  Barnard 
V.  Kellogg,  10  Wall.  383,  19  L.  ed.  987.     See  also  note'to  Conestoga 

,,     Cigar  C;0.  y.Finke,  13  L,R,A.  43?.,,,  ,,        ..j     ,       ,,      .  ,    , 

?^,armers;,(S!i  M.  Nat.  Bank  v.  Logan,  74  N.  Y.,.5.6§.     See  also  notetqCon- 

I    ;,estoga  Cigar  Co.  y.  Finke,  13  L.R.A.'440. 
3  Barnard  v.  Kellogg,  10  Wall.  383,  19  L.  ed!  987. 

,  Usage  of  language  may  be  proved  to  show  ,the  meaning  of 
T»?orda  o.tl^er'vyis.e  unambigTious.^ 

l-kyers  V.  Sari,'  SOL.  J.  Q.  B.  N.  S.  9,  t  Jur.  N.  S.  97,  9  Week.  Repi  96; 

Evidence  'to ' prove  prevailing  custom  as  to- system  of  reckoning  time  is 
admissible  ip  determining  meaning  of  word  ''noon."  in  contract.  Roch- 
ester German  Ins. ,  Co.  v.  Peaslee-Gaulbert .  Co.  120  Ky.  752;  ,1  L,R,A. 
{N.S,)i  364,  87  S.  W.  1115,  8p  S..W.  3,  9  Ann.  Gas.  324. 

'    '  ' 

!,  ,If  a  ijsage  of  a  particulari  trade  or  Ipcaljiy  is,  proved,  the  ad- 
verse, party,  .jfiuoti  of  such  ,1^a.de,,  may  rel^ut  its;efE,ect  by  .proy,- 
ing  his,  ignorance  of  it.^;, 

1  Walls  V.  Bailey,  49  N.  Y.  464,  10  Ani.  Rep.  407;  Johnson  v.  DePeyster, 
.50  N.   X-,  666. 

"The  good  faith- of  a  transaction  being  impugned,: conformity 
to  usage  mky  be  shown.  ^ 

I'butchess  County  Mut.  Ins.  Co.  v.  Hachfield,  73  N.:  Y.:  226;       .  !w 

33.  Value  and  damages. 

,.',' Where  the  witness  is  cQinpetent ; and  states.thp,,facts,'jbi^, con- 
elusion  as'to  the  amount  of  pecuniary,  injury  to  property  .hav- 
iiig  a  market  value — -i. '  e.,  the  value  before  and  after  the  injury 
—is  generally  deemed  admissible,  although  it  ihay  be  identical 
.ypththp  question,, on ^^biicli, the  jury  are  to  fin,d.^' ' 

■»  Ai^bpttj_'|':(?ri.al  EyV 598 ;, , Abtoiit,' N.  Y.  Dig.  Evidence,'  §§  15t,'l90'     '' 

As  to  opinion  evidence  on  a  question,  of , the  y^lne  of  la,nd,  taken  in  a  con- 
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demnation  proceeding,  see  note  to  San  Diego  Land  &  Town  Co.  t, 
Neale,  3  L.E.A.  83.  '•-■  . 

As  to  opinion  evidence  on  the  question  of  the  value  of  legal  services,  see. 
.Louisville,  N.  A.  &  C.  R.  Co.  v.  Wallace,  136  111.  87,  26  N.  E.  493,  and 

u  .■,  note  to  same  case,  11  L.E.A.  787.\  ■  c  -i     ■  - 

And  see  L.E.A.  Index  to  Notes,  Evidence,  xii.  f. 

84.  X-ray  photographs. 

The  same  rules  which  govern  the  introduction  in  evidence  of. 
ordinary  photographs  are  applicable  to  X-ray  photographs^'  and 
the  courts  have  unanimausly  held  that  when  propeirly  verified 
such  photographs  are  admissible.^  The  proper  foundation  for 
t;he  aamission  of  such  evidence  must,  however,  be  laid.*  Wheth- 
er a  photograph  is  sufficiently  verified,'  whether  it  appears  to 
be  fairly  representative  of  the  object  portrayed,  and  whether 
it  may  be,  useful  to  the  jury,  are  preliminary  questions  ad- 
dressed to  the  trial  judge,. and  his  determination  thereon,  is  not 
open  to  exception.^  But  the  discretion  of  the  trial  judge  as  to 
the 'admission  of  such  evidence  is  not  unlimited.*  And  it  has 
been  held  that  it  is  not  necessary  to  render  notice  of  the  taking 
of  such  a  photograph  to  be  used  by  one  party  on  the  trial  of  a 
cause  to  the  adverse  party,  so  that  the  latter  may 'be 'represented 
at  the  time  of  the  taking.*  Such  a  photograph,  even  when  prop- 
erly admitted,  however,  is  not  conclusive,  but  is  to  be  weighed 
Uk^  otb,CT  competcAt  evidence.*  . 

lUnderhm,  Crim.  Ev.  2d  ed.  §  50;  Miller  v.  Mintun,  73  Ark.  183,  83  S. 
W.  918;  Haywood  v.  Bering  Coal  Co.  145  111.  App.  506;  Chicago  & 
J:  Electtic  E;  Co.  v.  Spence,  213  111. -220,  104  Am.iSt.  iRep.  213,  72 
N.  E.  796;  Smith  v.  Grant,  29  Chicago  Leg.  News,  145;  State  v. 
Matheson,  130  Iowa,  440,  114  Am.  St.  Kep.  427,  103  N.  W.  137,  8 
Arm.  Cas.  430;.  Geneva  v.  Burnett,  65  Npb.  ,464,  .  58  L.R.A. 
287,  101  Am.  St.  Eep.  628,  91  N.  W.  275 ;  Deforge  v.  New  York,  N. 
H.  &  H.  E.  Co.  178  Mass.  59,  86  Am.  St.  Eep.  464,  59  N.  ,E..  66?j 
Bruce  v.  Beall,  99  Tenn.  303,  41  S.  W.  445;  Miller  v.  DuHion,  24 
Wash.  648,  64  Pac.  804 ;  Mauch  v.  Hartfotd,  112  Wis.  40,  87  N.  W. 
816.  In  the  last  case  the  court  said:  "It  is  the  duty  of  courts  to 
nse  every  means  for  discovering  the  truth  reasonably  calculated,  to 
aidjin  that  regard.  In  the  performance  of  thtt  duty,  every  new  dis- 
covery, when  it  shall  have  passed  beyond  the  experimental  stage, 
must  necessarily  be  treated  as  a  new  aid  in  the  administratidh  of 
justice  in  the  field  covered  by  it.  In  that  view,  courts  have  shown 
no  hesitation,  in  proper  cases,  in  availing  themselves  Of  the  art  of 
photography  by  the  X-ray  process." 
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And  that  a  sciagi'aph  of  an  injured  hip  was  taken  five  years  after  the 
injury  does  not  render  it  inadmissible  in  evidence  upon  the  question 
of  the  character  of  the  injury.  Bonnett  v;  Foote,  47'  Colo.  282,  28 
L.R.A.(N.S.)  136,107  Pac.  252.  •        ,, 

The  admissibility  of  X-ray  photograph  as  affected  by  similarity  or  dis- 
similarity of  conditions  is  discussed  in  the  annotation  8  A.L.E.  59. 

And  see  extensive  notes  35  L.R.A..  802;  51  L.R.A.  (N.S.)'  843  on  the  use 
of  photographs  as  evidence, — including  X-ray  photographs. 

But  where  plaintiff  had  offered  X-ray  pictures  in  evidence,  it  was  held  in 
Deforge  v.  New  York,  N.  H.  &  H.  R.  Co.  178  Mass.  59,  86  Am.  St. 
Rep.  464,  59  N.  E.  669,'  th?i,t  the  defendant  should  be  permitted  to 
introduce  the  glass  plate  from  which  tlie  plaintiff's  pictures  were 
taken,  and  also  pictures  made  for  the  defendant  from  the  same  plate; 
and  the  refusal  to  a4mit  such  evidence  on  behalf  of  the  defendant 
was  held  to  be  a,  violation  of  defendant's  rights. 

2  In  Bruce  v.  Beall,  99  Tenn.  203,  41  S.  W.  445,  it  was  held  that  the  com- 
petency of  the  photograph  depends  upon  the  science,  skill,  experience, 
and  intelligence  of  the  party  taking  the  picture  and  testifying  with 
regard  to  it,  and  that,  lacking  these  important  qualifications,  it 
should  not  be  admitted. 

In  Carlson  v.  Benton,  66  Neb.  486,  92  N.  W.  600,  1  Ann.  Cas.  159, 
however,  the  court  says  that  the  rule  announced  in  Bruce  v.  Beall, 
though  doubtless  applicable  to  the  facts  of  that  case,  is  too 
narrow  to  be  regarded  as  a  general  rule;  that  maps,  photographs, 
drawings,  and  models  are  admissible  in  evidence  when  it  is  shown 
that  they  fairly  represent  the  object  or  objects  under  investigation, 
and  that  there  is  no  good  reason  why  the  same  rule  should  not  apply 
to  radiographs.  It  was  therefore  held  that  it  was  not  essential  to 
prove  the  competency  of  the  person  taking  the  photograph,  the  con- 
dition of  the  apparatus  with  which  it  was  taken,  or  that  the  circum- 
stances under  which  it  was  taken  were  such  as  to  insure  an  accurate 
picture,  it  being  sufficient  where  the  doctor  who  took  the  picture, 
after  showing  his  competency  as  an  expert,  testified  that  the-  photo- 
graph was  a  true  representation  of  the  injured  member. 

And  failure  to  show  that  the. doctors  taking  the  radiograph  were  experts 
in  such  matters  is  held  in  Kimball  v.  Northern  Electric  Co.  159  Cal.  225, 
113  Pac.  156,  not  to  constitute  reversible  error,  where  the  witnesses 
■were  qualified  surgeons,  the  court  saying  that  it  is  well-known  that 
the  X-ray  is  almost  universally  understood  and  used  by  surgeons  of 
the  present  day  in  examining  injuries. 

And  testimony  of  the  person  taking  the  picture,  that  he  was  an  X-ray 
expert  and  regularly  engaged  in  taking  such  photographs  for  physi- 
cians, and  that  the  photograph  was  an  accurate  and  correct  repre- 
sentation, was  held  in  Chicago  &  J.  Electric  E.  Co.  v.  Spence,  213 
111.  220,  104  Am.  St.  Rep.  213,  72  N.  E.  796,  to  be  sufficient  to  justify 
the  admission  of  the  picture. 
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Aiid  where  the  doetor  taking  the  photographs  testified,  that  he  was  a  post- 
■•  graduate  physician  and  surge<?n,  and  h^d  had;  twelve  years'  experience 
in ; the' matter,  of -maldng  X-ray  photographs,  .find  that  he  was  com- 
petent to  make  correct  X-ray  views,,  and,  that j  the  negatives  and  the 
;  i ,  prints  therefrom  were  correct  representations  of  what  they  purported 
to  be, — this  preliminary  proof  was  held  iii  Chicago  City  E.  Co.  v. 
Smith,  226  111.  178,  80  N.  E.  716,  to  be  sufficient  to  authorize  the 
reception  of  the  photographs  in  evidence. 

3  Ja,meson  v.  Weld,  93  Me.  345,  45  Atl.  299.  ^ 

4,9ar)s9n  v.  Benton,  66  Neb.  486,  92  N.  W.  600,  1  Ann.  Caa.  159» 

fMauch  y.  Hartford,  112' Wis.  40,  87  N.  W.  816.    ' 

epfuce  vi  Beall,  99  Tenn.  303,  4J  S.  W.  445. 


XVII.— AESENCE   OE  JUDGE  AISTD  PEOCEEDHSTGS 
OUTSIDE  OE  THE  COUKT  EpOM. 

1.  Absence  during  trial  or  argument. 

2.  Absence  at  reception  of  verdict. 

3.  Proceedings :  outside  of  the  court  room. 

1.  Absence  during  trial  or  argument. 

'  According  to  the  weight  of  authority,  in  the  trial  of  criminal 
cases  the  presence  of  the  judge  at  all  stages  of  the  trial  igj  ab- 
solutely necessary.^  The  authorities  differ  as  to  the  rule  in 
civil  cases,  though  their  tendency  seerris  to  be  toward  a  less 
strict  rule.  While  they  all'  recognizre  that  it  is  the  judge's  duty 
to  be  present  at  all  stages  of  the  trial,  and  some  few  hold  that 
his  presence  is  absolutely  necessary,  the  majority  of  the  cases 
seem  to  regard  the  mere  fact  of  absence  for  a  short,  time  a^  not 
sufficient  to  require  a  reversal  or  a  new  trial,  unless  the  pai-ty 
complaining  shows  that  some  harm'  resulted  to  him.^ 

The  argument  of  a  cause  is  as  much  a  part  of  theitrial  as  the 
hearing  of  evidence,  and  the'  judge  caimbt  properly  absent  liim- 
self  from  the  court  room  during  the  course  of  counsel's  discus- 
sion.'  :, 

ISee  note  in  41  L.R.A.  569,  reviewing  all  authorities.     See' also  chap.  I. 

i?,3.'lius,  in  Dehougne  v.  Western  y._Teleg.  Co,  —  Tex,  Civ,  App.  — ,  84  S.  W. 
1066,  the  court  says  that  the  approved  rule  is  that  the  mere  absence  of 
the  judge  during  the,  progres.s  of  the  trial,  when  no  pbjection  is.made^ 
will  not  necessarily  require  the  granting  of  a  new  trial,  wlien  the 
absence  is  only  for  a  few  moments  and  for  a  necessary  purpose;  and 
that  in  order  for  such  absence  to  become  reversible  error  it  must  ap- 
pear not  only  that  objection  was  inade  to  the  judge's  failure  to.  sus- 
pend the  trial,  but  that  the  absence  of  the  judge  resulted  in  some  harm 
'  to  the  losing  party.  In  this  case  it  appeared  that  the  parties  con- 
sented to  the  trial  proceeding  during  the  absence  of  'the  judge,  atid  it 
was  therefore  held  that  such  absence  did  riot  constitute  reversible  er- 
ror, though  the  court  said:  "We  are  decidedly  of  'the  opinion  that 
the  judge  cannot'  prppe'rly  absent  himself  from  the  .court'  room,  .wth^fc 
he  cannot  see  or  hear  what  i  is  taking  place  therein,  for  any  consider- 
able length  of  time  during  a  trial;  and  that,  should  :h€  do  so  witioui 
the  consent  of  the  parties,  the  party  interested  in  the  proceeding  is 
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entitled  to  a  new  trial,  where  lie  shows  that,  by  reason  of  such  ab- 
sence, harm  has  resulted  to  him." 

So,  in  Home  v.Kodgers,  110  .Ga.  362,,  49,L.R,A,  176,  35  S.  Ei  715,  the  ab- 
sence of  a  judge  from  a  court  room  while  a  trial  is  in  progress  for 
a  brief  space  of '  time  was  held  not  to  be  ground  for  reversal  of  the 
judgment,  where  the  evidence  demanded  the  verdict  rendered,  and  his 
absence  was  known  to  counsel,  who  made  no  objection,  and  no  request 
to  suspend  the  trial,  and  no  motion  for  a  mistrial,  upOii  the  judge's 
return.  But  the  court  expressed  its  reluctance  to  follow  this  rule, 
and  only  did  so  because  it  felt  constrained  thereto  by  previous  deci- 
sions of  the  Georgia  courts  in  criminal  cases.  Thci ,  court  said :  "If 
it  were  an  open  question,  we  would  hold  that  the  presence  of  the 
judge  at  all  stages  of  the  trial  is  absolutely  necessary  to  its  validity, 
and  that  the  absence  of  a  judge  froni  the  tfial  vfithout  suspending 
the  same,  for  any  length  of  time,  no  matter  how  short,  for  any  purpose, 
•  however  urgent,  would  vitiate  the  whole  proceeding, :  whether  objec- 
tion was  made  by  the  parties  interested  or  not,  and  whether  an  injury 
resulted  to  anyone  or  not." 

So,  in  Gorham  v.  Sioux  City  Stock  Yards  Co.  118  Iowa,  749,  92' N.  W. 
698,  it  is  said  that  in  civil  cases,  in  the  absence  of  any  showiilg  to 
the  contrary,  it  will  be  presumed  that  the  judge  was  absent  with  the 
consent  of  the  parties,  and  that  where  this  is  the  case,  his  absence 
is  not  alone  ground  for  reversal; ,  ,     > 

And  the  temporary  absence  of  the  judge  during  the  progress  of  a  jury 
,  trial  is  not  reversible  error  whe;;e,  thB|  question  ,ask,ed  during  his  ab- 
sence, by  the  party  complaining,  was  repeated  and  allowed  by  the 
judge  on  his  return.  Chicago  City  R.  Co.  v.  Anderson,  93  111.  App. 
419. 

But  in  Smith  v.  Sherwood,  95  Wis.  558,  70  N.  W.  682,  it  was  held  that  the 
absence  of  a  judge  from  the  court  room  for  any  considerable  length 
of  time,  without  the  consent  of  the  parties  to  the  suit,  was  reversible 
error.  ' " ' ' 

And  that  judicial  functions  cannot  be  delegated  to  be  exercised  by  an 
agent  or  deputy,  and  that  it  is  error  for  a  circuit  judge  to  call  an 
attorney  to  occupy  the  bench  in  a  civil  case  before  it  is  determined, 
without  the  consent  of  the  parties  appearing  of  repord,  is  declared  in 
Davis  V.  Wilson,  65  111,  525.  '         '■'  ' 

And  in  Wight  v.  Wallbaum,  39  111.  554,  it  is  held  that  the  validity  of  the 
proceedings  in  a  circuit  court  depends  upon  the  presence  of  the  judge, 
and  that  he  cannot  authorize  any  ministerial  officer  of  the  court  to 
exercise  his  judicial  duties. 

So,  iiie  appellate  court  will  not  presume,  on  appeal/  that  the, judgment 
appealed  from  was  rendered  upon  a  proper  trial  of  the  issue,  where 
the  record  shows  that  during  the  trial  the  judge  of  the  court  below 
left  the  bench,  and  his  place  was  assumed  by  a  member  of  the  bar  who 
Was  not  a  judge,  but  who  tried  the  cause.    It  will  treat  the  proceed- 
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lings  as  coram  non  jucUce  and  the  judgment  as  void.  Van  Sly ke  v. 
Trempealeau  County  Farmers'  Mut.  F.  Ins.  Co.  39  Wis.  390,  20  Am. 
Kep.  50. 
3  Smith  V.  Sherwood,  95  Wis.  558,  70  N.  W.  682.  To  the  same  eflFeot  are 
Paiin  v."state,'38  Neb.  867,  57  N.  W.  743;  Meredeth  v.  People,  84  111.' 
479  (criminal  cases).  In  the  latter  case  the  court  says:  "The  ab- 
sence, 0^  the  judge  .from  the  court  room,  engaged  in  other  judicial 
labors  for  a  part  of  two  days,  in  a  trial  of  this  magnitude,  ca,nnot  be 
justified  on  any  principle  or  for  any  cause.  It  is  not  allowable  in  a 
trial  involving  only  mere  property  interests,  much  less  in  a  case  where 
the  life  of  a  human  being  depends  upon  the  issue." 
But  the  absence  of  the  judge  during,  argument  of  the  cause,  although  im- 
proper, is  not  ground  for  reversal  if  ,it  satisfactorily  appears  that  no 
prejudice  resulted.  Allen  v.  Ames  College  E,.  Co.  106  Iowa,  602,  76  N. 
W-  HSy  'Sf.oine  v.,  Rodgers,  110  Ga.;362,  49  L.E.A.  176,  35  S.  E.  715. 
SeCf  also,Turbeyille  v.  State,  56  Missi;793  (a  criminal  case)',  in  which 
it  was  held  that, to.  constitute  reversible  error  there  -must  be  a  re- 
linquishment by  the.  judge  of  the  functions  of  his  pfSce,  or  such  bodily 
absence  as  preyents  their  instant  assertion  when  demanded.  So, 
in  a  recent  criminal  case  in  Illinois,  the  absence  of  the  judge  from  the 
fioujjt;  room  during  argument,  although  improper,  was  held  not  to  be 
ground  for  r^v^rsal , where  he  could ,  gtill  ;hear  the  argument  and  was  in 
a  position  to  pass  upon  anyi  question  which  might  properly  arise. 

,,  ,Schintz.v,;  People;  178,111.  320,,, 52  N.  E.  903.  

So,  where  ithe  judge,  while  counsel  was  summing-  up,  retired  to  an  ad- 
joining room  to   examine  requests  to   charge,   the  door  between  the 

rooms  being  open  so  thjit  the  judge  could, see  and  hear  what  was  going 

on, — :this,  was  ,  held  not  ,  reversible   error.     Chicago    City  R.   Co.   v. 
,,,  Creecli,  2Q7  pi.  400,  69  N.  E„  919.  , 

It' seems  to  be  a  practice  with  some  courts  in  Missouri  to  send  the  jury 
out  of  the  court  room  with  counsel  for  the  purpose  of  hearing  the 
,   argujuent  while  the  court  proceeds  to  the  trial  of  another  cause.   , But' 
this  practice  has  Jjeen  severely  criticized.     Brownlee  v.  Hewitt,  1  Mo. 
App.  360;  State  ex  rel.  Gehring  v.  Claudius,  1  Mo.  App.  557.    In  the 
I,     latter  case  .the. court  8a,ys:     "We  will  riot. say  that  in  no  case  must  a 
,  coiii^t  send  the  parties  and  the  jury  to  another  room  to  argue'  a  cause 
.  aft^r.  the  evidence  is  closed,  or  tliat  in  no  case  must  the  judge-  absent 
i,  hiinself-  from  the  court  room  while  the  argument  is  in  progress,  but 
j,  ,  we  have  no  hesitation  in  saying -that  the  practice  is,  full  of  risk;)  that 
it  imjpopesiupon  counsel  on  both  sides -the  bbligation  of  the  most  scru- 
pulous observance  of  fjrofessional  propriety;   and  that  any :  disregard 
.of  this  ot)liga,tion  will  incur  extreme  hazard  .qf  a  reversal  if  the  party 
charged  with  it  has  profited  by  such  disregard."    The  two,  cases  , last 
cited  are  also   authority  for  . the ,  proposition  tha,t,  neither  party  i* 
bound  by  his  consent  to  such  a  proceeding,  since  counsel  are  in,  such, 
a  position  that  they  cannot  well  refuse  to  adopt,  the  court's  suggestion. 
A  similar  custom  seems  to  be  upheld  in  Iowa  as  a  consequence  of  the 
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JJrohibiiion  against  any  limitation  V^  a  nisi  prius  judge  upon  the  time 
Ho  be  used  by  counsel  in' their  arguments  to  the  jury.'  Hall  v.  Wolff, 
61  Iowa,  559,  16  N.  W.  710. 
Complaint  that  a  jury  w^s  sent  into  another  room  ^to  hear  the  arguments 
of  counsel  while  the  court  proceeded  with  other  business  ih  the  court 
room  cannot  be  first  made  upon  appeal,  where  no  objection  was  bifered 
at  the  time  and  it  does  not  appear  that  any  unfairness  resulted.  Burns 
v.  Wilson,  1  Mo.  App.  179. 

2.  Absence  at  reception  of  verdict., 

The  reception  of  a  verdict  is  a  judicial  act  Avhieh  cannot  be' 
delegated  to  be  exercised  by  agent  or  deputy.^ 

1  An  attorney  cannot  be  authorized  by  the  court  to  receive  a  verdict  even 
with  the  consent  of  the  parties.  Britton'v.  Fox,  39  Ind.  369.  Nor 
can  the  parties  by  consenting  to  -the  court's  suggestion  authbrize'  the 
Clerk  to  receive' a  verdict  and  discharge  the  jury  in' the  absence  of  the 
judge.  Baltimore  &  O.  E.  Co.  v.  Polty,  14  Gratt.  447  i  Willett  v.  Por- 
ter, :42Ind.  250.  Contra,  Ferrell  v.  HaWs,  119  N.  C.  199,  25  S.  E.  821. 
Stee'' also  Davis  v.  Wilson, '  65  111.  525,  in'  whidh  the  putting'  of  a 
verdict' ih  form  and  the  discharging  bf  the  jury  are  held  to  be  ju- 
dicial functions'  which  cannot  be'  delegated  to  an  attorney  without 
the  consent  of  the  parties  appearing  of  record.     Whether  such  con- 

;     sent  would  authorize  the  proceeding  the  court  expressly  refrained  from 

. . : ,  deciding 

The 'judge  presiding  at  the  jury  trial  has  lib  power,  after  submitting  the 
caSe  to  the  jury,  to  withdraw  and  authorize  the  clerk  tb  receive 
the  verdict.     Such   a  verdict  and  the  judgment  entered  thereon  are 

.  ii  Void  if  no  objertion  is  made  by  the  parties.  •  Morris  v.  Harburger,  1001 

App.  Div.  357,  91  N.  Y.:  Supp.  409.         i  .      i 

Nordoes  the  fact  thaA  the  judge  who'  conducted  thfe' trial  was' Weary  au- 
■'thorize'him  to  appoint  someone  else  to 'take  his  place;  and,  where  the 
'  ■  jury  retired  to  deliberate  in  the  af terlioon,  and  subseijuently  the  'judge 

■     asbed  an  attorney  to  receive  the  verdict,  and  left  the  Court  room,  and 
did'  not  return  until  the  next  morning,' during  which  time  the  jury, 
came  in  and  the  verdict  was  taken  by  such  attoriley  and  the  jury  dis- 

1  (charged, — the  Verdict'is  invalid,  arid  a  new  trial  shoilld  be  granted; 

■■  li  and  the  fact  that  the  aittorheys  for  the  parties  were  pre'sent,  and  did 
not  object,  does  not  make  the  appointment  effectivfe.  iBritton  v. 'Pox, 
39  Ind.  369.  ■  ■  ■       '  ' 

But  in  Dubuc  V.  Lazell,  'D.'&'  Co.  182  N.  Y.  48^,  75  N.  E.  401,  it  is' held 

''that   Counkl   may   stipulate   in   Open   court   that   the  verdict  be  en- 

•    terfed  by'the  clerk  in  the  absence  of  ihe  judge,  and  such  a  verdict 

1'  ■'  -frill  be'valid.''  '  '       ' 

A&d  in  terrebei-ry  v.  Mathot,  Hi  App.  Div.  235,  97  N.  Y.  Supp.  21,  it  is 

held  that  the  verdict   may   be   received  by   another  than   the   judge, 
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that  sucK  reception'is  only  an  irregularity,  .and,,  if  not  objected  to,  is 
waived  by  .making  a  motion  relative,  to  it  before,  the  judge,  who  re- 
ceived the  verdict. 

3.  Proceedings  outside  of  the  court  room. 

As  lias  been  already  noted,  the  jhiry  are 'sometimes  permitted 
to  take  a  view  of  premises  outside  the  court  room.^  Tb 'permit 
other  proceedings  to  be  had  outside  the  court  room  is  irregular, 
but  is  generally  no  ground  for  reversal  where  no  prejudice  has 
resulted.* 

1  See  ante,  chapter  xv.,  Exhibition  and  View. 

8  Taking  the  testimony  of  the  plaintiff  at  her  own  house  to  which  the  pre- 
siding judge  and  the  jurors  go  for  that  purpose  against  defendant's 
objection,  although  it  cannot  be  regarded  as  done  in  open  court,  does 
not  deprive  the  court  of  jurisdiction  or  nullify  the  judgment,  but  is 
at  most  an  irregularity.  Selleck  v.  Janesville,  100  Wis.  157,  41  L.B,.A. 
563,  75  N.  W.  975.  But  see  Funk  v.  Carroll  County,  96  Iowa,  158,  64 
N.  W.  768,  in  which  it  was  held  that  the  court  has  no  authority,  un- 
less by  consent  of  the  parties,  to  adjourn  to  a  private  house  for  the 
purpose  of  taking  the  testimony  of  a  sick  witness  who  is  unable  to 
attend  the  courthouse,  and  that  the  court  so  sitting  is  without  juris- 
diction. It  is  to  be  observed  that  this  case  was  decided  under  a 
statute  providing  that  courts  must  be  held  at  the  place  provided  by 
law,  except  for  the  determination  of  certain  specified  matters,  when 
they  may,  by  consent  of  parties,  be  held  at  some  other  place. 

The  fact  that  a  trial  is  begun  in  one  room  and  finished  in  another  across 
the  hall  from  the  first  is  not  ground  for  setting  aside  the  verdict. 
Christie  v.  Bowne,  76  Hun,  42,  27  N.  Y.  Supp.  657.  So  the  adjourn- 
ment of  the  county  court  by  the  presiding  judge  to  the  house  of  an 
assistant  judge  who  was  ill  and  unable  to  leave  his  residence,  situated 
in  the  same  village  as  the  courthouse,  and  the  rendition  of  judgment 
at  that  place,  are  within  the  power  of  the  court,  under  statutes  pro- 
viding that  the  county  court  for  that  county  shall  be  held  in  that 
village,  and  that,  where  the  state  of  business  requires,  it  may  adjourn 
within  the  county  to  any  day  previous  to  the  next  stated  term. 
Bates  V.  Sabin,  64  Vt.  511,  24  Atl.  1013.  And  the  proceedings  of 
the  court  in  which  the  judge,  after  calling  the  case,  directed  the 
jury,  officers,  parties,  and  witnesses  to  repair  to  a  neighboring  law 
office  while  arguments  in  the  preceding  trial  were  being  made,  where 
the  judge  called  and  swore  the  jury  and  witnesses,  heard  the  testi- 
mony and  received  the  verdict,  discharged  the  jury  and  delivered  the 
proceedings  to  the  clerk,  after  which  he  returned  to  the  bench  and 
conducted  the  business  of  the  court  as  usual,  though   irregular,   do 


526  .  CIVIL    TRIAL    BRIEF. 

not  render  the  judgment  void  or  authorize  its  reversal;  where  the 
complaining  party  took  part  in  all  proceedings,  and  there  was  nothing 
to  show  that  he  did  not  have  a  fair  trial  or  that  a  different  judglnent 
should  have  been  rendered.  Mohon  v.  Harkreader,  18  Kan.  383.  And 
see  post,  chapter  xxv.  §  2.  , 

For  a  further  discussion  of  this  question,  see  note  to  Selleck  v..  Janesville, 
41  L.R.A.  563. 


XVIII.— IMPEGPEE  CONDUCT  OF  JUDGE, 

1.  Comments  on  witnesses  or  their  testimony. 

2.  Complaint  of  consumption  of  time. 

3.  Remarks  to  counsel.  ■ 

4.  Exceptions  to  incidental  remarks. 

5.  Effect  of  judge  entering  jury  room  or  communicating  with  jtiry  not 

in .  open  court. 

a.  In  general. 

b,  Consent;  waiver  of  objection. 

1.  Comments  on  witnesses  or  their  testimony. 

Each  party  is  entitled  to  have  the  jury  pass  upon  the  evidence 
without '  having  its  effect  or  importance  altered,  either  as  to 
credibility  or  value,  by  the  indulgence  of  the  court  in  remarks 
to  witnesses  or  comments  upon  them  or  their  testimony,  which 
may  ;tend  to  .either  magnify  or  (iiminish  it  in  the  jury's  esti- 
mation.* 

1  McMinn  v.  Whelan,  27  Cal.  300 ;  Ruppert  v.  Wolf,  4  App.  D.  C.  556 ;  Hud- 
son V.  Hudson,  90  Ga.  581,  16  S.  E.  349 ;  Kane  v.  Kinnare,  69  111.  App. 
81;  McDuff  V.  Detroit  Evening  Journal  Co.  84  Mich.  1,  47  N.  W.  671 ;_, 
Schmidt  v.  St.  Louis,  R.  Co.  149  Mo.  269,  59  S.  W.  921;  Br^an  vi 
Houseman-Spitzley  Corp.  213  Mich.  236,  182  N.  W.  Ill;  26  R.  C.  L. 
1026.  :,. 

Arpmark  of  the,  court  to  cc)unsel  who  is  seeking  to  shield  a  witness  from 
more  fully  answering  a  questipn  that  the  witness  has  not  yet  answered 
the  question  "fairly,"  is  not  such  a  reflection  upon  the  qredibility  of 
the  witness  as  will  justify  a  reversal  of  the  judgment.  Chicago  City 
,,  ,,  R,  Co.  y.  McLaughlin,  146  Illi  353,  34  N.  E.  796.  And  a  reprehensible 
remark  by  the  court  concerning  the  testimony  of  a  witness  will  not 
require  a  reversal  where  it  cannot  be  deemed  to  have  affected  the  re- 
sult.   Connor  v.  Wilkie,  1  Kan.  App.  492,  41  Pac.^  71. 

The  discretion  of  the  trial  court  in  addressing  remarks  to  a  witness  who, 

...in!  the  court's  opinion,  is  purposely  trying  to  avoid  disclosing  facts 

within  his  knowledge,  will  not  be  disturbed  except  fpr  a  clear  abuse. 

,  iState,  V.  Eldred,  8, Kan.  App.;6?5,  56  Pao.  153.  Th?  court  does,  not 
necessarily  abuse, its;  discretion  by  interrupting  a  witness  to  ask  him, 
"How  doyouknov — "  "Tell  what  you  know,"  "Don't  tell  what  you 
suppose,"  etc.  .  (Ferguson  v.  Hirsch,  54  Ind.  337.)  Nor  by  stating  to 
a  witness  ,that  his  answer,  "I  don't  remember,"  will  not  do.  State  v. 
■  '    '.    .  .     527 
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Atkinson,  33  S.  C.  100,  11  S.  E.  693.  So  the  court  may,  where  a  wit- 
ness is  consuming  time  by  evasive  answers  to  a  question  on  cross- 
examination  as  to  whether  a  matter  to  which  he  has  testified  on  his 
dirfidt  examinatiion  is  true,  state  to  tTie  witness  tliat  he  must  know 
wliether  or  not  such  is  the  fact.  Sanders  v.  Bagwell,  37  S.  C.  145,  15 
S.  E.  714,  16  S.  E.  770.      ,,,  ,   , 

And  judges  may  often  appropriately  even  express  their  opinion  on  the 
facts  to  the  jury  in  civil  causes,  providing  they'  fairly  leave'  the  deci- 
sion of  the  questions  of  fact  to  the  jury.     Finan  v.  New  York  ,C.  &.  H. 

:    :  R.  R.  iCo.  Ill  App.  Div.  383,  .97  N.  Y.  Supp.  859. 

So,  the  judge  may  comment  on  the  evidence  and  state  claims  of  parties. 
Sackett  v.  Carroll,  80  Conn.  374,  68  Atl.  442. 

And  the  court  may  instruct  the  jury  to  take  into  consideration  the  pro- 
fessional standing  and  experience  of  experts.  Cosgrove  v.  Burton,  104 
Mo.  App.  698,  78  S.  W.  667.  ■!    '    .  li-;     ■■■     ': 

In  oohsidering  a  motion  for  nonsuit,  the  judge,  may  comment  on  the  force 
■and  effect  of;thp  evidence.  Continental  InSifCo.  v.  Wickham,  110;  Ga. 
r    129,  35  S.  E.  287.  ']] 

And ;  suggestions  of  the  judge  that,  if  he  were  a  juror  he  would  rely  on 
boojcs  introduced,  rather  than  on  the  memory  of  a.  witness  as  to  a 
transaction  which  occurred  seven  years  befoi-e,  are  not  error.  Lee  v. 
Williams,  20  Pa.  Super.  Ct.  349. 

If  a  judge's  remarks  during  the  trial  are  deemed  improper,  there  must  be 
a  proper  objection  and  exception.  Belt  R.  Co.  "v.  Confrey,  111  ill. 
,   '  App.  473.  '■    '  ' 

But  the  judge  shpul4  not  manifest  any  bias  for  or  against  eiiihei;  party 

(Schwajiz  v..  Wjijek,'l^3  Mich.  492,  128  N.  W.  731);  nor  by  comment 
direct  attention  to  supposed  contradiction  in  a  witness's  testimony 
.(Merritt  v.  Bush,  122  111.  App.  189)  ;  nor  express  his  opinion  as  to  the 
truthfulness  of  witnesses  (Newkirk  v.  Diirimers,  17  Okla.  525,  87  Pae. 
603)  ;    nor    suggest   his    opinion    as-  to    boundaries   of    certain   lands 

(Itompson  V.  Kelly,  47  Tex.  Civ!  App.  180,  97  S.  W.  326);  nor  ex- 
.  press   his   opinion   as   to   the   existence   or   nonexistence   of   any   fact 

(United  R.  &  Electric  Co.  v.  Carneal,  110  Md.  211,  72  Atl.  771)  ;  nor 
suggest  that  testimony  of  certain  witnesses  should  be  given  greater 
weight  because  of  their  vocation  or  superior  opportunities  (Simons  v. 
Mason  City  &  Ft  B.  R.  Co.  128  low'a,  139,  ibs  N.  W.  129)  ;  nor  in- 
struct'  jury  to  give  greater  weight  to  the  testimony  of  credible  eye- 
witnesses than  to  that  of  experts  (T^elson  v.  McLellari,  31  Wash;  208, 
60  L.R.A;  793,  96  Am.  St.  Rep.  902,  71  Pac.  747 )  ;  nor  express  his 
opinioii,  on  conflictitig  e■^^idence,  as  to: the  amount  of  recovery  (Darien 
■  &  W.  R.  Co.  V.  McKay;  '132  Ga.  672,  64  S.  E.  785) ;;  nor  by  a  ques- 
'  '     tion  to  a  witness  intimate  an  opinion  as  to  the  truth  of'a  material  issue 

(Bryant  v.Anderscin,  5  G'a.' App.  517,  63  S.  E.-63^);'nor  suggest  that 
defendant  nii'ght  have  waived  the  statutory  bar  agafi»st' plaintiff's  testi- 
m.ony,  thereby  making  it  available   (Laird  Vu,Lairdvl27  Mich.  24,  86 
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■jif.  W.  436)  ;  nor  state  that  the  case  was  trivial  and  ought  ^ot  to  have, 
Ijeen  brought  in  tliat  court  (McMahon  v.  Metropolitan  Strjeet  R.  Co. 
97  App.  Biv.  466,  89  N.  Y.  Supp.  1062).  ,     ,  ,   . 

And  iindei^  the  Texas  statute  prohibiting  comments  by  the  judge,  it  is 
ferror  for  him  to  say  that  the  fact  that  a  man's  reputation  bad  not 
been  discussed  was  the  very  best  evidence  that  it  was  good.'  Howorth 
V.  Carter,  23  Tex.  Civ.  App.  469,  56  S.  W.  539. 

Alid  the  error  of  a  judge  in  making  a  remark  tending  to  discredit  a  wit- 
ness is  not  cured  by  ah  instruction  not  to  be  influenced  by  remarks  of 
the  cotirt  relative  to  the  credibility  of  witnesses.  Swenson  v.  Erick- 
son,  90  111.  App.  358.  ■ 

The  following  cases  present  a  variety  of  reimarks  on  the  evidence,  by  the 
trial  judge,  with  the  decisions  thereon:  Central  E.  Co.  v.  DuiTey, 
116  Ga.  346,  42  S.  E.  510  (illustrating  use  of  mortality  and  annuity 
table,  not  error)  ;  Belt  E.  Co.  v.  Confrey,  111  111.  App.  473  (minimiz- 
ing the  testimony  of  a  witness  and  stating  a  disputed  fact,  error); 
Pace  V,  Roberts,  J,;  &  ,E.:  Shoe  Co.,  ip3  Mo.  App.  662,  78  S.  W'.  52 
. ( sijggesting  a  maximum  of  damages  above  plaintiff's  claim,  error); 
Wells  V.  Missouri-Edison  Electric  Co.  108  Mo.  App'.  607,  84  S.  W.  204 
(suggesting  as  a  basis  of  dainages  for  personal  injuries,  plaintiff's 
physical  pain  and  mentali  anguish,  and  also  whether  the  injury  was 
temporary  or  permanent,  ;  not  en'or)  ;  Lownsdaje  v.  Grays  Jij^x)?Qi 
Boom  Co.  36  Wash.  198,  78  Pac.  904  (stating  plaintiff's  reasons  ifor 
withdrawing  a  cause  of  action,  not  error)  ;  Winklebleek  v.  Winkle- 
bleck,  160  Ind.  570,  67  N.  E.  ,451  (commenting  on  weight  and  credit 
to  be  given  to  witnesses  apparently  equally  credible,  as  depending  on 
'  bpportunities  for  acquiring  information, .  and  manner  of  giving  tes- 
timony, error)  ;  Treschman  v.  Treschman,  28,  Ind.  App.  206,  61  N.  E. 
961  (standard  by  which  jury  should  determine  reputation  of  wit- 
ness for  truthfulness,  opinion  or  silence  of  neighbors,  not  error)  ;  - 
Petrich  V.  Union,  117  Wis.  46,  93  N.  W.  819  (conflicting,  testimony, 
■suggesting  reasons  by  which  apparent, -mistake  may  be  accounted  for, 
error)  ;  Eenaud  v.  Bay  City,  124  Mich.  29,  82  N.  W.  617  (remarks 
on  conduct  of  city  officers  in  relation  to  alleged  defective  sideiyalks, 
error) . 

^.  Complaint  pf  consumptipn  of  time. 

A  natural !  impatience  manifested  by  tte  tibial  judge  a,t  the 
length  of  time  consumed  by  counsel  in  examination  or  argu- 
ment is  not  grou'nd  for  reversal,'  though  aii  unjust  characteriza- 
tion' of  a  cause  as  trivialand  unworthy  the  time  spent  upon  it 
may  furnish  ground  for  exception.* 

1  Anglo-American  Pkg.  &  Provision  Co.  v.  Baier^  31  111.  App.  653;  Mc- 
Mahon v.  Eau  Claire  Waterworks  Co.  95  Wis,  640i  70  N.  W.  829; 
Polhill-v;  Brown,. 84  Ga.  338,  10  S.  E.  921.    ..  , 

Abbott,  Civ.  Jur.  T.— 34. 
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But  for  the  coiirt  to  acftompany  an  abrupt  dismissal  of  a  witness  from 
the  stand  with  the  reuiark,  "I  ain  not  going  to  stay  here, any,  Idnger 
and  have  a  witness  asked  questions  for  the  mere  purpose  of  taking  up 
time,"  is  reversible  error,  where  the  court  hag  taken  nearly  as  much 
time  as  counsel  in  the  examination  of  the  witness  and  at  the  time 
counsel  was  endeavoring;  to  elicit  material  testimony.  Darrpvjr  v. 
Pierce,  91  Mich.  63,  51  N.  W.  813. 

8It"is  error  for  the  icourt  to  characterize  a  suit,  brought  to  redress  for 
'  the  maltreatment  of  a  mother  and  her  infant  child  without  legal  right 
or  excuse  as  "trivial"  and  unworthy  of  the  time  spent  upon  it,  where 
no  unusual  amount  of  time  was  consumed  on,  trial  and  no  desire  to 
procrastinate  was  apparent  on  either  side.  Zube  v.  Weber,  67  Mich. 
52,  34  N.  W,'264. 

3.  Remarks  to  counsel. 

Misoonduct  of  counsel  is  a  proper  subject  for  comment  by 
tbe  trial  judge,^  but  an  unwarranted  intimation  tkat  counsel 
is  pursuing  an  unfair  course  in  bis  conduct  of  tbe  trial  will 
justify  a  reversal.*  And  it  is  improper  for  tbe  court'  to  ad- 
dress remarks  to  counsel  to  wbom  clients  bave  intrusted  tbeir 
interests  wbicb  reflect  upon  bis  want  of  capacity  or  compre- 
bension  and  tend  to  disparage  bim  in  tbe  eyes  of  tbe  jury;*  It 
is  impropej',  for  tbe  trial  judge  to  complinient  one  attorney  at 
tbe, expense  of  tbeotber  or  to  use  language  wbicb  tends  to  bring 
an  attorney  into  contempt  before  tbe  jury*  but  tbis  rule  does 
not  prevent  the  court  from  rebuking  counsel  wbo  is  guilty  of 
misconduct.* 

1  Whitney  v.  Sweiisen,  43 'Minn.  337,  45  N.  W.  609;  Krapp  v.  Hauer,  38 
Kan.  430,  16  Pac.  702;  TuUer  v.  Ginsburg,  99  Mich.  137,  57  N.  W. 
1099.  '  i,  ,, 

aMcIntosh  V.  Melnto'sh,  79  Mich.  198,  44  N.  W.  592. 

But  the  remark  of  the  judge  when  requested  to  charge  the  jury  in  writing 
that  such  requests  were  never  made  except  when  counsel  were  angry 
with  court  and  that  there  was  no  excuse  thet'efor  when  there  was  a 
stenographer  to  report  the  case,  though  improper,  will  not  require  a 
reversal  where  no  prejudice  affirmatively  appears.  McLeod  v.  TjVil- 
son,  108  Ga.  790,,33  S.,E.  351. 

sWilliams  v.  West,  Bay  Cityj  119  Mich.  395,  78  N.  W,  328;  Wheeler  v. 
Wallace,  53  Mich.  355;  Walker,  y.  Coleman,  56  Kan.  381,  40  Pac  640. 

But  it  was  also  held  that  the  trial  court's  manner  in  making  proper  rul- 
ings adverse  to  plaintiflF  laconically,  decisively  and  with;  great  brevity 
did  not  prevent  plaintiff  from  having  full  and  fair  consideration  of 
his  action.    Iiewis  v.  Crenshaw, — -  Cal.  App.  — ,  191  Pao.  72. 
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It!  is  error  for  the  court  to  hold  up  to  ridicule  one  of  the  counsel  for  mak- 
ing proper  objections,  an^  threatening  him  with  fine  and  imprison- , 
,  ,  ment.     Beni^ett  v.  Harris,  68  Misc.  503,  124  N.  Y.,  gupp.  797.    , 

And  counsel  has,  the  right  to  present  his  theory  of  the  case  without  be- 
ing charged  with  duplicity,  ignorance,  or  bad  faith;  and  if  the  court 
violates  this  rule,  and,  during  the  progress  of  the  trial,  persistently 
charges  counsel  with  lack  of  preparation  and  failure  to  prove  his 
case, — such  comments  by  the  judge  constitute  reversible  error.  Klein- 
iert  V.  Federal  Brewing  Co.  107  App.  Div.  485,  95  N.  Y.  Supp.  406. 

Bu]t  caustic  remarks  addressed  to  counsel  in  criticism  ol  his  mode  of  cross- 
,  ei^aminining  witnesses  are  not  ground  for  complaint  unless  prejudice 
,  affirmatively  appears.     McMahon  v.,  Eau  Claire  Waterworks  Co.  95 
Wis.  640,  70  N.  W.  829. 

*  McDufif  V.  Detroit  Evening  Journal  Co.  84  Mich.  1,  22  Am.  St.  Eep.  673, 
'   47  N.  W.  671.        ■  ' 

8  Bruggeman  v.  Illinois  C.  R.  Co.  147  Iowa,  187,  Ann.  Cas:i912B,  876,  123 
N.  W.  1007;  Minneapolis  v.  Canterbury,  122  Minn.  301,  48  L.R.A. 
(N.S.)  842,  142  N.  W.  812,  Ann.  Gas.  1914D,  804;  Lisonbee  v.  Monroe 
Irrig.  Co.  18  Utah,  343,  72  Am.  St.  Eep.  784,  54  Pac.  1009,  5  Am. 
Neg.  Eep.  105. . 

4.  Exceptions  to  incidental  remarks. 

An  exception  lies  to  remarks  of  the  judge  which  are  in  the 
natur^pf  instructions  to  the  jury  or  calculated  to  bp  so  under- 
stood by  th^m.^ 

I  Daly  v.  Byrne,  77  N.  Y.  182,  affirming  11  Jones  &  S.  261;  Caldwell  v. 
New  Jersey  S.  B.  Co.  47  N.  Y.  282. 

The  rule;  in  New  X"'^'^  seems  to  have  been  that  improper  remarks  by  the 

judge  in  the  presence  of  the  jury  could  only  be  reviewed  by  a  motion 

to  set  aside  the  verdict  unless  |  they,  announced  an  erroneous  rule  of 

,  law.    Ibid.;  Conners  v.  Walsh,  131  N.  Y.  590,  30  N.  E.  59.    But  in  the 

.,;    recent  case  oi  J^linker  v.  Third  Ave.  E.  Co-  26  App.  Div.  3^2,  49  N. 

,  Y.  Supp.  7P3,  it  is  sa.id  that  improper  remarks  and  comments  by  the  , 

,    trial  judge  during  the  trial  may  be  reviewed  upon  an  exception  under 

a  Code  amendment  which  provides  that  the  stenographer  ati  a  jury 

trial  shall  fully  note  each  and  every  ruling,  ^pmark,  or  comment  ol 

the  judge  during  the  trial  when  requested  to  do  so  by  either  party 

"together  with  each  and  every  exception  taken  to  any  such  riilingj 

decision,  remark,  or  comment."  ''    ~ 

5.  Effect  of  judge  entering  jury  room  or  communicating  with 

jury  not  in  open  court. 
a.  In  general. — That  any  cominunicEition  between  the  judge 
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and  jury  after  they  have  retired  to  deliberate  upon  the  verdict, 
except  in  open  court,  is  improper,  is  well  established.^  And  in 
many  ekses  it  has  been  held  to  be  error  for  the  court  to  send  ad- 
ditional instructibns  to  the  jury  rddm  without  the  coUs'eHt  of; 
oi";  notice  to,  parties  or  counsel.^  It  is  al4o  held  to'  be  errpr_,for 
the  judge  |to., answer  qUiestioiis  sent  by  the, .jury  without,, the 
consent  of  counsel,  without  .regard  to  the  nature  of  the  com- 
munication.^ And  for  the  judge  to  enters  the  jury  room  has 
also  been  held  to  be  reversible  error  in  a  number  of  cases.*  In 
some  cases,  howiSverJ  the  courts,  while  n'dt  encouraging  the  prac- 
tice of  the  judge  communicating  with  the  jury  or,  entering, the 
jury  room  for  any  purpose,  refused  to  grant  a,  new  trial,  i^,  ap- 
pearing that  no  prejudice  resulted  or  could  haye  ,  resulted.' 
Other  eases  seem, to  indulge  a.presunaption.iii.favor  of  tjie. pro- 
priety of  the'  trial  court's,  action,  and  sustain  the  verdict  unless 
prejudice  is  shown,-  or  is,  at  least,  probable.*  ■    ; 

1  Sargent  v.  Koberta,  1  Pick.  337,  11  Am.  Dec.  185,  a  leading  case.  Thia 
case  is  expressly  disapproved,  however,  in  Goldsmith  v.  Solomjons,  2 
Strobh.  L.  296,  in  which  the.  court  says  thati  the  doctrine  of  Sargent 
,^  -,v,j-Rpberts-  is;  "pushing  judicial  coyness  to  t^e  very  verge  of  mere 
,prudery."  .  And  the  doctrine  is  also  expressly  repudiated  in  New  Hamp- 
shire. '  Sfeapley'  v.  White,  6  N.  H:  172;  School'  Dist.'  v.  'Bragdon,  2i 
N.  H.  507;  Bassett  v.  Salisbury  Mfg^  Co.  28  N.  II.  438;  Allen  v. 
Aldrich,  29  N.  H.  63.  It  is  error  for  trial  judge  to  advise  jury  orally 
'  after  their  retirement  without  the  knowledge  of  the  plaintiffs.  Hol- 
man  Bros.  v.  Cuaenbary,  —  Tex.  Civ.  App.  — ,  225  S.  W.  65.      ■ 

8'S'ominer  V.  "Huber,:  183  Pa.  162,  38  '  Atl.  595;  Read  v.  Cambridge,  124 
Mass.  567',  26  Am.  Eep.  690  (though  answer  to  jury  admittted  to  be 
correct);'  Chicago  &  A.  R.  Co.  v.  Eobbins,"  159  111.  598,  43  N.'E."332; 
Fish  V.  S&ith,  12  Ind;  563';  Fox  v.  Pehnlnsular  'White  Lead  &  Color 
Works,  84' Mich.  876,  48  N.  W.  263; 'Norton  v.  Dorsey,  '65  Mo.  S76; 
iSrhith  V. 'McMillan,  19  Ind.  391;  Lewis  v.  Lewis,' 220  Mass.  304,  L.Il.A. 
1915D,  719,  iJ7"N.  E.  970,  Ann.  Gas.  1917A,  395:  And  see '  riotes 
17' L.R.A.(N.S.)    609;   L.R.A.1915D,  719.    '  ■'''■• 

3,,0'Cpnjjor  V.  Guthji^,  11  Iowa,  ,§Q;  Hopkins,  v.  Bishop,  91  Mich.  328,  30 

^'  ,Am.  St.  Rep.  480,  ,51.,N,  W.  .902;    Gqqde  v.  Campbeli^  14  Bush,, 75; 

Low  V.  Freeman,  117  Ind.  34l,  20  N.  E..  242.  ( improper,  tlrough  answer 

given  was  correct);  Kehrley  v.  Shafer,  92  Hun,  196,  36  N.  Y.  Supp. 

510    (giving  amount  of  plaintiff's  claim)  ;   Chouteau  y.  Jupiter  Iron 

'  ■  Works,' 94' Mo.  388,  7  S.  W.'467;  Bunu  v.  Croul,*lo' Johns,  2391' Neil 

V.  Abel,  24  Wend.  185    (justice  sent  minutes  of  trial  to  the  juyy  at 

,      .their  request ) .    The  same  result  was  reached  ip  Ruckersvilje  Bank  v. 
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Hemphill,  7  Ga.  396;  Chinn  v;  Davis,  21  Mo.  App.  363,  when  a  juror 
left  the  jury  1-oom  and  held  some  conversation  with  the  judge.     Lewis 
'v.  Lewis,  220  Mass.  364,  L.R.A.W15D,  719,- 107"N.  E.  970,  Ann.'Cas: 
1917A;"  395.' 

*  Hurst  V.'  Webster  k^g.  Co.  128  Wis.  342,  107  N.  W.  666,  in  Which  the 
court  said:  "All  court  proeefedings  should  be' in  opeii.'  There  should 
be  no  opportunity  for  the  doing  of  things  in  a,  corner,  hbr  should  a 
, defeated  party  lie,  required  to  show  that  such  a  communication  as 
was  here  had  was  in  fact  prejudicial.  He  is  entitled  to  have  his  case 
tried  in,  open  courij  from  start  to  finish.     There  is  safrty  iii  no  other 

rule."      '     .   , "  ■  „       '  ''"''■. 

Tqthe  same  effect,  see  Hudson  v.  Stearns,  75  K.  Y.  Supp.  735,  in  which 

,,   the,  justice  answered, ,  through  the  doorway,  that,  costs  must  follow 

the   judgment;    Benson   v.  .Clf^rk,   1   Cow.   258,   Jn  which  the  justice 

\^ent, into  the  jury  room,  but  did  not  ans\yer  thf  question  asked,  and 

shprtly  after,  sent  a  cert,a^in  paper  to  the  jury  at  their  request,  both 

,  acts  being  Jield  reversible  error;  Du  Cate  v.  Brighton,  133  'V^is.  628, 

114  N.  W..  103,  in  which,  the,  judge  went,  to  the  jury  room,  taking  the 

,1.1  s|;enographer   to  report,  all   that  was  said,   and   announced  that  the 

,    ,,i  sheriff  would  take  the  jurors  to   supppr,  and  cautioned  th^  as  to 

their  coif  duct ;  while  ,^t  the  mea,!,;   G^bjbpns  v.  Van  Alstyne,  29  IvT.  Y. 

S.  R.  461,  9  N.  Y.  Supp.  156,  in  which  the  justice  entered  the  jury 

room,  but  nothing  was  shown  as  ,to  there  being  any  conversation  with 

.,    thei  jury;  Valentine  v.  ,Kelley,  54'Hun,  78,  26  N.'  Y.  S.  'R."48i,  7  N. 

,Y.  Supp. ,.18.4,  in  which  a  justice  merely  suggested  ,to  the  jury'that 

they  try  to  agree  on  a,, verdict,  no  partiality  or  coercion  being  shown; 

..Crabt^ee  v.  Hagenbaugh,  23  111.  349,  76  Am.'  i>ec.  694,  and  Stager  v. 

Harrington,  27  IJan.  414,  in  which  it  was  held  error  for  the  judge 

,to  , enter  ,the  jury  rpom,  and.  that  in   such  cases'  the  court  will  not 

inquire  into  the  effect  of  such  eptry.  '  ■    -     .. 

InDanes  v.  Pearson,i6  Ind.  App.  465,  33  N.  ,E.,  976,  tjtie  court  saiid^i  "An 
act,  a  sentence,  or:  a  word  from' the  presiding  judge  may  eyert.a  con- 
tr,Qlling  influence  on  the  verd.ict,  It,  is  for  these  reasons  that  a  com- 
.  munication  by,  the  judge  to,  the  jury  stands  on  a  different  basis  ^rbm 
that  of  anpther  person;  and.  for  a  like  reason  the  law  shoujd  throw 
a  higher  degree  of  circumspection.a^roundsuch^  communications." 

SMoseley  v.  Washburn,  165  Mass.  417,  43  N.  E.  182,  in,  which  the  judge 
'  answered  a  written  question  as  to  the,  date  from  Virhich -to  ;Compute 
interest,  it  having ; been  covered  in  the  original  instruction;  GaJioway 
V.  Corbitt,  52  Mich.  460,  18  N.'  W.  '218,  in  which  the  judge  entered 
the  jury  room  and  answered  a  question;  while  the  court j  said  the 
action  was  highly  improper,  it  refused  to  reverse  the  case,  because  the 
error  was  harjmless;  Smith  v.  HoJcomb,  99 -Mass.  552,  in  which 
it  was  held  that  sending  a  paper  to,  tl^e  jury  which  had  accidentally 
been  left  behind  was  not  such  a  communication  as  milst '  be -liia'd'e  in 
open   court;   Mahoney  v.  Dicker,   18  Hun,   366j'  in  which  the   judgfe 
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answered  a  written  communication  from  the  jury,  and  later  when 
the  jury  returned,  unable  to  agree,  informed  counsel  as  to  the  former 
communication,  no  objection  being  made  and  the  jury  being ,  sent 
back;  Martin  v.  Petty,  —  Tex.  Civ.  App.  — ,  79  S.  W.  878,  in  which 
the  court  entered  the  jury  room  and  withdrew  an  improper  charge; 
Keeler  v.  Lockwood,  Hill  &  D.  Supp.  137,  in  which  the  jury  seni!  for 
the  justice,  who  went  into  the  jury  room,  supposing  the  parties  would 
follow,  but,  on  seeing  that  they  did  not,  refused  to  give  the  instruc- 
tions and  asked  the  jury  further  to  consider  the  case ;  Kerr  v.  Ham- 
mer, 39  N.  Y.  S.  R.  708,  15  N.  Y.  Supp.  605,  in  which  the  judge  went 
to  the  jury  room  to  secure  a  paper,  and,  on  being  asked  if  the  jury 
could  have  the  evidence,  answered,  "No,"  and  refused  to  answer  other 
questions  without  the  parties  being  present;  McCutchen  v.  Loggins 
109  Ala.  457,  19  So.  810,  in  which  the  court  said  that  an  objection 
on  the  ground  that  the  judge  entered  the  jury  room  on  the  request 
of  a  juror,  but  told  him  that  he  would  not  discuss  the  case  except 
in  the  presence  of  the  whole  jury  and  counsel,  was  frivolous ;  Ayrhart 
V.  Wilhelmy,  135  Iowa,  290,  112  N.  W.  782,  in  which  the  judge  was 
called  to  the  jury  room  and  asked  several  questions,  but  did  not 
answer  them;  Horrmau  v.  Neumah,  15  Misc.  449,  72  N.  Y.  S.  E.  670, 
37  N.  Y.  Supp.  199,  in  which  the  jury  sent  two  written  questions 
regarding  the  case,  on  which  the  judge  indorsed  that  he  had  no 
further  charge  to  make;  Thayer'  v.  Van  Vleet,  5  Johns.  Ill,  in  which 
the  justice,  on  request  of  the  jury,  went  to  their  room,  and,  on  being 
asked  if  they  could  add  to  plaintiff's  claim,  answered,  "Nd;"  Bclwring 
V.  Wabash  iR.  Co.  90  Mp.  App.  324,  in  which  the  judge  made  inquiries 
of  the  jury  as  to  whether  they  had  or  could  agree  on  a  verdict. 

6  Phillips  V.  Com.  19,Gratt.  485;  Buntin  v.  Danville,  93  Va.  200,  24  S.  E. 
830;  Helmbrecht  v.  Helmbrecht,  31  Minn.  504,  18  N.  W.  449;  Oswald 
V.  Minneapolis  &  N.  W.R.  Co.  29  Minn.,  5,  11  N.  W.  112;  Gillette  v. 
Jackson,  9  Jones  &  S.  308;  Goldsmith  v.  Solomons,  33  S.  C.  h.  (2 
Strobh. )  296,  disapproving  Sargent  v.  Roberts,  1  Pick.  337,  11  Am.  Dec. 
185;  Hart  v.  Lindley,  50  Mich.  20,  14  N.  W.  682,    ' 

And,  in  New  Hampshire,  the  doctrine  of  Sargent  v.  Roberts,  1  Pick.  337, 
11  Am.  Dec.  185,  is  expressly  repudiated,  the  courts  of  that  state 
holding  that  it  is  proper  for  the  court  to  communicate  with  the  jury 
at  their  request,  and  give  them  additional  instructions  on  the  law 
in  the  absence  of  counsel,  though  such  communication'  should  be  in 
writing  and  returned  into  court  with,  the  papers  in  the  case;  Shapley 
V.  White,  6  N.  H.  172;  School  Dist.  No.  1  v.  Bragdon,  23  N.  H.  507; 
Bassett  v.  Salisbury  Mfg.  Co.  28  N.  H.  438;  Allen  v.  Aldrich,  29 
N.  H.  63. 

h.  Consent;  waiver  of  ohjedion. — As  to  what  willamount 
to  consent  on, the  part  of  the  party  or  .counsel  to  commuhica- 
tions  between  judge  and  jury,  some  of  the  cases  hold  that  no 
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consent  will  be  implied,  but  must  be  aiBrmatively  shown.* 
Other  cases,  however,  take  a  more  liberal  view^  and  have  held 
that  consent  to  eommuincations  (3omplained  of  may  be  presumed 
from  the  action  of  the  parties  or  counsel.* 

IThus,  in  Danes  v.  Pearson,  6  Ind.  App.  465,  33  N.  E.  976;  Plunkett  v. 
Appleton,  51  How.  Pr.  469,  9  Jones  &  S.  159;  Moody  v.  Pomeroy,  4 
Denio,  115;  and  Taylor  v.'BetSford,  13  Johns.  487,  it  was  held  that 
the  fact  that  counsel  were  present  and  knew  communications  were 
being  made,  but  did  not  object,  was  hot  sufficient  to  amount  to  con- 
sent. 

And  "in  Seeley  v.  Bisgrove,  83  Huri,  293,  31  N.  ^.  Supp.  914,  it  was  held 
that  consent  of  the  parties  for  the  judge  to  enter  the  jury  room  at 
the  request  of  the  jury  did  not  imply  consent  for  hiin  to  read  the 
original  answer  of  the  defendant,  which  had  not  been  read  to  them 
before.  ''-■'   ''■''■''*      "    ■"n'-''- 

ZHenlow  v.  Leonard,  7  Johns.  200;  Bateinan  v.  Connor,  6  N.  J.  L.  109; 
,,Kogers,,v.  Moulthrop,  13  Wend,  274,  22  Am,  Dec.  546;  Whitney,  y. 
Crim,  1  Hill,  61;  Hancock  v.  Salmon,  8  Barb.  564;  Joliet  y.  Loo^ey, 
159  111.  471,  42  N.  E.  854,  affirming  56  111.  App.  502. 

And  in  Zust  v.  Linthicum,  26  JTpnes  &,  S.  ,478,.  34  N.  Y.  S.  R.  583,  11  Iff. 
Y.  Supp.  727,  the  jury  iSeijt  ai;  inquiry  to  the  court,  and  plaintiff's 
counsel  objected  to  any  commjinication.  except  in  open  court,  the  ob- 
jection being  overruled.  After  that,  the  question  was  answered,  but 
no  exception  was  taken  thereto,  and  the  court  held  that,  in  not  ex- 
cepting to  the  answer,  plaintiff's  counsei  assented  to  the  answer 
as  given.  ,      . 

Foi;  s.  more  elaborate  discussion,  of  the,  guestipn  ,of,  the  effect  of  judge 
,  communic3,tijig  with  jury,  not  jn  open  ,court,  see  note  in  17  L.R.A. 
(N.S.)  609. 


XIX.— STOPPns^G  THE  CASE. 

1.  Voluntary  nonsuit. 

a.  Common-law  rule. 

,b.  Statutory  restrictions. 

c.  Where  defendant  demands  affirmative  relief. 

2.  Withdrawal  of  juror. 

a.  .Power  and,  di~scretioii  of  court.        ,  , 

b.  Grounds  and  necessity. 

c.  Effect  of  withdrawal,  continuance,  or  nonsuit, 

d.  Costs. 

3.  Sickness  interrupting  trial. 

1,  Voluntary  nonsuit. 

a.  Common-law  rule. — At  common  law  plaintiff  has  a  right 
voluntarily  to  submit  to  nonsuit  at  any  timie  before  the  jury 
have  rendered  their  verdict.' 

1  Wooster  v.  Burr,  2  Wend.  295 ;  Graham,  Pr.  2d  ed.  310 ;  Smith,  Action, 
137;  8.  p.  Bell  v.  Gardner,  77  111.  319;  Piedmont  Mfg.  Co.  v.  Buxton, 
105  N.  C.  74,  11  S.  E.  264';  Lawrin  v.  Hanks,  14  S.  C.  L.'  (3  McCord.) 
559. 

Even  after  charge,  and  verdict  made  up,  but  not  announced.  Peeples  v. 
Root,  48  Ga.  592;  Graham  v.  Tate,  7t  N.'c.  120;  Tate  v.  Phillips,  77 
N.  C.  126.  Not  allowed  after  verdict  published  (Brown  v.  King,  107 
N.  C.  313,  12  S.  E.  137),  or  delivered  to  one  allowed  by  the  court  to 
receive  it.     Merchants'  Bank  v.  Eawls,  7  Ga.  191,  50  Am.  Dec.  394. 

Allowed  even  after  motion  for  compulsory  nonsuit  made  on  siifiicient 
ground.  Pescud  v.  Hawkins,  71  N.  C.  299;  s.  p.  Schafer  v.  Weaver, 
20  Kan.  294.  Or  to  direct  a  verdict  for  defendant.  Jackson  v.  Mer- 
ritt,  21  D.  C.  276. 

Whether  the  jury  leave  their  bench  or  not,  plaintiff,  by  not  answering 
when  called,  may  preclude  them  from  giving  a  verdict.  Cunningham 
V.  Duncan,  Anthon,  N.  P.  61.  ^ 

His  silence  is  not  assent  to  the  reading  of  a  verdict.  People  ex  rel.  Staf- 
ford V.  Mayor's  Court,  1  Wend.  36. 

h.  Statutory  restrictions. — This  matter  is  regulated  by  stat- 
ute in  a  majority  of  the  states.  The  reader  should  consult  his 
current  statute  on  the  question.  The  statutory  provisions  vary. 
According  to  some  the  plaintiff  can  not  submit  to  a  nonsuit. 

53Q 
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iL,fter  the  case  has  been  submitted  to  the  jury  to  consider  the 
verdict.^  In  other  states  it  cannqt  be  donej  after  the  jury  has 
retired.*  In  other  states  the  plaintiff's  right,  to  submit  to  a 
nonsuit  terminates  at  the  point  where  the  jury  in  response  to 
the  usual  inquiry  finally'  announces  its  readiness  to  give  in  its 
vdrdict ;  in  lease  of  a  sealed  yeirdict  the  plaintiff  cannot  take 
a  nonsuit  after  the  jury  has  agreed  on  a  verdict  sealed  the  same 
and  separated  unless  specially ,  allowed  by  the  court.'  In  other 
states  it  many  be  done  at  any  time  before  trial.*  In  still  other 
states  the  plaintiff  cannot  submit  to  a  voluntary  nonsuit  after; 
the  arguments  to  the  jury  have  been  concluded  or  waived.* 

1  Illustrative  statutes  appear^  in — 

Arkansas.— Crawford  &. Moses  Dig.' of  Stat.  (1921)  §1261. 

Iowa.— Code  1897' (Supp.  1915)  §3764. 

Kansas.— Gen.  Stat.  §  5990. 

Kentucky.— Carroll's  Civil  Code,  §  37i: 

Missouri.— Stat.  "19 19,  §1410. 

Nelbraska.—Comp.  Stat.  1911,  §  6987.' 

Ne^  ^ork. — CjiviJ  Prac.  Act.  §  457.  ,   -   ,; 

Massachusetts  Gen.  Stat.  chap.  231,  §  140,  provides  that  no  action  at  law 
shall  be  discontinued  nor  shall  the  plaintiff  in  any  such  action  become , 
nonsuit    after    the    action    shall    have   been    referred    to    an    auditor 
and  hearings  before  such  auditor  have  been  begun  except  with  the 
written  consent  of  the  defendant  or  in  the  discretion  of  the  court. 

Fink  V.  Bruihl,  47  Mo.  173;  Savoni  v.  Brashear,  46  Mo.  345. 

Nor  after  direction  of  entry  of  judgment,  i,f  opportunity  was  given  plain- 
tiff before  such  direction,  and  he  then  failed  to  take  the  nonsuit. 
Pabst  Brewing  Co.  v.  Smith,  59  Mo.  App.  476.  '     '      '  ' 

Schafer  v.  Weaver,  20  Kan.  294;  New  Hampshire  Bkg.  Co.  v.  Ball,  57 
Kan.  81*2,  48  Pac' 137.  '     '"        "       '""'  '     "       '       ' 

And  the  Federal  eoiirt  sitting  in  Kansas  will  follow  the  state, practice  in 
,    this  respect.     iEtna  L.  I^s.  Co.  v.  Hamilton  Cpunty,  25  C.  C.  A.  94^, 
'49  U.S.  App^  122,  79  Fed.  575. 

Harris  v.  Beam,,  46  Iowa,  118  (holding  that  it  may  be  done  after  the 
judge  has  directed  a  verdict,  for  the  jury  have  not,  been  then  directed 
to  retire  nor  to  enter  upon  the,  consideration  of  the  case  without  re- 
, tiring);  Oppenheimer  v.  Elmore,  109  Iowa,  196,  80  N.  W,  307  (Ijpld-., 
ing  that  it  may  be  done  after  ^  defendaijt  has  moved  to  direct  a  verdict 
in  his  favor  on  plaintiff's  evidence,  and  the  court  has  indicated ,  its 
intention  to,  sustain  the  motion ) . 

Frois  V.  Mayfield,  31  Tex.  366 ;  Peck  v.  McKellar,  33  Tex.  234. 
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But  plaintiff  may  take  a  nonsuit  where  the  court  erroneously  withdraws 
the  case  from  the  jury  and  directs  a  verdict  for  defendant.  Lockett 
V.  Ft.  Worth  &  fc  G.  R.  Co.  78  Tex.  211,  14  S.  W.  564.     ' 

And  in  Oakland  Home  Ins.  Co.  v.  Davis,  —  Tex.  Civ.  App. '-^,  33  S.  W. 
587,  plaintiff  was  allowed  to  take  a  nonsuit  after  the  court  had  an- 
nounced that  it  had  become  convinced  ,  that  the  overruling ,  pf  a  de- 
murrer to  plaintiff's  ev;(Jence  was  erroneous,  and  the  demurrer  well 
taken,  and  that  it  would  set  aside  the  judgment  that  had. been  entered 
in  plaintiff's  favor,  as  such  an  announcement  was  not  an  announce- 
mient  of  a  judgment  upon  the  demurter,  allthough  the  ruling  if  main- 
tained would  lead  to  such 'a  judgtoent.  '    p 

Bauman  v.  Whiteley,  57  N.  J.  L.  487,  31  Atl.  982. 

Sand.  &  H.  Dig.  §.§  5102,  5103.         ■.        ,,i:,;    /fi.i..,i,.     ,        .     !_..    .. 

This  statute  is  also  in  force  in  the  Indian  territory.  Davison  v.  Gibson,  22 
C.  C.  A.  511,  40  U.  S.  App.  463,  76  Fed.  717. •.  ,    .^     ; 

Northwestern  Mut.  L.  Ins.  Co.  v.  Barbourj.  95  Ky.,  7,  23,,S.  W.  584. 

But  it  may,  after  the  granting  of  a  requested  instruction ,  to  find  for  de- 
fendant, but  before  it  is  actually  given.    Vertrees  v.. Newport  News,&. 
M.  Valley  R.  Co.  95  Ky.  314,  25  S.  W.  1. 

Beals  v.  Western  U.  Teleg.  Co..  53  Neb.  601,  74,,:iSr.^W.  54.    . 

It  can  be  done  at  any  time  prior  to  a  decision  sustaining  a  motipn  by 

defendant  to  discharge  the  j^ry,  and  for  judgmeiit  under  Ball.  Code, 

§  4994,  but  not  after.    Dunkle  v.  Spokane  Fails  &  ]Sf.  R.  Co.  20  Wash. 

■     254,  '55;Pac."51.  " '    ' '  ■■  ■  '  ■  '  '      ,,,.., 

2  Florida.— Rev.  Qen.  Stat.  1920,  §  2690.  See' li'ational  Broadway  Bank 
V.  Lesley,  31  Fla.  56,  12  So.  525  (error  to  refuse  an  application  Aiade 
before  jury  has  retired). 

Indiana. — Burns's  Ai^no.  Stat.  1914  (Supp.  1918),  §  338.  See  Dunning  v. 
Galloway,  47  Ind.  182;  Helm  v.  First  Nat.  Bank,  91  Ind'.  44."'         ' 

Virginia.— Code  1917,  §  6117;  Minor,  Inst,  piirt  1,  p.  782. 

Blackburn  v.  Minter,  22  Ala.  613. 

According  to  Vernon's  Sayles's  Civ.  Stat.  Texas  1,914  (Supp.  1918),  art. 
1955,  at  any  time  before  the  jury  has  retired,  the  plaintiff  niay  take 
a  ncmsuit  but  he  shall  not  thereby  prejudice  the  right  of  an  adverse 
party  to  be  heard  on  his  claim  for  affirmative  relief. 

According  to  Pierce's  Washington  Code  1919,  §  3122,  the  plaintiff  may 
dismiss  at  any  time  either  in  term,  time,  or  vacaition,  before  the  jury 
retires  to  consider  the  verdict  unless  set-off  be  intervened  as  a  defense 
or  the  defendant  sets  up  a  counterclaim  to  the  speciiic  property  or 
thing  which  is  the  subject  matter  of  the  action. 

s  Pennsylvania.— Stat.  1920,  §  17,315';  M'Lughan  v.  Boyard,  4  Watts,  i08, 
316;  Easton  Bant '  v.  Coryell,  9  Waltts  &  S.  153;  Kates' v.  LeWis,  2 
Clark.   (Pa.)   53.       ■  '  =  ;  ■  , 

4 The  California  Code  of  Civil  Proc.  1915   (Supp.  1917-1921),  §  581,  pro- 
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vides  for  a  voluntary  nbhsuit  by  plaintiff  at  any  time  before  the  trial 
upon  payment  of  costs,  provided  a  counterclaim  has  not  been  set  up 
or  affirmative  relief  sought  by  cross  complaint  or  answer  of  the  de- 
fendant. 

B  WiscohBin.— Stat.  1917,  §  2856. 

iXte  right  of  the  plaintiff,  to  submit  to  a  voluntary  nonsuit 
after  the  trial  has  begun  rests  in  the  discretion  of  the  court; 
allowing  it  as  matter  of  right,  without  the  exercise  of  discretion 
is  error.* 

ITruro  V.  Atkins,  122  Mass.  418;  Washburn  v.  Allen,  77  Me.  344;  Fulford 

vi  Converse,  54  N.  H.  543,  and  cases  cited;  Johnson  v.  Bailey,  59  Fed. 

670.  ' 

Before  the  cause  is  open  to  the  jury  it  is  matter  of  right.     Burbank  v. 

Woodward,  12'4  Mass.  357;  Farr  v.  Gate,  58  N.  H.  367. 
But  it  should  not  be  permitted  after  he  has ,  put  in  all  his  evidence,  and  is 

not  surprised  by  any  evidence  put  in.  by  defendant.    Johnson  v.  Bailey, 

59  Fed.  670.  „        ,  • 

c.  Where  defendant  'demands  affirmative  relief. — The 'right 
of  plaintiff  to  take  a  nonsuit  where  the  defendant  has  interposed 
a  obuntercliaini  entitling  him  to  affirmative  relief  has  arisen  in 
a  good  many  cases.  In  the  states  in  which  plaintiff's  right  to 
dismiss  his  action  or  submit  to  a  nonsuit  is  defined  by  statute, 
these  statutes  usually  provide  that  he  may  dismiss  his  action 
at  any  time  unless  the  defendant  has  interposed  a  coimterclaim 
and  asked  for  affirmative  relief.  But  where  there  is  no  statute 
defining  plaintiff's  rights  to  dismiss,  there  is  a  great  conflict , 
of  authority  as  to  the  effectj  on  his  right  to  dismiss,  of  the  fact 
thjit  defendant  has  interposed  a  counterclaim.  From  a  review 
of  the  cases  involving  the  question,  however,  it  would  seem 
that  the  weight  of  authority,  especially  in  the  later  decisions, 
is  to  the  effect  that  the  plaintiff,  although  he  may  take  a  non- 
suit as  to  his  action,  cannot  prejudice  the  defendaht  in  his  coun- 
terclaim.* 

1  Saimaha  v.  Samaha,  18  App.  D.  C.  76 ;  Lay  v.  Collins,  74  Ark.  536,  86 
S.  W.  281;  Coxe  V.  Downs,  9  Rob.  (La.)  133;  Jones  v.  'Jenkins,  9 
Eob.  (La.)*  180;  McDonogh  v.  Dutillet;  3  La.  Ann.  660;  Barrow  v. 
Kobickaux,  15  La.  Ann.  70;  Davis  v.  Young,  35  La.  Ann.  739;  State' 
ex  rel.  Gondran  y.  Eost,  48  La.  Ann.  455,  19  So.  256;  Griffin  v.  Jor- 
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•  jgensoi),  22,  Mipn.  92;  Axiom  ISfin.  Co.  v.  Little,  ,6  S.  D.  438,  61  N.  W. 

441;,  Schaetzel  v.  Huron,  6  S.  D,  134,  60  N.  W.  ,741;  Cooke,  v..,Mc- 
Quaters,  19  S.  D.,361,,1Q3  N.  W.  385,;  Eiley  v.  Carter,  3  Humph.. ,230; 
Northwestern  Mut.  L.  Ins.  Co.  v.  Barbour,  95  Ky.  7,  23  S.  W-  -584; 
Bertschy  v.  McLeod,  32  Wis.  205,  rul^  affirmed  in  33  Wis.  176,,  14 
Am.  Rep.  755,  and  in  34  Wis.  244;  followed  in  Damp  v.  Dane,  33 
Wis.  430,  and  in  Grignon  v.  Black,  76  Wis.  674,  45  N.  W.  122,,.  re- 
hearing denied  in  76  Wis.  686,  45  N.  W.  938;  McKesson  v.  Mendeiihall, 
64  N.  C.  502;  Francis  v.  Edwarfs,,  77  N.  C.  271;  Purnell  v.  Vaughari, 
,,-  -8Q,N.  C.  46;,<Ja.te,wood.  v.  Leak,,  99  N.  C.  ,363,  6  S..  E.  706;  Piedrnflnlt 
'  Mfg.  Co.  T.  Buxton,  105  N.  C.  74,  10  S.  E.  264;  People's  Banl^,-,y,- 
Stewart,  93  N.  C.  402. 
In,  Wrhedb.efi.  V.  teggett,  9,2  N.  .C.  ,465,  the, court  distinguished,  between  a 
counterclg-im  arising  out  of  the  contract  or  transaction  ,set  forth  in 
the  coinplaint  and  a  counterclaim  arising  independently  of  thg  cause 
of  actiqn  alleged  in  the  complaint,  which  was  allowed  by  .the.,  statute, 
in  that  state,  and,  held  that,  where  the  first  kind  of ,  co,u,ntsrela4m  is 
set  up,  the  plaintiff  cannot  voluntarily  submit  to  a,  nonsuit,  as  it, is. 

•  reasonable  and  just  that  the  rights  of  tlie  parties  arising  but  of  the 
same  contract  or  transaction  should  be  settled  at  the' same  time;  but 
that  it  is  otherwise  as  to  the  second  kind,  and  that  the  plaintiif  may 
submit  to  a  voluntary  nonsuit  as  to  his  own  cause  of  action,  but  can- 

'  iot,  by  so  doing,  put 'an  end  to  the  defendant's  right  to  litigate -his 
I      9wn  counterclaim,  -  And,  to  ,the  same  general, effept  ,aj',e ,  numerous  other 

North  Caroiina  cases.     McNeill  v.  Lawton,  97,]Sf.  C.  16,  IS.  E.  ,4!|3; 

Bynum  v.  Powe,  97  N.   C.   374,  2  S.  E.  170;   Wilkins  v.'Suttles)  114 
'   N;  C  550;  19  S.  E.  60'6;  Union  Bank  v.  Oxf6rd,  116  ,N.  C.  339,' '2'l  S. 

■E.' 410;' Eumbbugh  v.  Young,   119'  N.  C.  567,  26  S.  E.  143';   Sydnor  ' 

Pump  &  Well  Co.  v.  Rocky  Mount  Ice.  Co.  ,125  N.  C.  '80;- 34  S.  E.  198; 

01m?j;ed,v.,-Smith,  J3,3  N.  C.  584,  45. S.  E.  953;;  :Tennesaee  River  Land:' 

&  Timber  Co.  v.  Butler,  ,134  N;.,C.  50,  ^5,S.  E.  956;  Bpylev.  Stallings, 

140  N.C.' 524;  53' Sl  E.  346!'  '"' 

In  several  North  Carolina  cases  the  nonsuit  was  granted  notwithstanding 

the  fact  that  tlie  defendant  had  set  up  a  counterclaim;  but  these, eases 
,:'  were  decided  .upon' the  peculiar  state  of  facts  in  the  particular 'case, 
M,    ,and  are  not  necessarily;  opposed  to  the  generalrule  prevailing  in  that 

state.   I  Merc^ntije  Bank  v.  Pettigrpw,  74 ,  N.  C.  326 ;  Lee  v.  Eure,  93  ■ 

•■,;n.  c.'s,  ' '  ^     '  .'",      ^^  ;     ,    ,,.  , 

There  appear:?  to, Jiespme  confusipn  in  the, decisions  in.New.York,  especial- 
ly in  the  earlier  ones,  as  to  the  right  of  the  plaintiff  to  submit  to 
a  nonsuit  where  a  counterclaim  has  been  interposed.  Some  cases  hold 
that  pjaintijf  may  take  a  nonsuit,  Jjefpre.  the  time  ■  for  reply  to  the 
counterclaim  has  expired.  Seaboard,  &  R.  R.  Co,  v.  Ward,  18  Barb. 
595;  Oaksmith  v.,  Sutherland,  1  Hilt.  265,  4  ,A^1).  Pr!  1^.  , 

Others  hold  that  th.e  plaintiff  cannot  talce  a  nonsuit  if  the  time  to  r4ply 
,    has  expired,  unless  some  special' grounds  be  stated  "Which  would  jus- 
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tify  the  '6oiirt  in  making  such  an  order  (Cockle  v'.  Underwood,  3  Duerj- 

'     676;  Geenia  v.  Keah;  66  Barb'.  245);  but- that  it  will' not  be  granted 

merely  upon  the' ground  of  the  defendant's  insolvency    (Gwathney  v.. 

.Cheatham,  21  Hun,  576  >..  '        •  -,     , 

So  it  has  been  held  that  plaintiff  may  have!  a  rionaUit,  although  a  couAter- 

claim '  lias  b^en   iriterpdsed,  but  that  it  is  within   the  pbWfer  (jf  the 

■    '  fcourt  to  fix  the  terms.  ■  Tubbs  v.  Hall,  12  Abb.  Pr.  N.  S.  237. 

^ijics.lilip  passage  o^  tlje  amendrneiit  tq  §  412  of  th^  Qpde,  of  Civil  Pro- 
fied.ijj;e  (§  26,  Civ., Prac,  Act) ,  which  stays, the  ruiining,  o,f  the  statute 
of  limitations  against^  the  defendant's  counte^'claim,  duriijg  the  pendency 
of  the  action,  the  plaintiff  may  at  any  time  discontinue  his  action  on 
pfiying,  the  defendant's  taxable  costs  to  the  date  of  discontinuance. 
■■■'Cohh  v.  Anathan,  16  N.  Y;  Civ.  Proc.  Rep.  178,' 4  N.  Y.  Supp.  97;' 
Felix  V.  Van  Slooten,  43  N.  Y.  S.  K.  791,  17  N.  Y.  Supp.  §44. 

The  court  will  reverse  a  judgment  awarding  a  nonsuit;  where  tjie  rights 

of  the  defendant  are  prejudiced,  but  not  otherwise.     Pacific  Mail  S'.  S.' 

Co.  V.'  Leulirig,  7  Abb.:  Pr.  N.  S.  37;  Rees  v.  VanPatten,  13  So-w.  Pr. 

258;  Van  Alen  v.  ,Schermerhorn,  14  How.  Pr.  287;;  Parker  v.  Commer- 

,   cial'Telegram  Cp.  3  N.  Y.  iS.  R.' 174;,  Iselin  v.  Smith,  62  Hun,  2^1,  16 

'  ,;  Ijr.  Y.'Supp.  6S3.      : 

In,  tjie,laiter  Nenv-York  decisions,  the,  rule  seems  t,o,  be  that  ij^hetlje^  or  nqt, 
the  plaintiff  may  dismiss  his  action  where  a  counterclaim  has  been 
interposed  is  within  the  discretion  of  the  court;  but  this  is  a  legal, 
and  not  an  arbitrary,  discretion,  and  the  .appella,!^  ,cQurt  will  reverse. 
,  a  judgment , of  npnsuit.  if  the  rights  of  tlie  defendant  are  prejudiced. 
' "    Live'rmbf  e  v.  Baihbf  idge,  61  Barb.  358,  affirmed  ili  49'  N.  Y.  125 ;  Wilder 
V.  Boifntbii,  63  fearbl'547;  Washington  Glass  Co.  v.  Benjamin,  43  N. 
"Y.  S.'R.'  352,  l7  N.  Y.  Supp!  135;  Walsh  v.  Walsh,  33  App.  Div.  '579, 
53  N.  Y.  Supp!  881;  Yellow 'Pine  Co.  v.  tehigh  Valley  Creosoting  Co. 
32  App.  Div.  51,  52  N.  Y.  Supp.  581;  Kruger  v.  Persons,  52  App.  Div.' 
50,  64  N.  Y.   Sujjp.   841;   Janssen  v.  Whitlock, '58  App.'  Div.   367,  68 
'N.  Y.  Supp.  1086;' Waliiamaker  v.  Megraw,  27.Mlsc.  591,  59  N.  Y.  Supp. 
81;  Fizburg  V.  Ramsey,  49  Misc.  216,  97  K.  Y.^^upp.  359;   Block  v. 
Ottenbergl  53  Misc.   647,   103  N.   Y.   Supp.   739;    Carleton  v.  iDarcy, 
7S  N.  Y.  375i  Re  Lasak,  131  N.  Y.  624,  30  N.'  E.  112. 

tfjjder  the  civil  law,  in,  Texas,  numerous  of  the  earlier  decisions  held  that, 
,  where,  a  defend,ant  had  pleaded  in  recoiivention,  t,he,plaintiS'could  not 
deprive  him  of  his  right  to  an  adjudication  upqn  the  matters^em- 
braced  in  his,  plea,^  by  taking  a  nonsuit.  Thomas  v.  Hill,  3  tex.'  270 ; 
ilgery  v.  Power,  5  Tex.  "501;  Bradford  v.  Hamilton,  7  Tex.'  55';  McCoy 
'  y.  Jones,  9  Tex.  363;  Peck  v.  McKellar,  3(3  Tex.  234' ;  Midkiff  v. 
Stephens,  9  Tex.' Civ.  App.  411,  29' S.  W.  54.     '  '  ''" 

The  following  Texas  cases,  ;although  admitting  tlfe  general  rule,  hold  that 
the  facts  of  the  particular  ease  take  it  out  of  the  rule.  Brown  v. 
Pfouts,  53'' Tex.  221 ;  Block  V.  Weiller,  61  Tex.  692,         '      '  '      ' 
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By  statute  tlie  defendant  •  is  now  afforded  the  same  protection  formerly 
given  him  under  the  civil  law.    See  Texas  Stat,  set  out  in  §  1,  b,,  supra. 

For  contrary  decisions  sustaining  plaintiff's  right  to  dismiss,  see  Huff- 
stutler  V.  Louisville  Packing  Co.  154  Ala.  291,  15  L.R.A.(N.S.)  340, 
129  Am.  St.  Eep.  57,  45  So.  418;  Buffington  y.  Quackenboss,  5  Fla,. 
196;  Clarke  v.  Wall,  5  Fla.  476;  Anderson  v.  Gregory,  43  Conn,  62; 
McCann  v.  Boyers,  8  B.  Mon.  285;  Fojwler  v.  Lawson,  15  Ark.  148; 
Cummings  v.  Pruden,  11  Mass.  206;  Merchants'  Bank  v.  Schulenberg, 
54  Jiich.  49,  19  N.  W.  741;  M'Credy  v.  Fey,  7  Watts,  496;  Shannon  v. 
Truefit,  1  W.  N.  C.  248;' Usher  v.  Sibley,' 2  Brev.  32;  Branham  v. 
Brown,  17  S.  C.  L.  (1  Bail.)  262;  Sewall  v.  Tarbox,  30  Me.  27;  Theo- 
bald v.  Colby,  35  Me.  179. 
I  For  a  fuller  review  of  the  cases  on  this  subject,  see  note  in  15  L.R.A.  (N.S.) 
340. 

2.  Withdrawal  of  juror.  , 

a.  Power  and  discretion  of  court. — The  power  of  the  court 
in  the  exercise  of  a  sound  discretion,  to  withdraw  a  juror  in  a 
criminal  case,  is  well  recognized,^  and  it  is  now  generally  held 
that  even  in  civil  cases  the  court  has  power  in  the  exercise  of  its 
discretion,*  or  by  consent  of  both  parties,'  to  withdraw  a  juror 
and  postpone  the  trial. 

iSee  note  in  48  L.II.A.;  434. 

8  Huntington  v.  Toledo,  St.  L.  &  W.  E.  Co,  99  C.  C.  A.  154,  175  Fed.  532; 
Crane  v.  Blackman,  100  111.  App.  565,  declaring  the  granting  of  leave 
to  withdraw  a  jur<)r  is  in  the  sound  discretion  of  the  trial  pourt,  and 
will  npt  ^^  revjeweii  except  in  case  of  great  abuse. 

Where,  before  plaintiff  had  rested  his  ease,  he  requested,  the  court  to  with- 
draw a  juror,  and  defendant  moved  to  nonsuit  plaintiff,  it  was  not 
error  to  deny  nonsuit  and  permit  plaintiff. to  withdraw  juror.  Yel- 
low Pine  Co.  v.  GutwilUg,  20  Misc.  634,  46  N.  Y.  Supp.  251. 

See  Benson  v.  Altoona  &  L.  Valley  Electric  R.  Co.  228  Pa.  290,  77  Atl.  ^92, 
where  the  court's  power  was  implied,  the  court  saying  that  where 
counsel  make  no  request  for  the  withdrawal  of  a  juror  for  improper 
remarks  by  counsel  in  the  presence  of  the  jury,  it  must  be  assUmed 
that  he  was  satisfied  with  a  warning  by  the  court  to  the  jury  to  dis- 
regard the  remarks. 

"A  request  for  leave  to  withdraw  a  juror  is  usually  a  favor,  and  not  a, 
right,  and  generally  rests  in  the  sound  discretion  of  the  trial  court  to 
decide  whether  or  not  such, damage  has  been  done  by  a,  question  to  a 
witness  as  to  warrant  a  mistrial."  Adler  v.  Lesser,  110  N.  Y.  Supp. 
196.    See  also  Morrison  v.  Hedenberg,  138  III.  22,  27  N.  E.  460. 

In  Strong  V.  Pistriet  of  Colnmbia,  3  MwArXh,  49P,  under  g,  Maryland 
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statute  it  was  held  tjfciat  a  juror  might  be  withdrawn.  But  in  Schech- 
,  ter  V.  Denyer,  L.  &  G.  E,  Co.  8  Cplq.App.  25,  ,44  Pac.  761,  the  court 
I  re,(us^.  to,  permit  a  juror  to  be  withdrawn.,  . ,   , 

SBeiifidict  V.  CpzzenB,  4  Cal.  381;  Copk  v.  Ritter,  4  E.  D,  Smith,  253; 
■    Bohmann  y.  Chicago,  15  111.  App,  48. 

The  English  practice  requires  consent. 

i.  Grounds  and  necessity.— A  juror  may  be  withdrawn  where 
it  is  necessary  to  prevent  the  defeat  of  justice,^  as  in  case  of. 
surprise,^  bias  of  juror,^  misconduct  of  a  juror,*  impropeo"  re^ 
maris  to  jury  by  counsel  ^  or  by  witness,*  or  other  improper  eon- 
duct  of  witness,''  or  others  cause  which  would  render  the  progress 
of  the  trial  unjust'  or  unfair  to  either  party,'  or  the  verdict 
illegal."  

IWolcottv.  Studebaker,  34  Fed.  8 ; .  Schofield  v.  Settley^  31  lib  515;  Miller 
V.  MBtzger,  ,16  111.  390;  MorJrison  v.  Hedenberg,.138  111.  22j  27  N.  E. 
460;  .Van  Syckels  v.  Perry, .  3  Eobt.  621;  Glendening  v.  Canary,  5 
Daly,  489,  affirmed  in  64  N.  Y.  636 ;  Messenger  v.  Fourth  Nat.  Bank, 
6    ;DaIy,    190>    affirming    48    How.  ,Pr.    542;    People    v.    Marks,    10 

,  [  Hjow.  Pr.  261;  St,  John  y.  Duncan,  2N.  Y.  Month.,  L.  B.  20;  Planer 
,v.  Smith,  40,  yyis.  31;,  Thomas  v.  I^eonard,  5,111.  556;  Sheldon  v.  Bah- 
ner,  4  Pa,  Co.  Ct.;16j  People  ex  rel.  P^jikinsv.  Com?non  Pleas  Judges, 
8  Cow.  127.  ,,  ,       ,  , 

*  Dillon  V,  Cookroft,  90  N..  Y.  649  (arguendo) ,  on  right  to  apply  for  leave 
to  withdraw  juror  because  of  unpreparedness  to  meet  evidence  in 
consequence  of  a  stipulation  of  parties.     ,,    ,,,,„,  ;    ■ 

Where  a  party  is  surprised  by  the  evidence  <  given '  on  the  trial  by  his 
adversary's  witnesses,  and  is  not  prepared  with  the  evidence  to  re- 
but, his  proper  course  is  to  apply  for  an  adjournment  in  order  to 
procure  it  or  for  leave  to  withdraw  a  juror,  and  if  he  neglects  to  do 
so,  and  allows  the  case  to  go  to  the  jury  on  the  evidence  taken,  the 
court  will  not  grant  him,  a  new  trial  on  the  ground  that  the  evi- 
dence was  a  surprise  to  hinij  and  that  the  witnesses  whose  testimony 
was  needed  to  rebut  it  were  kept  away;  from  the  trial  by  contrivance 
of  persons  acting  in  the  interest  of  his  adversary.  Messenger  v. 
.Fourth  Nat.  Bank,'  6  Daly,  190,  affirming  48  How.  Pr.  542. 

See  also  Smith  v.  Chicago  Junction  R.  Co.  127  111.  Apjp.-  89,  where  a 
motion  to  withdraw  a  juror  for  inability  to  secure  alleged'  material 
evidence  ■  was  properly  deiiied  where  moving  affidavits  did  not  Siow 
materiality  of  such  evidence  and'  diligence  to  obtain  it  befbre  trial; 
CJhlcagb  V.  Bork,  128  111.  App.  357,  affirmed  in  227  111.  60,  81  N.  E. 
27,  holding  motion  to  withdraw  juror  to' enable  moving  party  to  ob- 
tain additional  evidence  was  properly  denied  when  such  party  does  not 
app«»r  to  have  exercised  diligence  in  ^feeljinig  to  obtain  such  evidence 
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before  trial;  Pirrung  v.  Supreme  Council,  104  App.  Div.  5'7l,  93  N. 
Y.  Sup][).  575,  where  it  was  held  not  a  proper  exercise  of  dlsel-etion  to 
allow  the  withdrawal  of  a  juror  by  defendant  On  the  ground  of  sur- 
prise, where  practically '  the  only  defeilse  to  an  action  on  a  mutual 
benefit  certificate  was  ineligibility  because  of  age  of  insured,  aiid  de- 
fendant had  shown  insured's  age  by  admissions  by  him  to  his  daugh- 
ter, but  the  court  had  refused  the  introduction  of  foreign  country 
record^  of  vital  statistics,  because  of  failure  to  prove  foreign  law  un- 
der which  they  were  kept.  , 

Where  a  continuance  was  asked  to  examine  a  map  on  file  in  the  auditor'^ 
difice,  and  to  compare  the  same  with  one  on  file  on  the  trial,,  and  it  was 
admitted  that  if  the  maps  tallied  the  plaintiff  could  recover,  the  court 
properly  entered  a  verdict  for  plaintiff  and  refused  to  allow ■  the  with- 
drawal of  a  juror,  but  gave  the  defendant  time  to  move  for  a  new 
trial  in  case  he  could  show  the  maps  differed,  which  he  failed, to  do. 
Morrison  v.   Hedenberg,   138  III.  22,  27   N.  E.   460. 

But  a  plaintiff  has  no  right  to  be  surprised  by  evidence  within  the  issues. 
If  however,  he  is,  he  must  find  out  his  surprise  at  the  trial,  and  he 
can  then  apply  to  the  court  for  leave  to  withdraw  a  juror,  or  submit 
to  a  nonsuit.  ■'  People  v.  Marks,  10  How.  Pr. '261.  '  • 

5  Sebring  v.   Weaver,   42   Pa.   Super.   Ct.   588,  holding   it  not  ground  for 

withdrawal  that  a  juror  and  one  party  to  the  abtion  belonged  to  the 
same  fraternal  society.  Chicago  City  R.  Co.  v.  Shteve',  128  111.  'App. 
462,  affirmed:' in  226  111.  530, '80  N.  E.  1049,  holding  it  not  ground  for 
withdrawal  and  continuance  of  case,  that  juror  asked  witness  ques- 
tion and  evinced  doubt  as  to  his  testimony,  after  case  had  been  on 
trial  five  days.  •  '   ■  ■■ 

4McKahan    v.    Baltimore    &    O.    R.    Co.    223    Pa.    1,    72    Atl.    251,    16 
'  Ann.  Gas.  173,  where  the  court  made  a  misstatement  of  the  law  during 
the    course    of    argument    by   counsel    for    nonsuit,    causing    the    au- 
dience to  applaud;  in  which  juror  joined,  for  which  court  should  have 
withdrawn  juror  and  continued  case. 

6  Connelly  v.  Pittsburg  R.  Co.  230  Pa.  366,  79  Atl.  635,  holding  an  erro- 

neous statement  by  counsel  in  an  action  for  personal  injuries,  as  to 
expectancy  of  life  and  loss  of  earning  po\vBr  amounting  to  twice  the 
amount  sued  for,  there  being  no  proof  as  to  life  tables '  or  life  eSpec- 
taney  in  the  case,  was  ground  for  withdrawal  of  a  juror.  Green'berg 
V.  Shindel,  71  Misc.  465,  128  N.  Y.  Bupp.  661,  holding  it  Improper 
to  deny  motion  to  withdraw  a  juror  ivhere  plaintiff's  counsel,  in  ac-. 
tion  for  conversion,  being  entitled  to  introduce  summons  and  com- 
plaint in.  former  action  between  the  same  parties  concerning  sameisub- 
Ject-matter,  introduces  the  entire  judgment  roll  and  reads  to  jury 
indorsement  of  court  denying  judgment  and  aSleging  party  to  be  a 
confessed  perjurer,  which  was  not  within  tbe,  issues  and  wassp,  read 
to  prejudice  jury.  i 

6  Surface  v,  Bentz,  228  Pa.  610,  77  Atl.  f.22,  where  it  was  Jield  the.  .court 
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erred  in  refusing  to  withdraw  a  jurpr  on  aqcountj  of  improper, r^inarks 
by,  witnesses  wliilp  testifying,  two  of  whom  were  parties'  to  the  action, 
and  all  of  whorri  displayed  ihore  or  less  feeling  wliilfe  on  the  witness 
stand.    The  court  say^ :     "For  any  irrelevant  or  improper  matter  t'eiid- 
'   ing  to  prejudice  or  mislead  :tll6  jurors  and  pladed  before '  them  by  a 
witness,  I  especially  by  a  witness,  who  is,  also  ,a  party,  the  .court  ,^Iiould[ 
;,  act  I  promptly  .and.  protect  the  party  .whose,, cause  is, exposed  to  the, 
improper  influence- upon  the  mjnds  of  the  jury|.,    It  is  quite  as  neces- 
sary to  protect  a  jparty  against  the  improper  remarks  to  a  jury  made 
by  a,  witness,,  as  it  is  against  sijch  remarks  when  ut^tered  by  counsel.. 
In  either  case  i,t  is  inexcusable,  and  the  only  protection  the  injured 
party  has  luuat  pome  from  ^he; 'court,  and  it  should' act  proinptly." 
?Hale  V.  Hal,e,  ,32  Pa.  ^uperi  Ct.  37,  w.h,ere  ,it  was,,h,ejd  efror.  t,o  .r,eftise 
motion   to   withdraw   a   juror   and   continue   case   in   action   between 
.'brothers,  where  one  persistently  imputed  crimes  to  tlie  other  that  had 
,no  possible  relevancy  to  the  questions  in  issue,  and   constantly  put 
.in  arguments  and  tried  to  throw  slurs  on  persons  .connected  with  the 
case. 
8 The  court  on  being  satisfied  that  £|,ny,real  ground  of,, surprise  exists,  such 
as,  the  unexpe;cte.d  absence  of  witnesses  who  had  been,  in  attendance,  or. 
that  have  been  kept  out  of  the  way,  the  sickness  of  a  juror,  party,  or 
,  counsel,   or   a,ny  other   accident  occasioned  by   substantial   niisappre- 
. .  hensidn  or  disappointment,  whjch  ■v)^Ould  fender  its  further  progress 
unjust  or  unfair  to  either  party,  niay,  in,  the  exercise  of  a  sound  dis- 
cretion, direct  the  vyithdrawal  of  a  juror,  or  discharge  the  jury  and 
postpone  the  trial. ,  Glendening  v.  Canary,  5  Daly,  489,  ^(firmed  in  64 

,,,_N.  Y.  636.  .  .^;_'  ;    \    ^        ."'.'"      .     "" '",'  "■" .  '"  "' 

9  The  court  did  not  err  in  refusing  a  mption  to  with,dr^w  a  juror,  in  eject- 
,  ,ment,  on  offer,  of  proof  by  plaintiflf  that  defendant  had  bought  with 
notice  of  fraud  in  his  title,  and  liad  paid  extra  preiriiiims  to. a  title 
insurance  company  for  indemnification  against  it,  where  court  orders 
jury  withdrawn,  and  arguin^t  proceeds  in  their  absence,  when  motion 
is  overruled^  the  offer  is  withdrawn,  and  jury  is  brought  inl  ,Randal 
y.  Gould,  225;Pa,  42,,73'.i;ti.'986."''  ,..""/ 

'"The  cour.t,ihas,  the  dis.c;;etion  to  discharge  a,,  juror  whenever  it  comes  to 
.,'  ,  the  knoiyledge.  of  ,thp,fiourt  that  one  who  has,  inadvertently  bee^  sworn 
cannot  ,rend,er  a  legal  verdict  ;in  the  case. ,;  ,Thp.map,  v.,  ljgo,Jjard,  5  111. 
556.  "  .         ■■''■"-■        ■  •''■ 

c.  Effect  of  withdrawal,  continuance,  or  nonsuit.— TlhQ.  prac- 
tice of  withdrawing  a  juror  is  adapted  to  wdrk  a  continuance 
of' the 'case  by  producing  a  technical  mistrial.  It  is  an  indirect' 
mode,  of  accomplishing  a  postponement  for  ca'uses  arising  dur- 
ing th,e  trial  and.  which  would,  but  for  postponement,  defeat  a 

just  tr.ial.^.rij      ■ ,  .    ., 

Abbott,  Civ.  Jur.  T.— 35. 
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A  nonsuit  does  not  necessarily  result.' 

Courts  may,  in  the  exercise  of  a  sound  discretion,  allow  a 
juroi*  to  be  withdrawn,  and  still  retain  the  cause  upon  the  cal- 
endar for  trial,  instead  of  nonsuiting  the  plaintiff  for  a  defect  in 
his  proof,  as  in  case  of  mistake  or  surprise  on  his  part  in  the 
preparation  of  his  cause  for  trial;  and  this  even  where  the  de- 
fendant has  not  wilfully  misled  the  plaintiff.' 

lUsborne  v.  Stephenson,  36  Or.  328,  48  L.E.A.  432,  78  Am.  St.  Eep.  778, 
58  Pac.  1103,  wherein  the  practice  is  denied  as  to  Oregon.  Eosengarten 
V.  Central  R.  Co.  69  N.  J.  L.  220,  54  Atl.  564,  holding  withdrawal  of 
juror  by  direction  of  the  court  produced  a  misti-ial,  and  a  new  trial 
could  not  be  directed. 

Under  the  Maryland  act  1785,  chap.  80,  providing  that  courts  of  law 
shall  have  full  power  to  allow  amendments  before  verdict,  and  that, 
if  amendment  is  made  after  the  jury  is  sworn,  a,  juroi-  shall  be  with- 
drawn, it  has  been  held  error  to  refuse  a  continuance.  Strong  v. 
District  of  Columbia,  3  MacArth.  499. 

In  the  note  to  Usborne  v.  Stephenson,  48  L.R.A.  432,  441,  the  annotator's 
conclusion  is  that  the  practice,  while  ^till  within  the  proprieties  of 
legal  procedure,  is  giving  way  to  the  more  direct  mode  of  applying  for 
a  continuance  and,  if  it  be  allowed,  setting  aside  the  swearing  of  the 
jury  with  an  order  for  the  continuance.  As  to  those  states  where  the 
result  is  to  be  sought  by  direct  means,  see  ante,  chapter  i.,  Applica- 
tions to  Postpone',  and  compare  ante  this  chapter. 

2  Benedict  v.  Cozzens,  4  Cal.  381;  Bohmann  v.  Chicago,  15  111.  App.  48; 
Sehoiield  v.  Settley,  31  111.  515. 

The  power  of  the  circuit  court,  in  a  proper  case,  to  permit  a  juror  to  be 
withdrawn,  or  to  order  a  nonsuit,  is  undoubted;  but  there  is  no  neces- 
sary connection  between  the  two. processes.  The  withdrawal  of  a  juror 
operates  to,  continue  the  cause,  and  does  not  of  itself  entitle  the  de- 
fendant to  a  judgment  of  any  kind.  If  a  nonsuit  be  properly  granted, 
the  withdrawal  of  a  juror  as  preliminary  thereto  is  entirely  super- 
fluous and  harmless.  But  if  judgment  of  nonsuit  be  rendered  merely 
because  a  juror  has  been  withdrawn,  such  judgment  is  founded  upon 
a,  misapprehension  of  the  legal  eflfect  of  withdrawal,  and  is  erroneous. 
Planer  v.  Smith,  40  Wis.  31. 

The  withdrawal  of  a  juror  without  sjiowing  cause  sufficient  for  a  contin- 
uance amounts  to  a  nonsuit.  Wabash  R.  Co.  v.  McCormiok,  23  Ind. 
App.  258,  55  N.  E.  251. 

Where  a  motion  was  made  for  a  nonsuit,  and,  in  order  to  defeat  that  mo- 
tion, plaintiff  moved  to  amend  the  complaint,  the  court  declined  to 
grant  a  nonsuit,  but  intimated  that  plaintiff's  counsel  might  withdraw 
a  juror  and  apply  for  such  amendment  at  special  term.  A  juror  was 
accordingly  withdrawn  and  the  case  went  over,  and  thereafter  the 
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amendment  was  refused  on  the  ground  that  it  was  a  new  and  sepa- 
rate cause  of  action  and  was  barred  by  limitation.  Van  Syckels  v. 
Perry,  3  Eobt.  621. 

3  People  ex  rel.  Perkins  v.  Common  Pleas  Judges,  8  Cow.  127,  the  court  de- 
claring it  a  convenient  and  necessary  practice,  in  some  instances,  to 
prevent  a  failure  of  justice. 

Where  the  court  allowed'  the  plaintiff  on  the  trial  to  amend  his  declara- 

-  tion,  and  directed  a  juror  to  be  withdrawn,  and  continued  the  case, 

it  was  held  that  the  continuance  was  at  the  instance  of  the  plaintiff 

in  error,  that  it  was  necessary  for  that  purpose  that  the  jury  be  dis- 

'  charged,  that  a  discretion  is  necessary  to  the  administration  of  jus- 
tice, and  that  when  it  is  properly  exercised  no  one  can  complain. 
Miller  v.  Metzger,  16  111.  390. 

Where  a  party  to  a  suit  is  surprised  by  an  unlooked-for  construction  of 
one  of  the  rules  of  the  court  upon  which  he  has  relied  in  making  out 
his  case,  the  jury  will  be  withdrawn  and  the  cause  continued.  Shel- 
don V.  Bahner,  4  Pa.  Co.  Ct.  16.  But  in  Wolcott  v.  Studebaker,  34 
Fed.  8,  where  the  court  was  about  to  direct  the  verdict  for  the  de- 
fendant, and  the  plaintiff  asked  for  a  nonsuit,  it  was  held:  "It  is 
not  our  practice  to  grant  what  is  technically  known  as  a.  nonsuit.  The 
proper  practice  would  be  for  the  plaintiff  to  ask  to  withdraw  a  juror 
and  discontinue  the  case."  Under  the  Colorado  Civil  Code,  providing 
that  an  involuntary  nonsuit  may  be  granted  upon  motion  of  the  de- 
fendant, the  court  may  sua  sponte,  or  on  motion  of  either  party,  grant 
a  nonsuit  in  every  case  where  there  is  such  a  failure  of  evidence  that 
a  verdict,  if  found,  would  be  set  aside.  Schechter  v.  Denver,  L.  &.  G. 
E.  Co.  8  Colo.  App.  25,  44  Pac.  761. 

d.  Cosis. — As  condition  of  granting  leave  to  withdraw  juror, 
costs  may  be  imposed  on  moving  party ;  '  and  he  will  ordinarily 
be  liable  unless  cause  sufEcient  for  continuance  be  shown.* 

Where  the  parties  agree  to  withdraw  a  juror,  each  party  pays 
his  own  costs.' 

1  Eawson  v.  Silo,  105  App.  Div.  278,  93  N.  Y.  Supp.  416,  holding  it  is  not 
an  abuse  of  discretion,  on  motion  to,  withdraw  a  juror  and  have  the 
trial  postponed,  as  condition  of  granting  reqviest,  that  party  making 
request  pay  to  his  opponent  a  fee,  a  trial  fee,  and  witnesses'  fees  of 
the  term  to  be  taxed.  If  party  considers  terms  imposed  as  condition 
of  grant  of  motion  for  withdrawal  onerous  and  unsatisfactory,  he 
should  decline  to  accept  the  order  and  proceed  with  the  trial. 

S  Costs  are  taxable  against  party  withdrawing  a  juror,  where  cause  suffi- 
cient for  a  continuance  is  not  shown.  Wabash  E.  Co.  r.  MeCormlck, 
23  Ind.  App.  258,  55  N.  E.  251. 

8  2  Tidd,  Pr.  2d  Am.  (from  8th  Lond.)  ed.  909. 
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See  also  Stodhart  v.  Johnson,  3  T.  R.  657,  100  Eng.  Reprint,  788;  Burden 
V.  Flower,  7  Dowl.  P.  C.  786;  Thomas  v.  Lewis,  5  Dowl.  P.  C.  395,  W. 
W.  &  D.  67,  1  Jur.  104;  Hammond  v.  Thorpe,  2  Dowl.  P.  C.  721,  1 
Cromp.  M.  &  R.  64,  4  Tyrw.  838,  3  L.  J.  Exch.  ,N.  S.,358;  Seely  v. 
Powers,  3  Dowl.  P.  C.  372;  Seamour  v.  Bridge,  8  T.  R.  408,  101  Eng. 
Reprint,  1459. 

For  a  full  review  of  all  the  cases  on  the  subject  of  withdrawing  a  juror, 
see  note  in  48  L.R^A.  432. 

3.  Sickness  interrupting  trial. 

The  mere  disturbance  of  the  trial  by  the.  sudden  sickness  of 
a  party  presents  an  occasion  for  the  discretionary  ruling  of  the 
court  whether  to  proceed  with  the  trial,  or  how  to  avoid  prej- 
udice; and  the  same  is  true  as  to  emotional  demonstrations  by 
third  persons  present.^  But  if  the  judge  fall  ill,  and  is  not 
able  to  conclude  the  trial,  it  cannot  be  done  by  a  substitute.^ 

lit  was  not  an  abuse  of  discretion  to  continue  the  trial  though  plaintiff, 
■whose  epilepsy  was  L...»ibuted  to  the  injury  sued  on,  fell  in  a  fit  in 
court  during  the  trial.  Galvestion,  H.  &  S.  A.  R.  Co.  v.  Hitzfe],der,  24 
Tex.  Civ.  App.  318,  66  S.  W.  707.  So,  where,  after  the  adjournment 
for  the  day  but  while  some  of  the  Jury  were  yet  present,  the  prostra- 
tion of  the  plaintiff  in  the  court  room,  presumably  from  the  illness 
brought  on  by  the  injury  sued  on,  presented  a,  case  for  discretion  of 
the  judge  as  to  whether  the  trial  ougli,t  to  continue.  McGlpin 
Metropolitan  Street  R.  Co.  71  App.  Div.  72,  75  N.  Y.  Supp.  593. 

Dictum  thsit  conduct  of  parties  and  counsel  are  peculiarly,  within  the  dis 
cretionary  control  of  the  judge,  sustaining  refusal  of  new  trial  of 
action  for  breach  of  promise  of  marriage,  where  during  trial  plain 
tiff  fell  fainting,  and'-exclairaed,  "Oh,  my  baby  darling!"  Poe  v.  Arch, 
26  S.  D.  291,  128  N.  W.  166. 

See  also,  as  to  the  judge's  discretion  where  a  witness  was  overcome  by  emq 
tions  of  grief  while  on  the  stand.  Western  U.  Teleg.  Co.  v.  Shaw, 
40  Tex.  Civ.  App.' 277,  90  S.  W.  58;  or  where  the  mother  of  plaintiff 
,  fainted  in  court  during  the  trial.  Graves  v.  Rivers,  3  Ga.  App.  510 
60  S.  B.  274;  and  it  was  no  ground  for  discharge  of  the  jury  that  the 
father  of  deceased,  while  testifying  in  action  for  the  wrongful  death 
shed  tears.  Edwards  v.  Metropolitan  Street  R.  Co.  143  Mo.  .App, 
371,  127  S.  W.  605. 

2  Under  statute  authorizing  substitution  of  judges  in  case  of  sickhess, 
"except  in  the  trial  of  cases  where  the  trial  has  already  commenced,'' 
it  was  error  to  conclude  a  trial  where  only  the  charge  remained  to  be 
given,  and  one  already  prepared  by  the  judge  who  fell  sick  was  given. 
Rossman  v.  Moffett,  75  Minn.  289,  77  N.  W.  960. 


CHAPTEE  XX.— PEOVINCE  OF  COUET  AND  JURY; 
QUESTIONS,  OF  LAW  AND  FACT. 

1.  In  general. 

fi.  Weight  of  evidence  and  credibility  of  witnesses. 

3.  Sufficiency  of  evidence. 

4.  Inferences. 

5  Miscellaneous  questions. 

6.  Cause  and  effect;  proximate  cause. 

7.  Reasonableness;   necessity;   probable  cause. 

8.  Diligence. 

9.  Pro]3ability. 

JO.  Carriers;  passengers. 

11.  Incorporation. 

12.  Partnership. 

13.  Personal  status,  relation,  occupation,  or  capacity. 

14.  Master  and  servant;  agency. 

15.  Bodily  or  mental  conditions. 

16.  Physical  conditions  and  qualities. 

17.  Fraud;  duress;  undue  influence. 

18.  Intent,  assent,  electioh,  waiver,  or  other  meiital  purpose. 

19.  Knowledge,  belief  Or  mentalpercepfibn. 

20.  Cdntracts  and  writings;  construction. 

21.  Libel  or  slander;  malicious  prosecution. 

22.  Negligence  generally. 
83.)  Carrier's  negligence. 

24.  Negligence  as  to  highways. 

25.  Negligence  as  to  railroads  and  streeti  railways. 

26.  Negligence  as  to  condition  of  buildings  or  grounds. 

2,i;,  Negligence  as  to  fire,  wa,ter,  .electricity  or  other  dangerous  thing. 

28.  Negligence  as  to,  scirvants. 

29.  Negligence  of  innkeepers,  telegraph  companies,  and  bailees  or  agents. 

30.  Negligence  as  to  banks  and  commercial  paper. 

31.  Serious  and  wilful  misconduct.  '    ' 

1.  In  general. 

The  function  of  deciding  the  law  questions  that  arise  during 
the  trial  belongs  to  the  judge,  while  that  of  finding  the  facts 
from  the  evidence  adduced  is  for  the  jury.^ 

IThe  law  of  tlie  ease  must  be  determined  by  the  court,  and  should  not  be 
submitted  to  the  jury.     Beggs-  v.  First  Nat.  Bank,  134  111.  App.  403; 
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^  ToWer  v.  Pioneer  Min.  &  Mfg.  Co.  166  Ala.  482,  52  So.  86;  Livingston 
V.  Taylor,  132  Ga.  1,  63  S.  E.  694;  Staunton  v.  Smith,  6  Penn.  (Del.) 
193,  65  Atl.  593  (including  construction  of  written  instruments). 

The  judge  should  explain  and  interpret  statutes,  documents,  and  papers. 
Sehilansky  v.  Merchants'  &  M.  F.  Ins.  Co.  4  Penn.  (Del.)  293,  55  Atl. 
■  1014;  Berry  v.  Clark,  117  Ga.  964,  '44  S.  E.  824;  Telfair  County  v. 
Webb,  119  Ga.  916,  47  S.  E.  218 ;  Libby  v.  Deake,  97  Me.  377,  54  Atl. 
856;  Bedenbaugh  v.  Southern  R.  Co.  69  S.  C.  1,  48  S.  E.  53;  Blair 
V.  Baird,  43  Tex.  Civ.  App.  134,  94  S.  W.  116. 

If  one  reasonable  mind  might  reach  one  conclusion,  while  another  reason- 
able mind  might  reach  a  difterent  conclusion,  as  to  a  controlling  fact- 
on  the  evidence  presented,  the  question  is  for  the  jury.  Gordon  v.. 
Ashley,  191  N.  Y.  193,  83  N.  E.  686;  Tousey  v.  Hastings,  194  N.  Y. 
82,  86  N.  E.  831,  citing  Re  Totten,  179  N.  Y.  112,  70  L.R.A.  711,  71 
N.  E.  748,  1  Ann.  Cas.  900.  Whether  evidence  is  competent  on 
the  question  of  damages  is  for  the  court,  but  its  probative  effect 
on  that  question  is  a  jury  question.  Jaynes  v.  Omaha  Street  R.  Co. 
53  Neb.  631,  39  L.RA.  751,  74  N.'  W.  67. 

When  there  is  a  question  of  fact  to  be  decided  preliminary 
to  a  law  question,  such  question  is  for  the  court  as  well  as  the 
law  question.^ 

1  Competency  of  witness  or  of  evidence  is  for  court.  Worthington  v.  Men- 
cer,  96  Ala.  310,  17  L.R.A.  407,  11  So.  72  (sanity);  Pickett  v.  Wil- 
mington &  W.  R.  Co.  117  N.  C.  616,  30  L,R.A.  257,  53  Am.  St,  Rep. 
611,  23  S.  E.  264  (qualification  to  give  opinion). 

The  fact .  question  whether  the  nonexpert  offered  on  an  issue  of  sanity 
have  had  the  requisite  knowledge  and  observation  to  qualify  them  is 
addressed  to  the  discretion  of  the  trial  judge,  but  the  weight  to  be 
given  to  nonexpert  testimony  predicated  on  a  state  of  facts  detailed 
by  the  witness  is  for  the  jury.    See  note  to  38  L.R.A.  733,  738. 

Sufficiency  of  foundation  for  admission  of  note.  Patton  v.  Bank  of  Lafa- 
yette, 124  Ga.  965,  5  L.R.A.  (N.S.)  592,  53  S.  E.  664,  4  Ann.  Gas. 
639. 

The  admissibility  of  books  of  account  is,. in  the  first  instance,  a,  question 
for  the  court  on  the  preliminary  proof  required  by  the  common  law 
or  by  statute,  but,  after  they  are  admitted,  the  weight  to  be  given 
them  is  for  the  jury,  to  be  measured  by  their  appearance  and  manner 
of  keeping,  as  well  as  by  all  other  indicia  of  truthfulness.  See  note 
to  52  L.R.A.  608,  and  cases  there  cited. 

Whether  a  usage  has  been  established  and  its  binding  force  upon  the  par- 
ties, the  facts  being  undisputed.  Runyam  v.  Central  R.  Co.  64  N.  J. 
L.  67,  48  L.R.A.  744,  44  Atl.  985. 
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The  right  of  jury  to  determine  existence  of  facts  essential  to  the  admis- 
sibility of  dying  declarations  is  discussed  in  the  note  16  L.R.A.  (N.S.) 
660. 

A  question  is  said  to  be  mixed  when  it  involves,  primarily, 
the  decision  of  a  fact  question,  and,  secondarily,  the  decision  of 
a  law  question  predicated  on  that  fact.^ 

IDomicil  of  person.     Stallings  v.  Stalllngs,  127  Ga.  464,  9  L.R.A.(N.S.) 

593,  56  S.  E.  469. 
As  to  reasonableness  of  ordinance,  see  Houston  &  T.  C.  E.  Co.  v.  Dallas, 

98  Tex.  396,  70  L.R.A.  850,  84  S.  W.  648. 
Monopolistic  nature  of  a  traiSc  agreement.    South  Florida  R.  Co.  v.  Rhodes, 

25  Fla.  40,  3  L.R.A.  733,  23  Am.  St.  Rep.  506,  5  So.  633. 
It  "is  a  mixed  question  whether  servants  are  In  a  common  employment  so 

that  they  are  "fellow  servants."     See  note  to  50  L.R.A.  421,  and  cases 

' cited. 

2.  Weight  of  evidence  and  credihility  of  witnesses. 

The  weighing  of  the  testimony  or  the  evidence,^  and  the 
credibility  of  the  evidence  or  of  the  particular  witnesses,*  in- 
volve the  decision  of  facts,  and  is  for  the  jury. 

A  question  may  be  for  the  court  if  all  the  testimony  on  the 
one  side  is  wholly  unworthy  of  any  credibility.^ 

1  See,  generally,  chapter  xxi. 

2  Credibility  of  witnesses  is  for  jury.     Ganajoharie  Nat.  Bank  v.  Diefen- 

,  dorf,  123  N.  Y.  191,  10  L.R.A.  676,  25  N.  E.  402;  Dobbins  v.  Dobbins, 
141  N.  C.  210,  10  L.R.A.(N.S.)  185,  115  Am.  St.  Rep.  682,  53  S.  E. 
870;  Southern  R.Co.  v.  Coursey,  115  Ga.  602,  41  S.  E.  1013;  Chicago 
Union  Traction  Co.  v.  O'Brien,  219  111.  303,  76  N.  E.  341;  Indianapolis 
,,,  Street  R.  Co.  v,  Johnson,  163  Ind.  518,  72  N.  E.  571;  Houston  &  T. 
C.  R.  Co.  V.  Bell,  97  Tex.  71,  75  S.  W.  484. 

Effect  of  insanity  on  credibility  is  for  jury.  Worthington  v.  Mencer,  96 
,  Ala.  310,  17  L.R.A.  407,  11  So.  72. 

The  question  of  credibility  is  for  the  jury  to  determine  after  seeing  and 
hearing  a  witness;  and  it  should  be  submitted  to  them  without  In- 
structions as  to  the  existence  of  any  presumption  as  to  truth  or  false- 
hood. State  V.  Halverspn,  103  Minn.  265,  14  L.R.A. (N.S.)  947,  123 
Am.  St.  Rep.  326,;  114  N.  W.  957. 

So  it  is. for  the  jury  to  say  whether  witnesses  are  contradicted  by  written 
statements  proved  at  the  trial,  where, statements  were  procur.ed  from 
them  prior  to  the  trial  by  one  who  took  notes,  and  then  dictated  an 
elaboration  thereof  to  his  stenographer,  whose  transcript  is  the  state- 
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ment  jJroVed. '   Chicago  City  R.  Co.  v.  Tuohy,  196-  111.  AW,  58  L.R.A. 
'      270,  63  N.  E.  997.       •  •     ■:  '    >.        .  ;.      ' 

Credibility  and  value  of  tlie  testimony  of  a  lawyer  from  another  state  as 

to  the  rule  upon  a  certain  subject  in  that  state.     Hancock  v.  Western 

U.  Teleg.'Co.  157  N.'C.  497,  69^  L.R.A.  403,  49-S..-E.  952: 
If  the  parties  ■  are  the  only  witnesses,  the  qufestidn  of  their  credibility  is 

for  the  jury.     Massey  V.,  Southerii  R.  Co.,  1106  Va.  515,  56  S..E,  i2(75j 

Murphy  v.  Hiltibridle,  132  Iowa,  114,  109  N.  W.  471. 
The  province  of  the  jury  in  case  of  uncontradicted  testimony  is  .discussed 

in  the  annotation  8  A.L.R.  796.  ; ,, 

.3  Blumenthal  v.  Boston  &  M.  R.  Co.  97  Me.  255,  54  Atl.  747.    Whether  pr 

not  a  business  was  legitimate  ought  not  to  have, ,  been  submitted  to 

the  jury,  where,  the  only  evi4ence  to  support  the  legitimacy  was  such 

as  had  no   credibility   in  law.     Weltmer  v.   Bishop,  171  Mo,  llO,  65 

L.R.A.  584,  T'l  S.  W.  167. 

The  general  rule  is  that  the  testimony  of  experts  is  not  eon- 
chisive  on  the  jury,  which  may  determine  its  weight  and  credi- 
bility, and  reject  it  if,  on,  just  and  fair  consideration,  it  does 
not  seem  '  reasonable  and  trne.'' ,  The  question  of  the  value  and 
weight  of  expert  testimony  in  such  cases  is  for  the  jury.'' 

The  same  is  trueas  to  nonexpert§.^  ,-,^     ,. 

1  The  Conqueror,  166  tJ.  S.  110,  41  L.  ed.  937,  17  Sup.  Ct.  Rep.  510;  Bever 
V.  Spangler,  93  lowii  576,  61  N.  W.  1072;  Humphries  v.  Johnson,  20 
Ind.  190;  Wells  v.  Leek,  151  Pa.  431,  25  Atl.  101;  Templeton  v.  People, 
3  Hun,  357;  Muller  v.  Ryan,  19  X.  Y.  S.  R.  109,  2' N.  Y.  'Supp.  736; 
Case  V.  PerevV,  46  Huii,  57,  10  N.  Y.  S.  R.  811;  Laflin  v.  Chicago,  W. 

'-■'iH'&''N.-(R:  Co.  33  Fed.  415.  See  also  exhaustive  note  in  42  L.R.A.  764, 
'       as  to -cohclusiVen'ess  of  testimony  of  experts.' 

'Testimony  of  attending  phygieiivn  that  applicarit  for  accident  insurance 
had  chronic  bronchitis  not  conclusive  of  breach  of  warranty,  where 
there 'Was  Other 'evidence  that  Ms  getiei'al  health  was  good.  French 
v.  Fidelity  &  C,  Co.  135  Wis.  259,  17  L.R.A.  (N.S.)  1011,  115  N.  W. 
869.'       .    ■'     -^ 

aBaird  v.  Shaffer,  101  Kan.  585,  L.R.A.1918D,  638,  168' Pac.  836.  An  ex- 
tensive note  oh 'the  Value  and  weight  of  expert  testimony  as  to  hand- 
writing and  typewriting  appears  in  connection  with-  the  report  of  the 
•■■  above  caSe  in  L.R.A.1918D,'  642.  ■  : 

The  conclusiveness  'upon' jury  of  testimony  of  experts  as  to  the  valUe  of 
professional  services  is  discussed  in  a  note,  45  L.R.A.  (N.S.)  181. 

•  TSTewhard  v.  Yundt,132  Pa.  324,  19  Atl.  288;  Foster  v.  Dickerson-,  64  Vt. 
"   233,  24  Atl; '253. 

For  other  oases  sp'e'eifically  applying  this  rule  to  the  opinions  of  nonex- 
pefM  on  the  question  of  sanity,  see  note  to  '38  L.R.A.  747. 
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In  a, criminal  case  it  .was,  held  error  for  the  co^rt  to  charge  the  jury  that, 
the  testimony  of  experts  as  to  sanity  was  entitled  to  "great  weight," 
and  to  add,  in  substance,  that  the  testimony  of  the  familiar  associates 
of  ,  the  person  was  entitled  to  similar  weight.  The  reviewing  court 
j;eniarked  that  the  whole  question  was  to  be  left  to  the  jury,  under 
proper  iflstructions,  without  intimation  how  they  were  to  deal  with 
particular  classes  of  witnesses.  Ryder  v.  State,  100  Ga.  528,  38  L.R.A. 
721,  63  Am.  St.  Rep.  334,  28  S.  E.  246. , 

When  the  testimony  is.  so  clearly  opposed, to  natural, laws,-, 
that  it  cannot  be  true,  the  court  may,  as  matter-  of  law,  refuse 
to  let  it  be  credited.^  ■..■,... 

iChybowski  v.  Bucyrus  Co.  ,12,7  ,Vj/is.  332,  7,lL.n,A41^\S.i'U7',  ,106  N.  W. 
833,  and  note  7  L.R,A.  (N.S.),  357;,  Fleming  y.  Northern  Tissue  Paper 
Mill,  135  Wis.  157,  15  L.R.A. (N.S.)  701,  114  N.  W.' 841,  and  notes  to 
15  L.R.A,(N.S.)    701;    28   L.R.A.(N.S.)    648;    L.R.A.1916D,   301.,.  , 

3.  Sufficiency  of  evidence. 

Wheth,er  the  evidence  suflicQS  to  prove  a  given  fact  is  always 
for,  the,  jury,  .unless  it  CQijld '  afford  ,uo  support  for  a  vcrcVet  for 
th?  party  who  adduced  it,  and,  on  whom  is  the  burden  of  pijoof.^ 

If  the,  .evidence,  is  conflicting  it  is;  .for  the,  jury,  but  if  .not, 
and  there  are  no  diverse  inferences  permissible  upon  it,  it  is 
for  the' court ;^  and  likewise  when  it  is  not  disputed  or  confera'  > 
dieted.'  '  '""  '  '  '•  ■      -      .,    r     .. .    r,     "  .,,, 

IGibbons  v.  Farwell,,63  Mich.  344,  6  .im.  St.  Rep.  301,,  29,  N.  W..S55. 

.Se©,:al90  note  to,  2  L.R.A.   340,  ,    ,,  ;         .,,,  ,,,,  -,  ,   .„ 

Ifais  for  the  court  where,  the  evidence  is  insufBcient,  to  su^ta^n  the.nepes- 
;    sary  , allegations.     Beisel  v.   Gerlach,  221   Pa.  ,232,  ,ig,',L.R..^.(N.S.) 
516,  70  Atl.  721.  ,/,,         ;.       ..       ,■     ;    ,  ,  "-       ,, 

SCet9fonte  v.  .Cairiden,  Coke  Co.  78  ]Sr,,J.  L.  662,  27  L.R.A.  (N.S. )ioo8^,^ 
75  Atl.  913;  Harris,  v.  Norfolk  &,  W.  R,, Co., 153  N.'  C.  542,"31  L.R.A.  ' 
(N.S.)  543,  138  Am.  St".  Rep.'686,  69  S.  E.  623.  "  '•' 

3  If  the,  facts  are  not  susceptible  of  dispute,  it  is  for  the  court.     Bunting 
"/vJ'Hogs'ett,  139  Pa.  363,  12  L.R.A.  268,  23  Am.' St.' Rep.'  192,  21  Atll  ' 
'    31,  33,  34;  Ch.attanooga,'Light  &  P.  Co.  v.  HodgesV'lOS  Tenn.  '331,  60 
'   L.R.A.'459,  97'  Am. 'st.  Rep.  '844,  70  S'.  W.  6l6;  Stone  v.'Boftoii  &  A.. 
R.  Co.  171  Mass.  536,  41 'L.R.A.  794,  51' N.  E.  1.'  "  ''■  - 

On  any,  state  of  the.eyidence,  though  it  be  conflicting,  it  may 
become  pure  question  of  law  by  motion  to  dijrect  the  yerdict  or 
by,  other  motion,  which  reduces,  the  qupstiqn  to  one,  of  whether' 
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tHere  is  aaiy  evidence  nhicli,  in  law,  is  sufficient  to  go  to  the 

1  SuiSciency  of  evidence  to  go  to  jury  is  law  question.  Bell  v.  Carter,  19 
L.K.A.(]Sr.S.)  833,  90  C.  C.  A.  555,  164  Fed.  417;  Robinson  v.  Denver 
City  Tramway  Co.  90  C.  C.  A.  160,  164  Fed.  174;  Brown  v.  W.  T. 
Weaver  Power  Co.  140  N.  C.  333,  3  L.R.A.(N.S.)  912,  52  S.  E.  954; 
Mclntyre  v.  Orner,  166  Ind.  57,  4  L.R.A.(N.S.)  1130,  117  Am.  St.  Rep. 
359,  76  N.  E.  750,  8  Ann.  Cas.  1087. 

As  to  the  scintilla  doctrine  being  abandoned  by  the  later  decisions,  see 
note,  2  L.R.A.  340. 

See  chapter  xxi..  Taking  Case  from  Jury.  ; 

On  such  a  motion,  the  evidence  of  the  opposite  party  is  assumed  to  be 
true,  and  lie  is  given  the  benefit  of  all  inferences  in  his  favor  which 
may  legitimately  be  drawn.     See  post,  chapter  xxi.   §  9. 

4.  Inferences. 

Since  inferences  are  the  logical  means  of  arriving  at  the  fact 
proved  by  the  evidence,  they  constitute  decisions  of  facts  and 
therefore  belong  to  the  jury;  but  presumptions  deducible  by 
rule  of  law  from  given  facts  belong  to  the  court,  and  under  stat- 
utes there  may  be  facts  which  are  declared  by  law  to  ha,vfe  cer- 
tain legal  equivalents  which  the  court  only  can  declare.^ 

lit  is  for  the  jury  to  say  whether  or  not,  on  special  facts,  an  inference 
may  be  drawn  which  will  rebut  a  legal  presumption.  Quimby  v.  Dnr- 
gin,  148  Mass.  104,  1  L.R.A.  514,  19-  N.  E.  14. 

Where  a  cause  was  tried  before  jurors  from  another  county  whence  it  had 
been  taken  on  a  charge  of  venue,  it  was  error  to  submit  to  the  jury 
matters  which  were  of  common  knowledge  only  to  residents  of  the 
vicinage  where  the  cause  arose.  Reedy  v.  St.  Louis  Brewing  Asso.  161 
Mo.  523,  53  L.R.A.  805,  61  S.  W.  859. 

For  the  court,  where  the  effect  of  the  evidence  is  declared  by  law.  Pat- 
terson V.  Hayden,  17  Or.  238,  3  L.R.A.  529,  11  Am.  St.  Rep.  822,  21 
Pac.  129. 

The  fact  that  the  brand  of  fuse  supplied  by  a.  mining  company  for  the  use 
of  its  miners  was  in  general  use  and  favorably  known  was ,  not,  in 
law,  conclusive  evidence  that  company  was  not  negligent  in  furnish- 
ing that  brand.  WUta  v.  Interstate  Iron  Co.  103  Minn.  303,  16  XijR.A. 
(N.S.)  128,  115  N.  W.  169.  :  . 

Issues  raised  by  denial  of  receipt  of  notice  alleged  to  have  been  sent  by 
]^osial  card.  Bonewell'  v.  Jacobson,  130  Iowa,  170,  5  L.R.A. (N.S.) 
436,  108  N.  W.  614. 

Whether  person  presumably  dead  from  long  absence  died  before  or  after 
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insurance  was  claimed  to  lapse  by  nonpayment  of  dues.     Butler  v. 

Supreme  Court,  I.  0.  F.  53  Wash.  118,  26  li.R.A.(N.S.)  293,  101  Pao. 

481. 
Tlie  court  cannot  rule  that  a  man  long  absent,  but  of  whose  existence  there 

were  rumors  eighteen  years  later,  was  dead  at  an  intermediate  date. 

Turner  v.  Williams,  202  Mass.  500,  24  L.R.A.(N.S.)   1199,  132  Am.  St. 

Rep.  511,  89  N.  B.  110. 
See,  generally,  illustrations  under  later  headings  in  this  chapter, 

5.  Miscellaneous  questions. 

[in  this  section  have  been  arranged  decisions  on  particular 
questions  of  a  concrete  nature.  They  are  collated  according  to 
subject-matter,  it  being  thought'  to  be  the  most  serviceable  ar- 
rangement for  the  practitioner.  All  of  them  will  prove  more 
or  less  illustrative  of  the  general  rules  stated  in  the  previous 
portion  of  this  chapter.] 

The  court  determines  matters  of  public  policy,^  and  public 
use  or  eminent  domain,^  but  the  particiilar  necessity  of  a  taking 
may  rest  in  facts.' 

On  the  condemnation  of  land  for  a  railroad  it  is  for  the  jury 
to  decide  whether  compensation  for  consequent  pollution  of 
water  on  the  land  had  been  made  when  a  former  right  of  way 
was  Gondemned  for  another  road.* 

1  Brush  V.  Carbondale,  229  111.  150,  82  N.  E.  252,  11  Ann.  Cas.  121.    ' 

2  Whether  or  not  the  use  for  which  property  is  sought  to  be  taken  under 

the  power  of  eminent  domain  is  public.  Albright  v.  Sussex  County 
Light  &  Park  Commission,  71  N.  J.  L.  303,  309,  69  L.R.A.  768,  108 
Am.  St.  Rep.  749,  57  Atl.  398,  59  Atl.  146,  2  Ann.  Cas.  48;  Rock- 
ingham County  Light  &  P.  Co.  v.  Hot)bs,  72  N.  H.  531,  66  L.R.A. 
581,  58  Atl.  46. 

3  The  location,  number,  and  necessity  of  crossings  sought  to  be  condemned 

to  carry  the  spur  tracks  of ,  one  railroad  across  those  of  another  in- 
volve questions  of  fact  properly  submitted  to  a  jury  of  freeholders. 
Kansas  City,  S.  &  G.  R.  Co.  v.  Louisiana  Western  R.  Co.  116  La.  178, 
5  L.R.A.(]Sr.S.)  512,  40  So.  627,  7  Ann.  Cas.  831. 
Whether  highway  laid  out  across  a  railroad  track  will  interfere  with  opera- 
tion of  the  railroad.  New  York,  C.  &  St.  L.  R.  Co.  v.  Rhodes,  171 
Ind.  521,  24  L.R.A.(N.S.)  1225,  86  N.  E.  840. 

4  Rudolph  y.  Pennsylvania  Schuylkill  Valley  R.  Co.  186  Pa.  541.  47  L.R.A. 

782,  40  Atl.  1083. 

It  is  not  for  the  jury  alone  to  say  whether  school  authorities 
could' separate  \^hite  and  colored  children;*  and  the  court  may 
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determine  whether  Bible  reading  'm  the  public  schools  has 
taken  the  form  of  sectarian  instruction.^ 

1  Power  of  authorities  to  assign  white  and  colered  children  to  diflfererit 

schools  held  not  for  jury  alone.     People  ex  rel.  Bibb  v.  Alton,  193  111. 
309,  56  L.R.A.  95,  61  N.  E.  1077.  '         ,  1 

2  State  ex  rel.  Freeman  v.  Scheve,  65  Neb.  853,  59  L.R.A.  927,  91  N.  W. 

846,  93  N.  W.  169. 

Existence  and  effect  of  an  alleged  common  error  which  has 
become  a  rule  of  property  is  for  the  court.' 

lO'Donnell  v.  Glenn,  9  Mont.  452,  8  L.R.A.  629,  23  Pac.  1018. 

It  is  a  question  of  fact  whether  a  nuisa,iace  or  no  nuisance  ex- 
ists, if  the  opinions  of  individuals  might  differ  thereon.'.,. 

IHart  V.  Albany,  3  Paige,  213;  Bond  v.  Smith,  44  Hun,  219;  Centerville 
V.  Woods,  57  Ind.  192;  Macomber  v.  Nichols,  34  Mich.  212,  22'Am. ' 
Dec.  522;  Rex  v.  Wright,  3  Barn.  &  Ad.  683,  110  Eng.  Reprint,  249,  1 
L.  J.  Mag.  Cas.  N.  S.  74,  12  Engi  Rul.  Gas.  560.  See  also- note  to 
36  L.R.A.  595.  ,  , 

Whether  the  obstruction  of  a  sidewalk  by  the  uses  made  by  the  abutting  . 
owner  is  a  nuisance  is  for  the  jury  unless  it  is  clear  that  it  was  or 
was  hot  so.    Graves  v.  Shattuck,  35  N.  H.  257,  69  Am!  Dec.  536.    But 
see  Jochem  v.  Robinson,  66  Wis.  638,  57  Am.  Rep.  298,  29  N.  W.  642. 

The  invalidity  of  foreign  incorporation!  as  a  defense,  where 
the  incorporation  was  evasively  done  is  a  law  question.' 

1  Demarest  V.  Flack   (Doanarest  v.  Grant),  128  N.  Y.  205,  13  L.R.A.  854, 
28  N.  E.  645. 

Whether  a  perfect  title  is  proved  is  for  the  jury,  unless  it  is 
connected  with  the  public  title,  or  all  claims  are  cut  off  by 
adverse  possession.'  • 

1  Beaufort  Land  &  Ttivest.  Co.  v.  New  River  Lumber  Co.  86  S.  C.  358,  30 
L.R.A.(N.S.)   243,  68  S.  E.  637. 

The  rule  or  measure  of  damages  or  liability  is  for  the  court, 
and  their  amount  for  the  jury.' 

1  Carpenter  v.  Red  Cloud,  64  Neb.  126,  89  N.  W.  637;   Houston  &  T.  C. 
E.  Co.  v.  Buchanan,  38  Tex.  Civ.  App.  165,  84  S,  W.  1073;  Gulf.G. 
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&  S.  F.  R.  Co.  V.  Phillips,  35  Tex.  Civ.  App.  337,  80  S.  W.  107 ;  Jolm- 
•;'s'on  V. 'Kahil,  '97  Mo.  App.  62S,  71  S.  W.  725;  Snyder  v.  Lake  Shore 
&  M.  S.  E.  Co.'  131  Mich.  41.8,  91  N.  W.  643;  Van  Camp  Hardware 
&  Iron  Co.  V.  O'Brien,  28  Ind.  App.  152,  62  N.  E.  464, 

Amount  of  damages  to  be  awarded  a,  passenger  negligently  carried  beyond 
his  destination,  where  there  is  any  evidence  tending  to  establish  the 
right  to  recover.  Dalton  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  78  Kan. 
232,  17  L.R.A.(N.S.)  1226,  96  Pac.  475,  16  Ann.  Cas.  185. 

Where  hpmesteader's  preinises  are  overflowed  by  reason  of  a  wrongful 
obstruction  of  a  natural  water  course,  the  court  should  define  his 
rights  in, the  homeste.ad,  and  leaye  the  jury  to  determine  his  interest 
and  the,  consequent  liability  of  th^  wrongdoer,  from  consideration  of 
the  improvements  m,a,de,  the  length  of  time  the  homestead  has.  existed, 
and  all  other  facts.  McLeod  v.  Spencer,  2l'0kla.  165,  17  L.R.A.  (N.S.) 
958,  129  Am.  St.  Rep.  774,  95  Pac.  754. 

6.  Cause  and  effect;  proximate  cause. 

The  operations  of  cause'  and  effect  are  for  tlie  jury  if  tlie  de- 
cision rests  in  fact.' 

Which  was  the  proximate  one  of  several  causes  is  ordinarily 
a  fact  question.* 

1  Whether  iJoa^s,, was  entitrely  caused  by  given  injury.  Lord  v.  American 
Mut.  Aeci.  Asso.  89  Wis.  19,  26  L.R.A.  741,  46  Am.  St.  Rep.  815,  61 
N.  W.  293. 

W^^ipther  a  consignor  of  a  horse  whichjbecame  ill  because  of  exposure  in 
transit  contributed  to  its  death  by  leading  it,  under  the  supervision  , 
of  a  competent  veterinary  surgeon,  through  a  'storm  to  a  veterinary 
hospital  2  miles  distant.     W'ente  v.  Chicago,  B.  &  Q.  R.  Co.  79  Neb. 

,  ",  179,  '15  L.R,A.(N.S.)   756,  112  N.  W.  300,  115  N.  W.  859. 

Cause  of  settling  of  earth  in  sewer  trench  as  between  improper  filling, 
natural  causes,  ,and  subsidence  by  breaking'  of  water  pipe.  Updike 
V.  Omaha,  87  Neb.  228,  30  L.R.A.{N.S!)  589,  127  IST.  W.  229. 

Whether  landown,er  ha^,  by  construction  of  drainage  ditches,  so  augmented 
the  iiatural  draina,ge  as  to  affect  the  liability  of  a  railroad  which  lias 
obstructed  its  outlet.  Harvey  v.  Mason  City  &  Ft.  D.  R.  Co.  129 
Iowa,  465,  3  L.R.A.  (N.S.)   973,  113  Am.  St.' Rep.  483,  10'5  N.'  w'.  958. 

As  to  proximate  cause  of  injury  resulting  from  discharging  passenger  at 
improper  place  or  one  not  his  destination  being  for  jury,  see  note,  7 
L.R.A.(N.S.)   1183.  >    '     , 

'The  questioil  whether  intoxication  contributed  to  an  iiijury  as  a  jury  .ques- 
tion is  discussed'in  note  40  L;R.A.  141. 

z  Louisville,  N.  a.  &  d.  R.  Co.  v.  Nitsche,  126  Ind.  229,  9  L.R.A.  750,  22 
Am.  St.  Rep., 582,  26  N.  E.  51;   Sohumaker  v.  St.  Paul  &  D.  R.  Co. 
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46  Minn.  39,  12  L.R.A.  257,  48  N.  W.  559 ;  Cole  v.  German  Sav.  &  L. 
Soc.  63  L.R.A.  416,  59  C.  C.  A.  593,  124  Fed.  113 ;  Coy  v.  Indi3,napolis 
Gas  Co.  146  Ind.  655,  36  L.R.A.  535,  46  N.  E.  17. 
As  to  proximate  cause  bfeing  for  the  jury,  see  also  note  in  2  L.R.A.  696. 
Held  to  be  a  jury  question. 
Cause  of  death.     Travelers'  Ins.  Co.  v.  Melick,  27  L.R.A.  629;  12  C.  C.  A. 

544,  27  U.  S.  App.  547,  65  Fed.  178. 
Riding  on  or  boarding  car  in  forbidden  way  as  cause  of  aecidfint.    Anthony 
V.  Mercantile  Mut.  Aeci.  Asso.  162  Mass.  354,  26  L.R.A.  406,  44  Am. 
St.  Rep.  367,  38  N.  E.  973.  -      - 

Disease  or  injury  as  cause  of  hurt  or  accident.     Chicago  City  R.  Co.  v. 
Saxby,  213  111.  274,  68  L.R.A.  164,  104  Am.  St.  Rep.  218,  72  N.  E. 
755;  Modern  Woodmen  Acci.  Asso.  v.  Shyrock,  54  Neb.  250,  39  L.R.A. 
826,  74  N.  W.  607. 
Use  of  heavy  sledge  as  external,,  violent,  and  accidental  means  causing 
injury.    Atlanta  Acci.  Asso.  v.  Alexander,  104  Ga.  709,  42  L.R.A.  188, 
30  S.  E.  939. 
Whether  injuries  were  accidental  or  self-inflicted,  where  insured  was  found 
unconscious  in  a  burning  building,  to  which  he  had  gone  to  work. 
Wilkinson    v.    iEtna    L.    Ins.    240    111.    205,    25    L.R.A. (N,S.)     1256, 
130  Am.  St.  Rep.  269,  88  N.  B.  550. 
Whether  one  found  dead  had  committed  suicide,  where  he  was  lying  as 
if  a  pistol  had  fallen  from  his  hand,  but  had  no  known  reason  or  dis- 
position towards  suicide,  and  his  plans  forbade  that  inference,  though 
his  wife  was  of  the  opinion  that  he  had  taken  his  own  life.    O'Connor  v.- 
Modern  Woodmen,  110  Mass.  18,  25  L.R.A.  (N.S.)   1244,  124  N.  W.  454. 
Interference  as  cause  of  person's  breaking  his  contract.     Doremus  v.  Hen- 
nessy,  176  111.  608,  43  L.R.A.  797,  68  Am.  St.  Rep.  203,  52  N.  E.  924, 
64  N.  E.  524. 
Roadmaster's  or  engineer's  negligence  in  backing  train  while  servant  was 
in  danger.    Harrison  v.  Detroit,  L.  &  N.  R.  Co.  79  Mich.  409,  7  L.R.A. 
623,  19  Am.  St.  Hep.  180,  44  N.  W.  1034. 
Negligence  in  knocking  over  object  on  sidewalk.    L.  Wolff  Mfg.  Co.  v.  Wil- 
son, 152  111.  9,  26  L.R.A.  229,  38  N.  E.  694. 
Failure  to  place  guard  wires,  as  cause  of  resultant  electric  shock.     Block 
V.  Milwaukee  Street  R.  Co.  89  Wis.  371,  27  L.R.A.  365,  46  Am.  St. 
Rep.  849,  61  N.  W.  1101. 

Whether  spread  of  fire  was  proximate  to  its  origin  or  to  change  of  wind, 
Jacksonville,  T.  &  K.  W.  R,  Co.  v.  Peninsular  Land,  Transp.  &  Mfg.  Co. 
27  Fla.  1,  157,  17  L.R.A.  33,  9  So.  661. 

Original  improper  iilling,  or  later  causes  acting  toward  same  result,  as 
cause  of  the  breaking  through  of  a  pavement  into  a  cavity  after  many 
years.  Updike  v.  Omaha,  87  Neb.  228,  30  L.R.A, (N.S.)  589,  127  N- 
W.  229, 
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Whether  dropping  of  bucket  or  previous  swinging  thereof  was  the  proxi- 
mate cause  of  injuries  to  coal  heaver  who  was  knoclied  down  by  a 
coal  bucket  and  hurt  by  its  fall,  which  bucket  having  acquired  "too 
much  swing,"  was  dropped,  without  warning,  at  the  signal  of  the 
hatch  tender,  where  evidence  was  conflicting  as  to  whether  hatch 
tender  saw  him  while  bucket  was  swinging,  or  coulct  have  seen  him 
after  bucket  knocked  him  down,  before  it  dropped.  Anderson  v.  Pitts- 
burgh Coal  Co.  108  Minn.  455,  26  L.R.A,(N.S.)  624,  122  N.  W.  794. 

Whether  breaking  of  a  kingbolt  was  the  proximate  cause  of  injury  received 
in  a  runaway.  Comer  v.  Meyer,  78  N.  J.  L.  464,  29  L.R.A.(N.S.) 
597,  74  Atl.  497. 

Whether  the  sending  out  of  a  locomotive  with  a  defective  eccentric  was 
the  cause  of  the  injury  to  the  engineer,  who,  after  discovering  and 
repairing  it  imperfectly,  was  proceeding  to  his  next  station;  when  it 
broke.  Koreis  v.  Minneapolis  &  St.  L.  R.  Co.  108  Minn.  449,  25 
L.R.A.(N.S.)    339,  133  Am.  St.  Rep.  462,  122  N.  W.  668. 

Held  to  5e  o  cptM-t  question. — 

If  the  facts  connected  with  an  accident  are  undisputed,  the  question  of 
proximate  cause  is  for  tlie  court.  Fanizzi  v.  New  York  &  Q.  C.  R. 
Co.  113  App.  Div.  440,  99  N.  Y.  Supp.  281;  Trapp  v.  Mcaellan,  68 
App.  Div.  362,  74  N.  Y.  Supp.  130. 

It  is  for  the  court  to  say  whether  the  evidence  tends  to  prove  causative 
negligence.  Cincinnati  Street  R.  Co.  v.  Murray,  53  Ohio  St.  570,  30 
UB..A.  508,  42  N.  E.  596. 

Legal  proximity  as  between  successive  and  unrelated  causes  is  for  the  court. 
Missouri  P.  R.  Co.  v.  Columbia,  65  Kan.  390,  58  L.R.A.  399,  60  Pao. 
338. 

7.  Reasonableness;  necessity;  probable  cause. 

The  reasonableness  of  an  act  or  omission  with  reference  to 
a  particular  occasion  is  for  the  jury/  but  if  it  presents  a  ques- 
tion of  justice  or  propriety  it  is  for  the  court.* 

1  Excuse  for  shooting  within  city.  Chesterfield  v.  Ratlifif,  52  S,  C.  563,  41 
L.R.A.  503,  30  S.  E.  593. 

Shooting  into  assemblage  of  dogs  as  necessary  means  to  abate  nuisance. 
Hubbard  vl  Preston,  90  Mich.  231,  15  L.R.A.  249,  30  Am.  St.  Rep. 
426,  51  N.  W.  209. 

Necessity  for  killing  trespassing  dog.    Hodges  v.  Causey,  77  Miss.  353,  48 
'  L.R.A.  95,  78  .Am.  St.  Rep.  525,  26  So.  945. 

Necessity  for  use  of  unloading  skids  across  sidewalk.     Jochem  v.  Robin- 
s'      son,  72  Wis.  199,  1  L.R.A.  178,  39  N.iW.  383. 
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Held;  error  to  submit  to  jury  medical  necessity  for  abortion  to  get,  rid 
of  an  illegitmate  fetus,  where  such  necessity  is  not  suggested  in  the 
evidence,  and  action  is  on  an  insurance  policy)  of  deceased;  Wells  v. 
New  England  Mut.  L.  Ins.  Co.  191  Pa.  207,  53  L.R.A.  327,  71  Am.  St. 

i,    :'Eep.   763,  43  Atl.   126. 

Excessifeness'  o'f  force'  to  regain  possession  of  property; ' '  Com.  v.  Donahue, 
148  Mass.  529,  2  L.E.A.  623,  12  Am.  St.  Eep.  591,  20  N.  E.  171,  8  Am. 
'  Grim.  Rep.  45;  -  -  .  ' 

iNecessity  for  officer  striking  drunken  person  resisting  ariesti  over  the  head 
with  a  billy,  when  bystanders  were  present  who  presumably,  would 
render  assistance,  and  whether  more  than  permissible  force  is  used 
whgre  death  results,  froni  blows.  State  v.  Phillips,  119  Iowa,  652,  67 
L.'R.A.  292,  94  N.' W.  229,  13  Am.  Crim.  Eep.  325.  ''    '         , 

Use  of  st^ft  cpal  to  operate  |factpry  in,  a  country  district  suitable  for, coun- 
try hoHies.  •  McCarty.  V.  Natural  Carbonic  Gas  ,Co.  189  N.  Y.  40,  13, 
L.E.A.(N,S.)   465,  81  N.,E.  549,  12  Ann.  Gas.  840. 

Use  of  unloading  skids  over  walk.  John  A.  Tolman  &  Co.  v.  Chicago,.  240 
111.  268,  24  L.E.A.  (N.S.)   97,  88  N.  E.  488,  16  Ann.  Gas.  142. 

Reasoiiable  use  of  flowage  right.'  Chapman  v.  Newmarket  Mfg.  Co.  74 
N.  H.  424,  15  L.R.A.(N.S.)   292,  68  Atl.  868. 

Whether  a.  party' has  used  more  than  liis  fair  proportion  of  the  water, 

where  there  is  insufficient  in  the  stream  for  power  purposes  for  both 

'upper  aiid  lower  proprietors.     Canton  v.   Shock,  66  Ohio  St.  19,  58 

"    ■'  L.E.A.  637,  90  Am.  St.  Eep.  557,  63  N.  E.  600. 

Eeasonable  use  by  landowners  of  waters  located  beneath  their  premises  in 
I  well-defined  strata  and  upon  which  they  are  dependent  for  their  water 
supply;  Erickson  v.  Crookston  Waterworks  Power  &  Light  Co.  105 
Minn.  182,  17  L.E.A.  (N.S.)  650,  117  N.  W.  435. 

Whether  real  property  levied  upon  is  reasonably  capable  of  subdivision, 
and  whether  levy  is,  therefore  excessive.  Bridger  v.  Exchange  Bank, 
126  Ga.  821,  8  L.E.A. (N.S.)  463,  115  Am.  St.  Eep.  118,  56  S.  E,  97. 

The  reasonableness  of  municipal  ordinance  as  a  question  for  court  or  for 
jury,  'see  nbte  L.E.A.1915F,  1196.    '  '    ' 

The  reasonableness  of  time  of  notice  of '  accident  or  injury  provided  in  an 
accident  insurance  policy  as  a  question  for  the  jury  is  the  subject  of  an 
'      exteiisiVe  hote  in  7  A.L.R.  186.     '       ,  •  "' 

And  see  Malicious  prosecution,  infra,  §  21. 

*  Use  I  of  premises 'with  reference  to  neighboring  property.     Frost  v.  Berke- 

-  ':  ley  Phosphate  Go.  42  S.  C.  402^  26  L.E.A.  693,  46  iAm.  St.  Eep.  736, 
20  S.  E.  280. 

Owner's  use  of.  land  for  business  amounting  to  nuisance,  as  proper  use 
and  place.    Susquehanna  Fertilizer  Co.  v.  Malone,  73  Md.  268,  9  L.R.A. 

,,  737,,  25  Am.  St.  Eep.  595,  20  Atl.  900. 

Meaning  of  a  by-law  and  its 'reasonableness  when  facta  are  undisputed. 
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Carney  v.  New  York  L.  Ina.  Co.  162  N.  Y.  453,  49  L.R.A.  471,  70  Am. 

St.  Rep.  347,' 57  N.  E.  78.  ■  .,  . 

Tender  of  $5  bill  for  car  fare.     Barker  v.  Central  Pitrk,  N.  &  E.  River  R. 

Co.  151  N.  Y.  237,  35  L.R.A.  489,  56  Am.  St.  Rep.  626,  45  N.  E.  550. 
The  reasonableness  of  an  ordinance  is  one  of  law,  and  not  of  fact;  but  in 

some  cases  the  facts  must  be  established  before  the  question  can  be 

determineij.     Houston  &  T.  C,  R.  Co.  v.  Dallas,  98  Tex.  396,  70  L.R.A. 

850,  84' 'S.  W.  648.  '  •    .   :       ■  .  ,     , 

Reasonableness  of  municipal  ordinance  requiring  removal  of  stationary 
awnings  where  the  question  of  good  faith  of  municipal  authorities 
was  not  invglved.  'Small  v.  Edenton,  146  N.  C.  527,  20  L.R.A. (N.S.) 
145,  60  'S.  E.413.  '        '  '  ■  ' 

Thus  the  reasonableness  of  the  regulations  of  a  carrier  is  a 
law  question,^  and,s0;  is  the  reasonableness  of  tirne  as  applied 
to  an. undisputed  stal;e  of  faets,^  while.if  the  time  was,  depend- 
ent on  doubtful  facts  it  should  go  to  the  jury.^ 

The  Federal  courts  and  some,  but  not  allj  others  hold  that 
it  is  for  the  coul't  to  say  whether  an  account  rendered  has  been 
kept  an  unreasonable  time  so  aS  to  make  it  an  account  stated.* 

1  Reasoh'dbleness   of  '  regulation  excluding   colored   women   from  passenger 

car.    Chilton  v.  St.  Louis  &  I.  M.  R.  Co.  114  Mo.  88,  19  L.R.A.  269,  21 

S.  W.  458. 
Reasonableness  of  rule  separating  white  and  colored  passengers.     Bowie  v. 

Birmingham  R.  &  Electric  Co.  125  Ala.  397,  50  L.R.A.  632,82  Am.  St. 

Rep.  247,  27  So.  1016. 
Reasonableness  of  a  railroad's  rule  for  the  government  of  its  business. 
'    '    South  Florida' R.  Co.  v.  Rhodes;  25  Fla.  40,  3  L.R.A.  733,  23  Am.  St. 

Rep.  506,  5  So. '633.  ■'' 

Reasonableness  of  a  regulation  of  a  carrier  of  passengers.     Central  R.  Co. 
'  '  V.  Motes,  117  Ga.  923,  62  L.R.A.  507,  97  Am.  St.  Rep.  223,  43  S.  E. 
■,'"■990.  '  ',.,,!, 

i  '  '  i    '■  '      ,  ,1 

Reasonableness  of  railroad's  regulation  refusing  to  sell  tickets  or  check 

baggage  to  a,  regular,  stopping  place  of  passenger  train.     Pittsburgh, 
'    '     C.   &'Sti   R.   Co.   V.   Lyon,   123   Pa.   140,   2 '  L.R.A.   489,   10'  Am.   St. 
"      Rep. '517,  16  Atl.  607.        '     • 

Reaspri,abl^ix'ess  of  a  railroad's  rules  for  the  movement  of  trains.   '  Little 
'   Rocic  '^'m!'"K.  Co.  v.  Barry,  43  L.R.A.  349,  28  C.  C.  A.  644,  56  U.  S. 

App.  37,  84  Fed.  944.  

Whether  freight  agent  was  justified  in' refusing  to  deliver  freiglit  until 
payment  of  a  higher  amount  stated  in  waybill,  or  until  he  verified 
the  charge,  where  two  amounts  were  ^iven  on  waybill.     Bbasley  v. 
'  ' ''  '-Baltimore' '&  P.  R.  Co.  '27  App.  D.  C.  595,  0  L.R.A.  (N.S.)   1048.      '■'  , 
Abbott,  Civ.  Jur.  T,— 36. 
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8  When  the  facts  are  undisputed,  and  different  inferences  cannot  reason- 
ably be  drawn  from  the  same  facts,  the  question  of  what  is  reason- 
able time  is  one  of, law  for  the  court.,  Wright  v.  Banji  of  the  Metrop- 
olis, 110  N.  Y.  237,  1  L.R.A.'289,  6  Am.  St.  Rep.  356,  18  N.  E.  79; 
Traveler's  Ins.  Co.  v.  Myers,  62  Ohio  St.  529,  49  L.R.A.  760,  57  N.  E. 
458;  Electric  Fireprooiing  Co.  v.  Smith,  113  App.  Div.  6l5,  99  N.  Y. 
Supp.  37. 

But  see  Houston  &  T.  C.  R.  Co.  v.  Batchler,  37  Tex.  Civ.  App.  116,  83  S. 
W.  902. 

Reasonableness  of  time  for  removal  of  freight  from  cars  so  as  to  relieve 
carrier  from  risk  of  loss,  where  facts  are  undisputed.  Normile  v. 
Northern  P.  R.  Co.  36  Wash.  21,'  67  L.R.A.  271,  77  Pac.  1087. 

Whether  two  months,  was  a  reasonable  time  to  allow  an  attorney  to  pay 
a  client  money  collected  by  him.  Goodyear  Metallic  Rubber  Co.  v. 
Baker  (Goodyear  Metallic  Rubber  Co.  v.  Carpenter)  81  Vt.  39,  17 
L.R.A.(N".S.)  667,  69  Atl.  160,  5  Ann.  Cas.  1207. 

Bills  and  noies.^Reasonableness  of  time  within  which  to  demand  pay- 
ment and  give  notice  on  a  demand  note,  where  facts  are  undisputed. 
Turner  v.  Iron  Chief  Min.  Co.  74  Wis:  355,  5  L.R.A.  S33,  17  Am.  St. 
Rep. :  168,  43  N.  W.  149 ;  Leonard  v.  Olson,  99  Iowa,  162,  35  L.R.A.. 
381,  61  Am.  St.  Rep.  230,  68  N.  W.  677. 

That  the  facts  relative,  to  the  time  of  forwarding  and  presenting  a  check 
are  not  disputed  does  not  necessarily  make  the,  question  whether  the 

'  presentment  was  at  a  reasonable  time  one  for  the  court.  Citizens' 
Bank  v.  First  Nat.  Bank,  135  Iowa,  605,  13  L.R.A.  (N.S.)  303,  113  N. 
W.  481. 

Whether  the  presumptions  which  attach  to  commercial  paper  necessarily  en- 
title the  holder  to  go  to  the  jury  is  discussed  in  a  note  L.R.A. 1917E, 
,537. 

8  Reasonableness  of  time  for  removal  of  growing  timber,  and  duration  of 
right  of  way  incident  thereto.     McRae  v.   Stillwell,   111   Ga.   65,  55 

■       L.R.A.  513,  36  S.  E.  604. 

Whether   a,  warranted  machine  was   returned   within   a   reasonable  time 

after  seller's  abandonment  of  attempts  to  make  it  fulfil  the  virarranty. 

First  Nat.  Bank  v.  Dutcher,  128  Iowa,  413,  1  L.R.A.  (N.S. ).  142,  104 

N.  W.  497. 
Reasonableness ,  of  eight  months'   delay   after   expiration   of   time   within 

which  policy  allowed  action  to  be  brought  thereon,  where  insurer  had 

authorized  delay  to  await  return  of  agent  alleged  to  have  received 
,  premiums.     Hall  v.  Union  Cent.  L.  Ins.  Co.  23  Wash.  610,  51  L.R.A. 

288,  83  Am.  St.  Rep.  844,  63  Pac.  505. 
Whether  master  repaired  defective  machine  within  a  reasonable  time  after 

general  promise  to  do  so.     Andrecsik  v.  New  Jersey,  Tube  Co.  73  N. 

J.  L.  664,  4  L.R.A.(N.S.)  913,  63  Atl.  719,  9  Ann.  Cas.  1006. 
Bills  and  notes. — Whether  a  train  departed  too  early  in  the  day  to  admit 
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of  the  forwarding  of  a  check  on  the  day  following  its  receipt.  Lewis, 
H.  &  Co.  V.  Montgomery  Supply  Co.  59  W.  Va.  75,  4  L.R.A.(N.s!)  132, 
52  S.  E.   1017. 

In  carriage  of  passengers  or  freight. — Reasonableness  of  time  allowed  for 
loading  and  unloading  cars,  and  charge  for  detention  of  cars  there- 
after. Kentucky  Wagon  Mfg.  Co.  v.  Ohio  &  M.  R.  Co^  98  Ky.  152,  36 
L.R.A.  850,  56  Am.  St.  Rep.  326,  32  S.  W.  595. 

Time  allowed  consignee  to  remove  goods  so  as  to  reduce  carrier's  liability 
to  that  of  warehouseman,  is  for  the  court  where  facts  are  undis- 
puted, and  for  the  jury  where  they  are  in  dispute  and  unsettled. 
Poythress  v.  Durham  &  S.  R.  Co.  U8  N.  C.  391,  18  L.R.A.(N.S.)  427, 
62  S.  E.  515. 

Whether  six  days  was  a  reasonable  length  of  time  in  which  to  determine 
railroad  freight  rate  from  Florida  to  Washington,  District  of  Colum- 
bia. Beasley  v.  Baltimore  &  P.  R.  Co.  27  App.  D.  C.  595,  6  L.R;A. 
(N.S.)  1048. 

Reasonableness  of  time  before  departure  of  train,  for  passenger  to  deliver 
his  baggage  to  carrier.  Fleischman  v.  Southern  R.  Co.  76  S.  C.  237, 
9  L.R.A.(N.S.)  519,  56  S.  E.  974. 

Reasonableness  of  time  allowed  passenger  to  alight  as  question  for  jury, 
see  note  4  L.R.A.(]Sr.S.)   140. 

Reasonableness  of  time  fixed  in  contract  for  presentation  of  claim  against 
carrier  for  damages  to  shipment  of  live  stock  as  a  question,  for  jury, 
see  notes  7  L.R.A.(N.S.)  1041;  L.R.A.1916D,  341. 

And  Bee  note  7  A.L.R.  186  referred  to  above. 

As  to  *hat  is  reasonable  time  for  passenger  to  leave  station  and  thus 
terminate  his  status  as  passenger,  see  post,  this  chapter.  Carriers. 

♦See  note  to  29  L.R.A.(N.S.)  341. 

Whether  the  special  circumstances  under  which  an  alleged 
discriminating  rate  was  made  sufficed  to  make  it  reationable  and 
fair  has  been  held  a  fact  question.* 

1  Whether  a  discriminatory  rate  is  relieved  of  its  objections  by  agreement  of 
shipper  receiving  it  to  furnish  railroad  with  certain  goods  at  a  given 
price.  Louisville,  E.  &  St.  L.  Consol.  R.  Co.  v.  Wilson,  132  Ind,  517, 
18  L.R.A.  105,  32  N.  E.  311. 

Whether  a,  work  is  one  generally  necessary  to  be  done  on  Sun- 
day is  a  question  of  law,*  but  the  contrary  has  been  held  of  an 
act  necessary  to  save  a  particular  property.* 


1  Keeping  barbershop  open  on  Sunday.    Com,  v.  Waldman,  140  Pa.  89,  11 
L.R.A.  663.  21  Atl.  248. 
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2  Pumping  of  an  oil  well  on  Sunday,  ^  where  evidence  is  conflicting ;  as  to 
injui'y  caused -by  not  pumping.  '  St^te  v. .  MoBee,  52  W.  Va.  257,  60 
L.R.A.  638,  43  S.  E.  121. 

Whether  aii  act  ordinarily  insubordinate  was  justiiied  by  an 
exigeiit  necessity' has  been  held  a  jnry  C^iiestioh,''  and  so  also 
as  to  yhat  were  "necessary"  supplies  for  an  undertaking.^ 

IV^^hethei:  tjie,  niate  of  a  vessel  should  have  resorted  to  strong  measures  to 
.,,  obtain  command,  because  the  captain  had  become  mentally  deranged. 
Williams  v.  Hays,  157  N.  Y.  541,  43  L.R.A.  253,  68  Am.  St.  Rep.  797, 
,     52  N.   E.   589. 
2  Vyiiethfir  svipplies  furnished  vijere  necessary,  where  one  agreed  to  crop  an- 
other's, land^  for  a  share  of  tlje  qrop  after  paying,  for  supplies  furnished 
to  enable  him  to  make  the  crop.     Bourland  v.  ilcKnight,  79  Ark,  427, 
4  L.R.A.(N.S.)  698,  96  S.  W.  179. 

The  court  may  decide  if  a  given  cause  was  probable  cause,^ 
but  must  leave  its  existence  in  fact  to  the:  jury.^    ■  ■.   ;    ■. 

1  For  arrest,  where  the  ;facts^  are  not  in  controversy.  Slater  v.  Taylor,  31 
.__  .:App.  D.  C.  100,  18  L.R.A.  (N.S.),  77.      ,      ,       ,   . 

Whether  an  official  board  had  reasonable  and  probable  fcause  for  asserting 

its  authority  under  the  statute  is  for  the  court;  ithus,  whetilier,  bqard 

,,    of   health,  acted   withoijt   reasonable   and   probable   cause   for   taking 

sanitary   measure?,;,  Valentine   v.   Englevrood,   76    N.    J.   L.    $09,   19 

L.R.A.(N".S.)   262,  71  Atl.'344,  16  Ann.  Cas.'73i.     .^ 

2Stoecker  v.  Nathanson,  5  Neb.  (Unof.)  435,  70  L.R.A.  667,  98  N.  W. 
1061. 

The  qiiestion  of  probable  cause  is  for  the  jury  where  there  is  room  for  two 

■■'  opinions.'  DaVis'v.  JVlcMillan,  142  Mich.  391,  3  L.R.A.(N.SJ)  928,  113 
Am.  St.  Rep.  585,  105  N.  W.  862,  7  Ann.  Cas.  854. 

Whether  defendant  in  a  malicious  prosecution  action  had  probable  cause 
for  believing  another  committed  crime,  so  as  to  justify  niaking '  com- 
plaint. 'Smithv.  Clark,  37  Utah,  116,  26  L.R.A.  (N.S.)  953,  106  Pac. 
653,  Ann.  Cas.  19128,  1366.  '  '        ' 

8.  Diligence. 

It  is  for  the  jury  to  say  whether  there  was  diligence  under 
the' particular  circumstances  in  proof.^ 

1  Diligence  of  consignee  of  C.  0.  D.  goods  in  making  claim  after  time  for 
transmission  of  m'oiieyto  oo^sigtibi-.  Hardy  v.  Atnerieari  Exp.  Ceil  182 
Mass.  328,  59  L.R.A.  731,  65  N.  E.  375. 
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Diligence  in  rescinding  subscription  to  stocic,  induced  by  correspondence, 
after  subscriber  learned  of  insolvency  of  the  bank.  Newton  Nat.  Bank 
V.  Newbegin,  33  L.R.A.  727,  20  C.  C.'A.  339,  40  U.  S.  App.  1,  74  Fed. 
135. 

Depositor's  diligence  in'  examiniiig  his  paSs  book  aild  returned  vouchers, 
and  in  supervising  his  •  agent's  conduct,  '•  where  he  is;  permitted  to  make, 
the  examination,  where  the  evidence  tends  to  show  lack  of  diligence. 
First  Nat.  Bank  v.  Richmond  Electric  Co.  106  Va.  347,  7  L.R.A.  (N.S.) 
744,,  117  Am.  St.  Rep.  1014,  5g,  S,„E.,152, ,  ^  ,  ,     ,, 

That  the  diligence  of  the  lessee  of  land  for  oil  and  gas  purposes  in  drilling 
a  well  is  a  question  of  fact  is  held  in  Paraffine  Oil  Co.  v.  Cruce,  63 
;  Qkla.  95,  14  A.L.R.  952,  162  Pac.  716.  ,     ,  ,,  , 

9.  Probability. 

In  a  criminal  case  it  was  held  a  question  of  fact  whether  an 
unlawful  assemblage' of  mfen  to  iiltimidate"  officers  inight  prob- 
ably culminate  in  the  killing  of  one  of  them.^ 

1  Probability  that  killing  of  legislator  would  result  from' assemblage  of  men 

at  state  cipitol  gathered  as'  result  of  conspiracy  to  alarm  legislaltors 

by  so  assembling.     Powers  v.  Com.'  110^  Ky.  386,  53  L.R.A.  245,  61 

'  :  S.  W.  735,  13  Ail.  Crini.  Rep.  464.  .•!;)■ 

10.  Carriers;  passengers. 

Whether  a  railroad  is  a  common  carrier,^  or  was  carrying 
goods  at  a  certain  tinie'in  a  certaiii  way,^  or  whether  it  took 
goods  as  carrier  or  warehouseman/  are  for  the  jury  if  resolvable 
upon  special  facts. 

:  ■  ''  f  :',         .:  n.       J     .  : 

As  to  reasonableness  of  carriers'  rules,  see  ante,  this  chapter.  Reasonable- 
ness, §  7. 
1 'Whether  a  railroad  is  a  general  commercial  railroad  or,  a  logging  r'o'ad, 
where  the  evidence  is  not  clear.    Campbell  v.  Duluth  &  N.  E.  R.  Co.  107 
Minn.  .358,  22  ,L.R.A.<N.S.),  190,  120  N.  W.  375.  ,      ,  ,  ' 

8  Whether  a  carrier  was,  at  a  particular  time,  shipping  freight  ^t;  pub- 
lished rates.     Hilton  Lumber  Co.  v.  Atlantic  Coast  Line  R.  Co.  141 
,N.  C.  171,  6  L.R,.A.i(J^.S.)  ^25,  53  S.  B.  823,  ,        ,, 

S.yVhether  railiroad  Received  trunks  as  carrier  or  warehouseman.     Fleisch- 
'  man  v.  Southern  R.  Co.  76  S.  C.  23^,  9  L.R.A. (N.S.)  ^19,  56'  S.  E. 
974.   '  '  ■■   '  •     •  i      ' 

The  sufficiency  of  proven  facts  to  make ;  one  a  passenger  is  a 
law  question.^       ;>    ,  
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It  is  for  the  jury  to  say  what  is  a  reasonable  time  for  a  pas- 
senger to  depart  from  the  depot,  thus  terminating  his  relation/ 
or  whether  his  acts  showed  intention  to  terminate  it,^  but  on  un- 
disputed facts  it  devolves  on  the  court,*  It  is  ordinarily  held; 
a  question  for  the  jury  as  to  what  is  a  reasonable  time  to  stop 
a  train  for  the  alighting  of  passengers.* 

1  What  facts  will  create  contract  relation  of  carrier  and  passenger.     Chi- 

cago &  E.  I.  E.  Co.  V.  Jennings,  190  111.  478,  54  L.R.A.  827,  60  N.  E. 
818.       •  , 

2  Whether  passenger  injured  at  station  after  his  arrival  had  a  reasonable 

opportunity  to  terminate,  by  arranging  to  leave  station,  his  relation 
to  the  carrier.  Powell  v.  Philadelphia  &  R.  E.  Co.  220  Pa.  638,  20 
L.R.A.(N.S.)   1019,  70  Atl.  268.  ;  !  ; 

See  note  to  ^  L.R.A.  (N.S.)  876,  citing  Houston  &  T,  C.  E.  Co.  v.  Batchler., 
37  Tex.  Civ.  App.  116,  83  S.  W.  902.  ,       , 

*  Good  faith  of  passenger  in  turning  back  when  leaving  carrier's  premises, 
,  on  hearing  that  liip  brother  had  been ,  shot,  where  action  is  ,  fqr  as-, 
sault  on  passenger  by  sei-vants  of  carrier.  Layne  v.  Chesapeake  &  O. 
, ,     R;  Co.  68  W.  Va.  213,  31  L.R.A,(N.S.)  414,  69  S.  E.  700. 

4  Glenn  v.  Lake  Erie  &  W.  E.  Co.  165  Ind.  659,  2  L.E.A.(N.S.)  872,  112 
Am.  St.  Rep.  255,  75  N.  E.  282,  6  Ann.  Gas.  1032. 

BNote  4  L.E.A.(N.S.)   140. 

iSo  as  to  time  for  removal  of  goods  at  destination.* 

1  For  jury. — Reasonable  diligence  in  removing  goods  before  carrier's  lia- 
bility became  that  of  warehouseman.  Lewis  v.  Louisville  &  N.  R.  Co. 
135  Ky.  361,  2^  L.E.A.(N.S.)  938,  122  S.  W.  184. 

Whether:  a  particular  building  at  a  place  was  a  passenger  de- 
pot within  the  meaning  of  a  statute  was  for  the  jury.'^ 

So  it  is  almost  invariably  a  jury  question  whether  a  particular 
point  is  within  the  limits  of  the  depot  grounds  of  a  railroad.^ 

1  State  V.  Indiana  &  I.  S.  R.  Co.  133  Ind.  69,  18  L.R.A.  502,  32  N.  E.  817. 
aWilmot  V.  Oregon  R.  &,  JSTav.  Co.  48  Or.,  494,   7  ,L.R.A.(N.S.)    202,  120 

Am.  St.  Eep.  840,  87  Pac.  528,  11  Ann.  Cas:  18,  and  note  to  7  L.R.A. 

(N.S.)   213,  citing  many  cases. 
Whether  a  point  where  animals  entered  upon  railroad  tracks  was  a  part 

of  the  depot  grounds,  where  the  evidence  is  conflicting  or  different 

inferences  might  be  drawn.     Wilmot  v.  Oregon  R.  &  Nav.  Co.  supra. 
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11.  Incorporation. 

Whether  dealings  were  with  an  ineffectual  incorporation  or 
the  members  thereof,^  and  whether  persons  carrying  on  a  bank 
were  acting  as  a  partnership  or  a  corporation,^  is  for  the  jury. 

The  duties  of  corporate  directors  and  the  degree  of  care  en- 
tailed'by  them  is  a  law  question,  but  it  is  for  the  jury  to  say 
whether  they  have  fulfilled  their  duties  as  defined  by  the  court' 

iSloeitm  V.  Head,  105  Wis.  43],  50  L.R.A.  324,  81  N.  W.  673. 

8  Question  Avhetlier  corporation  or  partnership,  where  ^here  was  evidence 
of  the  organization  of  a  bank  under  a  legal  charter,  holding  of  stock, 
and  receipt  of  dividends  thereon.  Hallstead  v.  Coleman  (Hallstead 
V.  Curtis)   143  Pa.  352,  13  L.R.A.  370,  22  Atl.  977. 

3  See  also  note  to  55  L.R.A.  758 

12,  Partnership. 

When  the  question  whether  a  partnership  exists  is  a  matter 
of  doubt,  to  be  decided  by  inferences  to  be  drawn  from  all  the . 
evidence,  it  is  one  of  fact  for  the  jury;  and  the  court  should 
not  nonsuit  or  direct  the  jury  to  find  a  verdict  for  the  plaintiff 
or  defendant,^  but  the  right  to  protection  of  a  limited  partner- 
ship act  is  one  of  law.* 

iSeabury  v.  Bolles  (Seabury  v.  Crowell)  51  N.  J.  L.  103,  52  N.  J.  L.  413, 

11  L.R.A.  136,  16  Atl.  54,  21  Atl.  952. 
s  Partners'   right  to   protection   of  Pennsylvania   limited   partnership   act 

where  failure   to  comply  with   its   requirements   appears   on   the  face 

of  their  certificate.     Vanhorn  v.  Corcoran,  127  Pa.  255,  4  L.B.A.  386, 

18  Atl.  6. 

13..  Personal  statu?,  relation,  occupation,  or  capacity. 

The  relation  created  between  parties  by  a  written  contract  is 
exclusively  a  court|  question,  and  the  same  is  true  as  to  an  oral 
one  if  there  is  no  dispute  as  to  the  terms;  but  if  there  is 'any 
question  on  the  evidence  as  to  what  the  contract  was,  the  ques- 
tion becomes  one  for  the  jury.* 

1  Relation  created  between  parties  to  a  written  contract  for  railroad  con- 
struction work.  Good  v.  Johnson,  38  Colo.  440,  8  L.R.A.  (N.S.)  896,  88 
Pac.  439. 

Applied  in  determining  "who  are  independent  contractors,"  in  note  to 
17  L.R.A.(N.S.)    382. 
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Existence  of  marriage  ordinarily  rests  in  fact ;  ^  and  infancy; 
question  depending  on  uncorroborated  testimony  of  mother,  is 
for  the  jury.* 

I  The'  court  cannot  rule  as  a  matter  of  law  that  a  marriage  had  fceen  en- 
tered into  in  good  faith  and  followed  by  cOiitinu'ous  cohabitation'  after 
the  removal  of  an  existing  impediment,  under  a  statute  vailidating 
marriages  uhder  such  circumstances,  since  such  question  is  one  of 
fact.  Turner  v.  'Williams,  202  Mass.  500,  24  L.R.A.  (N.S.)  1199,  132 
Am.  St.  Eep.  511,  89  N.  'E.  I'lO. 

The  court  should  not  rule  that  a  marriage  has  been  annulled  by  divorce, 
as  a  matter  of  law,  where  that  fact  is  in  evidence.     Ibid. 

3  Waterman  v.  'Waterman,  42  Misc.  195,  85  N.  Y:  Supp.  377. 

Whether  persons  were  engaging  in  a  common  enterjjrise/ 
or  whether  one  was  a  "guide,"  *  have  been  held  jury  questions; 
but  whether  a  proved  occupation  was  or  was  not  within  a  statu- 
tory definition  was  for  the  court.^ 

1  Whether  riding  w^ith  another,  .in  his  private  conveyance  constitutes ,  enga- 

ging, in,  a  common  enterprise.,    Nesbit  V.  Garner,.75  Iowa,  314,  1  L.R.A. 
152,  9,Am.  St.  Rep.  486,  39  N.  W.  516.,  ,      ' 

2  'What  constitutes  unlicensed  guiding.     State  v.  Snowman,  94  Jle.  99,  50 

L.R.A.  544,  80  Am.  St.  Rep.  380,  46  Atl.  815.  .  '      ' 

3  Whether  one  doing  proven  kind  of  work  is  entitled  to  "laboring  man  or 

woman's"  exemption.     Wildner  v.  Ferguson,  42  Minn.  112,  6  L.R.A. 
338,  18  Am.  St.  Rep.  495,  43  N.  W,  794. 

14.  Master  and  servant;  agency. 

As  to  negligence  of  or  towards  servants,  see  post,  this  chapter,  §  28,  Neg- 
ligence of  Master  or  Servant. 

Neeessit}'  of  minor  servant's  assumption  of  aiithority,  see  ante,  this 
chapter.  Necessity.^ 

It  is  for  the  jury  to  determine  whether  the  relation  of  mas- 
ter and  servant  existed,  be'tvceen  two  parties,^  or  whether  a 
party  was  agent  of  one  to  whom  he  reported,^  or  for  which 
party  one  acted  as  agent,'  or  whether  he  acted  for  both  par- 
ties,* and  whether  an  agent  had  a  given  authority.* 

1  Williams  v.  First  Nat.  Bank,  118  App.  Div.  555,  102  N.  Y.  Supp.  1031. 

2  Agency  of  party  whose  letters,  coupled  with  testimony  that  he  reported 

merchant's  status  to  a  mercantile  agency,  indicated  agency,,  b,ut;  there 
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was  other  evidetice  that  he  was  hot  such  agent.  Bradstreet  Co.  v.  Gill, 
72  Tex.  115,  2  L.R.A.  405,  l'3'Am.  Stl  Rep.  768,  9  S.  W.  753.     ' 

5  Agency  for  the  lender  or  borrower  of  one  who,   in  negotiating  a  loan, 

takes  a  bonus  therefor  from  borrower  in  addition  to  highest  legal, 
r?ite  of  interest.     Vahlberg  v.  Keaton,  '51  Ark.  534,  4  L.E.A.  462,  14 

Am.  St.  Rep.  73,  11  S.  W.  878.  ', 

*  Whether   agent   of    insured   "in   any   manner"    aided   insurer.   People  v. 
People's  Ins.  Exoh.  126  111.  466,  2  L.R.A.  340,' 18  N.  E.'  774. 

6  Whether  agent  in,  possession  of  horses  for  purposes  of  sale  had  authority 

to  take  notes  payable  to  himself  for  the  purchase  price,  where  there 
is  nothing  to  show  that  he  might  not  have  taken  cash  in  payment. 
Galbraith  v.  Weber,  58  Wash.  132,  28  L.R.A.  (N.S.)  341,  107  Pac. 
1050.' 

Whether  an  officer's  act, was  in  virtue  of  governmental  or 
proprietary,  povyers  of  a  municipality  is  for  the  jury,  vvlien  it 
might  have  been  either.^ 

1  Whether  borough  sued  as  responsible  superior  has  succeeded  in  showing 
■  that  a  hydrant,, part  of  the  waterworks  system,  was  flushed,  ;Under  su- 
pervision  of  waterworks   superiritendent,   for   the  benefit  of   the   fire 
,,_,  department,  ,the,  evicl,enoe   tending  to,  sho.w   tbat   svich   was, ,  the  case, 
'  , ' ,' Judspn ,v,  Wiasted,, '80  Conn.  384,, 15  L.R.A.  (N.S.)  91,  68  Atl.  999. 

,   It  is,  also  for  them  to  determine.,  whether- an  act  amounts 

to- ratification,'  and  generally  whether  a  servant's ■  act  was  in 

furtherance  of  his  master's  interest  and  within  the  scope  of 

■  his  employment,*  or  whether  at  the  time  he  had  abandoned  his 

master's  employment.'  ,       ,     . 

1  Use  by  a  city' of  gSis  Separators,  for  two  months  after  discovery  that  its 

agent'  had  received  a  commission  upon  the  sale,  as  a  ratifica,tion  of 
■  ■  sale.  Findlay-v:  Pertz,  13  C.  C.  A,  539,  29  L.R.A.  188,  31  U.  S.  App. 
340,  66  Fed.  427.  .  '  i- 
Retention  in  Service'  of  agent  as  ratifioatioti  to  be  passed  upon  from  all 
the  evidence.  Dillingham  v.  Anthony,  73  Tex.  47,  3  L.E.A.  634,  15 
Am.  St.  Rep.  -753,  11  S.  W.  139. 

2  Question  whether  servant  acted  within  the  scope- of  his  employnient  and 
■  f    in  furtherance  of  his  master's  interest.     Baltiinore  Consol.  E.  Co.;  v. 

Pierce,  8,9  Md.  495,  45  L.R.A.  527,  43  Atl.. , 94p ;,  Ritchie  y. -WajUer,, 
63  Conn.  155,  27  L.E.A.  161,  38  Am.  St,  Rep.  361,  28  Atl.  29, 
Master's  liability  for  motorman's  act  in  running  car  into  a  buggy,  where 
it  was  claimed  he  did  it  maliciously,  but  there  were  circumstances 
froiii  which  it  was  inferable  that  it  was  done  in  furtherance'  of  ibas- 
ter's  business.     Baltimore  Consol.  R.  Go,  v. '  Pierce,  supra.     >  ■ '    .  i 
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Whetliet  railroad  company  was  the  responsible  superior  of  a  sleeping-car 
porter  who  assaulted  a  passenger  at  the  time  of  transferring  him  to 
another  train  because  of  accident,  the  porter  having  the  ticket  and 
being  the  only  representative  of  the  railroad,  and  the  passenger  hav- 
ing demanded  that  he  procure  sleeping-car  privileges  on  the  other 
train.  Dwinelle  v.  New  York  C.  &  H.  E.  R.  Co.  120  N.  Y.  117,  8  L.E.A. 
224,  17  Am.  St.  Rep.  611,  24  N.  E.  319. 

Question  whether  servant's  act  was  within  the  course  of  liis  employment, 
or  to  wreak  personal  revenge,  where  evidence  admits  of  either  in- 
ference. Nelson  Business  College  Co.  v.  Lloyd,  60  Ohio  St.  448,  46 
L.E.A.  314,  71  Am.  St.  Rep.  729,  64  N.  E.  471. 

Whether  servant  who  recklessly  shot  at  a  trespasser  on  master's  property 
aotedi  within  the  scope  of  his  employment.  Magar  v.  Hammond,  183 
N.  Y.  387,  3  L.R.A.(N.S.)   1038,  76  N.  E.  474. 

Whether  carrier's  agent  acted  within  the  scope  of  his  employment  in 
shooting  a  person  who  used  abusive  language  to  him  concerning  stor- 
age charges  on  baggage.  Daniel  v.  Petersburg  E.  Co.  117  N.  C,  592,  4 
L.R.^.(N.S.)   485,  23  S.  E.  327. 

Whether  agent  who  went  upon  premises  to  take  possession  of  mortgaged 
chattel  was  acting  as  such  agent  when  he  assaulted  the  mortgagee. 
Anderson  v.  International  Harvester  Co.  104  Minn.  49,  16  LiR.A. 
(N.S.)   440,  116  N.  W.  101. 

Liability  for  arrest  of  a  person  by  servant,  where  evidence  tended  to  show 
it  was  to  get  pel'son  out  of  the  way  so  the  master's  telephone  lins 
-  might  be  run  across  other's  property  without  his  consent,  and  also 
that  it  was  because  of  an  assault  on  servant  by  arrested  person. 
Jackson  v.  American  Teleph.  &  Teleg.  Co.  139  N.  C.  347,  70  L.E.A; 
738,  51  S.  E.  1015, 

The  court  may  rule  as  law  that  servant  acted  for  his  master  in  castini; , 
vessel  off  from  a  wharf,  as  he  stated,  though  it  was  done  after  he  had 
forbidden  the  mooring  by  his  master's  authority  and  been  sworn  at 
by  the  vessel  owner  because  of  it,  and  threatened.  Ploof  v.  Putnam, 
83  Vt.  252,  26  L.E.A. (N.S.)   251,!  138  Am.  St.  Rep.  1085,  75  Atl.  277. 

8  Servant's  abandonment  of  his  master's  business, ,  at  time  he  committed  a 
tort  so  as  to  relieve  master  from  liability,  where  evidence  is  conflict- 
ing. Barmore  v.  Vicksburg,  S.  &,  P.  R.  Co.  85  Miss.  426,  70  L.E.A, 
627,  38  So.  210,  3  A.  &  E.  Ann.  Cas.  594. 

Whether  the  facts  exist  which  make  two  servants  fellows  is 
a  jury  question,  but  it  is  for  the  court  to  decide  if  there  is  no 
conflict  in  the  evidence  or  in  the  inferences  permissible,  and 
ordinarily  as  a  practical  result  it  becomes  a  jury  question 
whether  they  were  fellow  servants.^ 

When  there  is  no  dispute  as  to  the  facts  or  the  inferences 
to  be  drawn  from  them,  it  is  a  law  question  whether,  in  a  given 
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act,  an  alleged  vice  principal  was  doing  one  of  the  personal  and 
nondelegable  duties  of  the  master ;  ^  but  if  there  is  any  doubt 
or  dispute  it  ought  to  go  to  the  jury.* 

IMcGowan  v.  St.  Louis  &  I.  M.  R.  Co.  61  Mo.  528;  Neal  v.  Northern  P. 

R.  Co.  57  Minn.  365,  59  N.  W.  312. 
See  also  exhaustive  discussion  and  collection  of  cases  in  note  to  50  L^R.A. 

421. 

For  the  jury  to  determine  from  all  the  evidence  whether  two  were  fellow- 
servants,  unless  the  evidence  clearly  proves  that  relationship,  and 
it  is  error  to  restrict  the  jury  to  the  question,  to  what  extent  the  con- 
ditions which  would  make  them  so  speoifically  existed.  lUir  s  Steel 
Co.  V.  Ziemkowsldi  220  111.  324,  4  L.R.A.(N.S.)  1161,  77  N.  E.  190. 

Whether  city  employee  of  one  department  taking  measurements  of  a  bridge 
was  a  fellow  servant  of  other  city  employees  of  a  different  department, 
who  were  tending  the  bridge.  Gothman  v.  Chicago,  236  111.  9y  19  L.R.A. 
(N.S.)  1178,  86  N.  E.  152,  15  A.  &  E.  Ann.  Cas.  830. 

Employees  as  fellow  servants  in  the  performance  of  a  particular  act,  where 
the  evidence  was  conflicting,  and  legitimate  conclusions  therefrom 
were  not  such  that  all  reasonable  men  would  agree  on  them.  Illinois 
Southern  R.  Co.  v.  Marshall,  210  111.  562,  66  L.R.A.  297,  71  N.  E.  597. 

aCallan  V.  Bull,  113  Cal.  593,  45  Pac.  1017. 

3  For  jury  whether  superintendent  who  ordered  an  employee  to  clean  a 
machine  while  it  was  running  was  in  the  performance  of  an  act  which 
was  a  part  of  mode  and  manner  of  the  master's  business,  and  whether 
such  command  was  that  of  the  master.  Moore  v.  Dublin  Cotton  Mills, 
127  Ga.  609,  10  L.R.A.  (N.S.)   772,  56  S.  E.  839. 

Whether  superintendent's  act  in  assisting  men  whom  he  directed  to  re- 
place a  belt  on  a  pulley  was  one  of  superintendence  or  that  of  ordinary 
employee.  Gallagher  v.  Newman,  190  N.  Y.  444,  16  L.R.A.(N.S.)  146, 
83  N.  E.  480. 

See  also  note  in  54  L.R.A.  63,  and  cases  there  cited. 

It  is  a  la^  question  whether  the  agent's  disobedience  makes 
him  liable.* 

1  Agent's  liability  for  loss  to  principal  caused  by  fjiilure  to  comply  with 
clear  and  ISpecific  written  instructions,  where  the  facts  are  undis- 
puted. Queen  City  F.  Ins.  Co.  v.  First  Nat.  Bank,  18  N.  D.  603,  22 
L.R.A.',N.S.)  509,  120  N.  W.  545. 

The  rightfulness  of  the  discharge  of  a  servant  is  a  law.  ques- 
tion,* but  the  reasonableness  of  a  justification  for  disobedience,^ 
or  for  interference  with  employment,  was  held  a  fact  question.* 
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Except  in,  clear  cases,  it  is  a  question  of  fact  whether  the 
miseonduet  of  a  servant  has  been  condoned  by  the  master.* 

1  Whether   servant  was   properly   discharged,  where   the  facts   are   undis- 
i     put6d>.£ind  show  disobedience  of  master's  reasonable  orders,  deflaueo 

of   his   authority,    and   unfaithfulness    justifying   a  i  discharge.  ,  i  Von 

Heyne  y,.  Tompkins,.  89  Minn.  77,,  5  L,R.A.(,N.S.)  5?4,  93  N.  W.  901.  _     . 

z  Whether  an  order  issued  to  an  employee  to  perform  was  so  unreasonable 

■  las  to  justify  its  disobedience.     iDeyelopment  Co.  v.  King,  24  L.E.A. 

(N.S.)  812,  88  C.  C.  A.  ,255,  161  Fed.  91-, 

3  Wliether   interference   with   laborer's   employment   under   a   closed   shop 

•  ■  agreement  was  justifiable.    Berry  v.  Donovan,  188  Mass.  353,  5,  L.E.A. 
(N.S.)  899,  108  Am.. St;  Rep;  499,  74  N.  E.  603,  3  A.,&  E.  Ann.  Cas. 

4Sabin  T,  Kendrick,  58.App.  Div.  108,  68  ,N,.  Y.  Supp.  546;  McGrath  v. 

Bell,  1  Jones  &  S.  195;  Jordan  v.  J.  K.  Weber,  Moulding  Co.  77.  Mo. 

App.  577. 
See  also  note  to  8  L.R.A.  (N.S.)   1007. 

15.,  Bodily  or  mental  conditions. 

The  suiEciency  of  evidence  evincive  of  one's  mental  state, 
from  which  to  ipfer  insanity,  is  for  the  jury.^ 

The  question  of  insurable  good  health  when  the  evidence  is 
conflicting  or  lacking  on  material  questions  of  fact,*  and  that 
of  total  disability,'  and  the  resulting  bodily  and  mental  effect 
of  bad  treatment  of  a  husband  or  wife  by  the  other,  is  a  pure 
question  of  fact.* 

iBlaciv'stoiie  v.  Standard  Life  Acci.  Ins.'  Co.  74  Mich.  592,  3  L.R.A.  486, 
42  N.  W.  156. 

2  Barnes  v.  Fidelity  Miit.  Life  Asso.  191  Pa.  618,  45  L.R.A.  264,  43  Ail. 

341. 

Wliether  a  governinent  pensioner,  for  vertigo  and  impaired  sight  result- 
ing from  cannon-shot  wound  in  head,  was  "bodily  infirm"  within- 
the  warranty  of  a  life  insurance  policy,  where  it  was  not  shown  that 
his  actual  phj'sical  edndition  was  affected.  Black  v.  Travellers'  Ins. 
.    Co.  61  L.R.A.  5Q6,  58  C.  C.  AJ  14,  121  Feif.'  '732.  ''   ' 

8  Total  disability  of  person  who  was  shown,  to  go  to  his  oflSce  every  day, 
but  was  unable  to  do  any  kind  of  work.  Turner  v.  Fidelity  &  C.  Co. 
112  Mich.  425,  38  L.R.A.  529,  67  Am.  St.  Rep.  428,  70  N.  W.  898. 

4  Whether  tlie  treatment  of  a  husbatid  of  wife  by  the  other  was  such  as 

to  seriously  endanger  reason  or  health.     Robinson  v.  Robinson,  66  N. 
H.  600,  15  L.R.A.'  1^1,  49  Am.  St.  Rep..  632,  23  Atl.  362. 
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If  there  ii  any  conflict  in  the  evidencb,  it  shoiikl  be  left  to 
the  juty  to  say  whbther  habits  of  an.  insured  brought  him  with- 
in a  provision  of  the  policy  against  the  nse  of  liqnors/'or  wheth- 
er one  ^i^^'as  intoxicated  at  a' given  timfe.^     '   ' 

1  Order  of  United  C.  T.  v.  McAdam,  61  C.  C.  A.  22,  125  Fed.  358 ;  Follis 
',  V.  United  States  Mut.  Acci.  Asso.  94  Iowa,  435,  28  L.R.A.  78,  58  Am. 

St.  Rep.  40»;  62  N.  W. '807;  Johanna  v.  National  Acci.  Soc.  16  App. 

Div.  104,  45  N.  Y.  Supp.  117.    See  also  note  to  15  L.E.A.  (N.S.)'  212. 
8  Intoxication,  where,  sleep  and  time  to  sober  had  intervened  before  the 

accident  occiirred.  ■  i  Balcalars' v.  Continental  Casualty,  Co.  141  Wis.  43, 

25  L.R.A.(N.S.)   1241,  122  N.  W.  721,  18  Ann.  Cas.  1123. 

16.  Physical  conditions  and  qualities^ 

The  fact  of  a  particular  physical  tendency  is  for  the'jury.'' 

1  Thp  liability  of  cattle  from  a  certain  locality  to  'Communicate  a'  disease. 
Clarendon  Land,  Invest.  &  Agency  Co.  v.  McClelland  Bros.  89  Tex. 
483,  31  L.R.A.  669,  59  Am.  St.  Rep.  70,  34  S.  W.  98,  35  S.  W.  474. 

Whether  a  corrimodity  is  in  fact  adulterated  or  degraded/-  and 
by  what  means/  is  for  the  jury. 

1  Whether'  the  artificial  red  coloring  of  kerosene  as  an  adulteration,  under 

a   statute   making   it   prima   fac^e   evidence.,  without   test   tliat,  dark- 
colored  or  dirty  appearing  oils  are  unsalable,  the  evidence  being  con-, 
flicting  as  to  the  nature  and  effect  of  the  color.     Bartles  Oil  Co.  v. 
,     Lynch,  109  -Minn.  487,, 25  L.R.A.(N.S.)   1234,  124  N.  ,W.  I,, 994.    .^  ,,     ,   , 

2  Whether  milk  was  skimmed  or  watered,  where  it  wajS  below  ,sta,ndar-fl  in 

soli(^§  but  there  was  a  doubt  as  to  which  was  done.     Seattle  v.  Erick-,. 
son,  55  Wash.. 675,  25  L.R.A.  (ks.)   10.27,  104  Pac.  1128.  '         '  ' ,' 

The  jury  may  determine  whether  or  hot  a  beverage  is  an  in- 
toxicant, and.  whether  villous  or  spirituoTis,' 

1  The  intoxicating  parts  of  various  liquors  and  their 'ge'n'eral  nature  are 
to  be  decided  by  the  jury..  Com.  v.  Peckhara,  2  Qr'kj,  '514 ;  Stafe  v. 
Giersch,  98  N.  C.  720,  4  S.  E.  193;  State  v.  Muncey,  28  W.  Va.  494. 
See  also  note  to  20  L.E.A.  649.  ,.      i'  ■  .:  'it     .■-  ,;;"■'' 

"Peach  cider''  as  an  intoxicant.  Topeka  v.  .Zufall,  40,  Kan.  47,  1  L.R.A. 
387,  19  Pac.  359.  >;.',.,,,,,      .  ,.  ,,    ; 

Whether  cider  was  vinous  or  spirituous  liquor  was  for  the  jury  where 
there  was  testimony  by  some  persons  that  they  felt  its  /iiitoxioatihg'- 
effects.     Com.  v.  Beyburg,  122  Pa.  299,  2  L..E.A.  415,  .16  Atl.  351,    ,;7} 

Whether  a  medicinal  compound  is  an  intoxicating  liquor  within  prohibitory 
or'  regulatory  statutes  is  a  question  for  the  jury,  Wadsworth  v.  Dun- 
nam,  98  Ala.  610,  13  So.  597.  ..        i  .     , '       ,.-, 
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They  may  also  declare  "whether  a  stream  can  be  a  public 
highway,^  or  whether  waters  were  a  water  course,^  or  what  was 
the  general  nature  of  a  water;  way.' 

The  court  may  determine  the  character  of  a  way  used  by 
the  public,  where  the  facts  are  not  in  dispute.* 

1  Whether  or  not  waters  are  inherently  capable  of  use  as  a  common  pas- 

sage for  the  public.     New  England  Trout  &,  S.  Club  v.  Mather,  68 
Vt.  338,  33  L.R.A.  569,  35  Atl.  323. 
Proof  of  sufficiency  of  stream  for  floatage  of  logs  and  fiat  boats  during 
winter  season,  to  authorize  its  declaration  as  a  public  highway.    Olivo 
V.  State,  86  Ala.  88,  4  L.K.A.  33,  5  So.  653. 

2  Whether  or  not  an  obstructed  bayou  was  a  water  course.     Yazoo  &  M. 

Valley  E.  Co.  v.  Davis,  73  Miss.  678,  32  L.R.A.  262,  55  Am.  St.  Eep 
562,  19  So.  487. 

3  Whether  ditch  across  river  bend  was  ever  anything  more  than  a  drainaga 

ditch.  Stimson  v.  Brookline,  197  Mass.  568,  16  L.R.A. (N.S.)  280,  12!l 
Am.  St.  Rep.  382,  83  N.  E.  893,  14  A.  &  E.  Ann.  Cas.  907. 
i  Character  of  way  used  by  public,  whether  by  dedication,  prescription,  of 
invitation,   where   facts    are   undisputed.     HammiU   v.    Pennsylvanis. 
E.  Co.  56  N.  J.  L.  370,  24  L.E.A.  531,  29  Atl.  151. 

What  constitutes  vacancy  or  nonoccupancy  is  a  question  for: 
the  court;  but  whether  or  not  a  building  is  vacant  or  unoccu- 
pied is  a  question  of  fact.^ 

1  Moody   V.  Amazon  Ins.  Co.  52  Ohio  St.  12,  26  L.R.A.  313,  49  Am.  St 

Rep.  699,  38  N.  E.  1011. 
Whether  mill  in  which  machinery  was  not  operated  for  more  than  thirty 

days  was  shut  down  held  for  court.     Brehm  Lumber  Co.  v.  Svea  Ins. 

Co.  36  Wash.  520,  68  L.R.A.  109,  79  Pac.  34. 
Nonoccupancy  of  church  where  windows  are  boarded  up  and  services  not 

held,  because  there  is  for  time  being  no  minister  to  officiate,  held  for 

jury.     Hampton  v.  Hartford  F.  Ins.  Co.  65  N.  J.  L.  265,  52  L.R.A. 

344,  47  Atl.  433. 

Whether  in  any  case  appliances  or  buildings  placed  upon 
the  land  can  become  fixtures  partakes  of  intent  and  the  circum- 
stances, and  is  a  fact  question.* 

1  Miller  v.  Wadingham,  91  Cal.  377,  13  L.R.A.  680,  27  Pac.  750. 

Whether  gas  fixtures,  steam  radiators,  kitchen  range,  and  window  anJ 
door  screens  are  fixtures  which  will  pass  under  a  mortgage  of  the 
realty.  Hook  v.  Bolton,  199  Mass.  244,  17  L.R,A.(N.S.)  699,  127  Am 
St.  Rep.  487,  85  N.  E.  175- 
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The  court  sliould  not  determine  that  trade  fixtures  placed  on  leased  prop- 
erty by  a  tenant  are  not  removable,  unless  such  holding  Is  clearly 
necessary,  where  the  lease  showed  that  parties  iiitended  such  addi- 
tions should  be  made  and  should  be  removable  as  trade,  flxtujres.  Ko 
New  York  City  ,(Ee  Improvenient  of  Water  Front)  192  N.  Y.  295, 
18  L.E.A.(N.S.)   423,  127  Am.  St.  Rep.  903,  84  N.  E.  1105. 

17.  Fraud;  duress;  undue  influence. 

The  existence  of  fraud  or  any  of  its  elements  is  generally  a 
jury  question.^ 

1  Warner  v.  Norton,  20  How.  448,  15  L.  ed.  950;  Gregg  v.  Sayre,  8  Pet. 

244,  8  L.  ed.  932 ;  Clark  v.  United  States,  6  Wall.  543,  18  L.  ed.  916. 
Good  faith  of  execution  sale,  regular  on  its  face,  assailed  on  ground  of 

fraud  and  collusion.     Caswell  v.  Jones,  65  Vt.  457,  20  L.E.A.  503,  36 

Am.  St.  Rep.  8?9,  26  Atl.  529. 
Good  faith  of  the  giving  of  notes  in  payment  of  stock  subscription.     Rouse, 

H.  &  Co.  V.  Detroit  Cycle  Co.  Ill  Mich.  251,  38  L.E.A.  794,  69  N.  W. 

511. 
Inability  of  injured  passenger  and  her  witness  to  tell  name  of  ferryboat 

on  which  injured,  as  ignorance  or  evidence  of  fraud.    Rosen  v.  Boston, 

187  Mass.  245,  68  L.E.A.  153,  72  N.  E.  992. 

Efficacy  of  false  token  to  deceive.     Com.  v.  Beckett,  119  Ky.  817,  68  L.E.A. 

633,  115  Am.  St.  Eep.  285,  84  S.  W.  758. 
Whether  architect's  certificate  of  completion  required  by  building  contract 

was  £f,rbitrarily  withheld.     Bush  v.  Jones,  6  L.E.A.  (N.S.)    774,  75  0. 

C.  A.  582,  144  Fed.  942. 

In  any  case  of  doubt  it  is  for  the  jury  to  say  "whether  a  state- 
ment designed  to  induce  action  by  another  was  an  expression 
of  opinion  or  a  representation  of  fact;  bitt  statements  clearly 
falling  within  the  settled  rulep  of  law,  as  to  which  are  of  fact 
and  which  of  opinion,  are  to  be  governed  thereby,  ,and  not  given 
to  the  jury.*  ,_ 

And  the  materiality  of  an  allegeci  misrepresentation  is  a  ques- 
tion of  law  where  the  facts  are  undisputed.* 

Whether  it  was  relied  upon  is  for  the  jujy.' 

Whether  or  not  a  conveyance  is  in  fraud  of:  creditors  is  pri- 
marily a  question  of  fact,  but  where  the  facts  shown  are  prima 
facie  evidence  of  such  intent,  the  law,  in  the  absence  of  any- 
thing to  control  them,  draws  such  inference.* 

iMesser  v.  Smyth,  59  N.  H.  41;  Simar  v.  Ganaday,  53  N.  Y.  298,  13  Am. 
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Hep.  523;   Banta  v.  Savage,  12  Nev.  151,  7  Mor.  Min/  Eep.  n.3..    See. 
also  note  35  L.R.A.  441. 
8Dawe  V.  Morris,  149  Mass.  188,  4  L.E.A.  15S,'  14  Am.  St.  Rep.  404,  91 
N.  E.  313. 

Materiality  of  false  represeutation  is  for  court,  whether  relied  upon'  af- 
firmatively to  support  an  .action  for  deceit,  or  defensively  to  avoid 
a  contract  because  of  deceit.  Greenleaf  v.  Gerald,  94  Me.  91,  50 
L.R.A.  542,  80  Am.  St.  Rep.  377,  46  Atl.  799.      J  ■  ; 

But  materiality  of  omission  to  mention  another  policy  and  that  applic?mt 
was  an  embezzler,  in  an  application  for  life  insurance,  was  for  jury 
under  a  statute  providing  that  only  material  misstatements  and  con- 
.  cealments  should  defeat  the  policy.  Penn.  Mut.  L.  Ins.  Co.  v.  Me- 
:  chanic9'  Sav.  Bank  &  T.  Co.  38  L.R.A.  33,  19  C.  C.  A.,  286,  37  U.  S 
App.  692,  72  Fed,  413,  38  L.R.A.  70,  19  C.  C.  A.  316,  43  U.  S  App. 
75„  73  Fpd.  653.     ,  ' 

Held  for  jury  where  statement  of  age  was  not  made  in  response  to  a  direct 
.inquiry  of  the  insurer,  and  its  materiality  not  settled  by  agreement 
of  the  parties. .  Spence  v.  Central  Acci.  Ins.  Co.  236  111.  444,  19  LrR.A. 
(N.S.)  88,  86  N.  E.  104.  • 

8  Whether  one  claiming  to  have  been  deceived  rightly  of  properly  relied 
on  the  statements  made  to  him  has  been  held  a  jury  question  in  numer- 
ous eases,  as  shown  by  Hopkins  v.  Hawkeye  Ins.  Co.  57  Iowa,  203j  42 
Am.  Rep.  ,41,  IQ  N.  W.  605;  Sim  v.  Pyle,  84  111.  271;  Farr  v.  Peter- 
son, 91  Wis.  182,  64  N'.  W.  863;'  Savage  v.  Stevens,  126  Mass.  207", 
Simar  v.  Canaday,  53  N.  Y.  298,  13  Am.  Eep.  523.  See  also  note  in 
37  L.R.A.  615. 

Whether  seller  of  land  against  whom  specific  performance  is  soiight'  was 
induced  by  words  or  acts  of  buyer  to  believe  that  he  would  tran'sfer 
an  option  on  another  piece  of  land  to  him.  Rudishill  v.  Whitener, 
146  N.  C.  403,  15  L.R.A.(N.S.)   81,  59  S.  E.  995. 

The  question  of  fraudulent  intent  in  an  alleged  preferential  purchase  of 
goods  from  an  insolvent  debtor  is  one  of  fact.  Babcock  v.  Eckler,  24 
N.  Y.  623 ;  Hopser  v.  Hunt,  65  Wis.  71,  26  N.  W.  442 ;  McPadden  v. 
Mitchell,  54  Cal.  628;  \Yilcox  v.  Landb'erg,  30  Minn.  93,  14  N.  W.  365. 
And  this  rule  is  made  by  statute  in  some  jurisdictions.  See  note  to 
36  L.R.A.  363,  and  cases  there  cited.  i 

Where  the  statutes  make  intent  to  defraud  a  question  of  fact,  it  never- 
theless remains  for  the  court  to  decide  whether  the  instrument  is, 
on  its  face,  fraudulent  as  matter  of  law.  Robinson  v.  Elliott,  22 
Wall.  513,  22  L.  ed.  758.  Though  it  is  said  that  the  cases  will  be 
rare  in  which  i  an  instrument  is,  on  its  face,  void.  Lockwood  v.  Har- 
ding, 79  Ind.  133.,  .  -  " 

*  Matthews  v.  Thompson,  186  Mass.  14,.  66  L.E.A.  421,  104  Am.  St.  Eep.. 
550,  71  N.  E.  93. 

Adequacy  of  consideration  for  transfer  of  real  estate  by  failing  debtor  is' 
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for  jury.    Mobile  Sav.  Bank  v.  McDonnell,  89  Ala.  434,  9  L.R.A.  645; 
18  Am.  St.  Eep.  137,  8  So.  137. 

What  constitutes  duress  is  a  matter  of  law ;  whether  it  exists 
in  a  particular  state  of  facts  is  a  question  of  fact.^ 

1  Galusha  v.  Sherman,  105  Wis.  263,  47  L.E.A.  417,  81  N.  W.  495. 

The  validity,  of  a  release,  and  whether  a  payment  was  as  com- 
pensation or  gratuity,  is  a  jury  question.* 

1  Fraud  in  obtaining  release  from  injured  servant.    Sehus  v.  Powers-Sjmp- 

son  Co.  85  Minn.  447,  69  L.R.A.  887,  89  N.  W.  68. 
Payment  to  injured  servant  as  gratuity  or  compensation.     Ibid, 
Whether  a  release  was  fraudulently  obtained  from  an  injured  passenger, 

wjiere  the  evidence  is  in  dispute.     Norvell  v.  Kanawha  &  M.  K.  Co. 

67  W.  Va.  467,  29  L.R.A.  (N.S.)  325,,  68  S.  E.  288. 

Inferences  as  to  undue  influence  should  go  to  a  jury.* 

'Validity  of  will'  which  makes  inadequate  provision" for  a  helpless  child 
without  property,  in  favor  of  other  children  liappily  circutnstanced, 
where  there  is  evidence  of  undue  influence.  Meier  v.  Buchter,  197 
Mo.  68,  6  L.R.A.{N.S.)   202,  94  S.  W.  883,  7  A.  &  E.  Ann.  Cas.  887. 

Supposed  communications  to  a  woman  from  her  deceased  husband  through 
a  medium,  which  to  some  extent  prompted  proyisions  of  her  will,  as 
constituting  undue  influence.  Steinkuhler  v.  Wempner,  169  Ind.  154; 
15  L.R.A.(N.S.)   673,  81  N.  W.  482. 

18.  Intent,  assent,  election,  waiver,  or  other  mental  purpose. 

Intent,  even  where  the  facts  are  ^undisputed,  is  for  the  jury, 
siucait  lies  in  inference,  yet  some  proof  must  be  adduced  from 
which,  the  inference  may -be  drawn  that  such  intent  existed.;;  *  s® 
of  .the  question  whether  acts  were  done  with  intent  to  deliver 
goods,^  or  to  change  domieil.' 

1  Hall  V.  Stevens,  116  N.  Y.  201,  5  L.R.A.  802,  22  N.  E.  374. 

Intent  and  purpose  of  president  and  another,  who  effected  a  contract  prior 

to  time  of  incorporation.     Oakes  v.  Cattaraugus  Water  Co.  143  N.  Y. 

430,  26  L.R.A.  544,  38  N.  E.  461. 
Predetermination   to    commit   suicide,   where   insured   was   insolvent   and 

heavily  involved.     Ritter  v.  Mutual  L.  Ins.  Co.  42  L.R.A.  583,  17  C. 

C.  A.  537,  28'  U.  S.App.  612,' 70  Fed.  954.'''     • 
Abbott,  Civ.  Jur.  T.— 37. 
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Whether  a  notation  referring  to  additional  security  was  placed  on  a  note 
with  such  intent  as  materially  to  alter  it  by  incorporating  terms  of  a 
previous  note,  or  whether  it  ^^'as  done  simply  by  way,  of  memorandum. 
Farmers'  Nat. 'Bank  v.  McCall,  25  Okla.  600,  26  L.R.A.(N.S.)  217,  106 
Pac.  866. 

Whether  acts  of  landlord  in  filliiig  and  building  dock  were  with  intention 
of  repairing  or  of  re-entering  leased  lot.  Kneeland  v.  Schmidt,  78 
Wis.  345,  11  L.R.A.  498,  47  N.  W.  438. 

Whether  the  intent  of  a  landlord  who  relets  premises  after  tenant's  abandon- 
ment is  to  accept  the  surrender  is  ordinarily  held  to  be  for  the  jury. 
Note  3  A.L.R.  1080.  ■  i  ,   , 

The  intent  of  parties  as  to  the  passjng  of  title  under  contract,  for  sale  of 
goods  to  be  produced  or  manufactured  is  discussed  in  a  note  in  50 
L.R.A.(N.S.)  113. 

8  Whether  executory  grain  contract  contemplated  actual  delivery  or  Was 
a  deal  in  futures.  Pope  v.  Hanke,  155  111.  617,  28  L.R.A.  568,  40  N. 
E.  839. 

Delivery  as  devesting  vendor's  lien,  where  facts  are  numerous  and"  equivo- 
cal, susceptible  of  different  inferences  as  to  intent.  Conrad  v.  Fisher, 
37  Mo.  App.  352,  8  L.R.A.  147. 

*  Whether  the  departure  froon  established  domicil  in  one  state  and  resi- 
dence in  another  state  resulted  in  a  change  of  residence.  Bechtel  v. 
Bechtel,  101  Minn.  511,  12  L.R.A.  (N.S.)   1100,  112  N.  W.  883. 

Where  the  evidence  is  conflicting  or  inferences  diverse,  the 
question  of  assent  or  volition,^  acceptance,^  delivery,^  election,' 
abandonment,^  or  waiver  *  is  for  the  jury. 

1  Householder's  consent  to  a  search,  by  an  ofiScer  of  the  law,  of  priemises 
for  evidence  of  crime.  McClurg  v.  Brenton,  123  Iowa,  368,  65  L.R.A. 
519,  101  Am.  St.  Rep.  323,  98  N.  W.  881. 

Assent  to  limited  liability  stipulation  where  live-stock  shipper  knew  that 
a  contract  was  to  be  signed,  and  expected  to  sign  one  like  he  previously 
used,  but  did  not  know  the  ternls  thereof,  and  different  forms  had 
previously  been  Used.  St.  Louis  &  S.  F.  R.  Co.  v.  Gorman,  79  Kan.  643, 
28  L.R.A.(N.S.)   637,  100  Pac.  647. 

Whether  an  employee  consented  to  the  transfer  of  a  business  to  a  lessee, 
where  different  conclusions  may  be  drawn  from  the  facts.  White  v. 
Lumiere  North  American  Co.  79  Vt.  206,  6  L.R.A. (N.S.)  807,  64  Atl, 
1121. 

Whether,  from  patient's  consent  to  an  operation  on  her  left  ear,  consent 
to  an  operation  on  the  right  ear  was  implied,  the  need  for  which  was 
greater  and  was  found  upon  examination  while  patient  was  under  the 
influence  of  anesthetic^.  Mohr  v.  William^,  95  Minn.  261,  1  L.R.A. 
(N.S.)  439,  111  Am.  St.  Rep.  462,  104  N.  W.  12,  5  Ann.  Cas.  303. 
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Consent  by  member  to  trial  by  society  without  charges  or  notice,  action 
'being  against  labor  union  for  procuring  discharge.     Brennan  v.  United 
Hatters,' 73  N.  J.  L.  729;  9  L.R.A.(N.S.)   254,  118  Am.  Sf  Rep!  727, 
65  AtlM65.         ' 

Whethei'  Submission  to  the  control  of  another  was  voluntary  or  brought 
"about  by  fear  that  force  wcfuld  be  used'  is  for  thfi'  jury  in  a  false  im- 
prisonment'  action,  unlefes  it  is  tlear'  that  there  was  ho  reasonable 
"  'ap^rehttasion  of  forefe.'  Hebrew  v.  I'uiis,  73'N.  J.  L.  '621,  7  L.R.A.(}<r.S.) 
580,  118  Am.  St.  Rep.  716,  64  AtU  121. 

But  question  whethter  payment  of  license  fees  was  voluntary  or  involuntary 
is  for  the  court",  'Where  facts  are  undisputed;  Eshow  v.  Albion,  153 
Mich.  720,  22  L.R.A.(]Sf.S.)  872,  117  N.  W.  328.     '     ' 

2  'Acceptance  as  payment  6r  not,  of  note  given  for  a  special  purpose  and 
'  where  debt  was  secured  by  lien  and  no  book' credit  was  entered.  'Quimby 
V.  Durgin,  148  Mass.  104,  1  L.R.A.  514,  19  N.  E.  14. 

8  On  the  delivery  of  goods  by  a  seller  to  a  carrier,  if  there  is  any  doubt 
as  to  the  intention  that  it  should  be  a  delivery  for  the  purpcise  of 
passing  title,  the  question  ought  to  go  to  the  jury,  for  it  is  a  question 
of  intent.  'Gibbons  V:  RobinsOii;' 63  Mich.  146,  29  N.  W.  533;  Ala- 
bafnaG.'  S.  Rj  Co.  v.  Mt.  Vernon  Co.  84  Ala.  173,  4  So.'  356;  Mer- 
chants' Nat.  Bank  v.  Bangs,  102  Mass.  2pi.  It  is  for  the  cpurt  where, 
the  act  is  such  that  as  matter  of  law  the  intent  follows.  Smith  v. 
Edwards,  29  Hun,  493.    See  also  note  in  22  L.R.A.  415. 

*  Devisee's  refusal  to  State  whether  she  'will  accept  deVise  of  lands  in  her 
possession  01:  claim  doWer  in  other  lands  devised  in  the  same  will,  as 
evidence  of  election 'to '  take '  Under  the  will.  Zimmerman  v.  Lebo,  151 
Pa.  345,  17  L.R.A.  536,  24  Atl.  1082. 

B  Nonuser  of  condemned  eaSemeht  of  iloWage  by '  dam  which  has  washed 

away,  where  abandonment  is  claimed.     Gross  v.   Jones,   85  Neb.   77, 

'      32  L.R.A.(N.S.)   47,  122  N;  W.  681.  .. 

Whether  logs  had  been  so  abandoned  as  to  lose  title.  Log-Owners'  Boom 
Go.  v.'Hubbell,  135  Mich.  65,'  4  L.R.A.  (N.S.)'  573,  97  N.  Wl  157. 

Whether  one  who  demanded  and  received  for  cancelation  notes  given  for 

rent  of  premises  of  which  lessor  could  not  give  possession  intended 

thereby  to  rescind  the'contract  'and" abandon  elaini  f or '  diinag'esr   Her- 

■    polsheimer  .v. -.ChriBtopher,  76  Neb.  352,  9  L.R.A.  (N.S.)    1127,  107  N. 

W.  382,  111  N.  W.  359,  14  Ann.  Cas.  399. 

6  W^aiver  o|  printed  stipulationgj. by  (telegraph  company  in  orally  receiving 
and  delivering  market  quoTtatipns.  Western  U.  Teleg.  Co.  v.  iSteveu- 
son,  128  Pa.  442,  5  L.R.A.  515)  15  .^m!  St.  Rep.'  687,  18  Atl.  441.     ' ' '  '  '^ 

Whether  a  seller ,  who  was  not  accessible  to  bank  waived  agreement  to,  pay 
cash,  where  he  neglected  to  presp^t  check  -  for  payment  for  ,  several 
weeks.  ,  People's  ;State  Bank  v.  Brown,  80  Kan.,, 520,  23  L.R,A,(N,.^.), 
,,    324,  103  Pac,  102.' 

Waiver  and  abandonment  of  right  to  sue  undiactosed'  principal,  where  sale 
was  to  agent  as  principal,  who  professed  to  represent  a  third  person. 
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and  where  after  learning  the  facts  there  was  delay  ip  pursuing  the 
principal  but  no  proven  detriment  tp  him  by  the  delay.  Gay  v.  Kelley 
(Gay  V.  Uren)  109  Minn.  101,  26  L.R.A.  (N.S.),  742,  123  N.  W.  295. 

Waiver  of  proofs  of  loss,  where  adjuster  told  insured  payment  of  policy 
would  be  refused^  on  the  ground  that  policy  had  ,b,een  assigned,  and 
that  he  woulijl  ha,ve  to  deal  djrect  with,  company,,  wh,ich  ^livisfid,  him 
that  the  matter  was  sj;ill  in  the  adjuster's  hands.  Allen  v.  Phoenix 
Assur.  Co.  12  Idaho,  653,  8  ;p,R.A.  (N.S.)  903,  88  Pap,  245,  10  Ann. 
Gas.  328.  , 

Waiver  qf  iron-safe  clause  by  receipt  and  retention  of  premium  after  loss 
ai^d  by  requiring  duplicate  invoices.  Gish  v.  Insurance  Co.  of  N.  A.  16 
Okla.  59,  13  L.R.A.(N.S.)   826,  87  Pap.  .869. 

The  conclusion  to  be  drawn  from  conduct  whiph,  it  is  alleged  was  a  waiver 
of, demand  and  notice  of  nonpayment  of  cpinw^rcial  paper  is, a  ques- 
tion for  the  jury  unless  the  conduct; is  such  that  the  in]ten^  can,  in  the 
light  of  usage  and  judicial  decisions,  have  no  debatable  meaning.  See 
'      note  to  29  L.R.A.  315.  ■     ' 'H  ■  .  • 

,  The  character  of  the  occTiipancy,  oj,  property  as  constituting  an 
election,^  or  as  inconsistent  with  a  collateral  agreement,*  is  a 
jury  question.  . 

IWhether  devisee  of  a  life  estate  in  remainder  after  a  prior  life  estate, 
who  purchased  at  tax  sales  caused  by  (Jef ault  of  the  first  life  tenant, 
and  entered  into  possession  after  the  latiter's  deaths  had  accepted  or 
renounced  the  devise.  Def reese  v.  L»ke,  109  Mich.  415,  32  L.R.A.  744, 
63  Am.  St.  B:ep.  584,  67  N.  w!  50^. 

And  see  note  referred  to  in, first  paragraph  in  this  seption  on  intent  of  ,lan,d- 
lord  in  reletting  premises.  ,  ,  , 

8  Character  of  husband's  occupancy  of  wife's  real  property  as  consistent 
with  an  agreement  to  mal$:e  jt  their  home,  where  he  while  living  apart 
from  her  has  taken  another  family  into  the  house.  MoKendry  v.  ,Mc- 
Kendry,  131  Pa.  24,  6  L.R.A.  506,  18  Atl.  1078. 

19.  Knowledge,  belief,  or  mental  perception. 

Notice  or  knowledge'  in  a  particular  case  is  a  question  of 
fact. 

Whether  or  not  a  party  had  a  right  to  believe  that  an  act 
would  be  taken  as  a  jok^  is  a  question  of  fact.' 

IViciousness  of  dog  and  scienter.     Emmons  v.  Stevane,  77  N.  J.  L.  570, 

24  L.R.A.(N.S.)  458,  73  Atl.  544,  18  Ann.  Gas.  812. 
Whether  parties  dealing  with  agent  authorized  to  purchkse  goods  during 

principal's  absence  had  notice  of  revocation  when  principal  returned. 

Wheeler  v.  MoGuire,  86  Ala.  398,  2  L.H.A.  808,  5  So.  190. 
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Notice  of  one  who  frequently  stopped  at  hotel,  of  existence  of  a  safe,  where 

it  was  shown  that  his  attention  had  been  called  to  it  at  a  prior  visit. 

,.  i,-Sl(Hltz  y.  \yall,  134  Pa,  262,  8  L.R.A.  97,  J9  Am,  ^t.  Rep.  686,  .19 

,1     Atl.  U2,  i     :  ,       J,  .,^.,,  ,,,..,.•■■"-,,," 

Member's  notice  of  a  hearing  which  resulted  in  his  expulsion  from  a  benefit 

society.    Pepin  v.  Societe  St.  Jean  Baptiste,  24  R.  I.  550,  60  L.R.A.  626, 

54  Atl.  47.  ]!■  ^i--i'-i'.  ^..1,     >r^:r-   ;  ;.■    :-.  •  v        :,-,,.''! 

Whether  person  put  off  lehartered'  train  for  lefusal  to  pay  extra  farie  had 
.  knowledge  of  the  clif racter ,  ,of  the  train  vyhen  he  boarded  i);.  Kirlc- 
land  V.  qhapl^ston  &  W,  C.  R.  Col,79  S.  C.  273,  15  L.R.A.(N.S.)  425, 
128  Am.'  Stl  Rep.'  8'48,i60's.  K  668^  '    '  '  '         '         

Unusual  circumstances  attending  the  purchase  of  a  check  by  the  vice 
president  of  the  bank  were  held  insufficient,  aa  a  inciter  of  law,  to 
show  notice'  of  facts  sufficient'  to  arouse  suspicions  of  it^  validity. 
Matlock  V.  Scheuerman,  51  Or.  49^1 17  L.R.A.  (N.S,);  7(47,  93  Pac.  823. 

Testimony  of  a  witness  that  a  promissory  note,  was  held  in  good  faith 
^       was  some  evidence  on  that  issue  and,  together  with  conflicting  evi- 
dence, was  for  the, Jury.,    N,eyens  v.  Wortliington,  150  Mich.  580,  18 
L.R.A.(N.S.)   142,  114  lir!'w.  f04. 

-Whether  one ,  who  purchased  land  with  lyiowledge  of  facts  that  would  put 

.a  prudent  man  on  inquiry,  which,  if  pursued,  would  give  him  notice 

,  of  riglits  claimed  adyers,ely  to,  his  vendqr,  ,was  chargeable  with  notice 

' ,  ^, ,.  un(Jer  ,4atut,e.  •  .Cooper  y^  riesner,'  24 '  Okla.  47,  23  L.R.A.  (N!S.')   1180, 

''  103  Pac. '^01^20  Ann.  Cas.''2p!|    /';/  ,/  ,-         ,      , ', 

Whether  a 'common  carrier  aotimg- in.  good,  faith, and  with  due , caution  had 
J  khoivledgel  of   contents,  pf   a   package    which    contained.;  intoxicating 
liquor.     Adams  Exp.  Co.. v.  Com.  129  Ky.i  420,  11  L.R.A, (;N.S.)   1182, 
:.  ^.  112'.S,'W.  577.'"     '    -   '  '  -,,5    ■:. 

Whether  the  money  advanced  upon  a  check  was  used  for  gambling  pur- 
poses and'  whether  payee  knew  such  fact.     Cataas  Prairie  State  Bank 
'  '     v!  'Newman,  15  Idaho,  7(19,  21' L.R.A.  (N.S.)  703;  128  Am.  Stl  Rep.  81, 
'  '99'  Pacl  833.'         '  '   '    '  '  '''     '       ' 

VjVh^ther,  untrue^  statement  that  applicant  had  never  been  rejected  by  any 
(insurance  company  was  knowingly  made  with  intent  to  deceive,  where 
he  had  been  rejected,  although  there  was  np  direct  proof  that  he  had 
been  informed  thereof,  and  but  one  inference  could  be  fairly  drawn 
from  the  circuin'stances.  Langdeau  v.  John  HariteOck' Mut.  L.  Ins'.  Co. 
194  Mass,  66,  18'L.'R'.A.(N.S.)   1190,  80  N.  E.'452.  '  '  ' 

Whether  oociip^tion  of  Jand  oyer  ,t^e  .line  of  a,  tenancy,  after  securing 
survey  of  the  premises,  wag,  tpo,,, deceptive  to  eon^titutc!  adverse  pos- 
session;! Smith  v. ,  Jones,  103  , Tex.  ,63^,1  31  L.R.A,.  (N,S.)  153,  132  S. 
W.  469. 

Knowledge  or  .notice, as  elemcint  pf  negligenc,e,  see  post,  this  chapter,  Neg- 
ligence; negUgence  a,^  to  servants. 
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As  to  knowledge  of  insured  of  falsity  of  statements  respedting  family  his- 
tory being  a  question  for  the  jury,  see  note,  L.R.A.1917Cj  877. 

8  Defense  that  act  was  done  as  joke,  where  parties  had  been  joking  with 
each  other.  Wartman  v.  Swindell,  54  N.  J.  L.  589,  18  L.R.A.  44,  25 
■Atl.  356.      '     ■■■  ■■■■■      .■■{'''.    '  ■  ■!;..,    ,  ■  ,,,  , 

20.  Contracts  and  writings ;  construction. 

The  genuineness  of  a  writing/  the'  purpose  witli  wliicli  it 
was  executed,^  the  existence  of  an  agreement,'  or  whether  a 
seeming  contract  was  a  subterfuge*  is  question  of  iaci. 

The  legal  sufficiency  of  any  element  of  contract,  or  its  ter- 
minjition,  is  for  the,  court.*  , 

Whether  an  insurance  policy  was  a  wagering  policy  was  for 
the  court  on  undisputed  evidence.*  <  '  . 

1  Genuineness  of  disputed  letter  signed  in  typewriting  and  received  in  an- 
swer to  one  sent  to  alleged  writer.  Barham  v.  Bank  of  Delight,  94 
Ark.  158,  27  L.R.A.(N.S.)   439,  126  S,,W.  394. 

An  interesting  question  closely  connected  with  the  one  now  under  considera- 
tion as  to  the  review  on  appeal  of  eVidende  as  to  genuineness  of  dis- 
puted documents  is  discussed  iii  notes  6  A.L.R. '507f  12  A.L.R.  212. 

8  Whether  or  not  the  second  of  two  similar  notes  was  a  renewal  of  the  first 
and  entitled  to  the  same  security  as  it  carried  with  it.  Farmers'  Nat. 
Bank  v.  McCall,  25  Okla.  600,  26  l!r.A.'(N.S.)  2l7,  106  Rac.  See!' 

8  Existence  of  a  contract  of  insurance^  where  applicant  tried  to  return  a 
policy  just  received,  insisting  that  the  applieationj  with  which  it  cor- 
responded, had  been  changed  without  his  i  knowledge,  by  the  agent. 
Waters  v.  Security  Life  &  Annuity  Co.  144  N.  C.  663,  13  L.R.A.(N.S.) 
805,  57,  ,S.  E,  437,  ,  .,,  ,  ,,       ,  ■  „ 

Account  stated.- — Whether  the  facts  in  evidence  constitute  an  account 
stated  is  for  the  court,  but  it  is  for,  he  jury  to  find  the  existence  of 
the  factS)  or  to  resolve  doubts  on  the  evidence.  See  cases  cited  in  note 
to  27  L.R.A.  825. 

*  Whether  a  transaction  was  a  sale  with  the  right  to  repurchase  or  a  ruse 
to  evade  the  usury  laws.  Rogers  v.  Bloiienstein,  124  Ga.  501,  3  L.R.A. 
(N.S.)  213,  52  S.  Tii.'  617.  /        .       '  ; 

Whether  there  was  an  actual  bona  ftde  y.!|,luation  of  property  transported 
by  a  carrier,  or  a  mere  arbitrary  eff ott  to  limit  liability,  wl^ere  there 
is  an  issue  of  fact,  is  for  the  jury;  but  where  the  written  contract 
of  affreightment  shows  it  is  the  lattSr,  and  there  is  no  issUe  of  fact, 
it  is  proper  for  the  court  to  construe  the  contract.  Centra:l  R.  Co. 
V.  Hall,  124  Ga.  322,  4  L.R.A. (N.S.)  898,  110  Am.  St.  Rep.  170,  32 
S.  E.  679,  4  Ann.  Cas.  128. 

6  The  sufficiency  of  consideration  for  a  contract.  Evans  V.  Oregon  &  W.  R. 
Co.  58  Wash.  429,  28  L.R.A.(N.S.)  455,  108  Pac.  1095.    '" 
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Sufficeney  qf  cause  for  discharge  from  service  is  for  court  where  facts  are 
not  disputed.  McGregor  v.  Harm,  19  N.  D.  599,  30  L.R.A.  (N.S.)  640, 
^  '   125  N.  W.  885.'' 

*  Whether  policy  of  insurance  talcen  out  by  a  creditor  on  the  life  of  his 
debtor  to  secure  the  debt  was  so  excessive  as  to  be  a  wager  policy, 
the  facts  not  being  disputed.  Ulridh  v.  Relnoehl,  143  Pa.  238,  13 
L.R.A.  433,  24  Am.  St.  Rep.  534,  22  Atl.  862, 

It  is  a  mixed  question  whether  a  traffic  agreement  between 
competing  carriers  was  or  was  not.  oppressive  and  monopolistic* 

1  The  question  whether  a  contract  or  agreement  entered  into  between  a 

,  railroad  and  a  line  of  steamers  plying  between  two  points  was  en- 

,  ...tered  into  in  good  faith  and  was  legal  and  binding,  or  whether  such 

I    ,  contract  constituted  an  oppressive  monopoly  and  hence  was  not  legal 

,    and  binding,  is  a  mixed  question  of  law  and  fact,  and  it  was  properly 

left  to  the  jury  to  be  passed  upon  by  them.     South  Florida  R.  Co.  v. 

Rhodes,  25  Fla.  40,  3  L.R.A;  733,  23  Am.  St.  Rep.  506,  5  So.  633. 

The  construction  of  statutes,  Both  domestic/  and  foreign,* 
of  franchises  and  charters,*  the  effect  of  a  copy  of  the  statutes 
offered  in  .evidence,*  and  the  legal  effect  or  sufficiency  of  plead- 
ings,^ are  for  the  court.  Thus  the  sufficiency  o:^  the  pleadings 
in  a  libel  suit  are  for  the  court,  although  the  jury  are  the  judges 
of  the  law  as  well  as  the  facts  in  such  cases.® 

1  Construction  of  statute  and  railroad's  rule  regulating  speed  of  trains  as 

to  approach  as  part  of  the  bridge.  Savannah,  F.  &  W.  R.  Co.  v. 
Daniels,  90  Ga.  608,  20  L.R.A.  416,  17  S.  E.  647. 

2  Construction  of  foreign  statutes  and  interpretation  of  judicial  opinions. 

Bank  of  China  v.  Morse,  168  N.  Y.  458,  56  L.R.A.  139,  85  Am.  St. 
Rep.  676,  61  N.  E.  774. 

S  Exclusiveness  of  water  company's  franchises.  Where  the  instruments  grant- 
ing them  are  before  the  court  in  a  proceeding  for  instruction  of  ap- 
praisers. Kennebec  Water  Dist.  v.  Waterville,  97  Me.  185,  60  L.R.A. 
856,  54  Atl.  6. 

4  Union  Cent.  L.  Ins.  Co.  v.  Pollard,  94  Va.  146,  36  L.R.A.  271,  64  Am. 
St.  Rep.  715,  26  S.  E.  421. 

SDantzer  v.  Indianapolis  U.  R.  Co.  141  Ind.  604,  34  L.R.A.  769,  50  Am. 
St.  Rep.  343,  39  N.  B.  223. 

est.  James  Military  Academy  v.  Gaiser,  125  Mo.  517,  28  L.R.A.  667,  48 
Am.  St.  Rep.  502,  28  S.  W.  851.    , 

The  construction  of  written  contracts  and  writings  general- 
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Ij,^  sucli  as  insurance  policies,*  as  well  as  the  legal  effect  of 
an  undisputed  unequivocal  oral  statemeii't,^  is  for  the  court. 
On  a  disputed  statement  of  fact  it  is  for  the  jitry  to  determine 
whether  a  contract  is  wholly  written  or  partly  in  parol,*  and 
what  it  really  was.°  The  intended  meaning  of  a  mark  on  a 
writing  is  for  the  jury.®  It  is  also  for  the  jury  to  determine 
the  meaning  of  a  statement  of  one  of  the  contracting  parties,' 
and  whether  certain  acts  were  within  a  class  covenanted 
against,'  and  when,  by  whom,  and  with  what  intent,  an  in- 
strument was  altered.^ 

1  Conatruction  of  a  lyritten  contract  free  from  ambiguity.     Young  v.  Fos- 

burg  Lumber  Co.  147  N.  C.  26,  16  L.R.A.(N.8.)  263,  60  S.  E.  654; 
Knickerbc)oker  Ice  CoV  v.  Gardiner  Dairy  Co.  107  Md.  556,  16  L.R.A. 
(NJS.)  746,  69  Atl.  405;  R.  J.  Menz  Lumber  Co.  v.  E.  J.MeNeeley 
&  Co.  58  Wash.  223,  28  L.R.A.  (N.S.)   1007,  108  Pac.  621.       '        ' 

Vendor's  notice  of  intention  to  remove  a  machine,  under  a  conditional  sale. 
Schmaltz  v.  York  Mfg.,  Co,  204  Pa.  1,  59  L.R.A.  907,  93  Am.  St.  Rep. 
782,  53  Atl.  522.         '    ', 

Whether  a  letter  amounted  to  a  repudiatipn  of  a  contract  by  the  pur- 
chaser, as  justifying  rescission  by  the  seller.  Johnson  I'drge  Co.  v. 
Leonard,  3  Penn.  (Del.l  342,  57  L.R.A.  225,  94  Am.  St.  Rep.  86,  51 
Atl.  305.    ■  .  :  ,     : 

For  jn/ry. — Breach  of  warranty  that  machine  is  of  good  msiterial  and  w6rk- 
manship,  and  will  do  good  work  when  properly  adjusted  and  operated, 
where  the  evidence  is  conflicting.  First  Nat.  Bank  t.  Dutcher,  128 
Iowa,  413,  1  L.R.A.(N.S.)   142,  104  N;  W.  497. 

As  to  the  relative  provinces  of  the  court  and  jury  in  questions  of  con- 
tracts, see  also  no^^e  to  4  L.R.A.  202. 

2  Construction   of   an   accident   policy    as   to   sufficiency   of   death   notice. 

Trippe  v.  Provident  Fund  Soc,  140  N.  Y.  23,  22  L,R.A.  432,  37  Am. 
St.  Rep.  529,  35  N,  E.  316. 

Limitation,  as  to  fuel  for  steam  engine,  in  insurance  policy.     Thurston  v. 

Burnett  &  B.  D.  Farmers'  Mut.  F.  Ins.  Co.  98  Wis.  476;  41  L.R.A. 

316,  74  N.  W.  131. 
Breach  of  condition  against  change  of  ownership.     Arkansas  P.  Ins.  Co. 

V.  Wilson,  67  Ark.  553,  48  L.R.A.  510i  77  Am.  St.  Rep.  129,  55   S, 

w.  933; 

Whether  an  insurance  policy  is  forfeited  or  lapsed  is  a  question  of  law 
where  the  facts  are  admitted  or  proved,  but  when  the  facts  are  at  issue 
it  may  be  for  the  jury.  Massachusetts  Ben.  Life  Asso.  v.  Robinson, 
104  Ga.  256,  42  L.R.A.  261,  30,  S.  E.  818.  ■     :       '  i 
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Construction  of  fire  insurance  policy  coctainlng  word  "additions"  as  ques- 
tion for  court  or  jury  is  discussed  in  note  33  L.R.A.  (N.S.)  161. 

Whether  certain  articles  used  on  insured  premises  were  within  the  pro- 
hibition of  the  policy  has  been  held  i  for  the  jury  in  some  cases,  but 
where  the  facts  are  undisputed  the  question  is  for  the  court.  Note 
L.R.A.1917C,  298.  ' 

As  to  bodily  condition  Or  health  of  one  insured,  see  supra,  this  chapter, 
§  15,  Bodily  or  Mental  Conditions. 

Vacancy  or  nonoccupancy  of  insured  buildings,   see  supra,  this  chapter, 
i  i§  16,  Physical  Conditions  and  Qualities. 

3  Legal  effect  of  an  undisputed  and  unequivocal  statement  as  constituting 
a.  warranty.  Holmes  v.  T:yson,  147  Pa.  305,  15  ,L.B,.A.  209,  23  Atl. 
564.  .':,,.', 

♦  Whether  or  not  the  entire  contract  was  reduced  to  writing,  or  an  inde- 
pendent collateral  agreement  was  made,  where  there  is  any  evidence 
to  sustain  a  contention  On  the  point.  Hines  v.  Willcox,  96  Tenn.  148, 
328,  34  L.R.A.  824,  54  Am.  St.  Rep.  823,  33  S.  W.  914,  34  S.  W.  420. 

Whether  or  not  a  contract  is  wholly  in  writing  or  partly  in  parol,  and,  if 
the  latter,  to  determine  from  all  th'6  evidence,  written  and  oral,  what- 
it  actually  is,  is  for  the  jury.     Roberts  v.  Bonaparte,  73  Md.  191,  10 
L.R.A.  689, '20  Atl.  918. 

B  What  the  contract  really  was,  where  it  rested  on  a  conversation  more 
or  less  ambiguous  in  meaningl  Blake  v.  Stump,  73  Md.  160,  10  L.It.A. 
103,'  20  Atl.  788. 

8  Whether  a  check  mark  following  the  word  "except"  in  an  application  for 
insurance  was  intended  as  a  denial  of  the  exception  or  waiver  of  an 
answer  thereto.  French  v.  Fidelity  &  C.  Co.  135  Wis.  259,  17  LiR.A 
(N.S.)  1011,  115  N:W.  869. 

'  Meaning  of  a  statement  made  by  a  person  who  knew  of  facts  that  vifould 
give  his  statement  a  double  intendment.  Simon  v.  Goodyear  Metallic 
Rubber  Shoe  Co.'  52  L.R.A.  745,  44  C.  C.  A.  612,  105  Fed.  573.     . 

8  Breach  of  covenant  not  to  engage  in  grocery  business.    Love  v.  Stidham, 

18  App.  D.  C.  306,  53  L.R.A.  397. 

9  ^^ilson|  V.  Hayes,  40  Minn.  531,  4  L.R.A.  196,  12  Am.  St.  Rep.  754,  42 

N.'  W.  467, 

Vyh^ther  contract  of  guaranty  offered  by  persgn  guaranteed, ,  and,  bearing 

.  ,  marks  of  d,efa,c^men.t,,was  so,  marked,.wjthout  consent  pf  the  guarantor 

and  to  cancel  a  cjause  which  he  had  insisted  on  to  limit  his  liability. 

-   0;.  N.  Bull  Remedy  G,o.|V.  Clark,  1P9  Minn.  396,  32  L,IJ.A,(N.S.>  519, 

124  N.  W.  20,  18  Ann.  Cas.  413. 

Whether  an  erasure  appearing  upon  a  will  duly  admitted  to  probate  was 
made  before  or  after  execution  is  a  question  of  faotjto  be  determined 
by, the,  court  or  jury  trying  the  issue,  upon  all  the  evidence,  including 
the  probate,   aided  by   all   reasonable   presumptions   and  inferences. 
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Scott  V.  Thrall,  77  Kan.  688,  17  L.R.A.(N.S.)   184,  127  Am.  St.Eep. 
440,  95  Pac.  .563:  : 

It  has  also  been  held  for  the  jury  to  say  whether  the  insured 
was  owner  of  the  property  at  the  time  the  policy  was  issued,* 
what  goods  were  included  in  a  policy,^  whether  the  risk  was 
increased  by  a  certain  use,'  or  the  acts  done  were,  under  the 
circumstances,  a  compliance  with  conditions,*  whether  prop-/ 
erly  mailed  notice  and  proof  of  loss  were  ever  received  by  the 
insurer,'  and  whether  it  was  a  known  and  established  custom 
in  a  particular  place  to  regard  the  expression,  "at  12  o'clock 
at  noon,"  as  12  o'clock  standard  time.* 

Whether  a  building  has  been  "totally  destroyed"  or  is  a 
"total  loss"  is  for  the  jury,  under  definitions  of  those  terms,  but 
the  meaning  of  the  terms  as  used  in  a  policy  is  for  the  court.'' 

1  Whether  insured  was  owner  of  the  property  at  the  time  the  policy  waa 
issued,  where  the  evidence  is  conflicting.  Oakland  Home  Ins.  Co.  v. 
Bank  of  Commerce,  47  Neb.  717,  36  p.R.A.  673,  53  Am.  St.  Rep.  663, 
66  N.  W.  646. 

2 Whether  policy, of  insurance  on  dry  goods,  groceries,  hardware,  and  simi- 
lar articles  not  more  hazardous  usually  kept  in  country  stores,  included 
lumbermen's  tools,  secondhand  furniture,  and  camp  equipment,  where 
evidence  as  to  character  of  goods  was  conflicting.  Steele  v.  German 
Ins.  Co.  93  Mich.  81,  18  L.R.A.  85,  53  N.  W.  514. 

3  Whether  a  certain  use  of  an  upper  story  of  an  insured  building  increased 

the  hazard  and  risk  of  the  insurer.     Kircher  v.  Milwaukee  Mechanics' 
Mut.  Ins.' Co.  74  Wis.  470,  5  L.R!a.  779;  43  N.  W.  487. 

Whether  the  risk  on  insured  property  was  materially  increased  by  the 
temporary  use  of  a  threshing  machine  operated  by  an  engine,  where, 
during  its  operation.  Are  was  noticed  in  the  straw  about  the  same 
time  a,  sudden  gust  of  wind  came,  by  which  fire  was  carried  to  in- 
sured property  which  burned.  Adair  v.  Southern  Mut.  Ins.  Co.  107 
Ga.  297,  45  L.R.A.  204,  73  Am.  St.  Rep.  122,  33  S.  E.  78. 

4  Whether  a  peculiar  system  of  store  tickets  and  an  entry  of  total  sales 

at  the  end  of  each  day  was  a  sufficient  keeping  of  books '  within  the 
terms  of  an  insurance  policy  could  not  be  decided  as  a  matter  of  law. 
^tna  Ins.  Co:  v.  Johnson,  127  Ga.  491,  9  L.R.A.'fN.S:)  667,  56  S.  E. 
643,  9  Ann.  Cas.  461. 
But  truth  or  falsity  of  warranties  of  an  applicant  for  insurance  is  for  the 
court,  where  the  belieficiary  has  confessed  upon  the  witness  stand  to 
their  falsity.  Beard  v.  Royal  Neighbors,  53  Or.  102,  19  L.R.A.  (N.S.) 
798,  99  Pac.  83,  17  Ann.  Oae.  1199.  »  .• 
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Insjired'a  effort  to.  minimize  loa^,  as,, required  by  marine  insurance  policy. 

, ,   Standard  M.   Ins.   Co,  y.   Nome   Beaph,   Lightera,ge  &   Transp.   Co.   1 

L,'r.A.(N.S.)  1095,  67  C,  C.  A.  602,  133  Fed.  63?. 

6  Whether  notice  and  proof  of  loss  were  received  by  the  insurer,  when  proof 

of  their  mailing  prbperly  stamped  and  addressed  is  opposed  by  testi- 

'   mioriy  of  insurer's  clerks  and  officers  that  tHey  were  never  received. 

Pennypacker  v:  Capital  Ins.  Co.  80  Iowa,  56,  8  L.R.A.  236,  20  Am. 

,  St.  Rep,  395,  45  N.  W.  408. 

0  Jones  v..  German, Ins.  Co.  ,X10  Iowa,  75,  46  L.Rj.A-  860,  81  N.  W.  188. 
Whether  a  system  for  reckoning  time  in  a  particular  locality  was  of  such 

uniypraal  use,  aa  to  raise  thp  presumptipn  that  a  contract  was  made 
with  reference  to  it,  Rochester  German  Ins.  Co.  v.  Peaslee-Gaulbert 
Co.  120  Ky] '752,  .i'L.ii,'.A.(N!s.j  364,  87  S.' W.  1115,  89  S.  W.  3,  9 
Ann.  Cas.  324. 

T  Ampleman  v.  Citizens'   Ins.  Co.,  35  Mo.  iipp.  308 ;   German  Ins.   Co.  v. 
Eddy,  3,6  Neb.  461,  19  L.p,.A.  707,  54  N.  W.  856;  Commercial  Union 
,  Assur.  Co.  y.  Meyer,  9  Tex.  Civ.  App.  7,  29  S.  W.  93.     See  also,  note 
, ,  to  56  L.R.A.  792,  and  cases  there  cited. 

The  meaning  of  terms  of  art  or  .science  may  be  for,  the 
court  if  they  are  well  known  and  admit  of,  no  doubt,  but  oth(?r.- 
wise  they  require  ithe  addjictiQn,.of  ,e^?idence,  and  are  for  the 
jury.^    So  the  meaning  of  figures  if  equivocal  is  for  them.^ 

1  Meaning  of  terms  of  art  may  be  left  to  the  jury,  but  not  whether  men 
in  the,  ,'J)U8^ne8s ,  familiar  with  tlfeir  meaning ,  used  thenj;  in  their  ordi- 

na-ry  meaning  or  not./ ,  Craw^ort^  y,  Oman  &  S.  Stone  Co.  34  S-  C. 

90,  12  Ii.li.A.  375,  12  S.  E.  929. 
Sufficiency  of  the;  ,term  "yeUows''  ip  statute,  to  define  well-known  disease 

of  peach  twea.     State  v.|Main,,69,  Conn.  i23',  36  L.R.A.  623,  6i,  Am. 

St.  Rep.  30,  37  Atl.  80;    '  '"''         '        '■"] 

The  meaning  pf  terms  Of  art  in  a  contract  is  for  the  jury  if  evidence  is 

necespary  to  arrive  at  it,  but  otheiTvi^e  for  the  court;  and  the  con- 
struction of  a  written  contract  is  for  tlie  court  alone.     Barnard  v. 

Kellogg,  10  Wall.  383,  19  L.  ed.  987 ;  Stagg  v.  Connecticut  Mut.  L.  Ins. 

Co! '10  Wall;  589,  19  L.  ed.  103»;  Eaton' v.  Smith,  20  Pick;  150.     See 
'    also  cases  cited  ill  note  in  12  L.R.A.  376. 
8Meaiiing  of  figures  in  a  bill  of  lading,  as  indicating  value  of  one  or  both 

animals  in  the  "shipment,  was  for  jury.     Coupland  y.  Housatbnic  E. 

Co.  61  Cbnn.  ■531,  15  L.R.A.  534,  23  Atl.' 870. 

21.  libel  or  slander;  malicious  prosecution.  i    . 

As  to  construction' of  pleadings  in  libel,  see  supra,  this  chapter,  §  20,,  Con- 
struction of  writings.  i         ,,■         i    ,  ,,; 
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The  libelousness  of  a  publication  or  words  is  for  the  court 
if  there  is  no  dispute  ks  to  the  ]j)ublication  and  the  words  are 
unambiguous;  but  malice,  good  faith,  belief,  meaning  of  doubt- 
ful words,  or  applicatiqii  of  them  to  the  plaintiff,  are  all  for 
the  jury.^  Thus,  whether  one, .havijig,  privilege ^used  due  care 
and  prudence,*  and  whether  an  act  had  the  moral  qualities  at- 
tributed thereto,  are  for  the  jury;'  and  so,  where  the  control- 
ling facts  are  conceded,  it  is  for  the  iiOurt  to  say  whether  it  is 
actionable  per  se.*  

Pertinency  to  the  issues  of  alleged  defamatory  matter  in 
pleadings  is  also  for  the  deterinination  of  the  court.*  ^ 

1  Trimble  v.  Anderson,  79  Ala,  514;  Moore  v.  Francis,  121  N.  Y.  199,  8 
L.II.A.'  214,  18  Am.  St.  E'ep.  ^10,  23  isf'.  E.  1127;  Donaghue  y.'  Gaffy, 
54  Conn.  257,  7  Atl.  552;  Hinman  v.  Hare,  104  N.  Y.  641,  10  N.  E. 
41;  Bourreseau  v.  Detroif  Evening  Journal  Co.  63  Mich,  425,  6  Am. 
St.  Kep.  320,  30  N.  W.  376;  Ketrolivanslcy  v.  Niebaum,  70  Cal.  216, 
11  Pac.  641 ;  Bodine  v.  Times-Journal  Pub.  Co.  26  Okla.  135,  31  L.R.A. 
(N.S.)   147,  liO  Pac.  1096.  ■. 

See  also  note  to  5  L.R.A.  643. 

For  the  court. — Where  a  libelbiis  communication  is  alleged  to  be  privileged, 
the  court  must  determine  the  qiiestioii  of  privilege  in  the  fitst  in- 
stance. Holmes  v.  Royal  Fraternal  Union,  222  Mo.  556,  26  L.R.A. 
(N.S.)  1080,  121' S.W.  100.  '     ''  '    "        ■"  ■•     •'''■.■         i:  ■  i'   ■ 

Privilege  of  utterance,  vphen  facts  and  circumstances  are  conceded.  Abra- 
ham V.  Baldwin,  i52  Fla.  151,'  10  L.R.A^IN.S.)  1051,  42  "So.  59l,  10 
Ann.  Cas.  1148. 

Whether  a  pulilication  is  libelous^  and',  if  so,  privileged,  where  the  con- 
trolling facts  are  conceded'.  Maufc  v.  Brundage,  68  6hio  St.  89,  62 
L.R.A.  477,  67  N.  E.  152.  .  .  - 

Whether  an  innuendo  was  fairly  warranted  by  the  alleged  slanderous 
utterances.  Brinsfield  y.  Howeth,  107  Md.  278,  24  L.E..a!(N.S.)  583, 
68  Atl.  5,66.   '      '  '  "      '   ■  '    '  ■    '' 

For  the  jv/i-y. — Whether  newspaper  publication  stating  that, corporate  man- 
ager who  liad  strangely  disappeared  had  been  located,  living  in.  luxury 
in  Canada,  was  libelous.  Press  ,Pub.  Co.  v.  McDonald,  26  L.K.A. 
531,  11  C;  C.  A.  155/26  U.S.  ipp.  167,  63  Fed.  2381' 

Whether  publication  meant  .what  was  alleged  dn  the  innuendo.  Ha,yies  v. 
Press  Co.  127  Pa.  642,  6  L.R.A.  643,  14  Am.  St.  Rep.  874,  18  Atl.  331. 

Whether  a  defamatory  statement  made  by  a  clergyman, to  his  congregation 
was  made  of  a  physician  in  respect  to  his  profession  and  actionable 
per  se.  Morasse  v.  Brochu,  151  Mass.  567,  8  L.R.A.  524,  21  Am.  St. 
Rep.  474,  25  N.  E.  74. 
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Excessive  and  malicious,  character  of  publication  of  petition  to  police 
magistrate,  making  charges  ag'ainst  persons.  Flynn  v.  Boglarsky,'  164 
Mich.  513,  32  L.R.A.(]Sr.S.)  740,  129  N.  W.  674. 

Sufficiency  of  evidence  of  qualified  privilege  in  libel,  where  there  is  evi- 
dence of  actual  malice.  Tanner  v.  Stevenson,,  138  Ky.  578,  30  L.R.A. 
.(N.{5.),200,  128  S.  W.  878. 

Whether  the  omission  of  the  replication  from  a  /publication  of  the .  plead- 
ings wfis  malicious.  Meriwether  y.  George  Knapp  &  Co.  211  Mo.  199, 
16  L.R.A.(N'.S0    953i  109  S.  w!  '750. 

.Unless  the  alleged  slanderous  vifords  are  plain,  and  unambiguous  in  their 
meaning,   tlie    meaning   intended   thereby   and   the   understanding   of 

,,  !  thosBjWho  he^ard,  them  should  be  left  tp  thp  jury.  Battles  v.  Tyson, 
77  Nei).  563,  24  L.R.A.(N.S.)   577,  110  N.  W.  299,  15  Ann,.  Gas.,  1241. 

8; Whether  mercantile;  agenpy  exercised  reasonable  care  and  prudence,  in 
publishihg  an  assignment  as  general  where  it  was  ii>  fact  an  assignment 
for  a  single  creditor.  |  Dpuglass  v.  il)aisley,  57  L.R.A.  475,  52  C.  C.  A. 
153,  114  Fed.  628. 

s^hether  one  who  sjipported  certain  measures  thereby  chapipioned  legis- 
lation opposed  to  the  moral  interesls  of  the  cbminiinity.     Eiklioff  v. 
''Gilbert,  124 'Mich!  353,51  L.R.A.  45l;  83  N.  W.  lib;     '  ' 

4Br'e\*er  v.  ibhase^  121  iiieh.  526,  46' L.R.A.  397,  80  im.  Rep.  527, 'sti  N. 
W.  575. 

/Whether  a  publicatipn  stating  th^t  a  judgment  had  been  recovered  against 
a  person  was  libelous  per  se.  Woodruff  v.  Bradstreet  Co.  ll6  N.  Y. 
217,''5  L.R.A.  '555,  22  N:  E.  354. 

Libelous   character   of   an   admitted  publication  the   words   of  which   are 
unambiguous  arid  admit  of  but  one  sense.     Moore  v.  Francis,.  121  N. 
''  Y.  ib'g,  8  L.R.A.  214,  18  Am.  St.  Rep.  810,  23  'N'.  Ej.  1127. 

6  Crockett  v.  McLanahan,  109  Tenn.  517,  61  L.R.A.  914,  72  S.  W.  950. 

Where  violent  language  is  tised,  and  improper  and  evil  mo- 
tives are  attrilJuted,  the  queStibn  of  malice  of  a  defamatory 
le'tter  is  for  the  jutj,  but  th'e  question  of  privilege  is  for  the 
'  (iour't.^  I    '■,,,,.  i 

'  Justificatioh  for  a  libelous  publication  is  for  the  jury,  under 
k  cbhstitutional  provision  making  them  judges  of  law  as  well 
as  of  facti  in  such  cases.* 

'The  question'  whether  aii  occasion'  jliStifies  a  libelous  answer 
to  a  libel  is  for  the  court  to  determine,  but  the  question  of 
§ood  faith,  'i.e.,nialice'  in  in'dking' tlie  aii'swerj'  i's  f or  the'jtiry.* 
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Whether  one  was  specially  damaged*  or  a  retraetian  was  madfe* 
is  a  question  of  fact.  ''  ' 

1  Sullivan   v.    Strathan-Huttcm-Evans    Cotomission    Gos    152    Mo.    268,    47 

L.E.A.  859,  53  S.  W.  912.  '■-" 

2  St.  James  Military  Academy  v.  Gaiser,  125  Mo.  51?,  28  L.E.A.  667,  46 
'■     Am:  St.  Eep.^50'2;28'S.  W.^SSl. '''I' I  ■   '     ' ■ 

8  Brewer  v.  Chase,  121  Micli.  526,  46  L.E.A.  397,  80  Am.  St.  Eep.  527,  80 
N.  W.  575. 

*  Whether  party  published  as  delinquent  debtoi-  was  specially  damaged, 
•where  he  proves  that  one  person  refused  him  credit  because  bf  publi- 
cation. Miietze  V.  Tuteiir,  77  Wis.' 236,  9  LE.A:  86,  20  Am.  St.  Eep. 
115,  46  N.  W.  123.  '  i 

S  Whether  an  editorial  was  a  retraction  of  a  libeloils  news  item  in  the 
same  type  and  positidn  as  far  as  possible.  Lawrence  v.  Herald  Pub. 
Co.  158Mic]i.  459,  25  L.E.A.  (N.S.)   796,' 122' N.  W.  1084. 

In  a  malicious  prosecution  case  it  is  not  for  the  jury  to  de- 
cide whether  the  advice  of  cqunsel., under,;  which  prosecutor 
acted  was  or  was  not  erroneous  as  to,  an  offense  having  been 
committed. 

1  Cooper  v.  Fleinming,  114  Tenn.,40;  68  L.'R.A.  849,  84  S.  W.  80i. 

Probable  cause,  see  supra,  this  chapter,  §  7,  Eeaaonableness,  Necessity; 
Probable  Cause. 

Whether  the  question  of  probable  causfs  in, malicious  prosecution  is  for  the 
court  or  jury  is  the  subject  of  an  extensive  note  in  JLi.E..A.1915lJ,  1. 

22.  Negligence  generally. 

.What  constitutes,  negligence  is,  a  la-vsr  question.*  As  to,  its 
existence,  if  there  is;  any  conflict, ill  the  evidence,  either  as  to 
the  negligence  of  the,d,efendant  or  the  contributpry  negligence 
of  the  plaintiff,  the  case  must  go  to  the  jury ;  but  if  there  laf&^  no 
cpn^iet  there  is  a, question.  Ipr  ,the,,cquiit,*iUjiles^  in  ,th^  uncon- 
tradicted evidence;  tbere  may  ,be  diverse  infei^ences'  of  negli- 
,gence,  in  which  case  it  must  be  left  to  the  jury.'  ,Where  negli- 
gence, by  or  towards  children  is  allied  the  question  is  f qr  the 
■jury.*  _      ;   _    ,,,,     ,■;  _  ,      ;,,,, 

,  ^t  is  ordinarily  ^  jury  question , whether  a  persqn'3 , being  in- 
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toxicated  at  the  time  of  an  injury  contributed  thereby  to  the 
negligence  which  injured  him,  or  whether  he  was  then  intoxi- 
cated and  thereby  contributed  to  it ;  °  and  it  is  likewise  for  the 
jury  !to  say  whether  the  care  exercised  towards  an  intoxicated 
person  was  proper  under  the  circumstances.® 

1  Emry  v.  Ealeigh  &'  G.  E.  Co.  109  N.  C.  589,  15  L.E.A.  332,  14  S.  E.  352. 

What  "negligent"  means  is  a  question  of  law  where  the  law  declares '  that, 
the  other  conditions  being  present,  a  person  is  liable  for  the  injury 
caused  by  his  conduct  if  it  is  negligent  in  the  sense  denoting  the  con« 
ception  of  moral  blame  or  fault  imputed  to  a  person  legally  liable 
for  the  consequences  of  an  unintentional  act.  Nolan  v.  New  York, 
N.  H.  &  H.  E.  Co.  70  Conn.  159,  43  L.E.A.  305,  39  Atl.  115. 

The  right  of  the  court  to  declare  defendant  negligent  as  a  matter  of  law 
is  discussed  in  a  note  in  47  L.E.A.  (N.S.)  1199,  reviewing  a  large  num- 
ber of  cases  on  this  question. 

Failure  to  stop,  look,  ajid  listen  at  railroad  crossing  as  negligence  per  se 
is  discussjsd  in  an  extensive  note  in  1  A.L.R.  203. 

8  Central  E.  Co.  v.  Freeman,  66  Ga.  170;  Terre  Haute  &  I.  E.  Co.  v.  Jones, 
11  111.,  App.  322;  Pittsburgh,  C.  &  St.  L.  E.  Co.  v.  Wright,  80  Ind. 
1H2;  Branuu  v.  Chicago,  E.  I.,  &  P.  E.  Co.  53  Iowa,  595,  36  Am.  Eep. 

,  243,  6  N.  W.  5;  Garrett  v.  Chicago  &  N.  W.  E.  Co.  36  Iowa,  121; 
Baltimore  &,  0.  R.  Co.  v.  Fitzpatrick,  35  Md.  32 ;  Davis  v.  Centra,l  Cong. 
Soc.  129  Mass.  367,  37  Am.  Eep.  368;  Hunt  v.  Salem,  121  Mass.  294; 
Mynniug  v.  Detroit,  L.  &  N.  E.  Co.  64  Mich.  93,  8  Am.  St.  Eep.  804; 
31  N.  W-  147;  Underbill  V.  Chicago  &  G.  T.  E.  Co.  81  Mich.  43,  45  N. 
,  W.'  508;  Grand  Eapids  &  I.  K.  Co.  v.  Martin,  41  Mich.  667,  3  N.  W. 
,  173;  Eoux  V,  Blodgett  &  D.  Lumber  Co.  85  Mich.  "519,  13  L.E.A.  728, 
24  Am.  St.  Eep,.  102,  48  N.  W.  1092;  Sleeper  v.  Worcester  &  N.  E.  Co. 
58  N.  H.  520;  Glushing  v.  Sharpe,  96  N.  Y.  677;  Twogood  v.  New 
York,  102  N.  Y.  216,' 6  N.  K' 275;  Shook  v.  Cohoes,  108  'N.  Y.  648, 
15  N.  E.'531;  Bullock  r.' New  York,  99  N.  Y.  654,  2  N.  E.  I;  Greany 
v.  Long  Island  E.  Co.'  101  N.  Y.  419,  5  N.  E.  425;  Cosgrove  v.  New 
York  C.  &  H.  E.  R.  Co.  87  N.  Y.  88,  41  Am.  Eep.  355;  Kellogg  v. 
New  York  C.  &  H.  R.  E.  Co.  79  N.  Y.  72;  Ernst  v.  Hudson  Eiver  E. 
Co:  35  N.  Y.  9,  90  Am.  Dec.  761;  Salter  v.  Utiea  &.  B.  River  E.  Co.  88 
N.  Y.  42;  Bills  V.  New  York  C.  E.  Co.  84  N.  Y.  5;  Bernhardv.  Rensse- 
laer &  S.  R.  Co.  1  Abb.  App.  Dee.  131;  Eexter  v.  Starin,  73  N.  Y. 
601;  O'Mara  V.  Hudson  River  R.  Co.  38  N.  Y.  445,  -98  Am.  Dec.  61; 
Merritt  v.  Fitzgibbons,  29  Hun,  634;  Bell  v.  New  York  C.  &  H.  R. 
E.  Co.  29  Hun,  560;   Thomas  v.  New  York,  28  Hun,  110;   Corcoran 

'  v.  New  York  Elev.  E.  Co.  19  Hun,  36,8;  Sioux  City  &  P.  E.  Co.  v. 
Stout,  17  Wall:  657,  21  L.  ed.  745;  Hayes  v.' Michigan  C.  E.  Co.  Ill 
U.  S.  228,  28  L.  ed.  410,  4  Sup.  Ct.  Eep.  369;  Randall  v.  Baltimore 
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&  0.  E.  Co.  109  U.  S.  478,  27  L.  ed.  1003,  3  Sup.  Ct.  Rep.  322;  Mil- 
waukee Nat.  Bank  v.,  City  Bank,  J.p3  U.  S.  668,  26  L.  ed.  417;  Hall 
V.  Uniou  P.  R.  Co.  5  McQrary,  25,7,  16 , Fed.'  744; ,  Bierbach  v.  Good- 
year Rubber  Co.  14  Fed,  826 ;  New  York  &  G.  L.  R.  Co.  v.  New  Jersey 
Electric  R.  Co.  60  N.  J.  L.  52,  38  L.R.A.  516,  37  Atl.  627;  Jackson- 
ville, T.  &  K.  W.  R.  Co.  V.  Peninsular  Land,  TraBsp..&  M|g.  Go.  27 
Fla.  1,  17  L.R.A.  33,  9  So.  661;  Gratiot  v.  Missouri  P.  R.  Co.  — 
Mo.  — ,  16  L.R.A.  189,  16  S.  W.  384,  19  S.  ;W.  (31;  Eainep  v.  CJiesa^ 
peake  &  O.  R.  Co.  39  W.  Va.  50,  24  L.R.A.  226,  19  S.  B.  565;  Solberg 
V.  Schlosser,  2q,N.  D.  307,  30  L.'li.A.  (U.S.),  Ilil,'l27  N  W.  91;'Mor- 
ris  V.  Trudo,  83  Vt.  44,  25  L.R.A.  (NlS.)   33,  74  Atl.  387.  '  '  ' 

For  a  general  statement  of  the  ,rule  by  which  the  relative  provinces  of 
,  the  court  and  jury  in  negligence  eases  are  to  be  defined,  see  the  note 
to  15  L.R.A.  332.  ,        ,, 

As  tq  negligence  and  pontributory  negligence  being  generally  for  the  jury, 
,      see  note  to,  13  L.R.A.  728.  ,   -, 

As  to  contributory  negligence  being  for,  the  jury,  see,  notes  to  6  L.R.A. 
214;  4  L.R.A.  53. 

For  the  jury. — Whether,  the  consequences  of  a  negligent  act  ougiit  to  have 
been  foreseen.  Lillibridge  v.  iilcCann,'  117  Mic'li.  84,' 41  t.R.A.  381, 
72  Am.' St.  Rep.  553,  75  N.- W.  288.  ■    •'  ■    .      . 

The  court  cannot  deprive  the  defendant  of  the  right  to  a,  verdict  by  the 

jury  where  the  C6nstitiition  preserves  the  right  oi  trial  by  jury  in- 

'  violate, '  by  instructing  that  he  was '  guilty  of  negligence,  although  the 

facts  are  undisj)uted.     Shobert  v.  May,  40  Or.  68,  55  L.R.A.  810,  66 

Pae.  466. 

Ordinarily  the  questjion  of  negligence  is  one  of  fact  f oi-  the '  jury,  to  be 
determined  from  all  the  facts  and , circumstances  shown  in  evidence; 
and,  it  is  error  for  the  court  to  group  certain  facts  in  negligence  to- 
gether and  instruct  the  jury  that  they  constitute  negligence.     Chicago, 

B.  &  Q.  R.  Co.  V.  krayeiibuhl,  65  Neb.'  889,  59  L.R.A.  S20,  91  N.  W.  880. 

The  question  of  contributory  negligence  is ,  ordinarily  one  fpr  the  jury; 
only  when  the  facts  are  stipulated  or  are  free  fijom  substantial  con- 
flict and  but  one  inference  can  be  fairly  drawn  therefrom,  may  the 
question  be  withdr^-wn;  from  the  jury.  Cary  Bros,  v,  Morrison,  65 
L.R.A.  659,  63  C.  C.  A.  267,  129  Fed.  177. 

The  question  of  the  existence  of  negligence  should  not  be  withdrawn .  from 
the  jury,  unless  the  inference '  of  lit  from,  the  fa.ets  is  certain-  and  in- 
controvertible. Dixon  V.  Chicago  &.  A.  R.  Co.  1Q9  M:o.  413,,  18  L.R.A. 
792,  19  S.  W.  412;  Texas  &  P.  R.  Co.  v.  Carlin,  60 _  L.R.A.  462,  49 

C.  C.  A.  605,  111  Fed.  777; ,  Philadelphia,  W„  ifc  B.  R.  Co.  y.  Ander- 
son, 72  Md.  519,  8  L.R.A.  673,  20  Am.  St.  Rep.  483,  20  Atl.  2;  galla- 
day  V.  Dodgeville,  85  Wis.  .318,  20  L.R.A..541,  55  N.  W..696;  ,Wor- 
thington  v.  Central  Vermont  R.  Co.  64  Vt.  107,  15  L.R.A.  32(8,  23 
Atl.  590. 
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The  question  of  the  existence  of  negligence  or  contributory  negligence, 
where  thS  facts  which  the  'evidence  reasonably  tends  to  establish  are 
undisputed,  is  one  of  law  for  the  court,  When  reasonable  men  must 
draV  the  same  conclusion  from  those  facts,  but  if  fair-minded  men 
may  honestly  draw  different  conclusions  from  them,  the  Cause  should 
not  be.  withdrawn  from  the  jury.  .  Neeley  v.  Southwestern  Cotton  Seed 
Oil  Co.  13  Okla.  356,  64  L.E.A.  145,  75  Pae.  537.  " 

It  is  error  to  take'  the  question  of  colitributory  negligence  in  a  personal- 
injuries  action  from  the  jury,  except  when  it  clearly  tippe'ars  that 
there  was  some  new  act  of  negligence  that  was  the  proximate  cause 
of  the  injury.  Rider  v.  Syracuse  Rapid  Transit  R.  Co.  17i'N:  Y.  139, 
58  L.R.A.  125,  63  N.  B.  836.  '  ' 

Illustrations. —  ■'  .   ii    ■   -.  ,      .  i  ,■    i  ,i,i  ,i.    » 

Whether  decayed  wooden  drain  had  been  defective  for  sUch  a  period  as 
to  raise  statutory  pi-esumption  of  khovfledge  of  its'  condition  by  the 
city.  Montgomery  v:  Comer,  155  Ala:  422,  21 'L.R.A.  (N.S.)'  951,  46 
;■  So.  761;  '".•■' 

Negligence  in  failing  to  have  express-car  doqrs  chained,  where  it  was 
urged  that  such  was  "culpable  negligence",  absolving  indemnity  com- 
pany from  liability  to  reimburse  express  company  for  theift,  .Great 
Northern  Exp.  Co.  v.  National  Surety  Co.  113  Minn.  162,  31  L.R.A. 
"■•■(N.S.)   T75,  129  N.  W.  127.   '  '■''   "    ■'■'■''"     '■  '   '■ 

Wliethef  violation  of  understanding  between  member?  of  hunting  party, 
by  reason  of  which  one  of  them  approached  another's  station  through 
bushes,  was  contributory  negligence,  to  the  res|ultant_,  shooting  pt  the 
person  by  mistake.  Rudd  v.  Byrnes,  156  'Cal.  636, '26  L.R.A.(N.S.) 
134,  105  Pac.  957,  20  Ann.  Cas.  124.  ' 

Whether  it  was  negligent  to  setid  a  person'  awa:y  from  a  house  where'  he 
rightfully  was,  oii  a,  cold  ni^ht,  in  a  Weak  aid  helpless  condition  and 
Unable  to  hold  the  reins  to  guide  his  team,  where  it' was  shown  that 
his  condition  was  krioWn  to  those  so  doing.  ■  Depue  v.  Flateaii,  100 
'Minn.  299,  8  L.R.A.(N.S;)  485,  111  N.  W.  li'  ' 

Failure  of  eye  specialist  to  discover  foreign  substance  in  a  wound,  where 
he  had  been  notified  of  its  presence  by  otheir  physicians  and  which 
evidence  tends  to  show  would  have  been  disclosed  by  the  use  of  a  probe. 
Rann  v.  Twitchfell,  82  Vt.  79,  20  L.R.A.(N.S.)  1030;  71  Atl.  1045.      '  ' 

Contributory  negligence  in  accepting  a  wagon  with  a  broken  shaft,  barring 
recovery  for  damages  resulting  from  a  runaway,  caused  by  shaft  drop- 
ping from  the  tug,  where  it  was  shown  that  shaft  projected  fast  tug 
6  inches,  and  liveryman  had  assured  hirer  that  broken  shaft  did  hot 
impair  wagon's  efficiency.     Opdycke  v.  Public  Service  R.  Co.  78  N.  J. 

,.      L.  576,  29  LiR.A.(N.S.)   71,  76  Atl  11)32.     . 

Exercise'  of  due  care '  in  buryiilg '  a  'ca'rc'ass  near  neighbor's  Spring.  '  Long 
V.  Louisville  &>'N.  R.  iCo.'  128''Ky:  26,  1-3'  L.R.A.(N.S-.)  ldd3,  1P7  S.  W. 
203,  16  Ann.  Cas.  673.  '  '       ' 

Abbott,  Civ.  Jur.  T.— 38. 
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8R011X  V.  Blodgett  &  D.  Lumber  ;  Co.  13  L.E.A.  728,  and  note,  85  Mich. 
519,  24  Am.  St.  Eep.  102,  48  N,  W.  1092,  citing  Brezee  v.  Powers,  80 
Mich.  172,  45  N.  W. ;  130 ;  Lowell  \ .  Watertown  Twp.  58  Mich.  568,  25 
,  N.:W.  517. 

Where  the  facts  are  in  dispute,  or  such  that  reasonable  minds  may  draw 
different  conclusions  from  them,  the  question  of  negligence  is  for  the 
jury.  Williams  v.  Sleepy  Hollow  Min.  Co.'  37  Colo.  62,  '7  L.E.A. 
(N.S.)  ,1170,  86  Paq.  337,  11  Ann.  Gas.  Ill;  Harris  v.  Missouri,  K,  & 

,  ,  T.  E.  Co.  .24,Okla,,  341,  24  ,L.Il.A.(]Sr,S.)  ,,868,;,10,3  Pac.  758;  Kajarian 
V.  Jersey  City,  H.  &  P.  Street  K.  Co.  77  N.  J.  L.  704,  23,L.R.A.<N.S.) 
i  751,  73  Atl.  527;  Winona,  v.  .Bptzet,  23  L.E.A.  (N.S.)  204,,  94  C.  C.  A. 
563,  169  Fed.  321.  '    ,  ,    :     , 

Contributory  negligence  is  always  a.  question  of  fact  for  the  jury  where 
the  evidence  is  conflicting  or  the  possible , inferences  diverse;  Chqctasy, 
p.  iy/..R.  Co.  V.  Wilker,  16  Okla.  384,  3  L,E,a!.(N.S.)  595,  84  Pac. 
1086;  Williams, V.  Sleepy  Hollow  Min,  , Co.  37  Colo,  62,  7  L.E.A.  (N.S.) 
1170,  86  Pac.  337,  li  Ann.  Cas.  Ill;  Winona  v.  Botzet,  23  L.E.A. 
(N.S.)  204,  94  C.  C.  A.  563,  169  Fed.  321;  Slaughter  v.  Huntington, 
&  W.  Va.  237,' 16  L.R.A.(N.S.)  459,  61  S.  E.  155;  Lewis  v!  Bowling 
Green  Gaslight  Co.   135  Ky.   611,  22  t.R.A.(N.S.)    1169,  117   S.  W. 

\ '^78.'    ',\      ;',  , 

So  it  is  a  question  of  fact  whether  injuries  were  caused  by  negligence, 
where  evidence  is,  conflicting  as  to  existence  of  such  f£j,cts  as  ,wopld 
show  it  if  undisputed ;  or,  if  admitted,  facts  are  such  that  difi'erent 
conclusions  may  be  drawn!  Swing  y.  Lanark  Fuel  Co.  65  W.  Va.  726, 
,29  L.R.A.(N.S.)  ^87,65  S.  E.  ^Od., 

For  the  court. — 

Where  facts  are  undisputed,  and  hut  one  inference  can  reasonably  be  drawp 
therefrom.  Eaines  v.  Chesapeake  &  0.  E,  Co.  39  W.  ;Ya.  50,  24  L.E.A. 
226,  19  S.E.  5.65 i^Wpolwine  y.  Chesapeake  &  0-  E.  Co.  (Manning  v. 
Chesapeake  &  0..R.  Co.)  36  W.  Va.  329,  ,16  L.E.A.  271,,  32  Am.  St. 
Eep.  859,  15  S.  E.  81;  Tobey  y,  Burlington,  C.  E.  &  N.  E.  Co.,  94  Iowa, 
256,  33  L,E,A.  496,  62  N.  W.  761;  Cla^rke  v.  Louisville  &  N.  R.^  Cp. 
"io,i'ky.  34,  36  L.R.A.  123.  39'  S.'W.'  8'40;  Morrison  v.  Lee,  16  N.  D. 

''        37'?;  13  t.E,A.(N.S.)  ,  650,  lis'  N.'  yv.'  1025.  ' 

The  ma^im.  Res  ipsa  loquitur,  raises  only  a  rebuttable  casC;  of  n.^gligenee, 
and  no  presi^mp.tion  of  negligence  necessarily  follows  its  invocation  sp 

■'  as  to  compel  a  submission  of  fact  to  , the  jury.  Jenkins  v.  St.  Paul 
' '   City 'R.  Co!  165  Minn.  504,  20  L.R.A.  (N.S. )  401,  117'  N.  W.  928. 

4  Whether  a  child,  exercispd,  prdinary  care  and  1  caution.     Rachmel  v.  Clark, 

205  Pa,  314,  62  L.R.A.:  959, .  54  Atl.  1027. 
It  was  held  error  to  charge  that  a  six-year-old  child  could  not  be  guilty  of 

negligence.    Chicago  City  R.  Co.  v..  Wilcox,  — „I11.  — ,  8  L.E.A.  494,  24 

N.  E.  419,  reversed  on  rehearing,  in  138  111.  370,  21  L.E.A.  76,  27 

n!  E.  899. 
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Whether  a  child  was  contributorily  negligent  in,  a  giveii.  caae  is  for  the 

,  .jui;y4n  view  of  hiaage,  intelligence,  knowledge  of  Jiis  surroundings, 

,    £ind   capacity   to  know   and   appreciate   the   dagger.     Rolin  v.   R.   J.. 

Eeynolds  Tobacco  Co.  141' N.  C.  300,  7  L.R.A.(N.S.)   335,  53  S.  E:  891, 

8  Anil.  Cas.  638.  '  '      ' 

So  as  to  weight  of  evidence  offered  to  overthrow  the  presiimptiori '  that  a 
fourteen-yealr-old  boy  lias  discreet  judgflient.  Bh,ker  'v.'  Seiibpard  Air 
Line  E.  Co.  150  N.  C.  562,  29  L.R.A.(N.S.)  846,  64  S.  E.  506,  17 
Ann.  Cas.  351. 

Whether  eight-year-old  child  w^s  eojitributorily  negligent  in  placing  near 
a,  leaky  gate  valve  in  a  gas  ,?iain,,  where  liis  parents  had  warned  him 
to  keep  away  from  it.  United  States  Natural  Gas  Co.  v.  Hicks,  134 
'    "Ky.  1^',  ZfS  L.11.A:V'(N.S.)   249,  135  Am.  St.  Rep.  407,' 119  S.  W.  166j 

Wh^t^ei;  city  could  foresee  that  boys  might  go  into  an  unguarded  conduit 
for  a  distance  of  600  feet,  about  400  feet  of  wiich  was  wholly  da'rk, 
to  play,  and  might  fall  into  water  entering  conduit  at  iihat  point  and 
be  drowned.  Brpwn  v.  Salt  Lake  City,  33  Utah,  222,  14  L.R.A.'(N.S.) 
619,  126  Am.  St.  Rep:  828,  93  Pac.'  570,  14  Ann.  Cas.  1064. 

Contributory  negligence  where  an  eight-year-old  boy  went  into  a  dark,  iin- 
,  guarded,  underground  water  eondiiit  for  a  considerable  distance  and 
was  there  drowned.     Ibid. 

As,  to  contributory  negligence  and  negligence  being  ^or  the  jury  whe^e 

[■children  are  injured,  see  note  to  17.. L.R.4-.  79. 
That  negligence  of  an  infant  is  a  question,  of  fact,  s^e  note,  to  3  L.E.A. 
385.      :-         ,  _  ,      ' ■■      -     < 

See  ilao  infra,  §  25,  ."Negligence  as  to  railrgads  and  street  railways." 

e  Madisonville  v.  Stewart,  —  Ky.  — ,  121  S.  W.  421;  Goff  v.  St.  Louis  Transit 

'  ■  Co.  199  Mo.  694,  9  L.R.A.(N:S.)  244,  98  S.  W.  49;  Waok.  v.  SfcrLouis, 
I.  M.  &  S.  R.  Co.  175  Mo.  App;  111,  157  S.  W.  1070;  Whteeler  v.  Grand 
"'  Trunk  R.  Co.  70  W;  H.  607,  54  L.R.A;  955,' 50  Atl.i  103;  Tompldns  v. 
Oswego,  40  N.  Y.  S.  R.  4,  15,  N.  Y.,  Siipp.- 371;  Newton  y,  iCent^ral 
Vermont  R.  Co.  80  Hun,  491,  30  N.  Y.  Supp.  488;  Healey  v.  New  York, 
6  Thomp,  &  C.  92;  Cogdell  v.  Wilmington  &  W..R.  Co.,  130  N.  C.  313,  41 

,  ;S.  .E.  541;  Houstpn  iS^.T.,C.  II.  Co,  y,  Sympkins,  54,yejf.  615^  ,??  .i^ff- 
Rep.  632;  Gulf,  C.  &  S.F.  R.  Co,  y,,M^tthev?s,  99  Tpx.'ieO,  888.  W. 
192,  subsequent, .appeal  in  100  Tex.  6;3,,93  S,  .W,;,1068;!  T,exajrka,na,,&  Ft. 

,  S.  E.  Co.  V.  Frugia,  43  Tex.  Civ.  App.  53,  95  S.  W.  563;   O^Brien  v. 

^    Washington  Water  Power  Co.  71  Wij.sh.' 688,  129  Pac.  391;  Rhyner  v. 

."'jjlenasha,  107  .Wis!' 201,  83  N,  \!y:^  ^ 

8  Clark  V.  Wilmington  &  W.  R.  Co.  109  N.  C.  430,  14  L.R.A.  749,  ,14  S.  E. 

,     ,    43,;  .Louisville,  &  N.  R.  Co.  y.  Johnsojo, ,  JOgj  Ala.  62^  31  ^L.R.A.   372, 

, ,  .  19  „So.  ,51, !  104.  Ala.  241,  53-.,A,m.  St.  Rep,  ?9,  16,^^0,/  75;  'i^urphy  v. 

.Union  R.  Co.  118  Ma.ss.,  228.  ',  ,  ,,,         ^        [    ;'i"''    ','    i,','"- 

See  also  cases  cited  in  40  L.R.A.  141,  note.  ; 
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23.  Carrier's  negligence. 

The  question  of  a  carrier's  negligence  or  of  bontributory  neg- 
ligence is  ordinarily  one  of  fact.^  Thus  the  (juestipn  as  applied 
to  stations,  platforms,  and  places  for  taking  up  and  setting  down 
passengers  *  or. freight,*  or  to  the  fitness  and  safety  of  the  track 
and  equipment,*  or  the,  cars,'  has  been  held  to  be  one  for  the 
jury.  ' 

1  Whether  inference  from  killing, of  passenger  has  been  overcome.     Dieek- 

mann  v.   Chiqago  &'  N;.   W..  R.   Co.   145   Iowa,   250,   31   L.E.A.(N.S.) 
,        338,  139  Am.  St.  Eep!  420,  121  N,  W.  676. 
Presumption  of  negligence  raised,, by  the  coyisipn  of  two  of  its,  cars.    Simone 

V.  Rhode  Island  Co!  28  R.  I.  186,  9  L.R.A.{N.S.)  740,  66  Ail.  202. 
Evi4enpe  of  good  condition  of  the  track  and  carefuV  handling  of  trains  as 

overcoming   presumption  of  negligence  arising  from   derailment  and 

overturning  of  passenger  coach  to  passenger's  injury.    Southern  P.  Co. 

V.  Hogan,  13  Ariz.  34,  29  L.R.A. (N.S.)  813,  loS  Pac.  240.  ' 
8  Whether  dangers  existed  at  a  railway  station,  whether  they  were  habitual 

arid  notorious,  and  whether  road  was  chargeable  With  knowledge  tff 

tlieiri,  where  evidence  Was  in  dispute.'     Exton  v.  Central  R.  Co.  63  N. 

J.  L.  356,  56  L.R.A.  508,  46  Atl.   1099. 
What  unevenness  of  ground  at  the  alighting  point  of  passengers  constituted 

negligence.     Poole  v.   Cbn^olidated  Street  R.   Co.   100  Mich.  379,  25 
■  L.R.A.'744,' 59'N.  W.  390.    ■  '  .  . 

Insufficiency  of  plank  placed  to  facilitate  entrance  to  car.     Messenger  v. 

Valley  City  Street  &  1.  R.  Co.  21  N.  D.  82,  32  L.R.A.(N.S.)   881,  128 

,   N.  W,  1023.  .,  

Exercise  of  due  care  by  .passenger  in  using  passageway  leading  to  baggage 

room,   where   diiTerent   inferences   may   be   drawn   from   the  evidence. 

Exton  v.  Central  R.  Co.  63.Nj  J.  iL.  356,  56  L.R.A.  5Q8,, 46;  Atl.;  1099. 
Provision  of  sufficient  exits  from  passenger 'station,  where  actual  exits  were 

some  distance  away  or  not  visible.     Cotant  v.  Boone  Suburban  R.  Co. 

125  Iowa,  46;  69  L.R.A.  982,  99  N.  W.  115.  ..  * 

Question  of  negligence  of  railrokd'  tiom'pariy  in  placing  a  baggajge  truck 

where  passengers  might  be  endangered  thereby.    Denver  &  R.  G.  R.  Co. 
'     v.  Spencer,  27  Colo.  313,  51  L.R.A.  121,  61  Pac.  606. 
Carrier'^  duty  to  provide, extra  men  at  certain  hours^o  prevent  ffangerous 

crowding  of  passengers  on  its  waiting  platform.     Kuhleriv!  Boston  & 

N.  Street  R.  Co.  193  Mass.  341,  7  L.R.A. (N!s.)   729,  118  Am.'St.  Rep. 

516,  79  N.  E.  8l5.  :     ■  ,  v 

Carrier's  negligence  in  leaving  check  room  unattended  at  different '  times 
'     ■  when  attendant's  services  were  required  at  trains.  '  Fraam  v.  Grand 

Rapids  &  I.  R.  Co.  161  Mich.  556,  29  L.R.A.  (N.S.)    834,  126  N.  W. 

851. 
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.  Stops  for  passeingers, — ■ 

■^ Where  railroad  had  agreed  to  stop  a  night  train  at  a  station  where  night 
'        trains  did  not  stop,  whether  it' kept  the  station  platform  lightied  a 

reasonable  period.    Abbot  v.  Oregon  R.  &  Nav.  Co.  46  Or'.  549,  1  L.R.A. 

(N.S.)  '851,  114  Am.  St.  Rep.  885,  80  Pao.  1012,  7  Ann.iGas.  961. 
SuflSciency  of  a  stop  of  one  minute  to'  enable  passenger  to  alight  from  a 

train,  with  safety.     Chicago,  R.  I.  &  P.  R.  Co.  v.  Wimmer,  72  Kan. 

566,  4  L.R.A.(N.S.)   140,'  84  Pac.  378,, 7  Ann.  Cas:  756. 
Negligence  of  carrier  in  leaving  space  between  station  platform  and  ears  as 

a  question  for  court  or  jury  la  discussed  in  an  extensive  note  in  4 
'  •     A.L.R.  286. 

Crossing  tracks  or  passing  trains  at  stations. — 

Except  in  cases  marked  by  gross  ajid  Jnexcusalale  negjigence,  whether,  a 

passenger  attempting  to  cross  a  railroad  track  at  a  station,  exercised 

due  care  is- a  question  of  fact  for  the  jury.     Parsons  v.  New  York  C. 

,       &  H.  R.,R.  Co,  113  N.  Y.  355,  3,  L,R.A,  683,  10  :Am.  S,t.  Rep.  450,  21 

N.  E.145.      ,     -.  ,,,     .  .       ',, 

Contributory  negligence  of  passenger  who  alights  at  the  regular  stopping 
1       place  and  is  injured  by  an  incoming  train,  which  danger  he  could  have 
seen  if  he  had  looked  i  and  li.  tened.     Atlantic  City  R;,  Co.  v.  Goodin, 
62  N.  J.  L.  394,  45  L.R.A.  671,  72  Am.  St.  Rep.  652,42  Atl.  333. 

Contributory  negligence  of  one  who,  to  board  a  car,  crosses  a  street  car 

'  *    track' at  night  on  a  crosswalk,  and  is  injured' by  car  which  havihg 

'  "been   properly  signaled   he   mistakenly    believes   is  slackening    speed. 

■    >'  Walker  V.  St.  Paul  City  R.  Co.  81  Minn.  404,  51  L.R.A.  632,  84  N.  W. 

222.  -■  .  .      ' 

Dite  care  by  pisserigfer  crossing  tracks  at  night  to  take  his  train,  where 
the  circumstancies  are  not  desir.  Dieekihahn  v.  Chicjtgd  &  N.  W;  R.  Co. 
145  Iowa,  250,  3l' L.R.A.  ("N.S. )  338,  139  Am'.'^t.  Rep.  420,  121  N.  W. 

'    •     676.  ■■■'■■■ 

Whether  there  was  carelessness  or  neglig;ence  of  a  carrier,  and  careless- 
ness or  gross  negligence  of  its  servants,  where  a  train  runhipg  at  ex- 
traordinary speed  struck  a  passenger  endeavoring  to  take  a  train  on  a 
farther  track.    Young  v.  New  York,  N.  H.  &  H.  R.  Co.U71  iV[aSs.'33, 
'      41  L.R.A.  193,' 50  N.  E.  455.  ' 

Running  traiin  into  station  at  night  at  unreasonable  speed.     Dieckmann  v. 

,''  Chicago  &  N.  W.R.  Co.  supra. 

Negligence  in  running  train  past  station  3.t  a  higji  rate  of  sipeed  while  an- 
,  either  train  standing  there  is  receiving  and  discharging  passengers. 
pilicagQ,  R.  \.  &  P.  R.  Co.  V.  Stepp,  22'l.R'.A.(N.S.)  350,,  90  C,  C.  A. 
431,  164  Fed.  785.  >  v 

Sufficiency  of,  safety  provisions  for  passengers  crossing  tracks  at  ,nig!it 
to    take   trains.,     Eiieckmann    v.    Chicago    &    N.    W.    E,.    Co.    supra. 
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Whether  passenger  who  failed  to  look  and  listen  before  crossing  a  railroad 
,    ttack  between  place, where  he  had  alighted  and  a,  public,  highway  was 

.negligent.    Chesapeake  &  0.  R.  Co.  v.  King,  49  L.R.A.  102,  40  C.  C.  A. 

432,  99  Fed., 251. 
Whether  bell  was  ringing  at  time  locomotive  struck  a  person  at  the  station, 

where  the  evidence  is  conflicting.    Chicago,  R.  I.  &  P.  R,  Co.  v.  Stepp, 
,    ,    Buprii,  .     ,  / ' 

The  contributory  negligence  of  one  killed  through  the  negligence  of  rail- 
road's servants,  while  awaiting  the, arrival  of  a  relative,  in  the  space 
between  two  tracks,,  used  by  the  company  for  receiving  and  dischar- 
ging passengers,  where  the  situation  did  not  suggest  imminent  danger. 
Denver  &  R.  G.  R.  Co.  v.  Spencer,  27  Colo.  313,  51  L.R.A.  121,  61  Pac. 
606. 

Whether  a  passenger  who  signaled  an  approaching  electric  car  was  negli- 
gent In  trying  to  cross  the  track  in  the  dark  to  a  place  of  greater  safe- 
ty, instead  of  remaining  between  the  two  tracks  and  crossing  after  the 
car' stopped.'  Karr  v.  HilVvaukee  Heat,  Light  &  Traction  Co.  132  Wis. 
662,  13  L.R.A.(N.S.)  283,  122  Am.  St.  Rep.  1017,  113  N.  W.  62. 

Contributory  negligence  of  drover  crossing  track  to  take  his  train,  for 
'which  he  had  been  told  to  be  ready,  it  being  then  approaching  and  the 
engine  which  struck  him  being  partly  obscured.  Coon  v.  Atchison, 
T.  &  S.  F.  R.  Co.  82  Kan.  311,  27  L.R.A.  (N.S.)    1013,108  Pac.  85. 

iFor  the  court. —  ,,:,,, 

Contributory  negligence  of  one  who,,  alighting  from  a  car,  passes  behind  it, 
onto  a  pariillel  track,  without  looking;  for  an  approaching  car,  which 
could  have  been  seen  a  long  distance  away.  Baltimore  Traction-  Co.  v. 
Helems,  84  Md.  515,  36  L.R.A.  215,  36  Atl.  119. 

sjrjie  safety  and  suitability  <Jf  a  platform  used  by  a  carrier  for  unloading 
1  horses,  whe^e,  the  evidence  is  conflicting,     Chesapeake  &  0.  R.  po,  T. 
American  Exch.  Banjc,  92  Va.  495,  44  L.R.A.  449,  23  S.  E.  935.,  , 

Whether  dead  alley  without  tight  partition  was  sufficient  care  to  prevent 
traverse  of  Texas  fever  tick  from  infected  cattle  to  others.  Baltimore 
&  0.  R.  Co.  v.  Dever,  112  Md.  296,  26  L.R.A. (N.S.)  712,  75  Atl. 
352.  , 

^Question  of  negligence,  in  a  collision  caused  by  a  defective  engine  in 
charge  of  a  fireman.  Lane  v.  Spokane  Falls  &  N.  R.,Co.'21  Wash.  119, 
46  L.R.A.  153,  76  Am.  St.  Rep.  821,  57  Pac.  367. 

Whether  knowledge  of  conditions  indicative  of  the  cause  of  an  accident 
would  have  prompted  persons  of  due  care  to  efiicient  foresight.  Little- 
john  V.  Fitchbrirg  R.  Co.  148  Mass.  478,  2  L.R.A.  502,  20  N.  E.  103. 

Whether  a  flood  which  caused  an  accident  could  have  been  reasonably  an- 
ticipated. Terre  Haute  &  I.  !R.  Co.  v.  Fowler,  154  Ind.  682,  48  L.R.A. 
531,,  66  N.  E.  228. 

Whether  carrier  was  negligent  in  erecting  a  trolley  pble  so  Close  to  track 
'    that  passenger  on  running  board  of  car  was  injured  thereby.  '  Cameron 
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V.  Lewiston,  B.  &  B.  Street  R.  Co.  103  Me.  482,  18  L.E.A.(N.S.)  497, 
125  Am.  St.  Rep,  315,  70  Atli  534. 

Railroad's  negligence  in  maintaining  derailing  device  in  a  switch  trac' 
connecting  with  its  iiiain  track,  so  that  it  can  be  closed  by  anyofle  and 
cars'  run  fi'om  switch  track  on  to  main  track,  where  they  can  come 
into  collision  with  a  passenger  train.  Barker  v.  Chicago,  P.  &  St.  L. 
R.  Co.  243  111.  482,  26  L.R.A.(N.S..)  1058,  134  Am.  St.  Rep.  382,,  90 
N.  E.  1057. 

5  Whether  street  car  cond'uctor  was  negligent  in  permitting  a  hand  bag 
,  -to  be  set  down  in  and  remain  in  the  aislfe.  Pitcher  v.  Old  Colony  Street 
E.  Co.  196  Mass.  69,  13  L.R.A.(N.S.)  48],  124  Am.,  St.  Rep.  513,  81 
N.  E.  876,  12  A.  &  E.  Ann.  Cas.  886. 

Whether  a  bolt  which  caught  in  the  clothing  when  car  jerked  had  any  part 
in  passenger's  injury,  \yhere  passenger  gave  her  opinion  that  it  had 
not.  TuhniclifFe  vjBay'Cities  Consol.  R.  Co.  102  Mich.  624,  32L.R.A. 
142,  61  N.' W.  11.      i      .'    '     ' 

Whether  employees  on  sleeping  car  left'  doors  open  unduly  long,  after 
leaving  station,  where  mother  of  a  child  was  told  they  woul4  be  kept 
,  closed.  Cran^all  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  96  Minn. 
434,  2  L.R.A.(N.S.)   645,  113  Am.  St.  Rep.  653,' 105  N.  W.  185. 

Whether  street  railway  was  negligent  in  allowing  cars  to  become  so  crowd- 
ed that  passenger  was  pushed  off  and  injured.  Lobner  v.  Metropolitan 
Street  R.  Co.  79  Kam  811^  21  L.R.a!{N.s!)  972,  101  Pac.  463. 

Whether  a  passenger  was  negligent -who,  upon  the,  train's,  approaching  a 

stopping  place  in  the  night,  went  to  the  platform  qf  a  vestibule  car 

,  and,  stumbling  over  a  package  left  at  top, of  the  steps  by  the  porter, 

fell  from  the  train  and  was  injured.     Johnson  v.  Yazoo  &  ^.  VftHey 

E.  Co.  94  Miss.  447,  22  L.R.A.(N.S,)  ,312,  47  So.  785.' 

Like  rules  apply  to  carriers  by  passenger  eleVatorls,*  arid  to 
carriers  by  special  contract.*  '  : 

1  The  question  of  negligence  was  for  the  jury  in  an  action  by  one  injured 

in  falling  elevator,  where  the  evidence  tends  to  show  that  the  elevator 

fell,   and   that  passenger   was   rightfully   thereon    and    was    injured. 

Springer  v.  Ford,  189  IlL  430,-  52  L.R.A.  .930,  82  Am.  St.  Rep.  464,  59 

'    N.  E.  953.  :  ,  ., 

Negligence  of  a  tenant's  employee  who,  to  deliver  packages,  went  intb  an 
unlighted  entry  way  arid  fell  into  an  urilighted'antl  unguarded  elevator 
,  well,  the  elevator  having  been, moved,  .witlipjit-nptice,  tq  him,  to  an- 
other floor.     B.  Shoninger  Co.  v.  Mann,  219.  111.  242,  3  l!r.A.(N.s!*) 
1097,,,76  N.  E,  354. 

Whetber.,;pne  who. fell, into  an  elevator  well  in  attempting  tp  enter  the  car 
contributed  to  his  injury,  where  the  evidence  is  conflicting  as  to  wheth- 
er the  conductor  had  left  the  door  open  or  closed.    Wilcox  v.  Rochester, 
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-^ISO'mY:  137,  17  L.R.A.(N.S.)   741,  82  N.  E.  1119,  13  Ann.  Ca8.,,759. 

Whether  fourteen-year-old  boy  assumed  the  risk  in  operating  an  elevator, 
where  the  door^  tliereto  are  set  in  tjie  wall^  so  that  recesses  are  left 
into  which  portions  of  a  passenger's  body  might  project  and  be  caught. 
Siegel,  C.  &  Co.  v.  Treka,  218  111.  559;  2  L.R.A.(N.S.)  647,  109  Am. 
St.  Rep.  302,  75  N.  E.  1053. 

2  Adequacy  of  preventive  care  of  a  carrier  ■  transporting  animals  under  a 

special   limited  contract,   where  a  collision   occurred   because   of   the 

alleged  ■  sudden  insanity  of  the  engineer.     Central  R.  Co.  v.  Hall,  124 

Ga.  322,  i  L:R.A.(N.S.)   898,  110  Am.  St.  Rep.  170,  52  S.  E.  679,  4 

if    Ann.  Gas.  128. 

j.^liVbetlier  the  passenger  was  negligent  as  a  contributor,  or  tne 
carrier-  as  a  prime  actor,  in  injury  while  boarding  or  alighting 
from  a  moving  train  or  vehicle,*  or  in  boarding  or  alighting  at  a 
wrong  place,^  or  riding  on  the  platform  or  other  unsuitable 
plade,'  or  riding  within  the  car  in  an  'Unsafe  position,*  or  in 
projteting  ^n  arm  or  other  mdmber  out  past  the  line  of  the  car,* 
is  a  jury  question. 

lit  is  a  question  of  I  fact  whether,  from  all  attending  circumstances,  alight- 
ing from  a  moving  train  constitutes  negligence.     Pennsylvania'  Co.  v. 
"  Marion,  123  Ind.  415,  7  L.R.A.  687,  18  Am.  St.  Rep:  330,  23  N.  E.  973; 
'  Watkins   v.    Birmingham   R.  &  Electric  Co.   120  Ala.   147,  43  L.R.A. 
■'     297,  24  So.  392;  New  York,  P.  &  N;  R.  Co.  v..Coulburn,  69  Md.  360, 
^''"'i'L.R.A.  541,  9  Am'.' St.  Ilep. '430,'  leAtl.  ;20S.     Stepping  onto 'slowly 
moving  train.     Distler' v.  Long  Island  R.'Co.  15l' N.  Y.  424,  35  L:R.A. 
762,  45   N.   E.   937.     Boarding  a  moving  electric  car.     Cicero  &  P. 
iStreet  R,  Co.  v.  Meixner,  160  111.  320,  31  L.R.A.  v331,  43  N.  E.  823. 

Whether  passenger  was  negligent  in  trying  to  alight  from  moving;  steam 

ear  upon  invitation  of  train  employees  and  under  the  .belief  that  train 

• .,    ,wa,s  not  in  motion,   the  .  evidence ,  sustaining   that  belief.     Baltimore 

&,,0.  S.   W.  R,  Co.y  ,MuJlen,  217   111.  203,  2   L.R.A. (N.S.)  '.115',  75 

.N.  E.^74,  S.Anii.  Cas.  1015. 

Negligence  of  passenger  gtrtng  on  ^platform  to  i  alight  just  as  train  started, 
where  it  is  uncertain  whether  he  tried  to  step  off  or  was  thrown  off 
by  the  start  of  the  train.  Chicago,  B.  &  Q.  R.  Co.  v.  Lampman,  18 
Wyo.lOe,  25  L.R.A,(N.S,),,217,  104  Pa,c.  ,53,3. 

As  to  coiitributoi-y  negligence  of  a  passenger  jumping  from  a  moving  trpin 
lieirig'foi' the  juryi'see  note  to  1  L.R.A'.  542.  '    ''■ 

That  it  is  a  jury  question  in  the  majority  of  cases  whether  one  was  negli- 
gent in  getting  on  or  off  of  a  moving  street  oar,  see  notes  38  L.R.A. 
7^8; '30  L.R.A.  (N.S.)  271. 
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Boarding  street  car  after  it  started,  in  consequence  whereof,  person  waa 
still   on   running   board   when   tlie   car   reached   an   obstruction  tiear 
,    itr^clc  and  inplain  view.     United  Slja-tea  Exp.  Qo.  v.  Kraft,  19,  L.B^A<^ 
(N.S.)  296,. 18  C.  C.  A.  346,,  161  Fed.  300.  .|  ,  . 

In  emergeiioy  or  in  face  of  'peril. —  ,,  i  i  •  ■ 

Whether  the  conduct  of  a  passenger,  injured  while  escaping,  fi'om  a  car 
which  appeared  to  be  in  danger' from  a  blazing  oil  lamp,  was  reason- 
able, fiaunon  v.  New  Yorl;,,N.  H.  &  II.  Jl.  Co.  173  Ma,as,|40,;43  L.R.A. 
833,  52  N.  E.  1075...     .  :         , 

Whether  carrier  was  negligent  in  forcing  a  .passenger  to  choose  between 
being  left  alid  boarding  moving  cars  at  an  unusual  and  unsuitable 
place.  Mills  v.  Missouri,  K.  &  T.  K.  Co.  94  Tex.  242,  55  L.Eji..  497, 
59'S..W.,.  8.74.    ,,„,,;,.     ..;,.,  

Whether  a  woman  was  justified  in  jumping  from  a  car  running  down  a 
steep  grade,  with  no  one  in  charge  of  it;  and  no  one  in  it  but  women 
and  children,  some  pfi.iyhom  ajso  jumped.  WpstprnM^ryla^d,  E.  ,(Jo, 
V.  Herold,  74  Md.  §10,  14,  L.E.,A.  75,  22;Atl,,323.  .,  ,      .      j  .    '     , 

Whether  a  man  who,  froih  his  familiarity  with  railroad  management  and 

schedules,  knew  that  a  collision  was  imminent  because  of  negligence  of 

.  I  railroad   employees,  ;and   wen^   forward    into  ,  the    baggage  car    and 

jumped    therefrom  .just    as    tlie    trains   were    about   to    collide,    was 

guilty  of  contributory  negligence.     Cody  v.  New  York  &  ,N.  E.  E,  Co. 

,  151  Mass.  462,  7  L.E.A.  843,  24  N.  E.  402.  ,, 

Whether  a  passenger  was  guilty  of  contributory  negligence  in^  jumping  from 
a,  public  carriage,  at  the  driver's  direction,  while ;the  horses  were  run- 
ning and  kicking.  Budd  v.  United  Carriage  ,Co.  25  Or.;  314,  27-L,E.A. 
279,  35  Pac.  6,00.  '  ^ 

2  Whether  passenger  was  guilty  of  contributory  negligence  in  aligjliting 
from  train  which,  having  passed  the  depot,  stopped  i  at ,  a  ba(^,  place. 
Fpss  V.  Boston  &  M.  E.  Co.  66  N.  ,H.  256, .  11  L.e!a.  367,  49  Am.. 
St.  Eep.  607,  21  Atli  222. 

Whether  a  passenger  was,  negligent , in  attempting  to  alight  from  £|,  train, 
at  night,  in  response  to  company's  invitation  so  to  do,  whpre  the  train 
had  stopped  before  reaching  the  station  platform, — as  he  might  have 
discovered  by  looking  for  the  istatioii  lights,^ — and  after  k  momentarjr 
pause  started  to  move  again  slowly,  and  it  was  not  shown  that  he 
kiiew'the  purpose  of  the  renewed  movement.  Philadelphia,  W.  &  B. 
E.  Cb.  v.  Anderson,  72  Md.  519,  8  L.E.A.  673,  20  Am.  St.  Eep.-483, 
20  Atl.  2. 

Whether  a  passenger  oh  a  freight  train  is  justified  in  supposing  that  pas- 
sengers will  be  discharged  at  the  first  stop  after  the  station  ha.s  been 
announced.  Chicago  &  A.  E.  Co.  V.  Arhol,  144  111.  261,  ig;L.R:A.'313, 
33  N.  E.  204.  '  ■ 

Whether  caretaker  of  animals  on  train  was  negligent  in  leaving  train  in 
darkness  while  it  was  ol)  a  trestle;  unknown  to  him,  he  being  ill.   i.OttO 
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V.  DhicagD,  B.  &  Q.  R.  go.  87  Neb;  503,  31  L.E.A.(N.S.)  632,  138  Am. 
St.  Rep.  496,  127  N.  W.  857. 
8  Graham  v.  McNeill,  20  Wash.  466,  43  L.R.A.  300,  72  Am.  St.  Rep.  121, 
55  Pac.  631.  Passenger  riding  on  the  front  platform  of  an  electric  car. 
Sweetland  v.  Lynn  &  B.  R.  Co.  177  Mass.  574,  51  L.R.A.  783,  59  N.  E. 
443 J.Watson  v.  Portland  &  C.  E.  R.  Co.  91  Me.  584,  44  L.R.A.  157, 
64  Am.  St.  Rep.  268,  40  Atl.  699. 

Riding  with  back  to  street  and  holding  to  stanchlton  while  runnirig  oar 
around  sharp  curve  at  high  speed  without  warning,  passeiiger  riding 
on  platform  with  consent  of  conductor  because  there  was  no  room  in- 
side. Trussell  v.  Morris  County  Traction  Co.  79  N.  J.  L.  533,  30  L.R.A. 
(N.S.)   351,  77iAthi535.  ,  •     ,     '■  ,     ; 

Whether  a  person  who,  at  conductor's  direction,  entered  overcrowded  car 
■to  become  a  passenger,  was  negligent.  I.Alton  Light  &  Traction  Co.  v. 
Oiler,  217  111.  15,  4  L.R.A.  (N.S.)   399,  75  N.  E.  419.      ,  . 

Whether  passenger  on  crowded  street  car  Who  ridfes  on  a  crowded  platform 
and  is  shoved  off  is  cohtributorily  negligent.'  Lobner  v.  Metropolitan 
Street  -R."  Co.  79  Kan.  811,  21  L.R.A.  (N.S.)  972,  101  Pac,  463. 

Negligence  of  nauseated  passenger  who  went  upon  platform  of  fast  train 
td  vomit  becauste  closet  was  locked,  and  who  released  hold  when 
asked  for  ticket.  Brice  v.  Southeth  R.  Co.  85  S.  C.  216,  27  L.R.A. 
(N.S'.)  768,  67  S.  E.  243.  '  '      

Whether  passenger  was  negligent  in  stepping  upon  running  board  while  the 
car  was  in  motion,  f6r '  the  purpose  of  changing  seats.  Cameron  v. 
Xewiston,  B.  &  B.  Street  R.  Co.  103  Me.  482,  18  L.R.A.(N.S.)  497, 
125  Airi.  St.  Rep.  315,  70  Atl.  534. 

Whether  passenger  was  chargeable  with  knowledge  of  the  proximity  of  a 
"    trolley  pole  to  the  track,  where  h6  had  passed  it  daily  for  a  long 
period.     Ibid.  .  . 

*  Whether  a  passenger  who  was  thrown  down  by  a  collision  was  guilty  of 
contributory  negligence  by  standing  in  the  car.  Lane  v.  Spokane 
'Falls  cSe  N.  R.  Co.  ^1  Wash.  119,  46  L.R.A.  153,  75  Am.  St.  Eep.  821, 
67  Pac.  367. 

Whether  a  girl  on  a  moving  street  car  was  negligent  in  going  to  the  door 

to  see  whether,  she  could  get  someone  on  the  strept.  to  stop  the  car, 

after  she ;  had  twice  asked  the  conductor  to  stop  it  on  account  of  her 

-   sudden  illness.     Newark  &  S.  0.  R.  Co,  v.  McCann,  58  N.  J.  L.  642, 

33  L.R.A.  127,  34  Atl.  1052. 

6  Whether  a  passenger  riding  in  a  car  with  his  elbow  projecting  from  the 
window  was  guilty  of  ^contributory  negligence  or  want  of  due  care 
is  far  the  jury,  and  the  court  will  not  instruct  that  he  was  prima 
facie  negligent.  Quinn  v.  South  Carolina  R.  Co.  29  S.  C.  381,  1  L.R.A. 
682,  7  S.  E.  614. 

The  question  of  passenger's  contributory  negligence  in  sitting  with  elbow 
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^      projecting  ,from  car  winclow.    .Moakler  v.  Willamette  Valley  ,R.   Co. 

18  dr.  189,  6  L.R.A.  656,  17  Am.  St.  Rep.  717,  22  Paq.,948. 
On  the  question  whether  the  riding  in  a  car  with  arm  or  member  pro- 
jecting outside  tile  line  of  , the  ca,!;,  js  negligence  per  se  on,  the,  pas- 
senger's part,  there  is  a  conflict  whether  it  is  for  the  court  or  the 
jury.    See  cases  cited  in  notes  to  16  L.R.A.  92  and  50  L.R.A.(N.S.)  42. 

Wliether  a  passenger  on  a, street  car  was  negligent  in  projecting  liis  arm 

slightly,  beyond  the, side  of  the  car.    Georgetown  &  T.  R.  Co.  v.  Smith, 

25  App.  D.  C.  259,  5  L.R.A.'(N.S.)   274. 
Whether  motqrman  in  a  car  about, tc)  psjss  p,notl)er,.u?ed  due  care  to  a,void 

injury   to   passenger   on,  the   oth|er,   whose,  arm    projected   from    car. 

Ibid. 
Whether ,, drover  mounting  ladder,  at  conductor's  invitation  was  negligent 
,    in  ,respect  ,to  water  crane  by  which  be  was  struck,  the,  circumstances 

being  doubtful  as  to  what  ejctent  the  danger,  was  appreciable  though 
,  thBiOrane  was  yisible.  .  Leslie  v.  Atchison,  T.  &  S.  F.  E.  Co.  82  Kan., 

152,,27  L.R^A.(N.S,)  ,646,  107  Pac.  ,769.  ,, 

The  questions  of  negligence  in  ejecting  passengers,  and  ox 
their  negligence  after  being  ejected,  ^r,q,  for  the  jury;*,  like- 
wise the  question  whether  there  was  negligence  where  a  train- 
man, to  save  himself,  suddenly  seized  a  passenger,;  ^  and  wheth- 
er there  was  adequate'  care  of  helpless,  infirm,  or  intoxicated 
passengers,'  or  undue  delay  in  ti'ansportation.* 

1  Negligence   or   wantonness   in   ejecting   trespassers   from   moving   train. 
""Sbuthern  Kansas  R.  Co.  v.  Saiiford,  45  Kan.  372,  11  L.R.A.  432,  25 
Pac.  '891.  '    ■ 

Reasonable  prudence  of  woman  in  undertaking  to  walk  to  a  certain  place 
.after  ejection  from  ]  a  train.     Sloane  v.   Southern   California   R.   Co. 
lllCal.  668,  32  L.R.A.  193,  44  Pac.  320.  \/''  " 

Whether  conductor  exercised  due  care  in  expelling  passenger  whose  ticket 
had  been  lost,  at  an  open  flag  station,  on  a  cold  and  stprmy  night. 
Tilburg  V.  Northern  C.  R.  Co.  217  Pa.  618,  12  L.R.A.  (N.'S.)  35^,  66 
Atl.  846. 
"Negligence  of  »  conductor  in  seizing  a  passenger  to  save  himself  as  hfe 
,  stumbled,  iJthpugli  the  cause  of  the  stumbling  is,  mot  shown.  Whalen 
T.  Consolidated  Traction  Co.  61  N.  J.  L.  606,  41  L.R.A.  836,  68, Am. 
St.' Iiep^723,  4()'Ati.  645.  '        '  is... 

Whether  or  not  a  carrier  was  ^iable  for  injury  to  a  passenger,  caused  by 
conductor  seizing  him  in  grasping  for  stancliion,  ito  pf eveiit  himself 
from  falling  from  footboard.  Kohner  v.  Capitkl  Traction'  Co.  22  App. 
D.  C.  181,  62L.R,A.  875;i  ,  :, 

8  Duty  of  earrier's,  Servants  to  assist  passenger  to  alight  from  train.    Texas 
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&  P.  R.  Co.  V.  Miller,  79  Tex.  78,  11  L.R.A.  395,  23  Am.  St.  Eef).'  308, 
15  S.  W.  264. 

Duty  of  a  carrier  as  nleasured  by  a  passenger's  apparent  drunken  con- 
dition. Wheeler  v.  Grand  Trunk  R.  Co.  70  N.  H.  607,  54  L.R.A,  955, 
50  Atl.  103.  ■  . 

Tlie  extent  of  passenger's  intoxication,  conductor's  knowledge  of  his  con- 
'  dition,  and  the  safety  of  the  plaCe  where  he  was  ejected.'  Louisville 
&  N.  R.  Co.  V.  Johnson,  108  Ala.  62,  31  L.R.A.  372,  id'  So.  51. 

Whether  or  not  carrier  could  have  prevented  the  injury  which  befell  drunk- 
en passenger  staggering  and  dancing  between  open  doors  of  baggage 
car.  Wheeler  v.  Grand  Trunk  R.  Co.  70  N.  H.  607,  54  L.R.A.  955, 
50  Atl.  103. 

Whether  a  passenger  who  was  able  to  sing,  talk,  laugh,  and  dance  was  too 
intoxicated  to  understand  the  dangers  of  a  position  he  assumed,  or 
protect  himself  from  its  hazards.     Ibid.  '     '     '  ' 

VVliether  or  not  carrier  exercised'  due  care  for  a  passenger  in  fteble 
mental  and  physical  condition.  '  Croom  V: 'Chicago,' M.  '&  St.  P.  R. 
Co.  52  Minn.  296,  18  L.R.A.  602,  38  Am.  St.  Rep.  557,  53  N.  W.  1128. 

SufBoiency  of  watch  over  sleeping  car  by  servant  who  was  fatigued  by  a 
long  continuous  service,  and  who  was  absent  from  the  car  severa,l 
times.  PuUiiiah  Palace  Car  Co.  v.  Hiint^r,  107  Ky.  '519/  47  L.R.A.* 
286,  54  S.  W.  845.  1      ,     :     -  ,.    -i 

Negligence  of  ticket  taker  in  failing  to  safeguard  ^iek  passenger  found  on 

,iths  platform  of,  fast,  train.  ,  Brjee  v.  Southern,  ,R.  Co.  85  S.  C,  210,  27 

L.R.A.(N.S.)    768,  67, S.  E.  243.     ,.:     ^    ,,,,,      ,      ^,.    ,         _.,,:..,      ..- 

Negligence  in  the  ejection  of  sick  or  intoxicated  passengers  is  discussed 
in  note  L.R.A.1915C/134,  p.  147.  ,^ 

*  Sufficiency  and  reasonableness  of  a  ca,rrier's  excuse  for  delay  in  the  trans- 
portation of  live  stock.  Bosley  v.  Baltimore  &  0.  R.  Co,  54  W.  Va. 
563,  66  L.R.A,  871,  46  S.  E,  613. 

Carrier's  negligence  in  not  securing  the  carriage  of  a  passenger's  baggage 
on  the  same  train  as  the  passenger.  ,W,a.id  v.  Pitts))urg,  C.  C  &,  St.  L. 
R.  Co.  162  111.  545,  35  L.R.A.  356,  53  Am.  St.  Rep.  332,  44  n1  E.  888. 

Whether  a  carrier  was  negligent  in  failing  to  forward  a  corpse  on  a  certain 
train.  Louisville  &  N.  R.  Co.'  v.  Hull,  113  Ky.  561,  57  L.R.A.  771,  68 
S.  W.  433. 

24.  Negligence  as  to  highways. 

'The  question  how  an  accident  occuri^ed  on  a  highway, 
whether  the  highway  was'  negligently  defective,  and  whetlier 
the  plaintiff  used  due,  and  proper  care  under  all  the  eircum-, 
stances,  are  ordinarily  ,for  the  jury  ■}  Whether  the  public  au- 
thorities had  or  ought  to  have  had  knowledge  of  a  defect,  or 
condition,*  or  foreseen  it,*  and  whether  the'  care  taken 'Was 
adequate' to  the  situation  ;*  as,  for  instance,  whether  holes  or 
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inequalities  in  the  way/  or  ice  or  snow  on  the  walks,'  the  want 
of  lights/ guards,  or  barriers,'  the  insecurity  of  or  dailger  from 
overhanging  objects,^  or  vaults  beneath,^"  were  negligently  so; 
and  of  contributory  negligence  in  respect  to  these  things ;  *' 
a^,  \yii,e|;li9jr  per&pns  wei-,^.  contributprily  negligent  in  driving  on 
the  wrong!  side  of  i  the  road,*^  or  at  an  illegal  rate  of  speed," 
OP'  where  the  horse  might  be  frightened,'*  or  without  adequate 
control  or  management  of  horse  Or  vehicle,'^ — is  for  the  jury 
under  the  rules  previously  stated  in  this  chapter, 

ICremer  v.  Portland,  36  Wis.  92. 

Numerous  cases  applying  this  general  doctrine  to  various  states  of  facts 

are  reviewed  in  a  note  to  13  L.R.A.  (N.S.)    1250,  1261. 
That  contributory  negligence  of  the  traveler   is  usually  a  jury  question 
1  in  cases  of  injury:  on  highvifays,  see  exhaustive  note  to  21  L.E.A.  (N.S.) 

:,     675.  •■. - ■■  '  .■■  ■■'■:      .  ' 

i!  Whether' a  city  which  issued  a  permit  for  certain  sidewalk:  work  which 

required  inspection  should  have  known  of  the  presence  of  a  boiler  for 

.'heating  purposes  ,under   the  walk,  which   inspection  might  have  re- 

,      vealed.,  Beall  v., Seattle,  28  Wash., 593,  61  L.R.A.  583,  92  Am.  St.  Rep. 

892,    69    Pac.    12. 
Notice  of  the  city  of  dangerous  ice  which  was  protected  during  the  day, 
,    but  exposed   about  i  nightfall  by   third  personsi     Reedy  v.  -St.  Louie 
.1     Brewing  Asso.  161  Mo.  523,  53  L.R.A.  805^  61  S.W.  859. 
That  actual   knowledge  of  the  municipality  of  a  defect  in  a  street  is  a, 

jury, question,  see  note  20  L.RiA.( N.S.)  730.  . 
3  Whether  crossing  a  bridge  by  a  traction  engine  drawing  a  water  tank  was 
such  an  ordinary"  mode  of  travel  and  transportation  as  should  have 
been  anticipated.  Hardin  County  v.  Ooffman,  60  Ohio  St.  527,  48 
L.R.A.  455,  54  N.  E.  1054. 
Whether  county  in  planning  bridge  should  have  anticipated  increase  in 
weight  of  engines  and  threshers  to  be  hauled  in  later  years.  Kovarik 
V.  Saline  County,  86  Neb.  440,  27  L.R.A.  (N.S.)  832,  136  Am.  St,  Rep. 
704,125  N.  W.  1082.:  ;  -      , 

i  Whether  city  performed  its  duty  by  seeing  that .  ice  on  a.  sidewalk  was 
covered  with: malt  sprouts.'  Reedy  v.  St.  Louis  Brewing  Assoj  !161 
Mo.  523,,  53  L.R.A.- 805,,  61  S.  W,  859.  ,,,.  -:  i 

6  Liability  of  a  municipality  for  injury  caused  by  a  difference  in  height  of 
adjoining  f walls.  •  Wateitown  v.  Greaves,;  56  L.R.A.  866,  50  ,C.  Ci  A. 
172,  112  Fed.  183.  ..,,.. 

Whether- a  city  was  negligent  in  leaving  an  unguarded  culvert  and  oatch- 
.    basin  on  a  rural  way,  where  pedestrian  at  night,  stepping  to  one  side 
to  avoid  a  vehicle,  fell  into  such  catch-basin,  the  presence  of  which 
could  not  reasonably  be  anticipated  ;  by  the  condition  of  the  soil  and 
;.  thei  environments.    Neidhardt  v.  Minneapolis,  112  Minn.  149,  29  L.R.A. 
(N.S.)   822,  127  N.  W.  484. 
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Whether  municipal  corporation  was:  negligent  in  permitting  boards  to  re- 
njain  loose  on  sidewajk  for  months.  Neff  v.  Cameron, ,  213  Mo.  350, 
18,L.R.A.(,N.S.)   320,  127  Am.  St.  Rep.  606,  111  S,  W.  1139.         .,  ,  ,^^ 

A,  municipal  sidewalk  was  not  unsafe  as  a  matter  of  law,  )vithin  a  statute, 
where  a  patch  of  2-inch  planks  had  been  spiked  on  top  of  old  plank- 
ing, leaviflg  an  abrupt  inequality  in  height  of  2  inches.'  Kawieeka  v. 
•Superior,  136  Wis.  613,  21  L.E.A;(N.S.)   1020,  118  N.  W.  192; 

6  Safety  of  a  sidewalk  coVered  with  slippery  ice,  on  which  •  malt  sprouts 

,  were,  spread..     Rgedy,  y.   St.   Louis  Brewing  Apao.   161   Mp.   523,   53 

L.R.A.  805,  61  S.  W,,  859.;  :     ,       ,  ,    ;,      , 

Contributory  negligence  of  one  injured  by  slipping  and  falling  on  ice  on 
municipal  sidewalk,  where  the  condition  of  the  walk  was  due  to  the 
positive  negligent  act  of  the  city.  Tewksbury  v.  Lincoln,  84  Neb.  571, 
23  L.R.A.(N.S.)    282,  121  N.  W.  994. 

The  existence  of  ice  and  snow  on  highways  or  walks :  forming  an  obstruction 
or  danger  to  travel  and  alleged  to  be  the  result  of  negligence,'  also 
the  question  whether  the  defendant  had  such  notice  as  to  charge  it 
with  a  duty  in  the  premises,  are  for  the  jury  to  decide  on  all  the 
circumstances.     See  note  to  21  L.R.A.  277. 

That  the  liability  of  a  municipality  for  injuries  from  snow  or  ice  on  side- 
walk is  gelierally  held  to  be  a  question  for  the  jury,  see  note  13 
A.L.R.  59. 

"  Whethel'  city  was  negligent  in  permitting  an  'electric  light  to  be' so 
placed  that  the  shadow  cast  by  a  supporting  pole  concealed  an  open- 
ing in  a  cross  walk.  Stone  v.  Seattle,  30  Wash.  65,  67  L.R.A.  253,  70 
Pac.  249.  ,  ; 

8  Whether  a  vehicle  would  have  slid  ovei-  an  embankment  if  proper  rail- 

■    ingS'  or  barriers  had  been  provided  at  the  place.     Malloy  v.  Walker 

Twp;  77  Mich.  448,  6  L.R.A.-  695,  43  N.  W.  1012. 
Necessity  of  railiiigs  or  barriers  to  make  a  highway  reasonably  safe  to 

travelers.     Ibid. 
Sufficiency  of  ordinary  railing  on  bridge  to  stop  a  horse  crazed  by  fright. 

Stout  V.  Valle  Crucis,  S.  &  E.  P.  Tump.  Co.  163  N.  C.  513,  31  L.R.A. 

"(N.S.)   804,  69  S.  E.  508. 

9  Whether  it  was  negligent  to  leave  cracked  windoviJs  above  a  sidewalk, 

where   their    dangerous    condition    was    shown.      Detzur   v.    B.   Stroh 

iBrewiiig  Co.  119  Mich.  282,  44  L.R.A.  500,  77  N.  W.  948. 
The  ptesumiption  of  negligence  arising'  from  injury  caused  by  a.  broken 

electric  wire  in  a  public  street,  as  overcome  by  testimony  that  wire 

was   properly   constructed   and   put   up.      Boyd  v.    Portland   General 

Electric  Co.  40  Or.  126,  57  L.R.A.  619,  66  Pac.  576. 
Negligenee  in  swinging  of  rope  hanging  across  street  as  traveler  is  about 

to  4rive  under  it.     Pennsylvania  Steel  Co.  v.  Wilkinson,  107  Md.  574, 

16  L.R.A.(N.S.)   200,  69  Atl.  412. 
Augusta  V.  Hafers,  59  Ga.   151 ;   Day  v.  Mt.   Pleasant,  70  IqWa,  193,  30 

N.  W.  853;  McClure  v.  Sparta,  84  Wis.  269,  36  Am.  St.  Rep.  924,  54 

N.  W.  337, 


XX. PBOVINCB    OF    COURT    AND    JtTEY. 


60f 


10  Negligence  being  a  mixed  question  of  law  and  fact,  it  may  be  safely 

said  that  in  all  cases  where  it  is  the  gravamen  of  the  action  the 
question  of  the  negligence  of  the  defendant  must  be  submitted  to  the 
jury  whenever  it  is  a  matter  of  controversy;  and  this  rule  is,  of 
course,  appliciable  to  the  question  whether  space  used  under  a  side- 
walk  is   negligently   maintained.     See   note   to   61   L.R.A.   589. 

11  Whether  a  pedestrian  was  exercising  proper  care  in  passing  along  side- 

walk, and  whether  he  fell  from  want  of  care  on  his  part.  Holbert 
V.  Philadelphia,  221  Pa.  266,  20  L.R.A.(N.S.)    201,  TO  Atl.  746. 

The  question  of  the  contributory  negligence  of  a  boy  between  eight  and 
nine  years  old  who  was  killed  by  falling  through  a  hole  in  a  city 
bridge.  Buechnei:  v.  New  Orleans,  112  La.  599,  66  L.R.A.  334,  104 
Am.  St.  Rep.  455,  36  So.  603.         ' 

Sufficiency  of  a  whistle  which  frightened  a  woman  walking  along  the 
street  at  night,  to  excuse  her  immediJEite  attention  to  the  walk  in  front 
of  her.  Graves  v.  Battle  Creek,  95  Mich.  266,  19  L.R.A.  641,  35  Am. 
'     Si.  RepJ  561,  54  N.  W.  757.  • 

Negligence  of  pedestrian  in  leaving  wagon  track,  which  is  safe,  to  avoid 
a,  team,  and  entering  upon  sidewalk  having  a  concealed  defect,  from 
which  injury  resulted.  Danville  v.  Robinson,  99  Va.  448,  55  L.R.A. 
162,  39  S.  E.  122.  .     i;    ' 

Whether  one  who  fell  into  excava.tion  in  attemptijig  to  ride  a  bicycle  be- 
tween street-car  irails  because  street  was  blocked  and  he  had  seen 
street  cars  passed  safely,  was  negligent.  Dix  v.  Old  Colony  Street  R. 
do.  202  Mass.  518,  24  L.R.A.(N.S.)   567,  89  N.  E.  109.  .  ' 

Whether  pedestrian  may  rely  on  coal  holes  in  the  sidewalk  not  being  left 
open  without  notice  or  guard.  French  v.  Boston  Coal  Co.  195  Mass. 
334,  11  L.R.A.(N.S.)   993,  122  Am.  St.  Rep.  257,  81  N.  E.  265. 

Necessity  ot.  assiuning  the  risk  of  passing  over  a  known  defect  in  a  high- 
way, where  evidence  leaves  it  uncertain  whether  ithere  .was  a  safe  way 
available  either  by  a  public  road  or  over  adjacent  private  prop.erty. 
Shriver  v.  County  Ct.  66  W.  Va.  685,  26'L.R.A.  (N.S.)  377,  66  S.  E.' 
"1062.     ■  '    ''    '    ,  ','■',  '  ' 

Whether  teamster  injured  by  Ixis  wagon  tipping  over  when  he  attempted 
to  drive  around  a  mud  hole  in  a  highwa,y,  used  ordinary  caxe^  where 
he  knew  of  the  condition  of  the  defect  and  of  the  size  and  character 
of  his  wagon,  was  an  experienced  teamster,' and  had  previously  driven 
around  the  hole  without  injury.     Ibid. 

Driving  top-heavy  loads  of  straw  with  great  care  over  rough  road,  where 

to  turn  back  was  impossible  and  tracks  of  others  were  visible.     Sol- 

^berg'v. -Schlosser.^O  TST.  D.  307,  30  L.R.A.  (N.'s.)   1111,  127  N.  W.  91. 

12  The  question  of  the  negligence  of  each  party,  where  a'persctn  on  horsie- 

back  turns  to  the  left,  on  a  dark  night,  leaving  the  traveled  road  to 
the  right  of  one  approaching  at  a  high  speed,  where  statute  provides 
that  persons  passing  on  the  highway  shall  turn  to  the  right.     Ricpe 
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,     V.  Elting,  89  Iowa,  82,  26  L.R.A.   769,  48  Am.   St.  Rep.  356,  56  N. 
,'  W.  285.   "  '        ' 

Vyiiether  one  driving  on  the  wrong  side  of  the  highway  in  violation  of 
statute  should  have  anticipated  a  collision  resulting  from  the,  shying 
of  hor^ses  traveling  in  opposite  direction.  Neal  v.  Kendall,  98  Me.  69, 
63',L.R.A.  668,  56  Atl.  2,09.  ,     I  ,  ," 

13  Whether  person  was  driving  at  illegal  rate  of  speed,  and,  if  so^  whether, 
a  collision  resulted  therefrom.  ,  Brqschart  v.  Tuttle,  59  Conn,  1,  11 
L.R.A.  33,  21  Ati.  925.  '      ,  '   '  \[  , 

1*  Exerqise  of  due  care  in  driving  on  a  highway,  where  the  horse  was 
frightened ,  by  water  from  an  open  hydrant.  Topeka  Water  Co.  v. 
Whiting,  58  Kan,  |639,  39  I^.R.A.  90,  50  Pac.  877. 

15  Whether  a  team  was   negligently  hitched  ,up,  where   three   tugs   came 
loose  at  one  time  when  team  became  frightened  by  blast  from  a  whistle, 
where  the  evidence  is  conflicting.    Winona  v.  Botzet,  23  L.R.A.  (N.S.) 
,.  204,'  94  ,C.,  C.  A.  5,63,  169  Fed.  321.  \ 

Roadworthiness  of  a  particular  vehicle  wliich  was  ,  unwieldy  and  un- 
manageable. Malloy  V.  Walker  Twp.  77  Mich.  448,  6  L.R.A.  695,  43 
N.  W.  1,012.", 

Ordinarily  whether  the  leaving  of  a  horse  in  the  street  un- 
fastened is  negligence  rests  in  circumstances  that  make  it  a 
question  for  the  jury.^  So  is  the  likelihood  that  horses  may 
be  frightened  at  an  ohject  by  the  foad,^  and  the  question  of 
whether  loss  of  control  was  momentary  or  uncontrollable.^ 

1  Liability  of  owner  of  a  runaway  team,  for  injury  to  a  bicycle,  where  team 

was  left  in  street  unattended  but  hitched  to  a  ground  weijght  and  with 
wagon  brakes  set.     CaUghlin  v.  Caihpbell-Sell  Baking  Co.  39  Colo.  148, 
8  E.R.A.(N.S.)    1001,  121  Am.  St.  Rep.  158,  89  Pac.  53. 
See  also  cases  cited  in  note  to  10  L.R.A, (N.S.)  852. 

2  It  is  for  the  jury  to  decide  whether  an  object  by  the  roadside  is,  of  a 

nature  that  it  is   likely  to  frighten  horses.     Dimock  v.   Suffield,  30 
Conn.'  134;  Ayer  v.  Norwich,  3&  Conn.  376,  12  Am.  Rep.  396;  Lawrence 
,  V.  Mt.  Vernon,  35  Me.  100;  Chamberlain  v.  Enfield,  43  N.  H.  356. 

3  Whether  loss  of  control  of  a  horse  which  shied,  causing  a  coUisionj  was 

momentary  or  uncontrollable.     Neal  v.  Kendall,  98  Me.  69,  63  L.R.A. 
668,  56  Atl.  209. 

Whether  one's  negligence  is  imputable  to  another  in  his  care 
or  company  is  a  fact  question.' 

1  Whether  negligence, of  a  man  who  was  driving,  was  imputable  to  his, wife, 
\Xho  was  injured  in  a  collision,  because  of  their  relationship  of  husband 
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and  wife  and' because  she.  was,  sixty-eight,  an^cjL  he  s^ye^ty-twp  years 

old.     Neal  v.  Kendall,  98  Me.  69,  63  L.R.A."  668,  56  Atl.  209. 

Whether  a  mother  contributed  to  injuries  to  her  three-yeiar  old  child  where 

she  left  it  alone  to  eat  its  lunch  in  an  unlocked  room,  from  which  it 

'■'  ■' escaped  tO' the  street  wheiie  injured.     Compty  v.  C.  H.,-?tarke  Dredge 

■       ,'&  Dock  Co.  129  Wis.  622,  p:  L.R.A.  (Isf,^.)  652,  109  ,N.  W.  650. 

Negligence  in  use  of |,autc)|noT:ijiles,*  and  contributory  negli- 
gence 1;C|war,ds;them,?  aj^ejiiaf?);  ques^ijOns^    . 

IMurphy  y. 'Wai.t,  i02  ApprtiiV.   121, '92  N.   Y.   Supp.   253;    Knight  v. 
'         Lanier, 'ek  App.  Div.  454, '74  N.  Y.  Supp.  999;  Caesar  v.  Fifth  , Ave. 
-      Coach  Co.  45  Misc'  33],.9diNj  Y.  Supp., 359.  .,  j,,,  ,    ,,,,,  , 

Whether  a '  driver  of  an  automobile   approached  a  street  ,i!nterpe!!tion .  on 
i,,      which  street  caa-g]  run,  atla  negligent  rate  of  speed. >    Johnson  v.  Coey, 

.,i,?37  I^lw.,8,8,  21  J..|R.^,(N.S.)   81,^86  N.k;678.        , 

Whether  an  automobile  dri^jer ,  on .  a  public  highway  W£|.s  negligent  in  hot 

stopping  the  engine  as  we^l  as  the  vehicle.    Mahdrieiy'v.  'Maj^field,  102 

v.,,,..,„jKljnn.  ^,377,,  ,1,4  L.:^,A.,(N.S.)    251,,,  113  N.  W.   904,   32  A.  &  E.  Ann. 

,,,,cCas.  ,?;??„  ,'■'■•"■'       '■   •'^'   "■  -j^'^     '  ^'', ,''''',         "  '  '  ' 

SCurley   v.   Electric  Vehicle   Co.   68- App.  "piy.,  18,^,74,,N.' ,  Y.  ^upp.   35; 

r,  ,^,r,;^us,q^^eJ;,,v..,New  Yo.rk  Tranap.  Co.  106,App.  Div.  493,  94  n!  Y.  Supp. 

fiWhSther  pedestrian  inj.ured /by ,  ai^tomt^bile  ,  wjiile  crossing  a  .street  was 
contributorily  negligent  in  failing  tp., observe  ^he  amount  ajid  kind  of 
travel  on  the  street.  Hennessey  v.  Taylor,  189  Mass.  583,  3  L.E.A. 
r,      (N.S.)   345,,  76  n!  E.  224,  4  X  &  E;  Ann.'  da's.'sge!'"'     "         '"''■ 

.Whether  delivery  boiy  attempting  ta  cross, behind  hi,s,  wagon  was  negligent 
in  not  avoiding  an  automobile  coming  from  behind,  wljich  he,  did  not 
see,  though  ,l}e„  lopj^gd.  ,  Gerhard  v.  Ford  Motor  Co.  155  Mich.  618,  20 

,,„,_,L.R.A.(N.S.),   232, ,  ll,9_,Nrw.'' 904.    '■,';"'. ■,7'    "V      ''"'-'"       ■''-■'''' 

Tlife  negligenbte  of  one  iri  carrying  on  work  in  or  near  a  street, 
whei^efeyone  is  injured i in  passing,  is  for  the  jury;  \ 'likewise, the 
questioii'Who  A^as  negligently  the  author  of  a  bad  condition.^ 

1  Liability  of  a'  blacksmith  for  injury  to  a  'passer-by  Icaused  by,  a  scale 
from  his  hammer,  where  anvil  tvas  in  open  door  close  to  sidewalk. 
Parish  v.  Williams,  88  Iowa,  66,  20  L.R.A.  273,  55  N.  W.  74. 

Duty  of  steam-shovel -6perators  deepening  cut  across  a  highway  .to  warn 
travelers  of  danger'.  Hein'miller  v.  Winston  Bros.  ^131  Iowa,  1 32,  6 
L.R.A.(N,.SO    150,   117  Am.  St.  Rep.   405,   107;  N.  \y.   U02. 

•  Whether  plurtiber '  or' city  was  responsible  fdr  unguarded  ,  excavation  left 
by  laborers  under  city  permit.  Wilson  v.  Troy,  135  N.  y.  96,  18 
L.R.A.  449,  31'  Am.  iSt.ifiep'.  817,  32  N.,  E.  44.,         ,.,  ,,   , 

Abbott,  Civ,  Jur.  T. — 39. 
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25.  Negligence  as  to  railroads  and  street  railways. 

As  to  servants  of  railroad,  see  post,  g.^Q,,  Negligence  as  to  servants.      ., 

Under  the  rules  previously  stated,  hegligenoe  has  been  held 
a  questioii  for  the  jvrf  where  'a  rail'road'  failed  to  give  'Warning 
of  the  appro^ach  of  a  train  to  a  crossing^  or  of  the  moving  of  the 
train'  raii  at  iexeessive  speed, ^  or  failed  tb'stop  or  sigiial  in  a 
situation  of  discovered  peril,'  or  blocka'ded  the  streetj*  or  by  the 
unusual  character  of  the  noise  frightened,,, a  team ;  °  .like\j'ise 
whether  a  jserson  crossing,  railroad  tracks  exerc;ised,  due, care  in 
looking  and  listening  for.  approaching  trains' /before  so  doing,^ 
or  Was  negligent  in  not  lookingifor  train  which  cduld  be;  seen 
but  not  heard,'  or  was  justified  in  depending  on  assurance  of 
safety  furnished  by  raised  gates,'  or  in  using'  a  path  along  a 
right  of  way  subject  to  unknown  dangers.' 

■   ■     ■'     ■  '     ""'   ,'■'   ..■    .';  I     ;.  '     <  ^.  /'  \  /    ■       'I     --'      , ',., 

1  Failure  of  railroad  to  ■warn  of  the '  approach  of  a  traiii  to  a  crossing 

on  a  trestle  over  a  public  highway,  as  negligent.  Eupard  &  Chesa- 
peake &'o.  R.'Co.'88  Ky.  280,'  7  L.R.A.  316,  11  Si  W.  70.        '  >n.r  >  ' 

Whether  a  railroad  was  negligent  in  n'oi'  giving  warning  before  "'moving 
a  train  which  had  obstructed  a  street  for  longer  than  the  statutory 
period.  Lake  i!rie  &  'wl'R.'Co.  v.  'Mackey,'  53'  Ohld  St.  370,r29 
L:E.A.,  75^,  53  Am.  St.  Rep:  640,  41  N.  E.  980'. 

Liability  of  railroad  for  Itilljng  a  person  at  a  sirefet  crossing,  ■wh^i'e  evi- 
idence  as  to  whether  proper  signals  were  given  or  n'ot,' was  conflicting, 
iiorenz  v.  Burlington,   C.  R.   &  N;  R.  Co.  115  Iowa/  377,  56  L.R.A. 

"   "  ,",752,   88'N.''V^.'"835.  '   "'■      ' t"'^ 

Whether  engineer  was  negligent  in  failing  to  give  'warning  before  sud- 
denly starting  an  engine  which  was  stopped  at  a  busy  street  crossing, 
when  a  team  was  crossing.  Williams  v.  Chicago,  B.  &  Q.  R.  Co.  78 
'    'Neb.  695,  14  L.R.A. (N.S.)   1224,  111  Nj  Wi,  596,  113  ,Ni  W.  ,791.; 

Whether  ra,ilroad's '  failure  to  signal'  for  a  , street  crossing  contributed  to 
teamster's  death,  where,  he  was  struck  while  attempting .  tp  .  stpp 
train  after  his  team  had  been  caught  on  tracks  at  the  crossing,  and 
it  was  inferable  that  team  had  been  ca,ught  a  veijy  few;  mordents  ^bp- 
'  •  fore  the  train  approaphed;  Thompson  y.  jSeab03.j;d,  Air  Linp  R.  Co. 
81' S.  €.333,  20L.R.A.(iN.S.)    426,  6?   S.  :^.,  ,396^  ',■"   '  , 

Backing  traiii  over  crossing,  without  lookout,  or  signal.  Grant  v.  Oregon 
R.  &  Nav.'Co.  54  Wash;  678,  25.  i L.R.A. i(iN.S..),   925,  103  .fac.  1126. 

Whether  railroad  failed  to  exercise  care  in  operating  trains  at; la:  point 
used  as  a  pass  way  by  the  public,  where  it  was  i  not  shown  that 
such  use  was  with  the  knowledge  or  consent  of  the  company,  nor  so 
extensive   and   continuous   as   to   raise   a  presumption   of  ,knowledge. 
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':    BoTliavHle  &.' N. -R.  Cq.  vL  Dadiel,  122i.Ky.  256,  3  L.R.A.(N.S.)    1190, 
91  S.  W.  691. 

2  Rate  of  s^Sed  of  trains  through  a  populous  commuiiity,  where  trespass- 
ers on  the  tracks  mi^ht ^1)6 'anticipated.    "niinoTs  C. 'fi..  06.' v. 'Murphy, 

'•       123  Ky.  rSY,  1]   £.R.AV(]sf.s!)'352;  97  S.  W. '729.'  ' 

SjNegligenc^  of  rai.^road,  employees  Jn  failing  to  discover  person  driving 
pn  ,tjie  traclf  4"  .^,  pujjjic  s);reet,  ;ai|d,,]to,,  stop  the  tj-ain,  and  his  con- 
tributory negligence.  ;,K,?llny  v.  Jlisspjiri  f .  R.  Co.  101,  JVIo.,,Q7,  8 
,   L.R.A.  783,  13  S.  .Vy.  806.  '       ;,  ,,,      .;       ,,.' 

Duty  of  engineer,  oh  locomotive,  who  discovered  person  gbing  upon  the 
track,  1 16  sound  warning  signal  as  well  as  to  endeavor  to  stop  the 
engine  to  avoid  collisions     Louisville  &  N.  R.  Co.  v.  Young,  153  Ala. 

V.     232j  16  L:R,'A.(N.S.)    301,  45,  So.  238,,   ,  i. 

Railroad's  negligence  wherfe  an 'anirbal   gt-azing  along  track  was   struck, 

'    'Where  evidence  is  Coiiflicting  as  to  iihe  giving  of 'any  warning  signal, 

and  it  was  shown'  that  train  was  running-  at  high  speed  through  a 

■    "town,  and  that  animjtl' Was 'Seen uii' 'time  to  give  signals  and  apply 

"i     brakes   if  necesBar^l'    Harris  ^  v.' Missouri,   K.  &  T.   R.   Co.   24  ■  Okla, 

34],  24' Li.R.lUN.S.)    858,   103  Pac.  758. 

^Whether  a  Irailroad  rightfully  obstructed  astrefet,'  where  the  circum- 
stances were  such  that  different'coiichisi6ns  might -be  drawn.  'Chi- 
cago &  N.  W.  R.  Co.  V.  Prescott,  23  L.R.A.  654,  8  C.  C.  A.  109,  19 

'"      U. 'S.  App.  291,' 59  Fe.d.  237.  "  ■  '         '  ■       , 

6  \Vlietfier'  'a  team  accustomed  to  trains  Was  f rigKtetied  by  the  unusual 
character  given  to  noisti,  smoke,  aiid '  steam  of  a  passing  train  by 
another' 'traiin.  Sel'leftk'  v.  Lake' Siiofe  &  M. 'S.  R.  Co. '93  Mich. '375, 
18  L.R.A.  154, '53  N.  W.  556.  '  ' 

edtahagan  v.  Bo8ton'.'& '&  R.  Co.  '70  N.  B:.' 441,  ^8' L.R.A.  426,  50  Atl. 
146,,,,.,   ,;',,■'    ";   ,  .  .y     ",  '"'    ,    .  ,,",„    ,,      '       '  '         ,,  '''' 

Exercise,  of  due  care  by -on^  pm-sningi  an  escaped  cow,  in, not  looking  and 
listening  before  crossing  irajilroad  tracks,  so  as  pot  to  be  chargeable 
.,,i\^ithi  contributory  negligenqe..  '  Lorenz  v.  Burlington, , C,  R.  &;N.,  R, 
Co.  115  Iowa,  377,  5,6  L.R.A.  75,2,  88,N.iW.  835.,,,      ,    ,  , 

Failure  of 'olne  approachihg  a  railroad' track  to  constantly ,  look  both  ways 
'  ''   for  'ipjiroiaching  trains.     Grktiot  v. ■'Missouri   P.   R.   Co.  — -  Mo.  — , 
16  L.R.A.  189,  16  S.  W.  384,  19  S.  W.  31.  >         , 

Measure  of  care  required  to  verify  impression  of  safety  in  crossing  rail 
''road  track,  by  further  bbservatioii, ' before' acting 'on  it.     Ibid.   ' 

Whether  a  traveler  was 'negligent  in  Stopping  to  look  and  listen,  at  too 
distdnt  a  point,  'bfe'f ore' 'Crossing  a 'railroad  track.  :Newhard.  v.- Peiin- 
sylvania  R.  Co.  153  Pa.. 417,  19  L.R.A.  563,  26  Atl.  105. 

Whether  person!  .whi!)i 'dl'ove  across  a- side  track:  before- discovering  ani  ap- 
■  ]■  preaching  engine,  partly  or  wlioHy  concealed^.  ,an,d(,wrts,  struck,, wbile, 
;,,  ,,<jrying  ,t0'jt,m!n,  her  horse,  wj^icb  was  frigbtened  by  the ,■  engine..    Gulf, 
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iC.  &  S.  F.  R.  Co.  V.  Shieder,  88  Tex.  152,  28  L.R.A.  538,  30  S.  W. 
902. 

Whether  passenger  killed  at  raiilrpad  crossing  could  have  seen  approach^ 
ing  train  in  time  to  avoid  injury  if  he  had  looked.  Cooper  v.  North 
Carolina  K.  Co.  140  N.  C.  209,  3  L.R.A.(N.Sf)  391,  52  S.  E.  932, 
6  Ann.  Cas.  71. 

Whether  person  crossing  railroad  track  in  a  Vehicle  driven  by  another  was 
contributory  negligent,  where  both  looked  and  listened  before  at- 
tempting to  cross,  and  passenger  assumed  no  control  over  driver's 
action  other  than  calling  his  attention  to  a  distant  headlight  in  the 
opposite  direction  from  which  train  approached  which  inflicted  in- 
jury. Cotton  V.  Willmar  &  S.  F.  R.  Co.  99  Minn.  366,  8  L.R.A.  (N.S.) 
643,  116  Am.  St.  Rep.  422,  109  N.  W.  835,  9  Ann.  Cas.  935. 

Failure  to  stop,  look  and  listen  at  railroad  crossing  as  negligence-  per  se 
is  the  subject  of  an  extensive  annotation  in  1  A.L.R.  203,. 

T  Whether  a  man  who  was  walking .  on  a  railroad  track,  and  left  it  to 
allow  a  train  to  pass  him,  and  then  returned  to  it  in  front  of  a 
detached  section  following  by  the  force  of  gravity,  which  he  failed 
to  discover  because  the  noise  of  a  "waterfall  i  under  the  bridge  he 
was  crossing  prevented  his  hearing  the  approaching  train,  was  so 
negligent  as  to  bar  recovery  from  the  railroad  for  his.  injuries,  Pat- 
ton  V.  East  Tennessee,  V.  &  G.  R.  Co,  89  Tenn.  370,  12  L.R.A.  184,  15 
S.  W.,919. 

8  Negligence  of  person  attempting  to  cross  railroad  track  without  usual 

precautions,  where  gate   was   open   and  person   in   the   gate   keeper's 
,    place  made  a  signal  the  meaning  of ,  which  is  in  dispute.,    Evans  v. 
,   Lajie  ,Shore,&  M.  S.  R.  Co.  88  Mich., ^42,  14  L.R.A.  223,  50  N.W.  386. 
The  extent  to  which  a  traveler  on  a  highway  may  rely  on  the;  assurance 
of,  safety  furnished  by  raided  gates,  or  the  absence  of  a  flagman  cu.S: 
tomarily  present  when  a  train  is  approaching,  is  a  question'  for  the 
jury,  unless  it  conclusively  appears  that  he  relied  exclusively  'there- 
on.    Woehrle  V.  Minnesota  Transfer  R,  Co:  82  Minn.  165, '52  L.R.A. 
348,  83  Am.  St.  Rep.  417,  84  N.  W.  791.     ' 

9  Whether  one  was  negligent  who,  without  acquaintance  with  the  place, 

attempted  to  use'  a  well-worn  path  along  a  railroad  fight  of  way 
and  fell  into  an  unguarded  cut  across  the.  path  and  was  injured. 
Matthews  v.  Seaboard  Air  Line  R.  Co.  67  S.  C.  499,  65  L,R.A.  286, 
46  S.  E.  335. 

If,  in  addition  to  the  regular  signals,  it  is  urged  that  others 
should  have  l^een.giv^n,  that  is  for  the  jury  to  decide.' 

It  is  a  fact  question  .whether  the  condition  ,of  ears  causing 
an  unforeseen  accident  was  negligence.* 

It' has  been  held  for  the  court  to  determine  the  negligence 
of  one  in  full  possession  of  all  his  senses,  crossing  a  railroad 
track  very  close  to  a  rapidly  moving  train,'  and  of  a  railroad 
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in  failing  to  aVoid  a  collision;  where'  evidence  was  conclusive 
that  avoidance  was  impossible,*  and  where  the  fact's  w6l'e  undis- 
puted.* 

Whether  it  was  negligent  to  let  animals  be  at'  large  near  to 
tracks  is  a  fact  question.^      '  ■         . 

1, Whether  the   duty,  of  the;  operators  ofi,a  tr^in   required,  the  taking  of 

,  ,,  ,|Qther  prec^utipns  thaip,,,th,e.  statutory  one  of  ringing  the  bell  or  the 

like  ^is  a  q,uestion  for  the  jury  under  the  circumstances  of  the  case. 

Li'nfi'eld   v.   Old    Colony   fi.   Corp.    10   Cush.    562,   57    Am.   Deo.    124; 

Bradley  v.  Boston  &  M.  R.  Co.  2  Cush.  539;  Thompson  v.  New  York 

C.  &  H.  R.  R.  Co.  110  N.  Y.  636,  17  N.  E.  690;  Staal  v.  Grand  Rapids 

'  '  &  I.  R.  Co.  57  Mich:  239,  23'  N.  W.  795v     See  also  note  in  15  L.R.A. 

'"     42i  ' 

8  Negligence  in  leaving  car  doors  unfastened  and  swinging  out  when  pass- 
''ing  warehouse,  'which  they  struck.     St.  Louis;  I.  M.  &  S.  R.  Co.  v. 
'    Jackson,  96  Ark.  469,  31  L.R.A.{N.S.)   980,  132  S.  W.  206. 

Whether  an  employee  of  a  consignee  of  a  car  of  gas  naphtha  is  guilty  of 
negligence  in  trying  to  unload  it  in  the  ordinary  way,  where,  upon 
attempting  to'  do  so,  he  discovers  that  the  valve  at  the  entrance  of 
the  discharge  pipe  is  loosed  so  that  the  naphtha  begins  to  flow  be- 
fore connection  'can  be  made',  and  explodes.  Standard  Oil  Go.  v. 
''•Wakefield,  102  Va.  824,  66  L.R.A.  792,  47  S.  E.  830. 

8  Exercise  of  diie  care  by  an  adult  who,  in  full  possession  of  his'  senses, 
and  with  nothing  to  obstruct  his  vision  or  engross  his  senses,  de- 
liberately steps'bnto  a  railroad  track  which  he  knows^>is  frequently 
used,  in  front  of '  a  moving  engine,  without  endeavoring  to  ascertain 
whether  a  train  is  approaching.     Gahagan  v.  Boston  &  M.  R.  Co.  70 

.  ;     N.  H.   441,  55  'L.R.A.   426,   50  Atl.   146. 

Contributory  negligence  of  a  man  in  possession  of  all  of  his  faculties  in 
crossing  a  tra6k  within  3  to  6  feet  of  an  engine  backing  towards  him 

r..  'at  I  from  10^  to,  15  miles  per  hour.  State  use  of  Dyrenfurth  v.  Balti- 
more &  0.  R.  Co.  73  Md.  374)  11   L.R.A.  442,  21  Atl.  62.     , 

*  Liability  of  railroad  for  a  collision  because  of  failure   to  take  proper 

steps  to  avoid  it  after  discovery  of  traveler's '  peril,  where  evidence 

)      is  .conclusive  that -avoidance  /would  have  been  impossible.     Colorado 

-     &  S.  E.  Co.  V.  Thomas,'  33  iColo.  517,  70  L.R.A.  681,  81  Pae.  801,  3 

A.  &  E.  Ann;  Cas.  700. 

B  The  question  of  the '  contributory  negligence  of  plaintiflf'a  Intestate,  killed 
by   a  railroad   train,  where   his   evidence  was  not  contradicted,   and 
!'     defendant,  whp  Submits  no  other  evideneey  demurs  to  that  of  plain- 
tiff and  moves  for  nonsuit.     Neal  v.   Carolina  C.  R.   Co.  126  N.  C. 
634,  49  L.R.A.  684,  36  S.  E.  117. 

8  Turning  horses  out  to  graze  upon  uninclosed  land  near  a,  depot,  as  con- 
/!    tributory  negligence.     Wllinot' v.  Oregon  £.  &  Nav.   Co.  48  Or.  494, 
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7   L.R.A.  (,N.S.)    202,;  120   Am.   St.,,Eep.'-840,   87(,Pac.   528,,  11   A.  & 
E.  Ann.  Cas.  ^  18.    ,  ,  '     'i     .,.,,.■• ,  ■ , ,  ' .  ■  ■  i 

,  It  is  a  question  of  fact  -^hetter-  a  street  railway  was  negligent 
in  passing  a  street  crossing,^  or  in  apprOiacliii|^g.  perspns  on  or 
near  the  track,^  or  in  insufficiently  or  incompetently  manning 
its  carSj*  or  in  operating  cars  with'  defective  ^mechanism,*  or  ^t 
excessive  speed,*  or  keeping 'ti'aicks' safd' fdr'  general 'Street 
travel/  or  in  operating  cars'  so  that'  horses  might  be  frightened 
thereby^        /  ,   i  i    ,  i    i ,    ,       .•'.,,. 

■      .  ■   .,    ■■:  -     .      .1    .i  .li  .      ) 

1  Negligence  of  street  car  company  in  approfiching  street  9r9ssing  aj;  un- 

reasonable speed.     Harden  v.  Portsmouth,  K.  &  Y.  Street  R.  Co,.  100 
-    Me.  41,  69  L.R.A..  300,  109  Am.  St.  Rep.  476,  60  Atl.  530.  .      ^   ,. 

T^e  question  of  negligence  in,  permit,ting  ,s,t!-ee!lj  , cars  to,,  meet  and  pass 
at  a  street  crossing.,  Roberts  y.  Spokane ;  Street  ^f  Qo.  ,23  'y^^sh,  325, 
54  L.R.A.  184,  63  Pac.  506.   ^  r,  ..     '    "       ,     , 

Two, and  one-half  miles  per  hpjii;  ,as  an  excessive  speed  fit  which, to  pass 
another  car  on  a., parallel  track  on  busy  ptreet  crossiiig,  \yhere  con- 
,  trolling  mechanism  is  .defective,  Ibid.  , 
Eanstence  of  a  regular  recognized  street. crogsirtg  at  point  where  one  was 
injured  while  crossing  a  street,  par  track,;  the  e\fidence  being  in,  con- 
flict. Hayward  v.  North  Jersey  qtreet  R.  Co.  74  N.  J.  L.  678,  8 
'l'.r'.A.(N,.S.)    1062,  65  Atl.  737.      ',     ' 

2  Whether  cable  car  ran  too  close  to  a.  buggy  on  the  track,  and,  was  negli- 

gent in  failing  to  stop  for  buggy,  to,  leaye  ,the  track.,  ,HickS;  v.  ,Citi- 
.zens'  R.  Co.  124  Mo.  115,  25  L.R.A.,,508,  27, S.  ,W.  542, 
Negligence  of  motorman  approachirig  at  highi  speed  a  parading,  band  in 
close  proximity ;  ,to  the,  track.,,  MontgoAiery  v.  La,nsing,  City  Electric 
E.,,Co.  103  Mich.  46,, 29,  I^.R.A.  287,  61  N.,  W.  543.", 

Whether  street  railway  was  negligent  in  not  avoiding, the  deflection  of 
a  car  from  the  main,  track  to  a  branch  track' so  as  to  strike  a  person 
waiting  for  the,  car.  Donovan  v,  Hartf9ird,,Sti;eet  iR.,  Co.  65  Cpnn.» 
201,  29  L.R.A.,2,97,  3?)  Atl- SEip.  ,    ,  "  '',  '  ,    .,,,," 

Whether  or  not  a  street  car  could  ha-ve  been  stopped;  so   as  to '  prevent 

a  collision  with  an  approaching  fire  truck,  the  ihbrses  of  which  were 

not  fully  under  control,  so  as  to  make  company  -liable  to  the  injured 

truck,  driver.     ,Garrity  v.  Detroit  Citizen^'   Street  R.  ,C,q,,  112  Mich.-. 

,  36,9,  ,37  ,L.R.A.  529,  70  N.  ,W.  1018.  ,  iu      ■ 

Motorman'S' negligence  in  discovery  of  a  person  >  in ,  .helpless  condition  on 
the  track,  where  evidence  shows,  he  could  have  been t, seen  and>  car 
stopped  before  striking  him.  Goff  v.  St.  Louis  -  Transit  Co.  199  Mo. 
694,   9  L.R.A.(N.S.)    244j,  9,8(,S.  ,W-  ;4^|■,  ,  i  , 

3  Negligence  of  street,  railway  company  in  operating  electric  car  with  only 
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,ane ,  employee  on  a,  iline  lai(J  ,on  ai  busy  turnpike.,,  ,Citizpns'  Rapid 
Transit  Co.  v.  Dew,,  lOOi  Tenn.  317,  40  J;,R.A.,,518,  66  Am.,  St;,  Rep. 
754,  45  S.  W.  790. 

Negligence  |0f '  sti-eet  railway  in  placingi  paaseager  car  under  ;  charge:  of  a 

'       cbnduetori  of  bad  >  character,  who  was  drunk  and  armed  with  a  pistol. 
Sa;vaiinahl  Electric  Co.  v.  Wheeleir,  128  Ga.  550,  10  L.R.A,(N.S.)   1176, 
■  -  58  S.  E.  38.     .  ,,   ,,, 

1  Negligence  of  motorman  and  of  eight-year-old  boy  struck  just  behind 
standing  car  on  a  parallel  track,  where  testimony  is  conflicting, 
and  it  is  shown  that  theear  was  not(  under  control  andno  gong  was 

■'  ■'  sounded,  and  that  the  boy  didinot  look  for  the  car  before  going  on 
'      the  track.     Consolidated  >  Traction   Go.  v.  Scott,  58  N.  J.  L.  682,  33 
L.R.A.  122,  55  Am.  St.  Rep.  620,  34  Atl.  1094. 

6  Negligence   of   iriterurban   sireet   railway   in   running   cars   at   excessive 
"speed  along  puhlic  highway.     Chicago  &  J.  Electric  B.  Co.  v.'  Wanio, 
230  111.  530,  15  L.R.A.(N.S.)   1167,  82  N.  E.  821. 

Whether  one  struck   by   trolley   car   running  at  high  ^peeil   and  without 

warning  signals,  while  she  was  awaiting,  'in  the'  street,'  the  passage, 

of  patrol  wagon,  which  diverte'd  her  whole  attention.  Was  contrlbuto- 

rily  negligent.     Hayward  v.  North '  Jei-sey  Street  R.  Co.  74  N.  J.  L. 

'     .678,  8  L,R.A.(N.S.)   1062,  65  Atl.  737.' 

6  Sufficiency  of  inspection  of  street  railway  switch  where  wagon"  wheel 
caught  in  it,  which  ordinarily  could  hot  have  happened  if  the  switch 
Was  in  ^obd  order,  biit  Where,  thbiigh  it  wai  in  bad  order,  there  was 
evidence  of  frequent  inspections.  Alcott  v.  Piiblib'  Service  Corp.  78 
N.  J.  L.  484,  32  L.R.A.(N.S.)  108'4,  138  Am.  St.' Rep.'  619,  74  Atl. 
499.       ■  

^  Negligencp  in   running  a  tank ,  car  on   an   electric  streef  railway,   with 
■  clothing ,  hanging  thereon  in  such  a  way  as  to  frighten  horses.     Mc- 
Cann  v.   Consolidated  Traction  Co.  59  N.  J.  L.  481,  38  L.R.A.  236, 
36  Atl.  888.  « 


The  contritii'tory  negligence  of  persons  walkirig  or  'driving 
On  the  car.' tracts. 'or  trying  to  cross  in  front  of  ah  approaching 
car,^  or  in  being  in  the  way  oi,tlie,cafs,^  is  for  ,the  jury. 

1  Cjontributory   negligence  ,of,  one   Injured  by   street   car,  where  the   com- 
pany was  shown  to  be  actually  negligent,  and  the  circumstances  were 
such  that  differenjt  inferences  might  be  drawn.     Bremer  v.   St.  Paul 
_  City  R.  Co.  l67',Minn.  326,  2i  L.R.A;(ilr.S.)   887,  120  N.  W.  382. 
Negligence  of  a  person  in  attempting  to  cross  street  car  track  in  front  of 
,   ai.n,  approaching  par.     Kansas  City -Leavenworth  R.  Co.  v.  Ga|llagher, 
68  Kan.  "424-  64"l.R.a!''344,  75  Pac.  469.  '" 

Whejther  ,it  is  negligpn,t,for;  one  driving  a  tea,n^  to  try  to.  cjross  street  car 
tracks   at  p\ibli(2  crossing  »fter   Ipoking ,  along  t^ack   a  considerable 
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distance  without  seeing  a  car  when  he  is  but  20  feet  from  tracks. 
Harden  V.  Portsmouth,  K.  &  Y.  Street  E.  Co.  100  Me.  41,  69  Ll.R.A. 
300,  109  Am.  St.  Eep.  476,  60  Atl.  530. 

Whether  a  traveler  in  a  cutter  drawn  by  one  horse,  whose  progress  on 
side  of  the  street  on  which  h&  is  driving  is  obstructed,  is  ■  negligent 
in  trying  to  cross  to  opposite!  side  of  a  street  car  track,  which  is  in 
a  depression  a  foot  deep,  where  prudence  is  exercised  in  so  -doing. 
Gerrard  v.  La  Crosse i, City  R.  ,_Co.  113  Wis.  258,  57  L,R,A,  465,  89 
N.  W.  125.  .•       ■  .:,  :■'.:,..,.  .-,..' 

Whether  pedestrian  wlio  waited  for  two  street  cars  to  pass  in  opposite 
directions,  i  and  saw  a  third  approaching  at  a  safe  distance,  was 
negligent  in  failing  to  see  a  fourth  car  approaching  at  an  unusual 
speed  but  concealed  by  one  of  the  other  cars.;  Tesch  v.  Milwaukee 
Electric  R.  &  Light  Co.  108  Wis.  593,  53,L.R,A..  618,  84  BT.  W-  823.    .     . 

Whether  participant  in  bicycle  races  which  are  part;  of  holiday  festivities 

was  negligent  in  failing  to  look  for  street .  oajTs  on  track  he  had  to 

.cross,  and  in  pojij  trying  to, stop  when  he ,  digeoTfered  one  approachingi 

,,,    Harrington,  v.  Ijos  Angeles  R. ,  Co.  140,  Cai.,,5J4, ,  6£f,  ,L.R,A,  238,' 98 

Am.  St.  R,?p.  85,,  74 'Pac.  15.    ,,  ,,    ,     ,  ,      f,  ,^    ., 

Whether  ^treet  car  company  was ,  negligent  where,  person  ^a,s  istjruck  while 
attempting  to  cross  at  crossing;  where  cars  were  generally  ruji  at 
high  rate  of  speed.  Morris  v.  St.  Paul  City  R.  Co.  105  Minn.|'27.6, 
17  L,.R.A.(N.,S.)^  598',,il7,'N.  W.  500.        '     ",,,;'        ,   ,,     ,    ^        ' 

Street  railway's  negligence  and  plaintiff's  contributory  negligence,  where 
pfissengers  alighted;  at  a  recognized  place  for  discharging  passengers 
and  whilei  paspjng  behind  the  car  irom  ,  wfhich  phe  alighted,  to 
cross  adjoining  track,  was  struck  by  a  car  thereon,  where  testimony 
showed  that  passenger  who  alighted  ahead  of  her  crossed  in  safatyj 
and  rate  of  speed  and  whether  usual  signal's  were  given  by  cat  were 
in  dispute.  Bremer  y.  St.  Paul  City  R.  Co.  107  Minn.  326,' 21  t.S.A. 
(N".S.)   887, 120  n!  W.  382.  \  '"  '  ' 

Failure  to  look  and  listen  before  crossing  interurban  street  car  line  laid 
along  a  public  highway,  as  negligence^.  Chicago  &  J.  Electric  R.  Co.  v. 

,    ,,  Wanic,,  230,:Il}j  530,  15  L..R.A.,(N.S,.).,  1167,  82  lSf,-,;E,  i821.,    ,        ,| 

Cpjiitributory  negligence  of  one  struck  by  car  at  a  street ,  car  crossing 
while  intent,  upon  avoiding  car  approaching  from  opposite  direction. 
Morris  v.  St.  Paul  City  R.  Co.  supra.  '      ' 

Whether  person  driving  on  a  street  car  track  could  have  left  it  more  ex- 
pedii;ious]y.     Hicks  v.  Citizen's*  E.  Co. '  124  Mo.  115^'  25  L.R.A.   SO'st 

\l     21  S.  W.  542.'    ■'"     "'     '    '["\'''"  "  '    "■' 

Negligence  in  attempting  to^Cfoss  in  front  of  an  observed  street  car  as  a 
jury  question  is  discussed  in  an  extensive  note  in  L.il.A.1917C,  713. 

2  Whether  pedestrian  injured  by  street  car  which' l^ft'  the  track  con- 
tributed to  his  injury  by  standing  in  the  roadway  waiting  for  the 
car  to  pass,  where  it  was  shown  he  was  far  enough  away  to  be  safe 
if  car  had  ■  remained  upon  the  rails.  Najarian  v.  Jersey  City,  H.  '& 
P.  Street  R. 'Co. '77  n!  J.  L.  704,  23  L.R.A.  (N.S.)   751,  '73  Atl.  527. 

Tn  respect  to  children  injured  on  or  about  cars  or  tracks  the 
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question  of-  contributory  negligence  is  one  for  the 'jury,'  and 
also  the  negligence  of  the  trainmen  in  not  discovering  or  pre- 
veilting 'injury  to  the  child/  or  that  of  the  parent' or  custodian 
of  the  child' in  not' being  sufRciently  watchful.* 

'It, is  error  to,  instruct  that  a  six-year-old  child  cannot  be  guilty  of,iieg- 
,*'|ligence.  Chicago  City' E,'.'  Co.  v.  Wilcox,  —^  111.  r-,  8  KKA.  494,  24 
.V^^f-.p.  419;- rfiyers^d,' on  rehearing  in   138  111.   370,  21  L.R.A.  76,  27 

^^,|,n:;;e.,899.^'  '":.  "",,, , "';i;,  ,„^, ,_^         '^ '  '  ", '  ,;;  ^,^ ,' 

Whether    twelve-year-old  , boy,,. wa-s   negligent   in    standing   so   close   to   a 

passing  train  that  he  was  drawn  under  it  by  air  current.     Graney 

V.  St.  Louis,  I.  M.,f;  ,8.  E.  Co.  140  Mo.  89,  38  L.R.A.  633,  41  ^.  'Vy. , 

■/,_  2'36,''affirming  on  rehearing  $8  S.  W.  96&!  ""' 

Sufficiency  ,of  turntalple   fastening  as   a   Jury  question,   see  Edgington  v. 

,'-,Buriingjton,  C.,R.;&,N.  'R.'  qo.  lift  Iowa)' 410,  57,  L.R.A."  561,  90  N. 

'w'."95.  ■  V 

C^o^sing  tr^tj^s. —  ,,  ,,j,,  ,     ,,,,        ,,  ,  ,-,^     ,.  ^,[  ,,      ,,,    ,,,  ,,     ,;    , 

W[hether,fa,ijurie  of  a  ^phool  child  to  locjkiand  I,is,ten  before  attempting  to 
,/   cross  a  street  ,c£|,r  traclf  6hpwe4  a  wan|t  of  due  ,care.     Wallace  v.  City 
&  Suburban  R.  Co.  26  Or.  174,  25  L.R^A.  663,  37  Pac.  477. 
Whether  ,,J;,eu-year-old  bpy  was  negligent  in  attempting  to  ride  a  bicycle 
.across  street, car  tracks,  at  a  public  cr9ssing^  ani  in  so  doing,  passes 
behinjd' pne  car  dii:ectly  in  fronj;  of  one  approaching  frqm  the  opjiosite 
I   direction,  .which,  .because,, oi  defec^ye  condition,  pould  not  be  stopped 
in  time  to  avoid  a  collision.     Roberts  v.   Spokane  Street  R.  Co.   23 
Wash.  325,  54  L.R.A.  184,  63  Pac.  526. 
See  also  Cons(4J.d|i,it?.ci  Inaction,, Cja.  v..  Scott,  ,58  N.  J.  ,L.  682,  33  L,E.Av 

122,  .55  Am. 'st.''Eep'.''626,"'34''Atl.''iob4.'       "''         ''       '    ''     "" 

Whether  nine-yfiar-bld  Wy '  was  negligent  in  trying  to  pas's  between  cars 

when  'a'  train  had  blockaded'  a  crossing  longer  than  the  law  allowed. 

LaJje  Erie.&rWJ  R.,  Co.  v.  Mackey.  ,53,iOhi6  St..  1370,  29  L.R.A.  757i. 

53  Am.  St.  Rep.  640,  41  N.  E.  980.  i' 

So, -Whether,  nine-year-oldj.bj^y,  was  a  trespasser  in  frying  t()  cross  arail- 

,     road  track  by  climbing  a  car  coupling.     Ibid. 
Negligence   of'  eight-year-old  boy'  in   attempting  to   cross,  a   train  which 
had  obstructed  street  crossii'g'  thirty  minutes,  where  brakeman  told 
him,  he  had  time  to  do  so,  and  he  saw  others  doing  so,  although  he 
'  knew  the'  danger  if  train' should  start.     Gesas  v.  'Oregoii  Short  Line 
"''  R'.'Co.'3S!utaili,  156,  13  L.R.A'.  (N.S.)  '1074,  93 'Pac.' 274.'     ' 
The  quefijtion  of  contributory  negligence,  of   a  child  in  walking  along  a 
railroad  track  is  particularly  for  the  Jury  \vhere  the  phyd  is  of  tender 
years.     Note  L,R.A.1917F,  14^   '      ' 
2  Negligence  in  respect  to  lookout  or  improper  speed  of  sireet  cars,  wh'ere 
childrei^.^re  injured  on  the  tracks,  is  ordinarily  for  the  Jury.    ^Shen- 
,   ners'y.  'VJfest  |id^  StrjeetR.  Co,  78, Wis,  382, '47,,  p.  W., '622;  .Mallard 
V.  Ninth  Ave.  R.  Co.  15  'Daly]  '376,  27  N.  Y.  S.  R.  801,  7  N.  Y.  Supp. 
666  J    Huerzeler  v.   Central   Cross  Town  R.   Co.   139   N.   Y.   490,   34 
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N.  E.  1101;  Dahl  v.  Milwaukee  City  E.  Co. '62  Wis. -652;.  See  cases 
cited  in,  note  in  25  L.R'-^-  pf'S.  ■•  ;  ,:; 

Sufficiency  pf  motorman's  watchfulness  and;  warning  -vsihen  ,  pl(ild  ,  js ;  dis- 
covered on  or  approaching  the  track.  Chicago  City  B..  Co.  tt.  Tuphyj 
196  111.  410,  58  L.R.'A.'  270,  63  N.  E.  997^' 

Whether  children  on  a  bridge  were  seen  in  time  to  stop  train  before 
striking  tliem,  whei-e  it  was  shown  that  engineer  could  have  seen  the 
whole  length  of  the  bridge  for  more  than  1,000  feet  before  reaching 
it,  and  that  the  train  was  running  up  grade.  Becker'v.  Louisville 
&  N.  E.  Co.  I'lO  %.  474,  S3  L.R.A.  267,  96  Am.  St.  Rep.  459,  61 
"'S.  W.  997.  ,     ',     ,        .,"  ,  '   . 

whether  prudence  requires  that  '."  ?6nioying  child  from  railroad  track, 
where  it  was  playing,  measures  should  he  taken  to  see  that  it  did 
not' return ,  before  engine  again  reached  tlie  place.  Chesapeake  & 
0.  R.  Co!  V.  Hawkins,  26  L.R.A.  (l^I.S.)'  369,  98  C.'c.  A.  443,^174 
Fed".  597. 

3  Negligence  of  parents  whose  son  went  upon  railroad  grounds  to  play 
after' they  forbade  him,  held  for  the  jUry. '" Baker  v.  Flint  &  P.  M. 
"E.  Co.  91  Mich.  S98,  16  L.R.A:  154,"  30"Am. '  St.  Rep.  471,  51  N.  W. 
897.  ■:..■>  I    '     .     ,  ,  ^ 

Whether  mother  injured  in  rescuing  her  child  from  street  car  track  was 
negligent  in  creating  a  dangerous  situation  by  letting  go  of  the 
child's  hand  near  a  street  car  track.  West  Chicago  Street  It.  Co.  v. 
Liderman,  187  111.  i63',  'A'i  L.R.A.  ,6db,  79  Am.  St.  Uep.  226,  58  N.  E. 

"'  367.    ■  "  "  ""'''    ''      ','  ''"''   ,   '        '  ' 

26.  Negligfehce  as  to  condition  of  buildings  or  gronndk. 

It  isfor  the,  jury  tp;  say  what  is  negligence  ii,n  ^,spection  and 
care  of  buildings  and  their  acGessories/:  or  .places  for  public 
resort/  arid  whether  licensees  were  negligetit 'contributors  to 
their  own  hurt.'       ,  .  '    > 

The  owner's  liability  for  tenants'  injuries  caused  by  An  un- 
usual use  of  premises  by  others,*  and  whether  tenant  contributed 
thereto/ have  l>e,en,  held, fact  ques,tions.  , ', 

1  Wl^ether  j'easona,b,le  in,^geGtion.  by  the  owners  would  have  revealed  and 
remedied  a,  defect  ^  in,  the  fastenings,  o|  fi  fire,  escape  erected,  by  an 
independent  contr^ctcir,  before  servant  was  injured  in  the  attempted 
use  of  the  appliance.  Winslow  v.  Commercial  IBldg.  Co.  147  Iowa, 
'238,  28  L.E.  A.  (N.S.)   563,^124  N..W.  32'd.'    ,\,,  '""' 

8 Duty  to  keep  the  platfoi-m  of  a  band  stand  erected  above  seats  provided, 
for   patrons,  in   an   arhusethent  place,   clear   of   articles  which   might 
^all  therefrom.     Williams  v.  ^Mineral  Cjty  Eark  Asso.'  128  Iowa,  32, 
i  L.R.A.  ( N.S.) ,  427,  111  Am.  St.;  Rep.  184^ '  102  N'.  'W.'  783,  5  A.  &  E. 
"  •■  Ann!  Cas.  924.'  .     r,,      ,   >    .      1  !     .  '  '''      ' 
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*  Whetlfer  oiie  who  went  into  a  diinly  lighted  'passageway  i^  a  warehouse 
with  which  he  was  unfamiliar,  and  fell  into  an  unprotected  elevator 

>■  'shaft;  contributed  to  his  injury.' i  Pauekner'  v.  Wakem,  231  111.  276, 
14  L.R.A.('N;S.);  1118,  83 'N.  E.  202.. 

Exei'cise'  of-  due  carb  by*  a  cufetom'er  passing  along  an  kisle  in  a  department 
store,  in  looking  at  goods  displayed,  rather  than  at  floor  in  search  of 
'■' otetacles.  !' Bloomer  V.  '  Bnellehburg,  221  Pa.  29,  21  L.R.A.{N.S.) 
'  464,  69  Atl.  1124.         '        ' 

Negli^enc^  of   ap   inspecljor  entering  strange  bijilding  under  gi^idance  „of 

'"''■'  owners  servant  and  falling' 'into  pit  in  da,rk  room.  Dashields  v.  W. 
B.  Moses  &  Sons,  35  App.  D.  C.  583,  31  L.R.A.{N.S.)    380. 

4  Whether  owner  would  naturally  anticipate  that,  tenants  in  an  apart- 
ment house  would  use  the  common  stairways  as  seats,  so  as  to  charge 

, .,   ihjm  ..'Wfith,  duty  tq  i?iak^  themjiSafq,  for  .jl^hat  purpose.     MoGinley  v. 

,        Alliance '  Trust  Co.  168  Mo.  257,  56  L'.E.A.  334,  66  S.  W.  153. 

6  Whether  tenant  in  a  tenemept  house  who  fell  beca,uge  of  a  hole  in  the 
stair  carpet  was  cbiitrijbutorily  negligent,  vphere  she  knew  of  the 
holes  in  the  carpet,  and  the  'staii^Way 'was  well  lighted.  Peil  v.  Rein- 
.     hart,  127  N.  Y.  381,  12  L.R!A.'843,  27  N,  E.'1077. 

Contributory  negligence  lofi  party  who  took  house  and  was  infected  with 
disease  of  which  he  did  not  know.  Cutter  v.  Hamlen,  147  Mass.  471, 
1  L.R.A.  429,  18  N.  E.  397.    ■  .  , 

The  attfaetiveness  of  dangerous  premises  forchildren  so  as 
to  render  owner  liable  for  accidents  to  them,^  and  the  qiiestions 
of  contributory  lifegligfeiibe  airisirig  therefronl,*  are  also  fact 
questions.  ■•'',--•..  ,    ,  , 

i:^ekln  V.  McMahon,  154  111.  141,  27  L.R.A.  206,  45  Am,  St.  Rep,  114,  39 

Whether  there,  was  an  implied, invitation  from  the  owner  for  children  to 
play  upon  Igtgiupo^i  which  ^th^re  was  an  uncovered,  well,  where;  there 
was  evidence  that  children  customarily  played  there,  entertainments 
for. the  public  , were, sometjnsef  .given  on,  the  premises,  and,  people,  in- 
vited to  ihitch,, their  teams  there,  and  that  there  was  a  saloon. on  one 
-  corner  of  the  tract.  rCuOkeriv,  Draper,  ,62  NeK.  66,  .54  L.R.A.  321,  86 
N.  W.  917.  .  /I      !    ■" 

Sufficiency  of  turntable"fast'ehing,  to'pre-\>ent  injury  to  children  playjng 
'on  it,  where' it  was  unfastened  by  one  or  them.  Edginton  v.  Burling- 
ton, C.  R.  &  N.  R.  Co.  116  Iowa,  410,  57  L;R.A'.''561,.  90  N.  W.  95. 

2  Whether  parents  allowed  their  son  to  play  about  a  railroad  track  and 
depot  grounds  so  as  io  contribute  to,  his  injuries  received  there,  where 
they  testify  that  they  forbade  hira  to' do  so  after  receiving  notice 
that  he  did,  and  were  ignorant  of  his  whereabouts  at  the  time  of 
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his  injury.     Baker  v.  Flint  &  P.  M.  R.  Co.  91  Mich.  298,  16  L.R.A. 

154,  SO  Am.  St.  Rep.,  471,  51  N.  W.  897.  ..'■.. 

Whether  five-year-old  child  was  a  trespasser  in  playing  .near  an  elevator 

in  a  store  where  its  father  worked,   it  Aeing  i  there   by,  the  >  father's 

invitation.     Siddall  v.  Jansen,  168  111,  43,  39  L.R.A.  ,112,  48  N.  E. 

191.  .,  ' 

Whether  contributory  negligence  of  an  infant  is  necessarily  for,  the  jury 

is  discussed  in  an  extensive  note  in  L.R.A.1917F,' 84.    .  ,    ' 

37.  Negligence  as  to  fire,  water,  electricity  or  other  d^iii&erous 
thing. 

As' to  children,  see  ante,  §  22,' Negligence  generally. 

Whether  due  care  and  precaution  were  exercised  to  jtrotect 
persons  and  property  from  injury  from  charged  electric  wires,^ 
gases,^  combustibles,*  or  other  like  dangerous  agencies,*  is  for 
the  jury.  And  the  questions  o:^  contributory  negligence  toward 
electric  currents,^  escaping  gas,®  or  explosives'"  are  also  jury 
questions.  The  same  is  true  where  the  negligence  inheres  in 
the  character  'of  the  act  done,  in  respect  to' its  situation,'  as  in 
construction  work  or  excavations.*     ' 

1  Omission  to  place  guard  wires  between  trolley  wires  and  telephone  wires. 

Black  v.   ]\Iilwaukee   Street  R.   Co.   89  Wis.   371,  27   L.R.A.   365,   46 

.    Am., St.,  Rep.  849,, 61  N.  ,W.  1101.  ,   ,        ,      ,  .,,  ,        .,,  ,  ,,       i,,,    ,  ..-r 

Negligence  in  leaving  uninsulated  electric  light, wires  within  clos?,  reach 
of  a  frame  upon  which  persons  had  to  go  to  perforin  duties  with  re- 
spect to  other  electric  wires.  lUingsworth  v.  Boston  Electric  Light 
Co.  161  Mass.  583,  25  L.R.A.  552,  37  N.  E.  778. 

Negligence  in  not  cutting  uninsulated  wires,  and  in  leaving  them  so  that 

night  patrolman,   ignorant  of  their   condition,   might  be  injured  by 

turning  on  the  electricity,   in   performance  of  his   duty.     Willey   v. 

'  ^Boston   Electric  Light  Co.    168   Mass.   40,   37   L.R.A.   723,   46   N.   E. 

395.  "' 

Insufficient  assistance  to  promptly  replace  electric  wires  broken  simul- 
taneously in  many  places  by  an  unusual  and  unexpected  storm,  as 
an  excuse  for  delay.  Boyd  v.  Portland  General  Electric  Co.  37  Or. 
567,  52  L.R.A.  509,  62  Pac.  378. 

Exercise ,  of  due  care  to  prevent  injury  by  dangero.us  electric  wires.,  Per- 
,ham  V.  Portland  General  Electric  Co.  33  Or.  451,  40  L.R.A.  7?9,  72 
Am.  St.  Rep.   730,  53  Pac.  14. 

Liability  of  city  for  death  caused  by  contact  with  unused  telephone 
wire  which  crossed  close  to  a  charged  electric  light  wire,  and,  sagging 
so  as  to  interfere  with  public  travel,  was  cut  by  a  councilman  and 
wrapped   around  a  npst  within   reach   of   pedestrians   and   wi^h   one 


XX.— PROVINCE  OW   OOUET  AND  JURY.         621 

end  resting  on  the  ground  of  in  the  water.  Mooney  v.  Luzerne,  186 
Pa.  161,  40  L.R.A.   811,  40  Atl.   311. 

Where  the '  evidence  tended  to"  show  that  a  person's  death  resulted  from 
lightning  striking  telephone  pole  and  being  communicated  from 
thence  to  a  telephone  instrument  near  where  person  was  seated, 
whence  it  jumped  to  his  body,  it  was  for  the  jury  to  determine  what 
force   passed  'over'  the  wire,  whether  there  were  suitable  appliances 

'"'  '  known  which  would  have  prevented  such>  injury,  whether  the,  com- 
pany was  negligent  in  aiot  providing  such  appliances,  and  if  death 
resulted  from  such  negligence.  Griffith  v.  New  England^  Teleph.  & 
Teleg.  Coi(;72;  Vt.  441,  ,52  L.R.A.  919,  48  Atl.  ,643. 

'Whether  a  bolt  of '  lig'htning  striking  a  flagstaff  might  be  conducted  by 
wire  to  a  building  300  feet  distant  and  burn  it,  where  the  evidence 
of  experts  was  conflicting.  Jackson  v.  Wisconsin  Teleph.  Co.  88  Wis. 
243,  26  L.E.A.  101,  60  N.  W.  430.  .  i    -     ,  ; 

The  rule  res.  ipsa  lp,qidtur  lis,,  not 'OV,er,C9me  iby ,  merp  ,evi|dence  that  one 
supplying  electricity  ,  used  due .  <?ar^ :  the  accident  occurring  by  mere- 
ly rattempting,  to,  turn  on  a  light;,  buj;,  the  case  ought  to  go,  to  the 
jury.  .Turner  v. ,  Southern  Power,  Co.  154  N.  C.  131,  32  L.R.A.  (N.S.) 
848,  69  S.  E.  767.  ,  ,    ,  .  ,  ,     ,, 

Negligence,  of  i  a  village,  in  permitting  a  live  electric  wire  to  hang  in  street 
iS'  for  the:  jury,  to,, he  determined  frpin  length  of  tjme.it,  had  been 

I  ,  hangings  whether  the  authorities  knew  or  ought  to  have  known  of  its 
r,     condition,  and  whether  from  its  location  it  was  dangerous  to  travel- 

/  :  ers,.  ■  Fox  v.  .Manchester^,  183  N.  Y.  141,  2  L.R.A.(N.S.),,474,  75  ^N.  B. 
1116. 

Negligence  of  vendor  of  electricity  in  failing  jto  inspect  wires  carrying 
a  powerful  i  current  for  two  years,,  where  ;w,ires  were  strung,  along 
highway,  so  near,  together  as  to.  touch  in  swinging,  and  so  that  a 
break,  in  insulation  might  cause  them  to  melt  in  two.  Lewis  v. 
Bowling  Green  Gaslight  Co.  135  Ky.  611,  22  L.R.A.(N.S.)  H69,  117 
,    S.,;W,,  278.     ,■,,,•,,  .,',,,,, 

'Failure  to  discover  a  break  in  a  wire  strung  along  a  highway,  so  close 
to  another  wire  that,  insulation  :  being  worn  off  both,  of  them,  they 
were  likely  to  swing  together  and  burn  in  two.     Ibid. 

Question  of  improper  insulation  and  climatic  conditions  immediately 
preceding  an  accident,  where  it  was  shown  that  if  the  insulation, 
which  was  worn  and  frayed,  had  been  good,  current  would  not  have 
"leaked,"  except  "in  quite  a  spell  of  bad' weather,''  and  that  the 
•  wire  had  never  been  inspected  since  strung  six  years  before;  Musolf 
V.  Duluth  Edison  Electric  Co.  108  Minn.  369,  24  L.R.A. (N.S.)  451, 
122N.  W.  499.   1      ,,!   ,,- 

8  Whether   company ,  used   reasonable  precaution   before   supplying  gas  to 
tenants  of  an  apartment  house,  to  ascertain  that  other  tenants  would 
'     suffer  no  harm  from  gas  escaping  into  their  rooms.     Schmeer  v.  Qas- 
•■i     ;  light  Co.  147  N.  Y.  529,  30  L.R.A.  653,'42  N.  K  2Q2. 
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Whether,  from  the  notoriety  attending  the  construction  ,pf  a  se^er,  a 
gas  company  with  a.  proper  system  of  inspection  would  or  ought  to 
have  had  Icpowledge  of  ;a,,le3.1c  in,  it^  pipe  ,c^i)^^d,,by,,thg,  conptruc^tifln 
of  the  sewer,  sooner  than  the  leE^lc  was,  discovered.,  ,  JCoelsch ,  v..  Phila- 
delphia Co.  ,152  Pa.  355,  18  L.R.X,  759,  34  Am,  St.  Eep. '  653,  _ 2^  Atl. 
522.  , ,,,„,         ■     '■/'     ,^„„     ,       ,_,'„■     , 

Failure  of  inspectors  to  find  gas  leak,,  where  they  .merely  viait?d  the 
'  place  and  found  no  odor  of  gas,  the  leak  i  being  under  ground.  Con- 
solidated Gas  Co.  ,y.  Connor,  114  Md.  14Q,  32,  L.R.A.(N.S.)  809,  78 
Atl.'- 725;  ., 

Negligence  in  permitting  the'  escape  of  gas '  and  in  the'  explosion  of 
escaped  gas,  and  negligence  lOf  plaintiff  contributingi ,  thereto,  ,3bpii)'d 
go  to  the  jury  if  there  is  any  foundation  in,  the  evidenpe  for  such 
questions.  ,  .       ■     ■  ,,,,,        ,,■,,, 

See  note  in  29  L.R.A.  354. 

8  Whether  a  municipal  corporation  exercised  due  care  in  turnings  a  large 

'  quantity    of    crude   petroleum,'' in   midsummer,'  into  '  a;  public    sewer 

with  an  obstructed  outlet,  and  leaving  it"  foir  days  without  taking 

precautions  to' prevent' an  explosion.     Fuchs  v.   St.'  Louis,   133   Mo. 

168,  34  L.R.A.  118,  31  S.  W.  115,  34  S.  W.  508. 

4  Whether  compressed  air  is  such  a  dangerous  ageiicj''  as  to ■  demand  the 
'■  adoption  of  safe  precaution  to  prevent  injury  to  others  in  its  use, 

'  and  wtethei*  of  not  adequate  me^Sul'^s  were  employed,  is  a  '  court 
question  only  when  the  facts  ar^'  undisputed  and  but  one  'inference 
can  be  drawn.  Galvest-on,  H.  &  S'.  A.  E.  Co.  v.  Ourrie,  lOO  Tox.  136, 
10  L.R.A.(]SI.S.)   367,  96  S.  W.  1073. 

Whether  the  owner  of  a  pond  violated  his  duty  to  his  neighbor  in  suffer- 
iilg  water  to  reach  latter's  land  by  percolatibni  or  in  failing  to  pre- 
vent ^uch  percolation' after  '  no-tice.  Moore  v.  .  Berlin  Mills  i Co.  74 
■N. 'H.  305,  11  L.R.A.-(N.S.)   284,'  124' Ami' St..  Rep.  908,  67'Atl.  578, 

"      13  A.   &  E.  Ann.   Cas.  '217.  '  '         '  .;;  '■  >      .,:        i 

Negligence  in  sending  up  a  skyrocket  to  such  a  height  an-d  wifh  a  case 
of  such  weight  that,  in  falling,  it  fella'  a  spectator  to  the  ground, 
"  Crowley  v.  Rochester  Fireworks  Co.  183  N.  Y.  353,  3  L.R.A.  (sN.S.) 
330,  76  N.  E.  470,  5  A.:  &iE.i  Ann.  Gas.  538. 

Negligence  of  a  bottler  of  aerated, ,  water,  ;where  ,it.  was  ,  shown  that  he 
knew  of  the  liability,  of  bottles  to  explode,  and  that, his, tests,  ■v/^re  in- 
adequate to  justify  the  conclusion  that  tltey  would  not  explode, under 
customary  usage,  and  that  he  was  reasonably  chargeable  with  such 
:  knowledge.  Torgesen  v.,Schults;,  192  N.  Y.  156,  18  L.R.A,(N.S.)  720, 
127  Am.  St.  Rep.  ,894,  ,84  N.  E.  956.  .      ,,,,,,; 

Whether  an  appliance  in  its  ordinary  use,  in  the  hands  of  a  servant,  is 
liable  ,to  endanger  sfj-angers.,  .  Barmore  v.  Vicksburg,  ,p,  &,  P.,  ^.  Co. 
,      S5  Miss.  420,, 7Q  L.R.A.  .627,  38  So.  210,  ,3, A., &  E.  Ann.,  Cas.  594. 

6  Whether  one  about  to.  go  near  defectively  insulated  electric  light  wires, 
in    the    daytime,  lis    chargeable   with,  knowledge  that    they    may   be 
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charged   and ,  dangerpus,   so   as  to   assume, the   risjc  of  ,injury  there- 

,,   ,|from,,   Stevens  v.,  United  Gas,  &' Electric  Co,  J3,n'.,H.  59,, 7p  L.R.A. 
'       119,"00,  Atl.,848.  ( 

Whether  night  patrolmaa  exercised  due  care  in  turning  electricity  on  to 
light  wires,  as  ;  was  his  duty,  when  he  did  not  know  it  had  been 
turned  ^off  because  lightning  had  burned  off  the  insulation.  Willey 
V.  Boston  Electric  Light  Co.  168  Mass.  40,  37  L.R.A.  723,  46  N.  E.  395. 

Exercise  of  due  care  in  ^touching  an  electric  light  wire  on  outside  of  a 
building  by  one  not  an  expert.  GriflBn  v.  United  Electric  Light  Co. 
.164  Mass.  492,  32  L.K.A.  400,  49  Am.  St.  Rep. r  477,  41  N.  E.  675. 

Want  of  ordinary  care'  of  an  employee  in  going  out  at  night  on  a  metallic 

roof,  with  his  employerj .  to  secure  signs,  endangered '  during  a  he&Vy 

rain,  and  coming  in  contact  with  electric,  wires  he  knew  were  there, 

but  which  it  was  not  shown  that  he  knew  to  be  dangerous.     Giraudi 

,  V,  Elqctrio,  Improv.  Cp,il07  Cal.  120,  28  L.R.A-  596,  48  Am.  St.  Rep. 

,  114,  40  Paq.  ,108.  ,, 

iiineman'B  negligence  in  going  lip  a  frame  which,  carried  electric  light 
wires  as  well  as  those  which  he  was  working  on,  where  he  was  injured 

,  ,,,  by, coming  in-contact  with  uninsulated  light  wires  withini  a  few  inches 
of  the  frame,'  while  freeing  his  pliers  from  another  wire.  lUings- 
worth  V.  BostonElectric  Ldght  Co.  161  Mass.  583,  25  L.R.A.  552,  37 

,.      N.-P.  778.  '  .'  .....:.-,■ 

Whether  a  person  knew  or  ought  to  have  known  of'  the  absence  of  appliance 
,:  ordinarily  used_to  ground  telephone  wires,:  iind>  whether  he  was  neg- 
ligent in  sitting  near  .a  telephone  lacking  such  appliance.  Griffith  v. 
New  England  Teleph.  &  Teleg.  Co.  72  Vt.  441,  52  L.R.A.  919,  48  Atl. 
643.  ; 

Whether  ilineman   was   negligent   in   atteiiijiting  to '  asceiid  pole   between 

'  wires  carrying  heavy  curreiits,  rather  than  go  outside  the  wires  over 

the  ends  of  the  cross-arms,  where  he  had  no  knowledge  of  the  defective 

insulation  on  the  wires.     Miner  v.  Kranklin  County  Telephi  Co.  83 

Vt.  311,  26.[L4.A.(N.S.)   1195,  75  Atl..663. 

Whether  pedestrian  was  nejgligent  in  seizing  a  wire  hanging  in  the  high- 
way.    Fox  V.  Manchester,  183  N.  Y.  141,  2  L.R.A.  (N.S.)   474,  75  N. 
E.  1116;  Lewis  v.  Bowling  Green  Gaslight  Co.  135  Ky.  611,  22  L.R.A. 
,,    ,(N.S..),  1109,,  117, S.iW., 278.,.  .    ,  ,i.,    ... 

9  .Making  lights  in  ceUar  wher,e  gas  had  escaped,  after  time  had  elapsed, 
(making  uncertain  causes  of  resulta^^it  explo8i<p]i.    Consolidated  Gas  Co. 
V.  Crocker,  82  Md.  lis,  31  L.R.a!  YsS,  33  Atl.  423,'' 

Negligence  of  an  eighteen-year-old  boy  in  searching  for  leak  in  gaa  pipes 
,,.  ,with  a  lighted  candle.     Schmeer  v.  Gaslight  Co.  147  N..  Y.>  Q29,.,30 

,'';',,]^,]:^'.A.;'65^  42,N,  E,,202..,,  „,,,.,,  '  .).    , 

Whether  looking  for  a  gas  leak  with  a  lighteid  match  was  negligent.    Pine 
j^  ,.  J^lufE  Water  &  Light  Co.  v.  Schneider,  62  Ark.,  109.  33  L.^.A.  366,  84 

;,,„\'yg..;W,;^4,7.     ,    ' 
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Negligence  in  disconnecting 'ga§' pipe  in  disused  house  line,  where,  nn- 
l£nown  to  person,  the  pipe  had  been  co'niiected  to  a  new  main,  iiid  he 
was  asphyxiated.  Pulaalii  Gaslight  Co.  v.  McClintock,  97  Arkl  576, 
32  L.R.A.(N.S.)   825,,  134  S.  W;  1189,1199.       ,,  ■•      .' 

1  Whether  one  was  negligent  in  going  upon  a  boat  at  a  wharf,  and  going 
to  sleep  in  the  cabin,  knowing  that  contractors  were  blasting  near  by. 
Smith  V.  Day,  49  L.E.A.  108,  40  C.  C.  A.  366;  100  Ffed.'  244. 

Whether  ferryman  was  contributorily  negligent  in  approaching  blasting 
operations,  where  blasters  gave  warning  but  were  uiiaware  of  his 
presence,  though  he  was  aware  of  theirs  and  called  to  desist.  '  Gary 
Bjos.  V.  lyiorrison,  65  L.R.A.  659,  63,  C.  C.  A--  267,  129,  F^d.  177. 

Whether  a  purchaser  of  cartrioges  could,  by  the  exercise  of  reasonable  care, 
have  detected  that  they  were  not  ithe  kind  for  which  he '  asked.  -Smith 
V.  Clarke  Hardware  Co*.  100  Ga.  163,  39  L.R.A.  607,  28  S.  E.  73: 

B  Negligence  ol  the  owner  of  a  horse  in  hitfchihg  it  within  k  few  feet  of 
a  hive  of  bees,  virhich  he  could  have  seen  had  he  looked.  Parsons  v. 
Manser,.  119  Iowa,  88,  62,. L.R.A.   132,  ,97   Ana.  St.-  Rep.   283,  93  N. 

,,   ,     W.  86. 

Negligence  im  allowing  machinery  from  which  a  set-screw  projected  4  or  5 
inches  on  a  beam  revolving 'so  fast  screw  cduld  not' be  seen,  ^to  re- 
main unprotected,  with  notice  that  the  structure  was  used  ty  men 
and  boys  as  a  fishing  platform.  Biggs  v.  Consolidated  Barb-Wife  Co. 
,60  Kau.  217,  ,44,Jj,B,A.  65,5,  ^6  ?»(!.  4.   ,,     ,,,,,, 

Whether  fourteen-yearTold  boy  had  !  sufficient  intelligence  to  be  capable 
of  contributory  negligence,  where  he  was  injured  by  a  set  screw  pro- 
jecting, 5  or  6  inches,  from  beam  revolving  so  fast  the  screw  could  not 
be  seen.     Ibid. 

9  Necessity  for  bracing  a  wall  in  course  of  construction,  where  plans  pro- 
,  vide  for, ;suc,h  bracing.  .Dettmering  v.  English,  64  N.^ J.  L.  16,  48  L.R.A. 
106,  44  Atl.  855.  ,  ,■■:. 

Whether  due  tare  was' exeircised  in  the  construction  of  structure  to  be  used 
by  the  public  for  a  consideration  in  view  of  its  purpose.  •  Barrfett  v. 
Lake  Ontario  Bea,ch  Improv.  Co.  174  N.Y.  310,,  61  L.R.A.  ,829,  66  N. 

-/;'  ,-,-E.  968.        '       .     i    ,         . 

Where  there  is  no  dispute  as  to' the  facts',  or  but  one  in- 
ference can  be  drawn,  it  is  for  the  court  to  say  whether  there 
was  negligence  in  guarding  against  fire*  or  explosion,*  but  other- 
wise it  must  go  to  the  jury.* 

I  Whether  starting  back  fire  to  protect  propertjj^  was  negligent,  when 
negligence  was  not  inferable  from  the  undisputed  facts.  Owen  v. 
i  Cobk,  9  Ni  D.  134,  47  L.R.A.  646,  81  N.  W.  2,85. 

Executor's  negligence  in 'failiAg  to  apply  for  vacancy  permit  for'in'sured 
premises  which  continue  vacant,  which  had  been  granted  With  an  agree- 
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ment  to  extend  it.     Henderson  Trust  Co.  vii  Stuart,  108  Ky.  167,  48 

L.R.A.  49,  55  S.  W.  1082. 
^  Duty  to  repair  weak '  boiler,  whel'e  adequate  time  elapsed  befbre  explbsion. 

Louisville,  N.  A.  &  C.  E.  Co.  v.  Lynch,  147  Ihd.  165,  34  L.R.A.  293, 

44  N.  E.,997,  46-N.  E.  47a.    •  <'  " 

8  Unless  evidence  givien  to  rebut  the  preStimption  Of  actionable  negligence 

arising  from  the  kindling  of  fire  by  sparks  frofti  a  locomotive'  is  con- 

blusive  both  as  to  facts  and  inferences  to  be  drawn  therefrom,  the 

question  bf  ne^li^ence  is  for  the  jury.    Continenttil  Ins.  Co.  v.  Chicago 

&  N.  W.-R;  Co.  97  Minn.  467,  5  L.R.A.(N.S;)  '99,  107  N.  W.  548. 
Whether   railroad   employees   exercised   due   diligence   in   extinguishing   a 

fire.    Missouri  P.  R.  Co.  v.  Platzet,  73  Tei.  117,  3  L.R.A.  639,  15  Am 

St.  Rep. '771,  11  S.  W.  160. 
Failure   to   exercise    reasonable   prudence   by   neglecting    to    burn    grass 

around  a  haystack  as  a  protection  from  an  approaching  prairie  fire 
■'-'  ■  seen  twenty-four  hourt  bSfore  it  reached  the  staick.     Brown  v.  Brooks, 

•      85  Wis.  290,  21  L.R.A.  S55, '55  N.  W.  395."  '        ^ 

'Pj-evehtive  Cjl're  of  a  main  setting  a  fire  on  his  own  premises.  ,  Mahaffey 

v:  J.' L.Rumbarger  Lumber  Co.  61 'w!  Va.  571,  8  L'.fi.A.  i;  N.S. ) '  1263, 

56  S.  E.  893. 
What  'is'  ordinary   care   to   avoid  setting   fire,  from   a   threshing-machine 
'       eiJgine.     Martin  v.  McCrary,  l'l5  Tenn.  316, '1  L.R.A.  (lir.S.)    530,  89 

'S.W.'324.  \  '■     ''     '     '  '         ''"'\  ,," 

It  has  been  held  a  jury  (juestion  whether  there  was  negli- 
gence jin  selling  for  food  tljiat  which  was  unfit  and  dangerous.^ 

I  Negligence  in  'selling  bad  meat.     Craft  v.  Parker,  W.  &  Co.  96  Mich. 
'    245,;21  E.R.A'.  139, '55  N.  W.  812.'  ':  ■' "        "     ''         ''    "" 

28.  Negligence  as  to  servants.  , 

,  ,^  I,t  is  fo^  the  jury  to  determine  whether,  in>  a,  giyen^  situation, 
the  danger  was  one  the  master  should  have  known  and  guarded 
against,  or  whicL.the  servant  assumed,*  or  of  which  warning 
should  have  been  given,*  or  whether 'warning  was  sufficient;* 
and  whether  place  of  work  or  appliance  furnished  was  a  safe 
one  or  inight  hav^  been  made'safe,*  and  'whether  rules  were  heed- 
ful or  tho^e  given  suitable  for  the  government  of  emplpy.ees.^ 
Whether  a  ri|Sk  was  such  that  a  servant  appreciated  and  assumed 
it;®  or  whether  he  was  contributing  tonthe  master's  negligence,' 
is  generally  for  the  jury,  but  may  be  of  law  for  the  cdurt:* 

I,  Whether   a   machine   had.  acted   abnormally   so   as   to   be   dangerous   to 
operatives,,  for   a   sufficient   period   of  i  time   to  i  charge   master   with 
Abbott,  Civ.  Jur.  T.— 40. 
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,  ;knowledge  ofi  ,itei  abnormality,  is,., fori  the;  jury  when  ■  the  time  had 
neither  been  long  enough  nor  short  enough '  foif^  the  court  to  sky  as  a 
master  of  law..  Fleming  v.  Nqjrthern  ,?^jssus,  P.aper  ,]^ip,  :135  ,Wis.,,l?i, 
,.     15,L.R.A.(N.^.)'701,:;114iN.  ,.W.  ,841.,     ■]'  :.,,,,-     i 

Whether   a  contractor  who   was   engaged  lift  cutting -a  trench   alonlg  the 

fpupfiatiQn  of  a  chimi^^}^,,Vilidpr,  whiich  he  , had  j;un  ,tujinela  tg  be  filled 

with,  m,a,spi^^-y_  to,,, support,  .th;^;  cjjimney,  leaving,  a  support  qf,  earth 
betwfe^n,;th^  tujrinel.rqqf  a,nd,  the,  chimney,,  was  Ijable  itQ  seiivfints  re- 
quired,to  work, in,  the  tunnel,,a,f|;eT,ilie  ,kne)v,,th^ilthe, supporting  earth 
W,as  s^^turated;  W|iih  water. ,  Fiinjn  y.  :Cas^idy>/ 160  JI.  Ym  584,  53  L.E.A. 
877,^  59  |N.  E.  m.      ,_^  '  i  ,',,,,.    .,,,,,,  .    ;,,,,,,,,       :  .,:    .;' 

Whether;,  ap  engiifeer  leavingi  i\n  engine  lUn^ej;  stpam  hpjding,  a  train  on 
a  heavy  grade  ought  to  have  foreseen,, tha);,  an  ignorant ,|firpmfun  left 
in  charge  might  unintentionally  put  it  in  motion.  ,  Me,xican  l!^at.  ,B. 

'■",     'Co;'v;  Sussette,' 86  ■'fex.'708,  24  L'R.A.' 642^  '36,S;'W.  ipjfS,, 

•i'l  it    ^M .    .■'■;     ■■'■      '     ■,  ■■,[    ,H'i    '5'  ■        ■     1*'',      *'       ''^    -■  • 

Leaying  dangerous  machinery  unguarded,,  fpr  nine,  d,^y8  whijg ,- men  were 

working  about  it,  wh^e  i,t  w^s -alsci!,.desira)jle  to  keep  it  uncovered 

to. observe  the  working  pf  the  dpfect.    Peterson  v.,  Iferchants'  |jl,eyatQr 

''   'Co.'  lll"Minn.'  105,' 2V' Llti.A.(,ilSr.'s.')'"816,'  isf  Am.'  St.  ,Eep.  |537,  126 

'■■'iJ.  w.  sk.'/  '  '     '    ''       ■  "      ,    ',,- 

2  Whether  a  householder  was  negligent  in  failing,  .to  notify  ^p,rvantj,|i^Jy) 
was.  hired  to  cut  wood  and  pile, , it  in ,  a ,  c^eliiar,  of  the ,  ^exist^fl^e^  ,of  an 
uncovered  hole  in  cellar  bottom,  where  the  evidence  as  to  .the, , darkness 
of  the  cellar  is  conflicting.  Eastland  v.  Clarke,  165  N.  Y.  420,  70 
L.R.A.  751,  59  N.  E.  202.  .  ,  I 

Railt-oad's '^difiJy'  to  Warn' employees,  and  to  instruct ,  guards  placed  in  a 
station,' ti'^Ual*d''agd,inSl!  burglars.  Lipscbriib  v.  'Hoiiston'^' T.' C. 'R. 
Co.  95  Tex.  5,  55  L.R.A.  869,  93  Am.  St.  Rep.  804,  64  S.  W.  923.     , 

Ihe  exercise  of  ordinary  prudence  of  hfjspital  managers  1 1^  assigning  a 
nurse  to  attend  a  patient  whom  they  knew  to  be  suffering  from  a 
contagious  disease,  but  of  which  fac1jj;jig„  nurse  was  ignorajjtjt  whgre 
their  conduct  was  explainable  upon  divergent  theories,  ifewett  y. 
WPmanV  Hbspit'sll  Aid'Asso.  73 'N.' H.'556]  7  L.R.A!  (N.S.)    498,  64 

;.,  :,,Atl.  190.  ,,,!.!        .  '  ,:,-',,!.,.  ,    _ .  '' 

'§0,  iWhether  a  ireastanaWe  doubt  in  the  mind  of  attending^  phjtsicisln  twouUl 
jus.^ify,  om,is^ion|t9i  notify  , the,  nurse  .assigned  tp, the  case,  that,  the 
disease  might  be  pf,  a  contagious  qhara^ter,.   .IbioL,  ■,,  1  ,,    i 

8  Whether  telephone  company  sending  lineman  out  to  straighten  ,  ,E^  pole 
iised  sufficient  precautions  in  ,  telling  hiiji  .only  that  he  should  use  a 
'giiy'  wire  if  it  leaned  badly,  where  it  knew '  that  the"  pole  had  pulled 

'''■'■  out  of  the  ground;  and  he'  might  have  well  lielieved  otlier^ise.  'Willis 
,y.  Plymouth  &  C.  Teleph.  Exch.  Co.  75  N.  H.  453,  30  L.R.A.  ( NiS.) 
477,, 75  Atl.  877.    ,,,,;         ,.;    ,,,,,,   T,:       Ml;    .,ii    :-.     ,i..  ;  ■'■■   ' 

Infant  servants. — Whether  a  master  has  performed  his  duty  in  warning  a 
child  of  the'damger  of  a  platform'lo  -^hich  he  i's  setit  is  for  thte  jiiry 'lin- 
der  proper  instructions,  unless  the' want  ofevidentje  of  negligence  is 
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so  cleat- : and, obyious  that,  assuming;  all.  6ffered  to  h&.true,>  and,  add- 
ing to  it  every  fair  and  legitimate  inference  deducible  tlierefrom,  it 
is  iinsuffioient  to  warrant  a  finding. of  i  negligence.  '>  Ghamhers  v.  Wood- 
bury Mfg.  Co.  106"Md.,496,  14  L.R.A.  (.N:S-);  383,  GS.Atb  290;,. 
4  Whether  mill. owners  have  -failed  to  exercise  due  ca,re)  to  fulfil,  statutory 
duty  , to '  safeguard  their,! machinery  by,  not- adopting  a  particular  de- 
vice is  aijury  question,  unless  such,  device  is  bo  far  out  of|,the  or- 
dinary that  the  court  can  say, as;  a  matter  of  law  that; its'/ adapta- 
bility ~  could  not,  by  the  use  of  due  care,  be  foreseen;,  ,  Barclay  v. 
Puget-iSound  lia,-^hg^^fio,,,  i8.  ,W/?-,?^r  241,  le,,  ]H-P,4,,(l!f-S,),.  140,  ,p|i 
Pac.  4g0£    ,  ,   '  ,„  ,,iT,v    _^     ,,.,.,,..-'  /.','  ,  ,     "  ', 

Whether  a  particular  machine  was,  or  could  ihave  been,  properly:  or  ad- 
y-,,  ^jvantag^o^vsly  guard^!^  a^  required,  by  .statute,  where  evidence  is  .eon- 

,,,  ,.iiicting..ijbii}.  '.,„|,.,.u.  ,,   ,,i       .,    .  ,.,|,.) 

Whether  theifact)  that  a/nj.gtal  lug  fastening  grooved  wheels  on  a  Jadder 
to  a  pipe  on  which  they  fan  afforded  reasonable  ground  for  anticipat- 
,,ing  ifljury  tp  efripjoyec  .frpw,,jjsijpg  tl/e  .lad(Jey,, , findj  lyft?  ,?^^W,^!^° 
,,,  charge ,, the  .Hijasi^^ri  ^ with,. Jciiowledge  of  the   fapt.,     Rogers,  v.   Roe,   74 
,;,_t'n,  J.  ,L,  6;i5,  13  L.i^.A,.(l;;r.S.)   691,  6,e.,Atl,,49,§.  ,,i.;,„ 

Whether  a  master  was  negligent  in  failing  to  provide  some  applif^nee  for 
j,,,     thawing  giawt  powder,  which  was  .necessary  to^th^  w.Pii;k  and  frequently 
.froze,  wh'p^rgjtl^^.  te9,tJ.fl1oay  .Ti^fis, ,C|9nflicting  a^|tp.,t^i^  ,hazard^!,9f  .thaw- 
ing it  at  .aU;  open  fire, ,  aiid;|the -exiptencp,, and  ^gafety  jOf  ^nqther  ap- 
pliance.    Orman  v.  Mannix,  17  Colo.  564,  17  L.rIa.  602,  31  Am.  Si;. 

'■    &p;S4(i;;3b"Pac;  1037.""  ■'•    '-'-":"  ■■■''>-••'•■  ^'""•-^"i  ■';'j' ,  ■^'""""" 

It  should  be  left  to,  the  iurv  to  infer  whether  there  was  negligence  on 

master's    part,    where    machine    started  .f^-om  ,  ,unknp.-\yn  ^  cause ., while 

operator  was  cleaning  it ,  after  having  shifted  off  the  belt,  the  belt 

'  shifter  'being  'im'perfect'.'     Rdss  '  v.   Double   Shoals   Cotit'ori  ' ']Vtills,'"i4i) 

'      "N.   C.  115,'l  L.E.A:(N.S.y  2'98;'52"S'.  E'.'i2'1.  '  ''•''    '"''   "^ 

Whether  pile  of  slippery ,  lumber  \Y_ithout,  crosspiece.s  yas  sfi,. defective  as 
to  render  working  place  unsafe.  McCormick  Hairyesting  Mach.  Co. 
V.  Zakzewski;  220  111.  522,  4' L.R.A.'(N.S.)"  84§;  77 'N. 'E.' 147;  "" '^  ° 

V^Tiether  a  machine  with  an  ^uncovered,  cogwheel  at  a  point  where  serv- 
ant may  be  called  ty  his  duties  was  a  reasonably  safe  one,,  Strick- 
land v.  Capital  City  Mills,  74  S.  C.  16,  7  L.R.A.(N.S.)  '426,  '54  S.  E. 

•  'II   '220   '    -|,>ji,!,M J    I'--       i!iii--i!,;    ',.il    ..■"',  J  .iliiin-,  -■;   •: ,,(,,.,  1  ,,|ii     v\  i,\  H 

Whether  master  rendered  place  vph^re  servant 'was' to  work  unsafe,  in  re- 
moving a  tongue  of  'earth  from  between '  two  ditches,  by  attempting 
to  throw  down  too  long  a  section  at  one  time  without  precaution  to 
'   prevent   accidents;  whei'e  there  is  a 'fair  inference  'that  sufth   is  the 
case.'    ftilgar  v.  Walla  Walla,  50  Wash.' 470,  19  L.R.A.  (N:S.)  '367,  97 
,,    iPac.  498,.         .,.■,,     ,  ...      tI  ■, 

Negligenice  of  iri,aster  in  using  old,  spliced'  harness  the  leather  in  which 
was    dead,    where    harness"  broke   and'  servknt   wfeis. •■injured  .thereby. 
,,1  ,;,Mur.phy  ,v.;P'J'I,eil,,2Q4  Mass.  42,  26  WR.'A.M ■^■)   U^  9D  N.,E.  406. 
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Whether  company  was  negligent  ia  furnishing  a  certain  kind  of  fuse  to 
"its  miners,  when  a  better  and  safer  kind  had  been  introduced  within 
recent  years  and  was  in  common  uSe.  Wiita  v.  Interstate  Iron  Co.  103 
Minn.  303,  16  L.R.A.(N.S.)   128,  115  N.  W.  169. 

Master's  negligence' in  storing  dangerous  quantities  of  powder,  dynamite, 

and   dynamite  caps  in   room   provided   for- workmen  during  time  of 

'    storm,  and  for  their  ciothing,  tools,  and  lunchesi  at  all  times.  •. Brown 

V.  West  Riverside  Coal  Co.  143  Iowa,  662,  28  L.R.A.  (N.S.) ,  1260;  120 

■       N.  W.  732.  ■•      :  •  -,    ..>:■ 

I'ermitting  miners  to  use  shaft  known  to  be  dangerous.  '  Hagerty  v.  Mon- 
tana Ore  Purchasing  Co.  (Hagerty  v.  Wilson)  38  Mont.  69,  25 
L.H.A.(;N.S.)   356,  98  Pac.  643.  •  i    .i      ; 

Infant  servants. — Negligence  of  em'ployer  of  boys  in  permitting  floors 
close  to  exposed  gears  to  become  so  slippery  as  to  afford  insecure 
footing.  Mundhenke  V.  jOregtovCity  Mfg.  Co.  47' Or.  i  127,  1  L.R.A. 
(N.S.)   278;  81  Pac.  977.  ■ '   '■■'••■      ■      •- 

6  Whether  a  master  has  promulgated  suitable  rules  for  the  government  of 
his  employees,  when  the  evidence  is  such  that  different  inferences 
might  fairly  be  dtawn.  Johnson  v.  tjnion  Pacific  Coal  Co.  28  TJtah, 
46,  67  L.E.A.  506;  76  Pac.  1089.  l  '■  '  ''' 

Whether  railroad's  rules  for  the  running  of  trains  were  adequate  to  avoid 
a  collisi6n  between  two  trkins  running  off  time.  Spiague  v.  New  York 
&  N.'  E.  E.  Co.  68' Conn.  3'45,'37  t.R^A.  638,  36  Atl.  791. 

Commonly  the  question  whether  rules  for  the  government  of  servants  in 
their  labor  are  needful  for  their  safety  rests  in  the  facts  and  circum- 
stances, and  therefore  ought  t6  gO  to  the  jury.'  See  note  in  43  L.R.A. 
''314,  and  cases  there  cited.  >'  ■     '  'i 

Disobedience  of  rule  by,  seryiint  ,is  such  stroijg  evidence  of  negligence  as 
to  take  the  case  from  the  jury  in  many  instances,  but  it  may  be  a 
question  for  the  jury  if  there  is  a  conflict  as  to  whether  the  rulep 
were  knowingly  violated.     See  note  in  24  L.R.A.  662. 

6  The  question  of  contributory  negligence  and  assumption  of  risk  is  for 
the  jury,  under  proper  instructions  from  the  court.  LaFollette  Coal 
Iron  &  R.  Co.  y.  Minton,   lit  Tenn.'  415,  ll' L.R.A. (N.S.)    i78',16l 

■     S.  W.   178.  ,,  .^,       ,  .-  .         t :^  u;k 

Where  the  evidence  is  conflicting,  the  questions  of  contributory  negligence 
and  the  assumption  of  risk  are  f9r  the  jury.  Johnson  v,  Griffiths- 
Sprague  Stevedoring  Co."45  \yash'.'  ^78,  8  L.R.a1(N.S.)  432^  88'  Pac. 
'  193.' '■_     '     ^       ''  '   '  \  '".,'' 

Obviousness  of  danger  of  cleaning  a  machine  in  motion.  .  Moore  v.  Dub- 
lin Cotton  Millg,  127  Ga.,:609,  10  L.R.A. (N.S.)   772,  ,56  S.  E.  839. 

Whether  a  reasonably  prudent  man  would  have  assumed  the  risk  of  de- 
fective appliance  which;  master  had  promised  to,  repair.  Comfer  v. 
Meyer,  78  N.  J.  L.  464,;29iL.R.A-.(N.S.)  .597,  74  Atl.  497. 

Assumption  of  risk  by  employee  Stationed'  near  stored '  dynamite,  where 
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,  ;  he^  waa-^hown^to,  be  inexperienced,  , and  did  not  appreciate  perils  of 
his  position.  Brown  v.  West  Riverside  Coal  Co.  143  Iowa,  662,  28 
L.R.A.(N.S.)  1260,  12p  N.  W.  732. 
Whether  locomotive  eiiginer  assumed,  risk  where  he.  repaired  ecppntric 
strap  imperfectly.,  and  ,th,er^?ift^,r  was  able ^  to  run  18 J  put  of  19 
miles  hecessary,  to,  go.,,,  Kpi-pis  v. ,, Minneapolis  4  pti,  L,  B,  Co.  108 
Minn,  449,  25  L.R.A.(N.S.)  '  339,  133  Am.  St.  Rep.  462,  122  N.  W. 
''668.   '"   '"^r''""   "^"i"    '      ■    ■■:"■  ■   i'i   ">    '   ■•■■  ■'"   ■         '■  ■'    ''■  -  ■'   ■' 

Under  orders  of  piaster. — Whether,  the  hazard  9^  ,8-  required  service  was 
so  great  that  a  reasonably  prudent  employee  would  not  have  under- 
taken it  ,whe4i  ordered  into  a  platte  of  danger,  and  whether^  when  un- 
dertaken, rtasonable  fc'a're  was  ^xSrcised,  whfere  the  evidence  is  conflict- 
ing. -  St;  Louis  &  S.  F:k.  66.  V.' Morris,  76  kah:"8;36,  13  L.R.A.CN.S.) 
1100,  93  Pac.  153. 

By  infant  servant's: — Whether  a  youth  employed  in  coupling  cars  had,  or 

ought  to' havy  had,  knowledge  or  appreciation  of  the  danger  incident 

to   the'  use  of  guard  rails  with  ho' blocking  between  theih   and  the 

mains'rails.     Davis  y..',St.   Louis,  I.  M.  &  S.  K,  Co.   53  Arki,,117,  7 

I  L.R.A. '283,   13  S.  W.   801.  :.-.,. 

7  Conti'ibutory  negligehce'  of  kl  servant'Who'  comes  in  oontactwith  exposed 
nlachinery  the  danger  of  ^hich  is  known  to  him, i  l)ut  the  risk  from 
which  he  has  not  assumed,  where  his'-^ork  wsis  in 'its  immediate' vicin- 
ity, and  required  close  attention,  rapidity  of  action,  and  considerable 
moving  q,bout(r,  Roux  v. ;  Blodgett , &  D.  J.umber  Qo.  85  Mich.  519,  13 
L  ,,   L.R.A,  728,  24  Am., St.  Rep.  102,  48,  N.,  W-  10,92,,. 

The  question  of  an  employee's  care  ^h  view  of  his  knowledge,  actual  and 

,  i(  ,  Rqnstr.ijfitive,  .in,  ,t;hoosing  ai,d^ngeroup,pituatti,9n,foi;i  doing  work  that 
might, /have jjjeen  |S?ifply  ,d,oi)^e,fit,  oth^ij  ^pints.    Stevens  v.  United  Gas 

.,       &,.Electric,,Cq'.'73  N.,H.',159,  70/L.p,A.',l]9,  60/Atl!  ,84?.  |,  V    " 

Whether  a  miner  was  negligent  who,  while  lighting  a  fuse,  stood  m  fronti 
instead, qf  to  either  side,  of  the  opening  in  which  dynamite  was  placed, 
where  it  vpas  customary  to  stand  in  frbni,  and,  no  injury  would  have 
resulted  if  fuse  ,had  not  teen  defectiye.  ,  Wiita  v.  Interstate  Iron  Co. 
,'103  Minn.''303,  '16';l;R.'A.|(N.S^  JNV'W.  ,169.  '    '_    ,  ^,    '; 

^yhe,ther  ,miRer  knew  qr,  ought  tq  Ijaye  knqwn  of ,  danger  to.i  Jiijinself  ;from 
water  in  a  neighboring  mine.  Williams  v.  Sleepy  Hollow  Min.  Co.  37 
Colo.   62,  7   L.R.A.(N.S.)    1170,  86  Pac.  337,  11  A.  &  E.   Ann.   Cas. 

.^ij'h.    ,     .,i,„i,„:  ;,.,„,   ,    ■.)n,,i„/  :,r  ,  ,:;;.■ 

,Wljiether  an  employee  vfj^q  ,v?a,s  injured  by,  a,,C3!linder,,  head,  blowing  out 
..was,  at  ,the  tii}j,^;  pf)  the.  accident,  y?,liere  he.  sbquljl|  not  have  been. 
Comer  v.  W.  JVjiV  Ritter  Lijmber  Co..  59  W.  Va.  688,  6  L.R.A.  (N.S.) 
552,  53   ^.   E.   906,   8   A.  &   B.  Ann.  ^CajS.   1105. 

^sSjUmption    of  ,  r j^k„ ..a^i-d ,, cq^^trf butpry  negligence  , of,   qiie,,|Wlio.  had   had 

,,,,(  ..sqipe,  opportunity  , to, .observe  unguarded  (jqudjltiRJi.  of  machine,; 'where 

,.,,.,  lie  wqrl^ed  at,  n^ht,j.and,.  it  wap,  not,  shown  hov?  bright  the,  light  was, 

or  whether  he  appreciated  the  risk^qf  falling  toward  moving  shaft 


630  '   folVlt'   TEIAt    BEIEF. 

and  beiilg  injured.     Hilgar  v.  Walla  Walla,  50  Wash.  470,  19  L.R.A. 

-     '  (isS.S.)    367,  VTFac  i98.'  '  '     ^      ;      '  /  ';     '     ''  ' 

Obviousness,  as  a  defect,  of  broken  lug  which  kept  grooved  wheels  of  a 
"'      movable  'ladder  from  leaving  the  track  bii  whlcli  they  ran,  so  as  to 
charge  employee  v/iih  assuming  the  risk'  of  injury.     Rogers  v.   Roe, 
;'J;     74  N.  J.' L."  615,  13  L.R.A.iN.S.)' 69],  66''Atl.' 408.  \ 

Obviousness  of  dangers  incident  to  placing  belt  upon  pulleys  of  a  thresh- 
ing machine  while  in  motion.     Maxson  v.  J.  I.  Case  Threshing  Mach. 

''^  ,    Co.  81  Neb.  546,  16  'L.R.A.'(S.S.)   9'63,  116  N;  "W^:  ^81.",    '      '    '        '"  ' 

■Tahiti        M.  ..,.■>•,  i-  ;-,,.  .  :  ■  :        ■■.',■•  y- 

.^egjigpnce  .  of  liijiefpan  in,,  going  .between  wire?  , heavily  charged,  rather 
^,,jii,tliaii  going  jO-srer,  the,  enfjs  of  ,ci'<?ss-arms  .outside  (jf  the  wire^.,  ,  Miner 
""'      v!  Franklin  County' jeleph,  Co.  83  Vt.  311,;  26,  L.R,.A.(iN,S.)   1;195,  75 

Ati.  653.  ,  ,  , 

Ser^apt's  negligence  or  assumption  of  Tisjj  in  using  old  harness  in  which 
,.,,I?^ther,  was  dead,  but,  which, looked  good  on  tbe  i surface,!  Mu,i;phy  v. 
-,,:      O'Neil,,, 204.;  Mass,.  42,,26  ,  L.R.A.(N.S.)  ,,146,|,90,,N. . 35.  .4p6.,,i ,      , 
Whether  lobmmon  laborer  attempting  to  oil  unguarded  icogwheels  was  neg- 
ligent,  it  being  uncertain  whether  he  knew  they  were  uncovered,  or 
nknew  the  ,  danger,   or  ,hadr  everirdone  the*,  work  .before,  ,  .Petpfson.  v. 
1  Merchants':  , Elevator   Co.    Ill  .Minn.    105,   27   L.R.A.(N.S.)    816,   137 
-Am.  St.  Rep.  537,  126  N.  W.,534. 
Orders   Of  master. —  '  '  i  .     i,  .h. 

It  has  been  held  in  numerous  cases  that  the  ne'gli'gence  of  an  ertfployee 
who  does  a  dangerous  act  in  obedience  to  orders  of  the  master  is  a 
question  of  fact..  See  note  in  17  L.R.A.  604. 
'Whether  an  employee  acted  projiSrly  in  obeying  a  foreman's  order  to  take 
bottles  to  ah  ii'pper  floor  by  the  use  of  an  elevator.  Dallemand  v. 
Saalfeldt,  175  111.  310,  48  L.R.A.  75!3,  67  Am.  St.  Rep. '214,  51  N.  E. 

"■~645.  '■  '   ■         •■'  •*     ''         '  •'"    '■'  ■  •'  ' ■■'   '  ■    '■■' 

Whether  an  employee  was  negligent  in  using  a  defective  ladder  to  adjust 
a  belt  upoii  moving  machinery,  after  he  had  complained  of  the  lad- 
der, and  been  assjired  by,  the  manager  that  it  was  all  right;  that  if 
it  did  not  suit  him  the  maiiager  would  get  someone  who  would  use 
it.'  Neeley  v.  Soutliwe'stern  Cotton  Seed  Oil  Co.  13'  Okla.  356,  64 
L.R.A.  145,  75  Pac.   537.    '  , 

Infant  servants. — 

Mental  capacity  of  infant  to  comprehend  and  avoid  dangers  incidental  to 
'  '^    his  emplbyfflent,-^whether  he  vi-as  aware  of  his  danger,  and'  could  haVe 
!  'avoided'  it  by  the  use  of  reasonable  iiiirG.  '  Ewing  'v.  Lanark  Fuel  Co. 
■      65 'W'.  Va:  726,  29  L.R.A.' (N.S.)   487,  65  S.  E.  206. 
Negligence  of  thirteen-year-old  boy  in  endeavoring,  in  obedience  to  fore- 
man's "command,  to'  remove  thi'eads  from  moving  cogwheel,  where  he 
did  not  put  his  hand  on  cbgsi  but.graSped  the'threadS,  vs/iiich  were  too 
■■  '  "  strohg  to  treak,  and  drew  his  hand  into  cogs.     Dougherty  v.  Dobson, 
-'•  '-214  Pa.  252,  8  L.R.A.(N.S.)  '90;  63  Atl.  748. 
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Whether  twelve-year^'old  boy  employed  as  door  tender  at  mine  entry,  who 

was  killed  by  mine  cars,  was  of  su'fticient  capalcity  to  be  changeable 

with'  contributory  negligence."   Bare  v.  Crane  CreekGoarl  iSbiGoJce^CO. 

61  W.  Va.  28,  8  L.R.A.(N.S.)    284,   123  Am.  ; St.  Rep.  \966,  :55.&.  E. 

■■;  'go?.     ■        •'■'   ■■  '         -•  '      ■     :  'M     ,...,,'    -  ';     . 

Contributory   negligence   and   assumption   of   risk' Of   fifteen-year-old 'boy 
■'■'who  had  never  heSn  Warned  of  the 'dangers  of  a  machine,  and' i  had 
inadequalte'' knowledge  thereof.     Jacobson  ^ijnMeirrill  &  Ring  Mill:  Co. 
107  Minn.  74,  22  L.E.A.{N.S.)   309,  119  N.'~W.!510.  ,.        -.    ■ 

8  Questions 'of 'assumed  risk  and  eontributory'negligende  iraay  beeomeiiiues-' 
tions  of  law  where  the  facts  and' inferences  to  be  drawn  ifromi:them 
be  admitted.  Kath  v. 'Ea'st'fet.  Lhuis-  &' Suburban  !R.  Co.  232  111. 
126,  15  L.R.A.(N.S.)    1109,  83  N.  B.  533il"     "■'i    ''     ■' 

The  question  of   ah  employee's  negligence  in  ■  coming!  in  contact' with 'an' 
unguarded  m'ach'ine  i^,  for  the  jury,; 'unless  the  idangier  ds'^such  as  no 
prudent  man  .would' incur  under  the  eircumstancesv'whenl  it  becomes 
a  question '  of  la*.     Hill  v.   Saiigested,  53  Or.  "178, -  22-:  L.R.A."  (.N.S. ) 
634,  98  Pac.  524.  ,,•! 

A^ssumptibn  of  risk  from  'following  master's  direction^  where  the 'facts  were' 
admitted,  Ethd  the 'daHget's  so  obviotfs  that'ho  prudent'man  would'have 
so  acted.     Lindsay  V;  (HoU'erbach'iS;  M.  Contract  Co.  29 'Kyi  L. 'Rep. 
''    6g;'-4  L.R:a.(N.S.)   8'SO,  92  S.  W. '294.  "  ..  ■ 

Reasonable  time  for  repair  of  defective  machine,  where  master  promised 
"'    to ''do  s6  within  a  Sj^^cified  titnS;     And're6sik"v.  New  Jersey  Tube  Co.- 
■73  |f:  J.  L.   664,  4  L.R.A.rN:S.)    913,  63  Atl.   719,  9  A.  &  E.  Ann. 
"Cas^  lOO'iS.  ■      :      ;  -    '       . 


It  cannot  be  said  as  a  matter  of  law  that  an  experienced  miiier  assumed 
iihe  rislcs  due '  to"  his  eniployW  furnishing' defective  fuse,  unless  lie' 
knew  and  appreciated  the  danger.  Wiita  v.  Ihttetate  Iron  Co.  103 
'Minn.  S03,  16  L.R.A.'(kS.)   128,  115  N^'W;  169.' 


"Under  like  rule's  it  is*  a  fact  question  whether  a  railijoad.  was 
negligent  as  to  its  tracks,'  cars,  and  equipment,'  the^ moving  of 
cars  or  trains,'  the  competency  alid  sufficiency  of  its  cre-ws,*  'and 
whether  there  was  contributory  negligence  3v'  a:ss'uinption   of 

risk  by  its  s,ery,antp,  ,,j  ,,  ,        ,,.,,;, 

.  It.  is  a  -f act  question  whether .^here  was  negligence,  in  the  ,jnan- 

n^r  of  rfelievirig-'ah  injured  servant.^  '"'!  'i 

".  i;  I.-' 
1  Whether  the  safest  route  for  the  erection  of  a  railroad  was  selectedi.  iii 

action  to'hcdd  the  company  ioi  the  death  of  an 'empldyee..'  Soott  v. 

Astoria''i&  Ci  Rive^R:  Co.  43  Or.  26;  62  L.R.A.  543,  99  Ana.  St.  IRep. 

710,' 72  Pac.  59'4.  ■'  ■  ,  ,    !    :  ,  T 

Railroad's  due" care' ifl  jfroMcttrtl  its  ' sw'itclie's  from  interference  by  ma- 
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licioiSiS  aeits  of  third  persons.,  East  Tennessee,  y.  &  ,G.  B.  ,Co.  v.  Kane, 
92  ,Ga.  187,  22  L.E.^..  315,  18  S.  E.  18. 

8  Negligence  in  using  a  locomotive,  with  a  badly  worn  eecent^ric  strap 
'  which  had  been  reported- to  the  master.  Koreis  v.  Minneapolis  & 
St.  L.  R.  Co.  108  Minn.  449,  25  L.R.A.(N.S.)  339,  133  Am.  St..Eep. 
462,,  122  N.W.  668.  :         . 

Whether  a  railroad  was  negligent  in  loading  a  tejito  with  coal  so  that 
large  piece  fell  oflf  iand  injured  a  section  man.  Union  P.  R.  Go.  v. 
Erickson,  41  Neb.  1,  29  L.R.A.  137,  59  N.  W.  347, 

S  Negligence  in  running  a  train  at  such  speed  that  another  trainman  wbo 
had'  gone  upon  the  track  negligently  was  not  discovered  and  his  in- 
jury averted.  Neary  v.  Northern  P.,  R.;  Co.  37,  Montj,  461,  il9  L.R.A. 
(N.S.)   446,  97  Pac.  944.  /     ,  ,,. 

Whether- eiigiheer  injuredi  through  derailment  , of,  his, engine,  operated  Ms, 
train  in  a  dangerous  manner  and  contrary  tq ,  orders,,  and  so  con- 
tributed to  his  injury,  the  evidence  being  ini  conflict.  Morgan  v. 
Rainier  Beach;  Lumber  Co.'  61  Wash.  335,  22  L.R.A.  (N-S-J  472,  98 
Pac.  1120.  ■! 

Kicking  cars  at  an  ;unlawful  .speed,  with  no  one  in  charge  to  warn,  persons 

of'  their  approach  or  check  their  speed,  as  negligent  to  an  employee 

who  is -stwick  thereby  as  he  steps  f rom  a  ■  parallelj  trajck  pj  avoid  at 

engine.     Tobey  v.  Burlington,  C.  R.  &  N.  R.   Co.   94   Iowa,   256,  33 

■      L,R,.A.  496,  62  N.  W.  76I, 

Negligence  of  railroad  in  running  an  .engine  onto  a  side  track  without 
i  signal  or  warning,  and  into  collision  with  cars  standing  there.  Pug- 
mire  V.  Oregon  Short  Line  R.  Co.  33  Utah,  27,  13  L.R.A.  (n!s,J  565, 
126  Am.  St.,  Rep.  805,  92  Pac.  762,  14  A,  &  E.  Ann.  Cas.  384. 

4  Negligence  of  railroad  company  in  not  fif^ijisljing  a ,  conductor  for  a 
train  ,  which  or,dinarily  carries  a.  good  many  passengers,  and  runs 
on  a  schedule  arranged  to  encourage  t^'avel  upon  it.  Means  y.  Caro- 
lina C.  R.  Co.  124  N.  C.  574,  45  L.R.A.  164,  32  S.  E.  960. 

Whether   inquiries   and  investigation   as  to   the   fitness   of  one  promoted 

'' ''  to  conductoi-  were  sufficient,  where  it  afterwards  developed  that!he 
did  not  have  the  requisite  knowledge  of  the  meaning  of  oidejs, ,,-^till 
V.  San  Frarjcisco  &  N.  W.  R.  Co.  154  Cal.  559,  20;  L.R.A.  (N,S,j  322, 
1,29  Am.  St,  Rep.  177,  98  jPac!  072.',     ,  '".i;      ■ 

'Whether  a  railroad  track  was  so  defective  that  no  ordinarily  intelligent 
and  prudent  person  would  have,  incurred  the  risk  of  using  it,  where 
the  evidence  may  leave  room  for  different  opinion^.  Moi-gan  v. 
Rainier  Beach  Lumber  Co.  51  Wash.  335,  22  L.R.A, (N.S.)  472,  98 
Pac.  1120. 

Negligence  of  an  employee  on  outfit  cars  which  were  standing  upon,  a 
switch,  who  endeavored  to  leave  the  cars  upon  discovery  that  a  col- 
lision was'  imminent,  but  was  unable  so  to  do  before  the  collision. 
Pugmire  v.  Oregon  Short  Line  R.  Co.  33  Utah,  27,  13  L.R.Ai,(N.S.) 
565,  126  Am.  St.  Rep.  805,  92  Pac.  762,  14  A.  &  E,, Ann.  Gas.  384. 
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Endeavoring  to  Stop  graifity  car,  with  defective  brake,  tjy  means  of  pinch 

bar,  to  avoid  a  collision;     McCallion  v.  Missouri  P.'(E.  Co.  74  Kan. 

785,  9  L.E.A.(N.S.)   866(88  Pac.i  50.  '  ' 

Whethef  a  railroad'  employee  was  negligent  in  using' a  drainpipe  upon  a 
'  tender' as  a  grab  iron  to  assist  him  in  climbing"  upon  tender,  in  the 

absence'  of  such  an' iron.     Coley  v.' 'North  Carolina  R.  Go.  128  N.  C. 

534,  57  L.E.A.  817,  39  S.  E.  43,  129.  N.  C;  407,  57  L.R.A.  834y  40  S. 

.-i'E...195v.     ■<     :-.      .:.,.•  ....  ..,!,. 

Whether  bfakeman  was  negligent  in  mounting  an  approaching 'flat' car, 
by  grasping  'a  brake ^tatt  which  was  loose  and  bent,  when  he  had  no 
knowledge  of'its"d'efects;"Prosser  v.  Montana  C.  E.'  Oo.  17  Mont.  372, 
30  L.R.A.  814,  43  Pac.  81.  '  i  i       :  ! 

Question  of  a  foreman's  negligent  direction  to  a  section  hand,  as  to  remov- 
„     ing  a  hapd  car.frpjij^  the  track  inifront  of  an  approaching  train,  and, 
of  the  latter's  contributory  negligence.     Scliroeder  v.  Chicago  &  A.  E, 
Co.  108  Mo.  322,  18  L.R.A.  827,  18  S.  W.  1094. 

Failure  of  a  track  repairer  to  see  approaching  ears  as  he  steps!  close' to 

'the  track,  from  a  parallel!  track  to  avoid  an  'approaching; engine,  and 

basihis  attention  diverted  by  a  cofnpanion's  efforts  to  get  a  tool  f rorn^ 

;,|.,in,,fro,n|t,9f,tlie,  engine.  :  Tobey  y,  Ilurlington,  C.  E.  &  IST.  iB,.  Co.  94 

Iowa,  256,  33  L.R.A.  496,,  62  N.  W.  701.  '        '    ' 

Whether  a  car  inspector  was  negligent  in  stepping  on  a  main  track  with- 
out looking  behind  him,  at  a  time  when  a  train  was  due  from  tlie  oji- 
posite  direction]  'Louisville  &  N.  R.  Co.  v".  Lowe,  118  'Ky.  260,  65 
L.R.A.  122,  80  S.  W.  768. 

Whether  the  conductor  of  a  freight  train  was  liegligent  iii  going  forward 

with  engine  to  examine  culverts  after  a  storm,  under  the  roadmaster's 

,   or4ers.     Terre,  Hauj;e' &  L  K'Co.  y.  Fowler,  154  Ind.  682,  48  L.R.A. 

"531, '56  ]iT.  E.  228.  ''  '  ' 

■'     '      '■  i  I     ^ 

Whether  a  brakeman  was  negligent,  where  he  was  injured  'while  attempt- 
ing to  couple  two  cars  so,  loaded  with  lumber  tliat  the  ends  projected 
over  the  ends  of  the  car,  compelling  hiin'  to  enier  between  the  cars 
in  a  stooping  position.     Schus  v.  Powers-Simpson  do.  85  Mini.  447, 
■"  69  L.R.A.  887,  8^  N.  W.  68."';"'  '"  "   '  ''■"'  V'  ''.f<: 

Whether  one  who  goes  betwen  cars  moving  4  or  5  miles  an  hour,  to  un- 
couple them,  was  negligent.     O'Neill  v.   Chicago,  E.  I.  &  P.   R.   Co. 
'    66  -Neb.' 638,   60  '  L.R.A.   443,   92  N.   Wi   731;   1   A.   &  E.   Anli.   Ca's. 
"     337.  '      ^ •         '■> 

Acting  under  orders. — 

W^hether  a  brakeman  was  negligent  who,  to  comply  witli  an  order  to  get 
on  a  train  just  starting  and  ride  thereon  tij  uncouple  carsj' attempted 
to  step  oh  a  jaw  strap  out  of  sight  under  a  bdal  car,  and,  such  strap 
being  missing,  was  injUred,  there  being  evidence  that  such  u^e  of  the 
stra'ps  was  customary 'although  they  were  primarily  to  strengtheii  the 
cars.  Coates  v.  Boston'  &  M.  R.'Co.'  153  Mass.  297,  lOL.E.A.  769,'  26' 
■  '   N.  'E.  864.       '"'"-      "•'  -■'  '■        '"I''      '  "     ■ 
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Negjigenoe  of  track  laborer  ■yvho,  ip  compliance  .with,  orders,,, rode  on  top 
,  of  ifreiglit  ears;  and  in,,  so  doingijjvas  .stnjfik,  by  ,a  ,brildge.     ISfel^g;^  v. 
Chesapeakp  &  0.  R.  Co.  88  Va..971,  15  L.E.A.  583,.  14  S.  E.  §38.  ,,■■ 
For.tthe  court. — Whethgr  (Crqssbganii  in;  front  of  ,^^,  engine  |\yas  armors 
.  I , !  dafigerpus .  ppsition,  thaiji  the  top ;  gf  ;the-  train ,  .while ,  in,  motion.     ;  War- 
den-v.  Louisville- &,  N.  R.  iCo.  94,  Ala., 277,  14  L.E.A-, ^52,  10  So.  .276. 
6  Whether  proprietor  of^  a  laundry  exercised  ordinary 'cafe  to  release  em- 
ployee whose  fingers  were  caught  in  ironing  mangle,  and  to  a,lleviate 
V  Mil.  suffering,,  iwlfere  I  he  started  the  mschijie,,, which  ha^teen  stppped,',. 
and  thereby,  greatly! increased  iej  injury  by  i drawing  Jier,  hand  fur,ther 
,' into   the,' machine,   f  Eaaschi,v.,  Elite, .  Laundry   Co.   :98  .  Miiin.   357,   7 
L.E.A.(N.S.)   940,  108  N.  W.  477.  ,'.; 

29.  Negligence  of  innkeepers,  telegraph  companies,  and  bailees  or 
agents.  i„u     ,./  .,  ■  ■',' 

.  Th,ei,queS|tion  of  a, .telegraph  company's  negligence  in, failing 
to  deliver  messages  or  .wrongly  (delivering ,  them^^  and  of  ware- 
housernati^ 'and  negligence  of  pledgee  in  caring  for  property,' 
and  whetlier  care'  and  diligence  was  nsed  in  the  disposal  of  gdods 
received  on  consignment,*  or  in  the  selection  of  material  to  be 
manufactured,'  are ',^1  questions  of  fact.  So  ig  the  negligence 
of  ,a  guest,at,- a,  hotel  iin,nQt;  safeguarding,  against,  theft.^  ,,,^, 

1  Exercise  of  sufficient  diligence  in  attempting  to  deliver  message,  the  im-, 
porta^iice  of  which  the  company  knew^  where  messenger  rapped  loudly 
at  addressee's  house  witpouj;  respoijse.,    McPeek  v.,  Western  U.  Teleg. 
Col  107  Io'war'356,  43  l'.E.a!  214,'70  Am',  ^t.  Rep.  265,  ^8  ,1^.'  W.  63. 
Whether  a  messenger,  used  ordinary  diligence,  where  he  failed  to  de,liver_ 
'  the  message  either,  at  the  ,re|Sidence  or  place  of  business  of  the  ad- 
,_',dressee.   /^e^tern  U.  Teieg. 'Co.,|y.  M^^^  Tex.  iSi,' iO  L.E.A. 

^'^,209,, 66  'Am."'st!  Eep.  9Q6j"44'Sj  W.  27,i.,""',  "'';'    ''      '"  '    '\ 
Wliether  failure  to  capture  fugitive  from  justifie  while  d^t^ained^  was  due 
to  neglect  to  deliver  telegram  which  told  of  his  whereabouts.   McPeel^ 
v..  ,Wepte^n  ,U.  .Teieg.  Co,  sup^a.   , 
WJiethciT;  a   telegf-aph  company,, .exercised   dvie  ^ili|g<|nqe ,  in   attempting  to 
deliver   a  misdirected  message,  where  correct  addressee  of  addressee 
was  given  in  the  city  directory.    Klopf  v.  Western  U.  Teleg.  Co.  100 
Tex.  540,  10  I^.E.A.  ( N.S. )   498,  123  Am.  St.  Eep.  831, "lOl  S/W.  1072.' 
Coii|ns^rSi  admission,^ in  opeit  court  , that,  the  facts  are  not  in  dispute  will 
justify  the  court  ,in  .determining  sj,  telegraph  cpmpany's  negligence  in 
, .  sending  a  ^forged,  message.    ,\'^el,ls  y.  ,'yv^stern  U.  ^Teleg,  ^Co.  l44  l9wa, 
,   605,>2^,.'li.E.iV.  (N.S,)^,  1045,  138"^,m'.",§ty,i^ep.]  317,' J23''n.',W."  37,1. 
Negligence  of  telegraph  company;  in  delaying,,  delivery  of  impprtant  mes- 
sage,  received  during  the  night,  for  one  hour  after  messenger  went 
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.  on  duty  in  the  morning,  where  addressee;  lived  i within  a  ifpw. (WQel^s  of 
its  office. -I  Western iU.  Teleg.  Co.  v.  Fn(!^,\  ,137  Ky.  7,58,  29.  L,E.A. 
(N.S.)  836,  126  S.  W.  1100.  r,    ..i  .    ;,    , 

Whether  a  telegrajr^  was  tend(er|ed  for  transrnissjon  after  thp,  p^ose  o^,  hours,. 
qf.;(j}ie,  office  ,pf  destination, ,  .where  it, was  tendere^d  ,aboiiti  6  p.  .m.^  and 
hpu^s   of  ,de,stinatipn  ,pffi(;«i„  clpB^dj  usually  ,  at,  6   or,  ,6.30,  ,_;p, ,  M.,,  hut 
might ,  ocpa^io^nally;,  cpntinue  until  late;  in  thp  evening.     Box  \.  Ppstal 
Teleg.  Cftf)le,Cq.  28,  L.R.A.(N.S.)  ,566,',  91  G.  C.;i.,,172,  16p  Fed,  138. 
Whether  telegraph  cpnjpany  was  neg}ig,Gnt  in  requiring  from  .9  a.  m.  until, 
,    ,6  ,P.  i]^,  tp,  transmit  and  , deliver  ;a  message  jbeitween  points  in  .the  ,^ame 
,i  state.;' .JtjiCa,s,,y,.Western|u,  Teleg.  ,pc|.^,131,  Ipw.a,,,  6,^9>  ,^3  I^.I^.A.(N.S.) 
„,-iqi6, .109  n'.  w.!'i31-:   ,,]     ..,-,     ,,.-„":';'    ,,,-.•"     ',   „.        '  '      ;    ' 
8  Whether  a  warehouseman  exercised  due  care- to  provide  ai  place  reason- 
,  .a^ly.o pafe, and,  adequate,,  as  regards.  Are,  for  t,hpi storage  pf  goods  in^ 
trusted  to, him,     Wiley  v. , Lopke,  81  Klan.  143,!  24  L.R. A. (,,N,S. )   1,117, 
;;  ;I05  Pac.  11,  19,;Ann.  Gas. '241.,,,  ,,.,^,     /,,,.'  :!,,., 

The  liability  of  gratuitous  bailee  as  question  for  court  or  jury-,  is v  dis- 
"noussediin  an  annotation  in  4  A.L.R.  1214.       •■  •  /  • 

•  Whether  there  is  a  duty  upon  the  holders,  as  collateral  for  a  loan,  of 

■  a  Varehoude  receipt  for  merchandise'  to  which  the  pledgeor  has-  con- 
stant access,  to  protect  property  after  notice  that  it  is  deteriorating. 
Willets  V.  Hatch,  132  N.  Y.  41,  17  L.R.A.  193,  30  N.  E.  251. 

*  Gare  and  diligence  in  disposal  of  goods  received  on  consignment^  which 
J..,  h,ad  bi^en,  retained  almost  a  . year,  i^hen, ,  they  were ,  consumed ,  by  fire, 

where  there   is  evidence  of  their  value  in  the  market.     Usborne  v. 
St«phensoii,  36  Or.  328,'  48  t.R.A.  4321' 78  Am.  St  liep.  778,  58  Pac. 

1103.  -        ■"'  ...■■'-:-'  •■,i      ..!-■         -.'■  i  .      ' 

S  Whether  due  care  was  exercised  in  the  selection  of  material  for  an  article 
ordered,  to  ;be  manufactured  from^  certain  imaterjaJJ  RoHina  Eiigine; 
I  Co,  y,  IJastpim  Forge  Go.  73,  N.  H,  92,  68  JL.R.A.  44;i,.59  Atl.,,382.  ,. 

8  Negligence  of  guests  jijn,  carrying  an  am<junt  of  money  to. his  room,  in- 
stead of  placing  in  hotel  safe.,  Shultzv.  Wall,  134  Pa.  262,  8,  L.R.H. 
■97',  19  Ain.'st.  RepV  68'6,'iS'Atl.'742.''  '''''     ''"'    ''    ' 

Whether  guest  was  negligent,  where  He  '  had  been  drinking,'  and  there 
was  a  mysterious  and  inexplioaible  rPbbery  frdm  his  room,  the  doors 
of  which  were  locked  and  bolted.     Ibid. 

Whether  jewels  in  a  guest's  hand  bag  lost  by  an  innkeeper  were 'within ' 
a  statute  limiting  innkeeper's  liability.  Rockhill  v.  Congress  Hotel 
Co.  237  111.  98,  22  L.R.A. (N.S.)  576,  86  N.  E.  740. 

30.  Negligence  as  to  banks  and  commeroial  paper. 

Whether  a  bank  was  negligent  in  paying  forged  or  altered 
^aper,*  or  in  not  disclosing  the  false  character  of  a  credit  entry 
in  a  pass  book,*  and  the  negligence  of  a  depositor  in  keeping  a 
rubber  facsimile  signature  stamp,^  are  questions  of  fact. 

1  Negligence  of  bank  in  paying  money  to  one  whose  signature  did  not  seem 
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exactly  right,  where  both'  genuine  and  forged  signatures  8,r.e  in  evi- 
dence. Kummel  v.  Germania  Sav.  Bank,  127' N.  Y.'488jj13  L.R.A. 
786,  28  N.  E.  398.  '  '    '>■•■■■  ' 

Whether  a  savings  hank  was  negligent  in  riot  preservirig  depositors'  sig- 
natures for  comparison,  in  paying  forgiid  orders  without  cdinpdring 
signattirfes,  and  in  issuing  duplicate  book" without 'reqtiiriii'g  adequate 
proof  of  the  original's'  destruction."  Chase  v.  Waterbury  Sav.  Bank, 
77  Conn.' 295,' 69  L.R.A.  329,  59  Atl.  37,  1  Ann.  Cas.  96. 

Bank's  negligence  in  paying  a  fraudulently  'altered  check  made  ^aij'able 
to  bearer,  where  plausible  reason  f Or '  so  doing  was  given,  and  it 'was 
cohsistfent  with  maker's  custom  of  business.  National  Dredging  Co. 
V.  Farmers'  Bank,  6  Penn.  (Del.)  580,  16  L.R.A. (N.S.)  5'93,  30  Am. 
-St.   Rep.il68;'69  Atl.   607.      ''  '    "  '.  '    -■'  .■' 

2  Whether  or  not  a  bank  was  liable  which,  having  made  a,  false  'entry, 

equivocated  so  that  one  specially  inquiring  •  was  led  'to  believe  that 

credit  was  true.     James  v.  Crosthv^'kit,  97'  G'a.   673, -36  L.R.A."631, 

"25  Si  E.  754:'  i"'.    -■;    ■   •■•    .;i!i    ■..    c  -■  ....     :<i< 

3  Negligence  of  depositor  in  keeping  a  rubber  stamp  which  made'  a  facsimile 
,.     of  hiS' signature,  which,  being  unlawfully,  obtaiijed,  was  ;iiged  [to  forge, 

checks.,  Eobb  v.  :P,ennBylvania  Co.  186  Pa.,  456,  41  L.R.A,.  695,  65 
Am.  St.  Rep.  868,  40  Atl.  969,  41  Atl., 49,     , 

•     .  I .  ■     .  ■      '  I  K .  .  ; 

31.  Serious  and  wilful  misconduct. 

Thete  is '  some  difference  of  opinion  whether  the  existence 
of  "serious  and  wilful  misconduct  within  the  meaning,  of 
the  Workmen's  Compensation  Acts  is  a  question  for  the  court 
or  the  jury;  it  is  usually  considered  a  questio;ti  of  fact  ^  but  itt 
has  been  held  that  inasmuch  as  no  compensation  can  be  award- 
ed to  a  \lvorkman  whose  injuries  were  caused  b'y  his  own  wilful 
miseopduct  the  question  whether  the  accident  was  caused  by' 
the  wilful  misconduct  of  the  .employee  is  one.  that  goes  to  'the 
jurisdiction  of , the  Industrial;  Bparii  and  i^  therefore  open  jo 
inquiry  by  the  court  on  certiorari.* 

1  Note,  4  A.L.E,.  127. 
8  Ibid. 


:XXI— TAKING  THE  gASEI'ROM;  THE  JIIRY. 


A..  |The  Right  to  Take  the  Case  from  the  Juey. 
'■    '       1.  Pbwel'' of  the  court. 

2.  Eight  of  the  party.  ■ '  •'.•>' 

3.  Test  of  the  right  to  go  to  jury. 

B.  Mode:  op  Applying  to  Take  the  Case  ebom  the  Jckt. 

4.  Defendant's  motion. 

a.  When. 

b.  After  strict  cross-examination. 

c.  After  ifiill  crdss-examinatio'ni 
'  A.  After  final  close  Of  ease. 

B.  Several  codefendants. 

f.  Several  coplaintiffs. 

e.  [  Variance ;   several  causes  of  action, 

h.  Plaintiff's  course  tp  d,efeat  motiba.     , 

5.  Plaintiff's  motion  for  a  Verdict. 

6.  Motion  by  both  parties  for  a  verdict.  '  ' 
■  :     7.  Form  of  motion,  i 

C.  EUtESI  or  DBGISIONi  i ! 

:■:    8.  Contents  of  pleading  to  be  cqiigidered,  together. 

9.  Gene^'.^l  rule  ,as  ti?  assuming  truth  of,  adversary's  evidence. 

10.  Sufficiency  of  evidence. 

11.  Different  inferences. 

12.  Interested  teStimbny. 

13.  Party's  admission  by  refusal  to  testify, 

14.  Direct  met,  by  circumstantial  iey,i,den(;^.;;,|.i 

15.  Affirmative  testimony  met  only  by  negative. 

16.  Positive,  met  only  by  a  conclusion  of  law. 

17.  Unconitj-adictedi  evidence  of  specific  fact. 

18.  Expert  testimony. 

19.  Nominal  damages. 

20i .  ^ode  of  taking  casej  from  juyy.  , 

D.  Verdict  Subject  to  the  Opinion  of  the  Coubt  (Special  Case). 
,     21.  When  may  be  directed. 

22.  Contest  as  to  facta. 

23.  Questions  of  evidence. 
'24.  Determining  amount. 

,,  [25.; 'Effect  of  conseijt.         ,'  , 
■  [In  some  jurisdictions  the  mode  of  taking  ithe-  case  from  the 
jury  is,  if  atithe,  instance, of,  the  plaiptiff,  by  motion  to  direct  a 
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verdict;  if  at  the  instance  of  defendant,  either  by  motion  for 
a  nonsuit,  or  by  motion  to  direct  a  verdict,  according  to  whether 
defend'ant  is  inerely  'to*  put  plaintiff  out  of  cOiTrt, 'oF  to  haVe  a 
final  adjudication  against  him.  In  these  jurisdictions  a  mo- 
tion for  nonsuit  is  also  called  a  motion  to  dismiss  the  com- 
plaint, the  latter  designation  being  more  usiial  whqre  the  dis- 
missal is  on  the  pleadings ;  the  former  vyhere  it  is  oni  the  proofs. 

In  some  other  jurisdiction  the  mode  of  taking  the  ciase  from 
the  jury  is  only  by  directing  a  verdict  at  the  instance  of  either 
party.  ""■  ■' 

In  still  others  it  is  by  demurrer  to  evidence.  The  differences 
between  these  methods  are  to  a  great  ext^ut  differences  only  in 
name  and  form  of  procedure ;  but  there  laije  consequent  diif er- 
ences  in  the  effect  of  the  adjudication,  which  need  not  be  no 
ticed  here. 

The  underlying  principle  of  each  of  these  methods  is  to  dis- 
pose of  the  case  by  the  decision  of  the  judge  if  no  proper  ques- 
tion for  the  jury  has  beeui ipresenjieid.;  and  the; rules,, which) regu- 
late the  motion  in  either  form  and  determine  how  it  should 
be  decided  are  in  the  the  main  the  same,  and  are  here  presented 
together  asi  subsfahtiallj^'applicable  to  all  these  modes'  of  pre- 
senting the  question ;  but' with  this  noteworthy  exception,  that, 
according  to  the  weight  of  authority,  a  motion  for  nonsuit  pv  to 
direct  a  verdict,  after  the  evidence  of  both  parties,  has  (been 
heard  and  closed,  is  determined  on  the  whole^ease;  a. demurrer 
to  evidence  is  determined  only  on  the  evidence 'of^  the  ddmur- 
ree.J  •  '  '        _    '';   '        '  •■'''-■.^ 

A.  The  Eight  to  take  the  Case'feom  the  Juet. 

1.  Power  of  the  court. 

Upon  an  undisputed  state  of  facts '  the  court  niay  render  the 
judgmeiit'  or  direct'  tke  verdict  which  ^he  law  requires'  without' 
the  aid  or  advice  of  the  jury.^  And  where  jthe  opening ,  state- 
ment of  plaintiff's  counsel  clearly  shows  that i there. is  .no  cause 
of  action,  or  that  a  defense  exists,  the  court  is  generally  held 
authorized  to  direct  a  verdict  or  enter  a  no'nsuiton  such  open- 
ing ^tateinent.'  '  Bilt  the  trial  court'  should  not  exercise  this 
pOTicfei-' 'Unless  ii  cleatly  appears  that- plaintiff  cannot  uecoveri^i 
In  Wisconsin  it  is  held  that  this' practice  does  not  prevail.* 
1  "Undisputed"  here  does  not,  however,  mean  that  the  counsel  shall  have 
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ceased  to'  contest;  liiit  that  in  contemplation  of  the  law' there  Should 

not  be  rooin  for  diaput'e.  " 

And  testimony  cannot  be  said  to  be  undisputed  when  inconsistent  with 

some   other    fact    or    circumstance,    either    established,    or    regarding 

which  testimony  has  beeii  adiViitted.     Hagart  v.  Chicagb,  D.  &  C.  G. 

T.  Junction  E.  Co.  '86  Mich.  615,' 49  N.  'W:  SOS. 
A'  fact  is  legally  in  dispute,  so  as  to  requife'  its  submission 't6'  the 'jury, 

when  its  affirmation  and  denial  are  each  sujiported  by  competent  evi- 

■'   denc6  of  same  pl'ob'ative  ■  force,  or 'suth' evidence   as, 'standing  lialbne, 

'  would '  naturally  and  logically '  lea'd  a' reasonable  mind  to  *  definite 

■  conclil'sion' a^' to  th(i  existence 'or  non'existence  !of '.such'faot;     Rauber 

V.  Sundback,  1  S.  D.  268,  46  N.  W.  927.  '"  ■        I  '-  I 

ABd  whfei-e  there'i'^  positive'  evidence  ow  both^'Sides  of  anlSssue,  it' is  an 

invasion' of 'the  provitice 'of 'the  jui'y'to  withdraw'it-hei'isBne'fronii  the 

jurjf-'   Unioh'P.  E.  Co.  v.  James,  6  0.  C.  A.'Ul,  IQ  V.  Sj  App.  482, 

&6  Fed.  lOOl.  '■'  '-I  ■   '    ''  !■■'!     '•'  '  :  ■■••■        '    "".■_  ^' 

But  the  mere'  denial  of  inferences  'to  be  drawn  'from  estkblishyd'' 'facts 
cannot  raise  a  dispute  of  facts  to  go'  to  the  jury.  'Harris  v.'Eouis- 
ville,  N.  0.  &  T.  R.  Co.  35  Fed.  121.     See  also  infra,  §  14.        '"' 

8  dscanyan 'v.  Winchest'er  Repeating  Arms  Co.'lOS  tJ!  S.  2^1,  26  L.  ed.'SSS; 
.Hendriclc' V.  Lindsaly,  9'3  U.'s. '143,  23  L.  ed'.  85.5;  'Bemis'  v.  ''fVood- 
worth,  49  Iowa,  340;  ^tna  Indemnity  Co.  v.  I-add,  68  C'.  C.  A.  274,  135 
Fed.  636';  Green  v.  Stewart, '23  App..D.!  C.  51-0;  Beebe  v.  Weath,erly,  25 
Pa.' Super.' Ct.  •98;"Barrett'V.  Moise,  -61  ■■S:  G.i  569v -39  ^  S.  E.,755; 
"I-ane'  V.  Old  Colony: '&  F. '  River  R.  Co;!  14  Gray,  143;,  McClaren  v. 
Indianapolis "&  V.  R.  Co.  i^3  lild.  :319.i  {where  it  .was,. held. mo  .error 
to  recall  the  jury  and  iiirect  a  verdiat  for  defelid^fc)is,;,Thomasson 
v.,  Qrqce,  42  Ala,.  431;  Chenery  y.  Palmei;,  6,  Cal.  119,  ]22;  i^assinger 
tV.,,,l3pangler,  9,^9olo.  ,175,  ,:^0  Pa,c'.|  809;'  Cutler  v.  Hurlbut,"  29  Wis. 
152,  ,;165;  TJiompsop  v. ,  Etowah\lron;  Co.' '  91  Ga.',538, '  17"S.'  K  663 
(where  it  was  held  no  error  to  direct  a  verdict  after  tlie  court,  on 
deciding  that  plaintiff  had  failed  to  establish  his  case,  had  an- 
iiburiced  it's '  intention  to 'so  direbt  a 'verdict,' 'thus'  giving  plaintiff  an 
opportunity  to  dismiss  or  take  anftnsuit,  neither  of '  which 'he 'does )  ; 
Wabish  R.'  Co.  v.  Willia'msoii;  ^104'  Ind.  Ib4, '3''N; 'E.  814';  Chicago,  B. 
&  Q.  R.  Co.  V.  Barnard,  32  Neb.  306,  49  N.  W.  362;  McCormack  v. 
,Standarti  Oil  Co.  :60,  N.  J.  L,,  243,,,;37,  Atl,.  fil3;,i, 'Fromher^.v-.'Sja^k- 
ton  F.  Ins.  Co.  7  S.  D.  187,  63  N|.;.W.i  7B4; ;  Corley  v.  |Lejnz,  ^-^  Tex. 
.  Civ.  App.  —,,24  S.  W.  935;  Schonbachler  v.  Mischell,  121  Ky.  498, 
"'  '  89  'S."yyy52^'-^  McDonald'  v.'  Metropolitan ' Street  'E.'  6o.  167"N'.''Y.^'66, 
,'  ep  K  E!'282;  Rice  v.  Bain'bergi  6'8  's.  C.  ISl,  46  S.  E.'lofe;  Colcord- 
Wiii'iams  Lumb'er/do.'v:  ■W^arren''GWin'''Co^  li4  Ga."!9'66,"4r 'S.  E. 
41.     See  also  note'to  People  v.  JPedble's  Ins.  Exchange,  2  L.R.A.  340. 

"In  every  case,  before  the  evidence  is  left  to  the  jury,  there  is  a  pre- 
liminary 'question  for  ■  the  judge,  ilBt'  -vvhetlier  -there  is  litei-ally  no 
evidence,  but  whether  there  is  'ariy'"tiJ)on' which"  a  jUi-y' can  pfdperly 
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procee<i,  to  .find  a  verdip);,  for  tbe  party  producing  it,  upon  whom  the 
onus  of  proof  is  imposed."  Pleasants  v.  Fant,  22  Wall.  116,  120,  22 
L.  ed.  780,  782,  and  cases  cited;  Meyer  v.  Houck,  85  Iowa,  319,  52 
N.   W.  235,  and  cases  cited. 

This  rule  requiresy  not  merely  undisputed  testimony,  but  an  undisputed 
state  of  facts;  for  if  differences  of  r fact  jpay  be,  drawn  from  un- 
disputed testimony  thje  case  raises  a  question  that  the  jury  ought  tp 
pass  upon.    See  infra,  §  17.  ,    ,  .., 

And  in  those  jurisdictions  where  the  "scintilla  of  evidence''  doctrine  pre- 
vails the  court  cannot  take  the  case  from  the  jury ,  where  there  is 
'  aiiy  evidence  tending  to  prove  the  issue.  Rpbinson  v.  Louisville  & 
N.  R.  Co.  2  Lea,  594.  ,         ,.       ,  .      ,   .  ■  . 

Withdrawing  the  case  from  the  jury  and  directing  yerdict  for  the  proper 
party  upon  such  an  undisputed  state  of  .facts  is  no  invasion  of  a 
constitutional  prohibition  that  judges  shall  not  cha,rge  juries  with 
regard  to  matters  of  fact,  but  shall  declare  the  law. .  Jon;^s  iVj  Chal- 
,  fant,  ^  Cal-  — ,  31  Pac.  257.  But  it  is  in  fact  a  compliance  there,- 
,with^  Catlett  v.  St.,;Louis,  L  M.  &  S.'k!  Co.  57  Ark.  461,  2i's.'Vs'. 
1062.   '  '     ,    ^,,[     '  '  "  '    '"    "'"'        I         ,',      .''     ,/" 

If  plaintiff  makes  out  a  case  Ijy ,  clear  and  uncontradicted  evidence, 
he  is  entitled  to  a  directed  verdjqt.  Tedder  v.  Fraleigh-Lines-Smith  Co. 
55<Fla.  496,  46  So.  419. 

A  verdict  for  defendant  should  be  directed  if  plaintiff's  evidence  .  fails  to 
make  a  prima  facie  case.  Sinithleyi  v.  iSttowden,  120  111.  App.  86; 
Keiikler  v.  Modern  Brotherhood,  77  Neb;  301,  109  N:  \Y.  157;  Smith 
V.  Chicago  Junction  R.  Co.  127  111.  App.  89;  Brunson  v.  Southwestern 
Development  Co.  7  Ind.  Terr.  209,  104  S.W.  593. 

Even  where  there  is  conflicting  evidence,  the  court  may  direct  a  verdict 
if  a,  conceded  fact  shows  that  the  evidence  on  one  side  is  not  true. 
Baumann  v.  Hamburg- American  Packet  Co.  67  N.  J.  L.'250,  51  Atl. 
46L'    .,'"./',,'  ,   '  '  '     '■   "''"' 

The  coiurt  need,  not ,, state  its  , reasons  in  directing  a  verdict.  Owens  v. 
San  Pedro,  L.  A.  &.S.  L.  R,  Co.  32  Ut^,h,  208,  89  Pac.  825;  Fidelity 
.Trust  Co.  V.  Palmer,, 22  Waslf...473„  79  Am.  St.  Rep.;  953,  .61.  Pac. 
158. 

Contra,  Foote  v.  American  Product  Co.  195  Pa.  190,  49  L.R.A.  764,  78 
Am.  St.  Rep.  806,  45  Atl.  934. 

And  the  power  of  the  court  to  wi.thdra,w.  the  case  from  the  jury  in  a  proper 
case  extends,  to  actions  of  libel  and  slander,  as  in  other  civil  cases,  not- 
withstan4ing  a  constitutiona,l  provision  making  the  jury,  under  the  di- 

,  ,  rection  of  the.  court,  the  judges  of  the  law  ^^^  the  facts  in  lihel  and 
slander  suits.     Hazy  v.  Woitke,  23  Colo.  566,  48  Pac.  1048. 

So,  a  statute  making  the  question  of  fraudulent  intent  one  of  fact,  does 
not  affect  ,the  power  qf  the  court  to  direct  a  yerdict  in  a  case  involving 
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that  question,  if  it  is  otlierwise  proper  to  direct  a  verdict.    First  Nat.' 
Bank  v.  North,  2  S.  D.  480,  31  N.  W.  96. 

And  the  court  does  not  lose  control  over  the  jury  because  they  have  re- 
tired to  the  jury  room,  under  its  direction,  to  deliberate  on  their 
verdict;  but  it  may,  in  the  further  conduct  of  the  trial,  recall  them 
and'direct  them  to  render  a  proper  verdict.  Eainger  v.  Boston  Mut. 
Life  Asso.  167  Mass.  109,  44  N.  E.  1088.- 

If  the  amount  of  recovery  involves  only  a  mathematical  computation,  the 
court  may  make  such  computation  and  direct  the  jury  to  find  for  that 
amount.     Baldwin  v.  Central  Sav.  Bank,  17  Colo.  App.  7,  67  Pac.  179. 

And  it  w^ould  seem  from  Schechter  v.  Denver,  L.  &  G.  B,.  Co.  8  Colo.  App. 
25,  44  Pac.  761,  the  court  may,  in  a  proper  case,  order  an  involuntary 
nonsuit  o/  its  oum  motion.  Or  direct  the  proper  verdict.  Johnson 
V.  Rider,  84  Iowa,  50,  50  N.  W.  36;  Peavy  v.  Dure,  131  Ga.  104,  62 
S.  E.  47.  Otherwise  in  Washington,  excep^t  for'  abandonment  of  the 
case  by  the  plaintiff,  his  refusal  to  make  necessary  parties,  or  his  dis- 
obedience of  an  order  concerning'  the  proceedings  in  the  action.  Mc- 
Daniel  v.  Pressler,  3  Wash.  636,  29  Pac.  209. 

Where  the  plaintiff's  evidence  did  not  justify  a  verdict  for  a  particular 
amount,  but  the  answer  admitted  a  specified  indebtedness,  a  direction 
to  find  for  this  amount  was  held  proper.  McCormick  v.  Gubner,  90 
N.   Y.    Supp.   1073. 

But  a  direction  of  verdict  should  be,  granted  only  when  a  verdict  for  the 
defeated  party  would  be  improper.  Hampshire  v.  Greeves,  —  Tex.  Civ. 
App.  — ,  130  S.  W.  665 ;  St.  Louis  Southwestern  R.  Co.  v.  Anderson,  61 
Tex;  Civ.  App.  374,  124  S.  W.  1002. 

In  North  Carolina  the  court  can  never  find  or  direct  an  affirmative  finding 
by  the  jiiry.  The  most  the  court  can  do  is  to  instruct  the  jury,  where 
there  is  no  dispute  in  the  evidence,  that  if  they  believe  the  evidence 
they  should  find  yes  or  no,  as  the  case  may  be.  Where  there  is  no 
evidence,  or  no  suph  evidence  as  should  be  allowed  to  go  to  the  jury, 
tending  to  establish  the  affirmative  of'  the  issue,  the  court  should  direct 
the  negative  finding.  White  v.  Suffolk  &  C.  R.  Co.  121  N.  C.  484,  27  S. 
E.  1002,  and  cases  cited.    See  also  infra,  §§  2,  5. 

For  the  various  methods  in  which  the  rule  iii  the  text  is  applied  in 
different  jurisdictions,  see  note  to  next  section. 

3  Brown  v.  District  of  Columbia,  29  App.  D.  C.  273,  25  L.R.A.(N.S.)  98; 
Kluska  V.  Chicago,  97  111.  App.  66^;  Liudley  v.  Atchison,  T..  &  S.  F. 
R.  Co.  47  Kap.  433^  28  Pac.  20;  Spicer  v.  Bonker,  45  Mich.  630,  8  N. 
W.  518;  Pratt  y.  Conway,  148  Mo.,  299,  71  Am.  gt.  Rep.  602,_  49 
_,  S.  W.  1028;  Miner  v.  Hopkintpn,  73  N.  H.  232,  60  Atl.  433;  Jordon 
V.  Reed,  %7  N.  J.  L.  584,  71  Atl.  280;  Sweeney  v.  O'Efvfyer,  197  N.  Y. 
499,, 90  N.  E.  1129;  Qscanyan  v.  Winchester  Repeating  Arms  Co.  103 
:,.V,.  §.  26J,  26  L,  ei„  539;  Tompkins  v.  Knut,  94  Fed.  956;  26  R.  C.  L. 
p., 107.1,  §77.      "  .;,  . 

Abbott,  Civ.  Jur.  T.— 41. 
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*  Emmerson  v.  Weeks,  58  Cal.  384 ;  Hornblower  v.  GeOrge  Washington  Uni 
versity,  31  App.  D.  C.  64,  14  Anu;  Cas.  696 ;  Coffeyville  Min.  & 
Gas  Co.v.  Carter,  65  Kan,  565,  70  Pac.  635,  12  Am.  Neg.  Rep.  594; 
Wilson  V.  Press  Pub.  Co.  14  Misc.,  514,  36  N.  Y.  ,S,upp.  12.;  Redding 
V.  Puget  Sound  Iron  &  Steel  Works,  ,36  Wash.  642,  79  Pac.  308. 

SFislier  v.  Fisher,  5  Wis.  472;  Haley: v.  Western  Transit  ,Co.  76  Wis.  344, 
45  N.  W.  16.  ■ 

For  a  full  review  of  the  authorities  on  this  question,,  see  note  in  29,L.R.A. 
(N.S.)    218. 

2.  Right  of  the  party. 

In  a  case  where  it  is  proper  to  take  the  case  from  the  jury, 
the  right  of  the  party  and  the  power  of  the  judge  are, correla- 
tive; the  right  implies  the  duty.'' 

1  Pleasants  v.  Fant,  22  Wall.  116,  120,  22  L.  ed.  780,  782,  and  cases  cited; 
Lomer  v.  Meeker,  25  N.  Y.  361. 

The  reason  is  that  the  judge,  if  he  understands  the  law  applicable  to  the 
case,  ought  to  pirotect' parties  against  unjust  verdicts,  i  and  ,  ought  not 
to  occupy  the  jury,  the  parties,!  and  the  public  time  in  reaching  a 
verdict  (or  possibly  a  disagreement)  in  a  case  where,, if  a  verdict  ad- 
verse to  his  ppinion  were  reached,  it  wquld  forthwith  be  his  duty  to 
set  it  aside  on  motion  for  new  trial.  , 

The  following  analysis  of  the  authorities  shows  in  what  jurisdictions 
this  rule  is  now  established ;  and  in  what  it  has  been  denied  or 
,qualified :  ,       ,  ;,,,,.■,, 

United  States  courts^— Formerly,  compulsory  nonsuit  after  evidence  taken 
was  held,  by  the  Supremer  Court,  not  allowable  in  the  Federal  courts. 
Schuchardt  v.  Allen,  1  Wall.  359,  17  L.  ed.  642.  Even  though  the 
practice  in  the  state  court  was  otherwise.  Elmore  v.  Grymes,i  1  Pet. 
469,  7  L.  ed.  224.  And  it  is  still  so  held  by  some  of  the ,  circuit 
courts  of  appeals.  Northern  P.  R.  Co.  v.  Charless,  2  0.  C.  A.  ,380,  7 
U.  S.  App.  359,  51  Fed.  562.  But  in  Oscanyan  v.  Winchester  Repeating 
Arms  Co.  103  U.  S.  2Q,1,  26.  I'-  ed.  ^39,  Mr.  Justice  Field  characterized 
ths  difference  between  a  motion  to  nonsuit  and  a  motion  to  direct  a 
verdict,  as  "rather  a  matter  of  form  than  of  substance."  And  in 
Central  Transp.  Co.  v.  Pullman's  Palace  Car  Co.  139  U.  S.  34,  35  L. 
ed.  60,  11  Sup.  Ct.  Rep^  478,-  it  was  expressly  held  that  a  Federal  court 
could,  in  a  proper  case,  nonsuit  plaintiff  against  his  objection;  if  that 
was  the  proper  practice  in  thei  courts  of  the  state  in  which  it  was 
sitting.  And  this  doctrine  was  afflrnied  in  CbughVan  v.  Bigel'ow,  164 
V.  S.  301,  41  L.  ed.  442,  17  Sup.  Ct.  Rep.  117.  None  of  these  cases, 
hpwevpr,  question  the  power  and  duty  of  the  court  to  withdraw  the 
case  from  the  jury,  and  the  right  of  the  defendant  to  have  it  done, 
in  a  proper  case.    Indeed,  as  was  said  in  Travelers'  Ins.  Co.  v.  Selden, 
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24  C.  C.  A.  92,  42  U.  S.App;  253,  78  Fed.  285,  "the  legal  sufficiency  -.if 
the  evidence  to  support  the  verdict  presents  a  question  of  law,  the 
decision  of  which  is  not  a  matter  of 'discretion,  but  of  duty,  and  is 
as  much  the  subject  of  exception  and  review  as  any  other  ruling  of 
the  court  in  the  course  of  the  trial."  See  also  Mercantile  Mut.  Ins. 
,  ,  Co.  V.  Folsom,  18  Wall.  237,  21  L.  ed.  827  (direction  of  a  verdict  is 
a  matter  of  right  in,  a  proper  case)  ;  Pleasants  v.  Fanty  22  Wall.  116, 
22  L.  ed.  780,;  Merchants'  Nat.  Bank  v.  State  Nat.  B.ank,.  3  Cliff.  102, 
(Fed.  Gas.  No.  9,448;  Retzer  v.  Wood,  109  U.  S.  185,  27  L.  ed.  900,  3 
Sup.  Ct.  Rep.  164  (error  to  refuse  to  direct  a  verdict  for  plaintiff  on  a 
proper  case)  ;  Hathaway  v.  East  Tennessee,  V.  &  G.  R.  Co,  29  Fed.  489, 
492.  ,      ,  ,    ,  , 

Alabama: — Smith  v.  Seaton,  Minor  (Ala.)  75  (in  absence  of  statute  court 
has  no  power  to  grant  compulsory  nonsuit,  but  may  direct  the  jury 
how  to  find;,  and  if  they  disobey  may  grant  new  trial)  ;  Saunders  v. 
.  .,  Coffin,,  16  Ala.  421;  Gluck  v.  Cox,  90  Ala.  331,  8  So.  161  ;( demurrer  to 
evidence  allowed  as  matter  of  right  in  all  civil  cases)  ;  Louisville  &■  N. 
Rj  Co.  v.iDancy,  97  Ala.  338,  11  So.  796  (error  to  refuse  general-af- 
firmative charge  in  a  proper  case).i  But  a  general  affirmative  charge 
at  the  close  of  all  the  evidence  is  properly  refused  where  a  demurrer 
to  his  adversary's  evidence  by  the  party  requesting  it  could  not  have 
been  legally  sustained/  Central  R.  &  Bkg  Co.  v.  Roquemore,  96  Ala. 
.     236,  11  So.  475. 

Arizona — Bryan  v.  Pinney,  3  Ariz.  34,  21  Pac.  332;  Roberts  v.  Smith,  5 
'  Ariz.  368,  52  Pac.  1120  (where  it  is  held  that  involuntary  nonsuit  can- 
not be  granted  under  the  Arizona  statutes,  but  the  court  may,  in  a 
proper  case,  direct  a  verdict.  These  cais'es  base  this  doctrine  on  the 
former'  doctrine  of  the  United  States  Supreme  Court.  See  United 
States  court  case9,  supra) . 

Arkansas — Martin  v.  Webb,  5  Ark.  72,  39  Am.  Deo.  363  (court  has  no 
power  to  grant  compulsory  nonsuit,  but  may  direct  jury  to  find  as  in 
case  of  nonsuit)  ;  Hill  v.  Rucker,  14  Ark.  706  (such  a  verdict  bars 
'  a  future  action)  ;  Obaugh  v.  Finn,  4  Ark.  llO,  37  Am.  Dec.  773  (de- 
murrer to  evidence;  diotum  that  in  proper  case  it  is  a  matter  of  legal 
right)  ;  Catlett  v.  St.  Louis,  I:  M.  &  S.  R.  Co.  67  Ark.  461,  21  S.  W. 
1062  (duty  of  court  to  permit  plaintiff  to  take  a  nonsuit  if  the  miss- 
ing links  in  his  evidence  can  probably  be  supplied 5'  otherwise,  to 
direct  verdict  against  party  whose  evidence  is  legally  insufficient  to 
^ ,  support  a  verdict  for  him.) . 

California-^-Dalrymple  v.  Hanson,  1  Cal.  125  (nonsuit;  error  to  refuse)  ; 
Johnson  v.  Moss,  45  Cal.  515;  Selden  v.  Cashman,  20  Cal.  56  (direc- 
tion of  a  verdict  granted  in  a  proper  case)  ;  O'Connor  v.  Witherby,  111 
Cal.  523,  44  Pac.  227-  (direction  of  verdict  upheld  as  proper  in  the 
particular  case,  but  the  practice  is  characterized  as  hazardous,  and  to 
be  sanctioned  only  in  the. clearest  cases)  ;  Downing  v.  Murray,  113  Cal. 
.  ,455,  45  Pac.  869  (nonsuit)  ;  Laeey  v.  Porter,  103  Cal.  597,  37  Pac;  635 
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(direction  of  verdict  proper,  unless  the  circumstances  of  the  case  indi- 
cate that  upon  another  trial  the  evidence  may  be  materially  different, 
in  which  case  the  facts  should  be  submitted  to  the  jury  in  order  that 
a  new  trial  may  be  had) . 

Colorado— Murray  v.  Denver  &  R.  G.  R.  Co.  11  Colo.  124,  17  Pac.  484  (non- 
suit) ;  Code  Civ.  Proc.  §  783;  Union  Coal  Co.  v.  Edman,  16  Colo.  438, 
27  Pac.  1060  (error  to  refuse  to  direct  verdict,  in  the  absence  of  motion 
for  nonsuit  or  other  relief)  ;  Stratton  v.  Union  P.  R.  Co.  7  Colo.  App. 
126,  42  Pac.  602  (nonsuit  not  the  privilege,  but  the  duty,  of  the' court, 
in  a  proper  ease ) . 

Connecticut — Naugatuck  R.  Co.  v.  Waterbury  Button  Co.  24  Conn.  468 
(nonsuit  authorized  by  a  statute  which  is  held  not  to  be  unconsti- 
tutional as  violating  the  right  of  trial  by  jury)  ;  Fitch  v.  Bill,  71 
Conn.  24,  40  Atl.  910  (nonsuit  authorized  by  statute  if  prima  facie 
case  not  established)  ;  Ward  v.  Metropolitan  L.  Ins.  Co.  66  Gonn.  227, 
33  Atl.  902  (direction  of  v-erdict,  duty  of  court  in  proper  case,  and 
error  to  refuse) .  But  according  to  Cook  v.  Morris,  66  Conn.  196,  33 
Atl.  994,  nonsuit  is  never  a,  matter  of  right,  and  should  rarely,  if 
ever,  be  granted  where  there  can  be  any  doubt,  unless  the  evidence  of 
the  plaintiff  distinctly  raises  a  question  of  law  determinative  of  the 
plaintiff's  right  of  action.  Where  the  granting  must  depend  in  any 
appreciable  degree  upon  the  court's  passing  upon  the  credibility  of 
■witnesses,  the  nonsuit  should  not  be  granted.  And  ordinarily,  as  a 
matter  of  practice,  where  the  nonsuit  can  settle  no  principle  of  law  es- 
sential to  the  plaintiff's  right  of  action,  the  consideration  of  ending  the 
litigation  by  the  verdict  of  a  jury  should  control,  and  the  trial  should 
go  on;  and  the  statute  should  not  be  extended,  even  where  the  evidence 
on  its  face  is  extremely ,  improbable,  so  as  to  permit  a  nonsuit  in  any 
case  where  the  facts  claimed  as  presenting  the  question  of  law  may 
depend  upon  the  credit  to  be  given  Vitnessea,  or  may  depend  upon 
inferences  to  be  drawn  from  testimony,  as  to  which  inferences  the 
parties  may  reasonably  differ. 

Dakota — Holt  v.  Van  Eps,  1  Dak.  206,  46  N.  W.  689  (compulsory  nonsuit 
not  allowed)  ;  Territory  v.  Stone,  2  Dak.  155,  4  N.  W.  697  (direction 
of  verdict  proper  when  evidence  is  not  suflBcient  to  sustain  a  contrary 
verdict). 

Delaware — Flanagan  v.  Wilmington,  4  Houst.  (Del.)  548  (compulsory 
nonsuit  allowed ) . 

District  of  Columbia — Jackson  v.  Merritt,  21  D.  C.  276  (compulsory  non- 
suit not  allowed  in  courts  of  the  District;  but  the  court  should,  in  a 
proper  case,  direct  the  jury  as  to  their  verdict)  ;  Somerville  v.  Knights 
Templars  &  M.  Life  Indemnity  Asso.  11  App..  D.  C.  417,  and  cases 
cited   (direction  of  verdict  in  a  proper  case). 

Florida — Hinote  v.  Simpson,  17  Fla.  444  (demurrer'to  evidence  seems  al- 
lowable in  proper  eases)  ;  C.  B.  Rogers  Co.  v.  Meinhardt,  37  Pla.  480, 
19  So.  878  (direction  of  verdict  allowable  by  statute  in  proper  case). 
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Georgia^ — Tison  v.  Yawn,  15  Ga.  491,  60  Am.  Dec.  708  (nonsuit)  ;  Hanson 
V.  Crawley,  51  Ga.  528,  533  (direction  of  verdict  for  defendant  at  close 
of  plaintiff's  case  is  not  proper ;  but  a  motion  for  a  nonsuit  at  that 
stage  of  the  trial  is  the  proper  way  to  raise  tlie  question  of  sufficiency 
of  plaintiff's  evidence;  Moon  v.  Fink,  102  Ga.  526,  28  S.  E.  980  (non- 
suit) ;  Stewart  v.  Bank  of  Social  Circle,  100  Ga.  496,  28  S.  E.  249 
(direction  of  verdict). 

Idaho— Holt  v.  Spokane  &  P.  R.  Co.  4  Idaho,  443,  40  Pac.  56  (direction 
of  verdict;  error  to  refuse  in  a  proper  case)  ;  Lewis  v.  Lewis,  3  Idaho, 
645,  33  Pac.  38  (nonsuit,  by  statute,  in  proper  case).  But  to  direct 
verdict  for  defendants  is  error  where  plaintiff  refuses  to  introduce 
evidence  to  prove  his  case,  and  defendants  fail  to  produce  evidence  to. 
prove  their  cross-demand  against  plaintiff.  The  action  in  such  case 
should  be  dismissed;  or  a  judgment  of  nonsuit  entered.  Simmons  v. 
Cunningham,  4  Idaho,  426,  39  Pac.  1109. 

Illinois^HoImes  v.  Chicago  &  A.  R.  Co.  94  111.  439,  444  (nonsuit  seems 
allowable  only  at  close  of  plaintiff's  case,  upon  an  entire  failure  of 
evidence  as  to  an  essential  point.  Motion  to  exclude  all  of  the 
plaintiff's  evidence  is  an  equivalent  remedy).  Compare  Poleman  v. 
Johnson,  84  111.  269  (where  the  power  of  the  court  to  nonsuit  under 
the  Illinois  statute  is  questioned,  but  it  Is  held  error  to  deny  motion 
to  exclude  all  of  the  plaintiff's  evidence  upon  an  entire  failure  of 
prpof  on  an  essential  point.  Direction  of  verdict  for  defendant  is  a 
matter  of  right  in  such  a  case)  ;  Pennsylvania  Co.  v.  Conlaa,  101  111. 
93  (motion  to  exclude  plaintiff's  evidence  is  in  the  naiure  of  a  de- 
murrer to  evidence  and  is  tested  by  the  same  rules)  ;  Foster  v.  Wads- 
worth-Howland  Co.  168  111.  514,  48  N.  E.  163,  and  cases  cited  (direction 
of  verdict  not  error  in  proper  case.  If  made  at  close  of  plaintiff's 
testiinony,  the  only  question  raised  is  whether  or  not  there  is  evi- 
dence tending  to  prove  averments  of  declaration,  but  if  made  at  close 
of  all  the  evidence,  the  evidence  for  both  plaintiff  and  defendant,  with 
all  proper  inferences  deducible  therefrom,  must  be  insufficient  to 
suppoi't  verdict  for  plaintiff ) .  But  a  peremptory  instruction  for  de- 
fendant, asked  along  w'ith  a  series  of  instructions  submitting  all  the 
facts  to  the  jury,  is  properly  refused.  Chicago,  P.  &  St.  L.  R.  Co.  v. 
Woolridge,  174  111.  330,  51  N.  E.  701. 

Indiana — Williams  v.  Port,  9  Ind.  551  (compulsory  nonsuit  not  allowed)  ; 
Booe  V.  Davis,  5  Blackf.  115,  33  Am.  Dec.  457 ;  Purcell  v.  English,  86 
Ind.  34;  Crookshank  v.  Kellogg,  8  Blackf.  256  (direction  of  verdict; 
error  to  refuse)  ;  Strough  v.  Gfear,  48  Ind.  100  (holding  demurrer  to 
evidence  allowable  under  Indiana  Code  of  Procedure)  ;  Sutherland  v. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  148  Ind.  308,  47  N.  E.  624  (direction  of 
verdict  duty  in  proper  case);  Stroble  v.  New  Albany,  144  Ind.  695, 
42  N.  E.  806  (proper  practice  to  ask  for  direction  of  verdict,  not  with- 
drawal of  case  from  jury)  ;  Diamond  Block  Coal  Co.  v.  Edmonson,  14 
Ind.  App.  594,  43  N.  E.  242   (nonsuit  not  allowable). 
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Iowa — Way  v.  Illinois  C.  K.  Co.  35  loWa;  585  (decided  under  a  statute  not 
allowing  an  involuntary  nonsuit  upon  the  evidence)  ;  Beinis  v.  Wood- 
worth,  49  Iowa,,  340  (direction  of  a  verdict  proper  on  undisputed  evi- 
dence) ;  Hurd  V.  Neilson,  100  Iowa,  555,  69, N.  W.,  867  (direction  of 
verdict;  error  to  refuse  in  proper  case)';  Meyer  v.  Houck,  85  Iowa, 
319,  52  N.  W.  235    (direction  of  verdict). 

Kansas — Casey  v.  Hannahs,  2  Kan.  490  (compulsory  nonsuit  not  authorized 
by  the  Kansas  Code.  In  case  of  total  failure  of  proof  on  an  essential 
-point  the  court  should  so  instruct  the.  Jury)  ;  Union  |^. ,  ii.  Co.  v. 
Adams,  33  Kan.  427,  6  Pac.  529,  and  eases  cited  (error  not  to,  sus- 
tain demurrer  to  evidence);  Wisner  v.,, Bias,  43.  Kan,,, 458,  23  Pac. 
586   (demurrer  to  evidence;  error  not  to  sustain  in  proper  case), 

Kentucky — Parker  v.  Jenkins,  3  Bush,  588  (error  to  refuse,  to  direct  ver- 
dict where  defense  was  established  by  uncontradicted  evidence)  ;  Hanks 
V.  Roberts,  3  J.  J.  Marsh.  298  (error  to  refuse  to  direct  where  evi- 
dence would  not  sustain  a  contrary  verdict)  ;  Wilsey  v.  Louisville  &  N.. 
E.  Co.  83  Ky.  512  (peremptory  instruction  proper  on  plaintiff's  evi- 
dence alone,  and  also  on  all  evidence  if  all  is  in  favor  of  party  moving; 
but  if  evidence  is  conflicting,  ease  aannot  be  withdrawn  from  jury  by 
demurrer  to  evidence).;  .Louisville,  St.  L.  &  T.  Jl.  Co.  v.  Terry,, 20  Ky. 
,  L.  Eep.  803,  47  S.  W.  588  (peremptory  instruction ;  error  to  refuse 
in  proper  case)  ;  Buford  v.  Louisville  &  N.  R.  Co.  82  Ky.  286;  Thomp- 
son V.  Thompson,  17  B.  Mon.  28. 

Louisiana — Wilson  v.  McHugh,  1  La.  380  (nonsuit  proper  if  evidence  ia 
insufficient)  ;  Taylor  v.  Almanda,  50  La.  Ann.  351,  23  So.  365  (non- 
suit). 

Maine — White  v.  Bradley,  66  Me.  254  (nonsuit  on  uncontradicted  evidence 
raising  only  question  of  law  held  proper)  ;  Heath  v.  ,Jaquith,  68  Me. 
433,  436  (direction  of  a  verdict  proper  when  evidence  will  not  au- 
thorize a  verdict  for  opposite  party)  ;  State  v.,  Soper,  16  Me.  293 
(demurrer  on  evidence  unusual  and  no  error  to  refuse  to  receive  it)  ; 
Woodstock  V.  Canton,  91  Me.  62,  39  Atl.  281  (direction  of  verdict 
proper  when  evidence  will  not  authorize  verdict  for  the  party). 

Maryland — Kfettlewell  v.  Peters,  23  Md. '  312  (nonsuit  not  adopted  and 
contrary  to  practice)  ;  Baltimore  &  0.  R.  Co.  v.  Strieker;  51  Md.  47, 
34  Am.  Eep.  291  (error  to  refuse  to  direct  verdict  when  there  is  no 
,  evidence  to  sustain  contrary  verdict),;  Northern  C.  E.  Co,  v.  Medairy, 
86  Md.  168,  37  Atl.  796  (direction  of  verdict;  error  to,  refuse  if  evi- 
dence insufficient  to  sustain  contrary  verdict).  ,  ,  -     , 

Massachusetts' — Mitchell  v.  New  England  Marine  Ins.  Co.  6  Pick.  117,  118 » 
Marshall  v.  Merritt,  97  Mass.  516  (it  seems  that  a  nonsuit ,  cannot 
be  ordered  against  the  plaintiff's  consent.  Compare,  however,  Went- 
worth  v.  Leonard,  4  Cush.  414,  418,  Shaw,  Ch.  ,J.)  ;,  Lane  v.  Old 
Colony  &  F.  Eiver  R.  Co.  14  Gray,  143 ;  Denny  v.  Williams,  5  Allen, 
1;  Allyn  v.  Boston  &  A.  R.  Co.  105  Mass,.77;,  TuUy, v.,  Fitcjiburg  R. 
Co.  134  Mass.  499   (direction  of  a  verdict;  error  to  refuse  in  a  proper 
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case)  ;  Copeland  v.  New  England  Ins.  Co.  22  Pick.,  135,  143  (demurrer 
to 'evidence  seems  matter  of  right,  but  that  it  is  rarely  resorted  to 
in  Massachusetts  practice,  see  Golden  v. ,  Knowles,  120  Mass.  336); 
Kenneson  V.  West  End  Street  R.  Co.  1,68  Mass.  1,  46  N.  E.  114  (di- 
rection of  verdict). 

Michigan— T<Cahill    v.    Kalamazoo    Mut.    Ins.    Co.    2    Dqugl.    124     ( court 

cannot  compel  nonsuit)  ;  Grand  Trunk  E.  Co.  v.  Nichol,  18  Mich.  170 

.    (direction  bf  a  verdict;  error  to  refuse  where  there  is  no  conflicting 

evidence)  ;  Secord  v.  Chicago  &  M.  L.  S.  R.  Co.  107  Mich.  540,  65  N. 

,W.  550,  (direction  of  verdict;  error  to  refuse  in  proper  case). 

Minnesota^McCormick  v.  Miller,  19  Minn.  443,  Gil,  384  (cpmpulsory ,  non- 
'  suit  allowed  by  statute)  ;  Giermann  v.  St.  Paul,  M.  &  M-  R.  Co.  42 
Minn.  5,  43  N.  W.  483  (direction  of  verdict  proper  if  on  all  the  evi- 
dence a  verdict  for  plaintiff  would  not  be  allowed  to  stand,  thougli 
on  plaintiff's  evidence  alone  the  case  should  go  to  the  jury). 

Mississippi — Winston  v.  Miller,  12  Sniedes  &  M.  550,  554  (no  power  of 
compulsory  nonsuit;  but  there  is  an  equivalent  remedy  in  directing  a 
'  verdict  against  the  plaintiff)  ;  Ewing  v.'  Glidwell,  3  How.  332,  335 
(no  power  to  nonsuit,  but  court  may  instruct  jury  to  find  a  ver- 
dict as  in,'caSe  of  nonsuit,'  and" this  is  often  done)  ;  Chicago,  St.  L.  & 
'N.  0.  R.  Co.  V.  Doyle,  60  Miss.  977  (direction  of  verdict  seems  matter 
of  right  in  a  proper  case)  ;  Capital  City  Oil  Works  v.  Blaok,  70  Miss. 
'  '8,  12'  Sd. '26  '(direction  of  verdict;  error  to  refuse  in  proper  case) . 

Montana — Morse  v.  'Granite  County,  19  Mont.  450,  48  Pac.  745  (non- 
suit); Creek' V.  lilcManus,'  13  Mont.  152,  32  Pac.  675  (direction  of 
verdict  in  effect  a  noiisuit )'. 

Nebraska^Smjith  y.  Sioux  ■City,&  P.  R.  Co.  15  Neb.  583,  19  N.  W.  638 
(compulsory  nonsuit  not  authorized  by  Neb.  Code,  §  430;  error  to 
grant  it)  ;  Atchisoa  &  .N,  R.  Co.  v.,Loree,,4  Neb.  446  (direction  of  a 
verdict;  error  to  refuse)  ;  ,Knatt  v.  Jones,  50  Neb.  490,  70  N.  W.  90 
(direction  of  verdict) ;  Zittle  v.  Schlesin^er,  46  Neb.  844,  65  N.  W. 
892  (compulsory  nonsuit  not  authorized  by  Civil  Code,  §'  430,  and, 
I  though  error  to  grant,  not  fatal  if  evidence  such  that  verdict  should 
have  been  directed  for   defendant ) . 

Nevada — Gen.  ,Stat.  ,§  5237,  Civ.  fr.  Act,  §  295  (nonsuit  allowed  by  stat- 
ute when  the  plaintiff  fails  to,  prove  a  sufficient  case  for,  the ,  jury ) . 
See  Laird  v.  Morris,  23  Nev.  34,  42  Pac.  11. 

.1^'ew  Hampshire — Stickney  v.   Stickney,  21  N.  H.   61 ,  (nonsuit;   error  to 

refuse)  ;  Bailey  v,  Kiftiball,  26  N.  H.  351,  354;  Brown  v.  Massachu- 

,,    .setts  Mut.  L.,  Ins.  Co.  59  N.  ,H.  298,  47  Am.  Rep.  205  (nonsuit;  error 

to  refuse)  ;  Dame  v.  Dame,  20  JsT.  H.  28   (direction  of  a  verdict  proper 

,,for  insufficient  evidence),;,  Edgerly  v.  Union,  Street  R.  Cp.  67  N.  H. 

312,  36  Atl.  558   (nonsuit;  error  to  refuse). 

New  Jersey— -New  Jersey  .E3?p.  Co.  v.  Nichols,  33, N.  J.  L.  434,  436,  97  Am. 
Dec.  722   (nonsuit;  error  to  refuse)  ;  Baldwin  v.  Shannon)  43  N.  J.  L. 
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596  (direction  of  a  verdict  proper  where  a  verdict  for  opposite  party 
would  be  set  aside)  ;  American  Saw  Co.  v.  First  Niat.  Bank,  60  N.  J. 
L.  417,  38  Atl.  662  (direction  of  verdict;  error  to  refuse  in  proper 
case)  ;  New  Jersey  School  &  Church  Furniture  Co.  v.  Board  of  Edu- 
cation, 58  N.  J.  L.  646,  35  Atl.  397    (nonsuit  in  proper  case). 

New  Mexico — ^Herrera  v.  ChaveB,  2  N.  M.  86;  Montoya  v.  Donohoe,  2  N. 
M.  214  (compulsory  nonsuit  cannot  be  grS,nted)  ;  Lutz  v.  Atlantic  & 
P.  R.  Co.  6  N.  M.  496,  16  L.R.A.  819,  30  Pac.  912  (direction  of  ver- 
dict). 

New  York — Lomer  v.  Meeker,'  25  N.  Y.  361  (motion  for  nonsuit  or  to 
dismiss  complaint,  or  to  direct  verdict;  error  to  refuse)  ;  Robinson' 
V.  McManus,  4  Lans.  380,  386;  Fish  v.  Davis,  62  Barb.  122;  Appleby 
v.  Astor  F.  Ins.  Co.  54  N.  Y.  253,  261  (motion  to  direct  verdict  equiva- 
lent to  motion  for  nonsuit,  but  note  that  it  is  more  serious  in  re- 
sults) ;  Hemmens  v.  Nelson,  138  N.  Y.  517,  20  L.R.A.  440,  34  N.  E. 
342  (motion  for  nonsuit  or  to  direct  verdict;  duty  of  court  to  grant  in 
proper  case)  ;  Williams  v.  United  States  Mut.  Aeci.  Asso.  133  N.  Y. 
366,  31  N.  E.  222  (dismissal  of  complaint;  error  to  refuse  in  proper 
ease)  ;,  Dennison  v.  Musgrave,  20  Misc.  678,  46  N.  Y.  Supp.  530  and 
cases  cited  (stating  the  practice  of  taking  the  case  in, New  York  to 
'  be  thus:  If  at  the  instance  of  plaintiff  by  motion  to,  direct  verdict; 
if  at  the  instance  of  defendant  by  motion  for  nonsuit  or  to  rdirect 
verdict,  according  to  whether  final  adjudication  against  him).  And  a 
justice  of  the  New  York  city  district  .court  should ■  direct  a  verdict 
where  it  would  bq  the  duty  of  a  judge  of  a  court  of  record  to  do  so, 
under  the  New  York  city  consolidation  act,  §  1381,  providing  that 
the  miode  of  conducting  the  trial  is  the  same  in  such  courts  as  in 
courts  of  record.  Douglass  v.  Seiferd,  18  Misc.  188,  41  N.  Y.  Supp. 
289. 

North  Carolina — Wittkowsky  v.  Wasson,  /71  N.  C.  451  (scintilla  of  evi- 
dence not  enough  to  go  to  the  jury)  ;  Hygienic  Plate  Ice  Co.  v.  Raleigh 
&  G,  R.  Co.  12^  N.  C.  881,  29  S.  E.  575  (nonsuit  under  act  1897,  chap. 
109);  Catle  v.  Southern  R.  Co."l22  N.  C.  892,  29  S.  E.  377  (direc- 
tion of  verdict  a  duty  if  there  is  no  evidence,  or  nolhing  m.ore  than 
mere  scintilla  of  evidence). 

North  Dakota — McCormiek  Harvesting  Mach.  Co.  v.  Larson,  6  N.  D.  533, 
72  N.  W.  921   (direction  of  verdict). 

Ohio— Ellis  V.  Ohio  L.  Ins.  &  T.  Co.  4  Ohio  St.  628,  64  Am.  Dec.  610  (com- 
pulsory nonsuit  allowed  only  on  an  entire  failure  of  evidence  as  to 
some  essential  point;  substituted  for  the  ancient  practice  of  demurrer 
to  evidence)  ;  Powell  v.  Jones,  l2  Ohio,  35;  Grant  v.  Pittsburg  &  W. 
R.  Co.  10  Ohio  C.  C.  362,  6  Ohio  C.  D.  516  ( immaterial  whether  ver- 
dict directed,  or  case  taken  from  jury  and  judgment  of  dismissal 
entered ) . 

Oklahoma— Pittman  v.  El  Reno,  4  Okla.  638,  46  Pac.  495  (demurrer  to  evi- 
dence ) . 
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Oregon — Tippin  v.  Ward,  5  Or.  450  (compulsory  nonsuit)  ;  Cogsyvell  v. 
Oregon  &  C.  R.  Co.  6  Or.  417;  Willis  v.  Holmes,  ?8  Or.  583,  42  Pac.  988 
(nonsuit). 

Pennsylvania^Leliman  v.  Kellerman,  65  Pa.  489  (compulsory  nonsuit,  but 
error  will  not  lie  to  la  refusal ;  for  defendant  may  ask  for  direction 
that  plaintiff's  evidence  is  insufficient  to  maintain  his  action)  ;  Ritz- 
man  v.,  Philadelphia  &  R.  R.  Co.  187  Pa.  337,  40  Atl.  975  (nonsuit; 
duty  of  court)  ;  Bastian  v.  Philajdelphia,  180  Pa,,  227,  36  Atl.  74a 
(nonsuit  in  effect  a  demurrer  to  evidence;  should  not  be  withdrawn 
from  jury  if  there  is  any  evidence ,  beyond  a  mere  scintilla,  however 
slight,  from  which  jury  can  draw  inference  favorable  to  plaintiff)  ; 
Du  Bois  Deposit. Bank  v.  Kuntz,  175  Pa.  432,  34, Atl.  797  (direction 
of  verdict  for  plaintiff  in  a  proper  icase) .  See  also  Easton  v.  Neff,  102 
Pa.  474;  Hyatt  v.  JohT;ston,  91  Pa.  196  (direction  of  verdict;  error  to 
refjise  plaintiff  in  i this  oase). 

Rhode  Island — Hopkins  v.  Brown,  5  R.  I.  360  (compulsory  nonsuit  seems 
to  be  allowed  only  where  there  is  total  lack  of  evidence  on  an  essential 
point)  ;  Cassidy  v.  Angell,  12  R.  I.  447,  448,  34^Am.  Rep.  690. 

South  I  Carolina — Carrier  v.  Dorranee,- 19  S.  C.  30  (compulsory  nonsuit 
only  allowed  on  entire  failure  of  evidence  as  to  some  essential  point; 
then  error  to  refuse)  ;  Graham  v.  Moore,  13  S.  C.  115  (directfon  of  a 
verdict  a  duty  in  a  proper  case )  ;  Gandy  v.  Orient  Ins.  Co.  52  S.  C. 
224,  29. S.  E.  655  (compulsory  nonsuit  allowable  at  close  of  all  evi- 
dence) .  , ,  , 

South  Dakota— McKeever  v.  Homestake  Min.  Co.  10  S.  D.  ,599,  74 'N.  W. 
1053   (direction  of  verdict). 

Tennessee— Littlejohn  v.  Fowler,  5  Coldw.  284  (nonsuit  said  to  be  unconsti- 
tutional) ;  West  Memphis  Packet  Co.  v.  White,  99  Tenn.  256,  38 
L.R.A.  427,  41  S.  W;  582  (mdtion  to  exclude  plaintiff's  evidence  on 
ground' that  it  Would  not  sujjfiort  a  verdict  in  his  favor,  not  proper 
practice)  ;  Hopkins  v.  Nashville,  C.  &  St.  L.  R.  Co.  96  Tenn.  409,  32 
L.R.A.  354,  34  S.  W.  1029  (demurrer  to  evidence  not  unconstitutional 
as  violating  the  right  of  trial  by  jury  or  the  prohibition  that  judges 
shall  not  charge  juries  with  respect  to  niatters  of  fact.  An  exhaustive 
comparison  of  the  practice  in  the  various  jurisdictions  is  here  found). 

Texas^-Guest  V.  Guest,  Dallam,  394;  McGill  v.  Delaplain,  Dallam,  493 
(court  canno^t  compel  a  nonsuit)  ;  Willis  v.  BuUitt,  22  Tex.  330  (di- 
rection of  a  verdict  In  a  proper  case)  ;  Joske  v.  Irvine,  91  Tex.  574,  44 
S.  W.  1059  (direction  of  verdict  a  duty  in  proper  ease)r;  Galveston,  H. 
,&  S.  A.,  R.  Co.  y.  Templefton,  87  Tex.  42,  26  S.  W.  1066  (demurrer  to 
evidence ) . 

Utah— Fowler  y.  Pleasant  Valley  Coal  Co.  16  Utah,  348,  52  Pac.  594  (com- 
pulsory nonsuit ;  error  to  refuse  in  proper  case ) . 

Vermont — Smith  v.  Crane,  12  Vt.  487  (court  cannot  order  nonsuit;  error 
to  do  so);  Wright  v.  Bourdon,  50  Vt.  494  (direction  of  a  verdict  in  a 
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proper  case)  ;  Walcott  v.  Metropolitan  L.  Ins.  Co.  '64  Vt.  221,  24  Atl. 
992  (direction  of  verdict). 

Virginia — 4  Minor,  Inst.  p.  782  (courts  cannot  compel  nonsuit;  citing 
Ross  V.  Gil,  1  Wash.  87,  89;  ThWeat  v.  Finch,  1  Wash.  217,  219); 
Trout  V.  Virginia  &  T.  E;  Co.  23  Gratt.  619  (demurrer  to  evidence 
seems  a  matter  of  right)  ;  Eubank  v.  Smith,  77  Va.  206  (demurrer  to 
evidence;  court  has  the  power  to  compel  joinder  in  a  proper  case)  ; 
Childress  v.  Chesapeake  &  0.  R.  Co.  94  Va.  186,  26  S.  E.  424  i(  de- 
murrer to  evidence).  But  in  an  action  for  libel  it  is  improper  for 
the  trial  court  to  compel  plaintiff  to  join  in  demurrer  to  the  evi- 
dence, under  Va.  Code  1873,  chap.  145,  §  2,  which  provides  that  no 
demurrer  shall  preclude  a  jury  from  passing  on  the  alleged  insulting 
words.    Holland  V.  Batchelder,  84  Va.  664,  5  S.  E.  695. 

Washington — Starr   v.   Chilberg,   l5   Wash.  '700,   47   Pac.    10    (nonsuit); 
Dunkle  v.  Spokane  Falls  &  N.  R.  Co.  20  Wash.  254,  55  Pac.  51  (motion 
to  discharge  the  jury  and  for  proper  jud'gmeht  to  be  entered  on  verdict- 
found  by  court,   in  conformity  with  Ballinger's   Code,  §   4994   [Sess. 
Laws  1895,  p.  64,  §  17]). 

West  Virginia — Allen  v.  Bartlett,  20  W.  Va.  46  (demurrer  to  evidence)  ; 
Overby  V.  Chesapeake  &  0.  R.  Co.  3r  W.  Va.  524,  16  S.  E.  813  (mo- 
tion to  exclude  all  plaintiff's  evidence  at  the  close  of  his  case  not  allow- 
able) ;  Knight  v.  Cooper,  36  W.  Va.  232,  14  S.  E.  999  (direction  of  ver- 
dict after  giving  plaintiff  an  opportunity  to  suffer  nonsuit;  error  to 
refuse  in  proper  case)  ;  Peabody  Ins.  Co.  v.  Wilson,  29  W.  Va.  528,  2 
S.  E.  888  (demurrer  to  evidence,  in  which  court  may  compel  other 
party  to  join) .  : 

Wisconsin^ — ^Hunter  v.  Warner,  1  Wis.  ;141;  Hoefl,inger  v.  Staffoi;d,  38  Wis. 
391  (compulsory  nonsuit;,  error  to  refuse)  ;  Jackson  v.  Jacksonpprt, 
56  Wis.  310,  14  N,  W.  ,296  (directicfj}  of  a  verdict  proper  when  evi- 
dence, ,  considered  as  undispute.d,  and  aidgd ,  by  most  fayorable  legiti- 
mate construction  and  all  rgasonajile  inferences,  would  not  justify 
a  contrary  verdict)  ;  Wickham  v.  Chicago  &  N.  W.  R.  Co.  95  Wis.  23, 
69  N.  W.  982  (direction  of  verdict). 

Wyoming — Mulhern  v.  Union  P.  R.  Co.  2  Wyo.  465  (compulsory  nonsuit 
cannot  be  ordered) .  > 

See  further  on  this  question,  notes  to  People  v.  People's  Ins.  Exchange, 
,.      I  2  L.R.A.  340i  and  Grube  v., Missouri  P.  R.  Co., 4  L.R.A.  776. 

3.  Test  of  the  right  to  go  to  jury. 

The  general  test  as  to  the  propriety  of  refusing  to  ■  subinit 
a  point  to  the  jury  is  whether  their  verdict  on  the  point,  if 
against  the  moving  partj^,  must  be  set  aside  as  contrary  to  or 
agains/t  the  weight  of  evidence.* 

1  United  States  courts— Pleasants  v.  Fant,  22  Wail.  116,  121,  22  L.  ed.  780, 
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782;  Hendrick  v.  Lindsay,  93  U.  S.  143,  23  L.  ed.  855;  Herbert  v.  But- 
ler, 97  U.  S.  319,  24  L.  ed.  958;   Bowditch  v.  Boston,  101  U.  S.  10, 

'  25  L.  ed.  980;  Griggs  v.  Houston,,  104  U.  S.  553,  26  L.  ed.  840;  Phcenix 
Mut.  Ins.  Co.  V.  Doster,  106  U.  S.  30,  27  L.  ed.  65,  1  Sup.  Ct.  Rep.  18; 
Montclair  v.  Dana,.  107  U.  S.  162,  27  L.  ed.  436,  1.  Sup.  Ct.  Rep.  403; 
Randall  v.  Baltimore  &  0.  R.  Co.  109  U.  S.  478,  27  L.  ed.  1003,  3  Sup. 
Ct.  Rep.  322;  Adams  v.  Spangler,  5  MeCrary,  334,  VI  Fed.  133; 
.Connecticut  Mut.  L,  Ins.  Co.  v.  La,tlirop,  111  U.  S.  612,  28  L.  ed.  536, 
4  Sup.  Ct.  Rep.  533;  Elliott  vi  Chicago,  M.  &  St.  P.  R.  Co.  150  U.  S. 
,245,  37  L.  ed.  1068,  14  Sup.  Ct.  Rep.  85;  Bagley  v.  Cleeland  Rolling 
Mill  Co.  22  Blatchf .  342,  21  Fed,  159 ;  Hathaway  v.  East  Tennessee,  V. 
&  G.  R.  Co.  29  Fed.  489  (where  it  is  held  to  be  the  duty  of  the  court  to 
direct  a  verdict  for  the  plaintiff  if  a  verdict  for  the  defendant  would 
te  set  aside  as  contrary  to  evidence)  ;  Proffatt,  Jury  Trial,  §  354,  and 
cases  cited;  Stl  Louis  &  S.  P.  R.  Co.  v.  Whittle,  20  C.  C'  A.  196,  40 

'  U.  S.  App.  23,  74  Fed.  296  (where  it  is  held  that  no  court  is  required 
to  take  the  chances  of  a  verdict  being  rendered  which,  if  rendered,  it 
would  deem  itself  bound  to  set  &,side  as  wholly  unsupported  by  evi- 
dence) ;  McPeck  v.  Central  Vermont  R.  Co.  25  C.  C.  A.  110,  50  U.  S. 

,  App.  27,  79  Fed.  .590,  and  cases  cited.  But  Mt,  Adams  h,  E.  P.  In- 
clined R.  Co.  v!  Lowery,  20  C.  C.  A.  596,  43  U.  S.App.  408,  74. Fed.  463, 
draws  a  distinction  between  the  legal  discretion  of  the  court  to  set 
aside  a  verdict  as  against  the  evidence  and  the  duty  of  the  court  to 
withdraw  a  case  from  the  jury,  or  direct  a  verdict,  for  insufficiency 
of  evidence,  and  holds  that '  the  test  stated  in  the  text  is  not  the 
proper  one,  but  that  tq  support  a  refusal  to  submit  a  point  to  the 
jury  the  evidence  must  be  so  insufficient  in  fact  as  to  be  insufficient  in 
law,  amounting  to  an  absence  of  any  material  and  substantial  evi- 

'  dence  which,  if  credited  by  the  jury,  would  in  law  justify  a  verdict 
for' the  other  pia!rty,  and  that  it  is  the  judge's  duty  on  a  motion  to 
direct  a  verdict  to  take  that  View  of  the  evidence  most  favorable  to 
the  party  against  whom  it  is  moved  to  findj  and  from  that  evidence, 
and  the  inferences  reasonably  and  justifiably  to  be  drawn  therefrom, 
determine  whether  or  not  under  the  law  a  verdict  might  be  found  for 
the  party  having  the  onus-  but  that  it  certainly  is  not  his  function 
to  weigh  the  evidence  fdr  the  purpose  of  saying  how  the  verdict  should 

'  go,  as  it  is  on  a  motion  for  a  new  trial.  See  also  Vany  v. 'Peirce,  26 
C.  C.  AJ  521, '54  U.  S.  App.  196,  82  Fed.  162.  '  '        ' 

Arizona — Root  v.  Fay,  5  Ariz.  19,  43  Pac.  527. 

Californi^^-Los  Angeles  Farming  &  Mill.  Co.  v.  Thompson,  117  Cal..  594, 
49  Pac,  714;,Dalrymple  v.  Hanson,  1  Cal,  125;  Ensminger  v.  Mclntjre, 
23  Cal.  593,  594. 

Colorado — Chivington  v.  Colorado  Springs  Co.  9   Colo.  597,  14  Pac.  212. 

Connecticut— Thi3  test  would  seem  to  be  the' same  in  Connecticut.  Com- 
pare Booth  V.  Hart,  43  Conn.  480,  484,  with  Osborne  v.  Bradley,,  40 
Conn.  465,  466.     According  to  Cook  v.  Morris,  66  Conn.  196,  33  Atl. 
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994,  a  motion  for  a  nonsuit  cannot  be  permitted  to  operate  as  a 
motion  to  set  aside  tlie  verdict  as  against  the  evidence,  though  the 
court  may  set  aside  a  verdict  rendered  upon  the  same  evidence  upon 
which  it  has  already  refused  to  grant  a  nonsuit. 

Dakota— Territory  v.  Stone,  2  Dak.  155,  4  N.  W.  697. 

District  of  Columbia — Somerville  v.  Knights  Templars  &  M.  Life  Indemnity 
Co.  11  App.  D.  C.  417,  and  cases  cited.  But  according  to  Wartlien 
V.  Hammond,  5  App.  D.  C.  167,  vfhere  there  is  testimony  of  a  sub- 
stantial character  to  go  to  the  jury,  it  is  always  for  the  jury  to  de- 
termine the  question  of  the  preponderance  of  evidence,  subject  to  the 
devisory  pow^er  of  the  court  to  order  a  retrial. 

Florida— C.  B.  Rogers  Co.  v.  Meinhardt,  37  Fla.  4S0,  19  So.  878. 

Georgia — Burnam  v.  DeVaughn,  65  Ga.  309;  Zettler  v.  Atlanta,  66  Ga. 
195. 

Illinois— Offutt  v.  World's  Columbian  Exposition,  175  111.  472,  51  N.  E. 
651,  and  cases  cited. 

Indian  Territory— Chicago,  R.  I.  &  P.  R.  Co.  v.  Driggers,  1  Ind.  Terr.  412, 
45  S.  W.  124,  and  cases  cited. 

Indiana— Weis  v.  Madison,  75  Ind.  241,  39  Am.  Rep.  135;  Wolfe  v.  McMil- 
lan, 117  Ind.  587,  20  N.  E.  509. 

Iowa — Meyer  v.  Houck,  85  Iowa,  319,  52  N.  W.  235.  And  see  Guthrie  v. 
Dubuque,  105  Iowa,  653,  75  N.  W.  500  (where  it  is  held  that  a  niotion 
for  the  direction  of  a  verdict  by  the  party  having  the  burden  should 
be  denied  unless,  considering  all  the  evidence,  it  clearly  would  be  the 
duty  of  the  court  to  set  agide  a  verdict  for  the  other  party)  ;  Hurd  v. 
Neilson,  100  Iowa,  555,  69  N.  W.  867. 

Kansas — This  does  not  seem  to  be  the  test  in  Kansas.  But  according  to 
Brown  v.  Atchison,  T.  &  S.  F.  R.  Co.  31  Kan.  1,  1  Pac.  605,  the  rule 
of  practice  is,  that  the  trial  court  in  order  to  withdraw  -the  case  from 
the  jury  must  be  able  to  say  that,  admitting  every  fact  that  is  proved, 
which  is  favorable  to  the  party  having  the  burden,  and  admitting  every 
fact  that  the  jury  might  fairly  and  legally  infer  from  the  evidence 
favorable  to  the  party  having  the  burden,  still  he  has  utterly ,  failed  to 
establish  some  one  or  more  of  the  material  elements  essential  to  a  re- 
covery by  him.  See  also  St.  Louis  &  S,  F.  R.  Co.  v.  Tooney,  6  Kan. 
App.  410,  49  Pac.  819.  And  Sullivan  v.  Phenix  Ins.  Co.  34  Kan.  170, 
8  Pac.  112,  expressly  repudiated  the  test  laid  down  above,  and  fol- 
lows the  rule  in  the  BroviTi  Case.  But  see  Emerson  v.  Thatcher,  0 
Kan.  App.  325,  51  Pac.  50,  where  it  was  held  that  a  verdict  was 
properly  directed  on  undisputed  evidence  of  one  party  entitling  him  to 
a  recovery,  although  the  other  party  had  adduced  some  evidence  in  hia 
own  behalf,  and  that  a  refusal  to  direct  a  verdict  would  have  been 
error;  the  court  saying  that  had  the  trial  court  submitted  the  case 
to  the  jury,  and  had  the  jury  returned  a  verdict  other  than  that  di- 
rected, it  would  have  been  the  duty  of  the  court  to  have  set  aside  the 
verdict  land  granted  a  new  trial. 
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Kentucky — This  is  not  the  teat  in  Kentucky.  Buford  v.  Louisville  &  N.  R. 
Co.  82  Ky.  286;  Thompson  v.  Thompson,  17  B.  Mon.  28. 

Maine — Brown  \,  European  &  N.  A.  R.  Co.  58  Me.  384;  Heath  v.  Jaqulth, 

■  68  Me.  433,  436;  Bennett  v.  Talbot,  90  Me.  229,  38  Atl.  112.  Com- 
pare, howevjir,  Union  State  Co.  v.  Tilton,  69  Me.  244. 

Maryland — ^This  eeems  to  be  substantially  what  the  Maryland  court  means 
■when  it  saya  that  a.  case  m'ust  go  to  the  jury  where  there  is  evidence 
which,  if  belVeved,  is  legally  sufficient  to  sustain  a  verdict  for  either 
pairty.  See  State  use  of  Steever  v.  Union  R.  Co.  70  Md.  69,  18  Atl. 
1032;  Baltimore  City  Pass.  R.  Co.  v.  Cooney,  87  Md.  261,  39  Atl.  859. 

Massachusetts — In  Massachusetts,  the  rule  as  laid  down  in  Denny  v.  Wil- 
liams, 5  Allen,  1,  and  apparently  approved  in  Brooks  v.  Somerville, 
106  Mass.  271,  275,  is  that  "if  the  evidence  is  such  that  the  court 
would  set  aside  any  number  of  verdicts  rendered  upon  it,  toties  quotien, 
then  the  cause  should  be  taken  from  the  jury,  by  instructing  them  to 
find  a  verdict  for  the  defendant.  On  the  other  hand,  if  the  evidence 
is  such  that  though  one  or  two  verdicts  rendered  upon  it  would  be 
set  aside  upon  motion,  yet  a  second  or  third  verdict  would  be  suf- 
fered to  stand,  the  cause  should  not  be  taken  from  the  jury,  but 
should  be  submitted  to  them  under  proper  instructions."  See  also 
Rainger  v.  Boston  Mut.  Life  Asso.  167  Mass.  109,  44  N.  E.  1088. 

Minnesota— Giermann  v.  St.  Paul,  M.  &  M.  E.  Co.  42  Minn.  5,  43  N.  W. 
483,  and  cases  cited;  Thompson  v.  Pioneer-Press  Co.  37  Minn.  285, 
43  N.  W.  856. 

Mississippi— Chicago,  St.  L.  &  N.  0.  R.  Co.  v.  Doyle,  60  Miss.  977;  Smith 
V.  Fonda,  64  Miss.  551,  1  So.  757. 

Missouri— Morgan  v.  Durfee,  69  Mo.  469,  33  Am.  Rep.  508;  Hite  v.  Metro'- 
politan  Street  E.  Co.  130  Mo.  140,  32  S.  W.  33;  Adams  County  "Bank 
V.  Hainline,  67  Mo.  App.  483  (holding  that  a  case  should  not  be  sub- 
mitted where  the  verdict  would  not  be  allowed  to  stand  if  rendered 
against  the  evidence,  although  there  is  a  mere  scintilla  of  evidence). 

Montana — Garver  v.  Lynde,  7  Mont.  108,  14  Pac.  697,  nonsuit  should  be 
granted  if,  in  view  of  all  the  evidence  introduced  by  plaintiff,  the 
court  would  grant  a  new  trial  if  the  jury  should  bring  in  a  verdict  in 
his  f^vor;   Re  Carroll,  59  Mont.  403,  196  Pac.  996. 

Nebraska — ^Atchison  &  N.  E.  Co.  v.  Loree,  4  Neb.  446;  Eeynolds  v.  Bur. 
lington  &  M.  R.  Co.  11  Neb.  186,  7  N.  W.  737;  Knapp  v.  Jones,  50  Neb. 
'     490,  70  N.  W.  19,  and  cases  cited. 

New  Hampshire — Brown  v.  Massachusetts  Mut.  L.  Ina.  Co.  59  N.  H.  298, 
47  Am.  Rep.  205  (where  it  is  also  said  that  in  applying  the  test  it 
does  not  seem  to  be  material  whether  the  motion  for  a  nonsuit  is 
made  at  the  close  of  the  plaintiff's  ease,  or -whether  it  is  delayed  till 
all  the  evidence  is  in).  .        ■ 

New  Jersey— Aycrigg  V.  New  York  &  E.  R.  Co.  30  N.  J.  L.  460;  Baldwin 
v.  Shannon,  48  N.  J.  L.  596;  American  Saw  Co.  vj  FiVst  Nat.  Bank,-^60 
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N.  J.  L.  417,  38  Atl.  662  (where  it  is  held  that  the  test  is  whether ithB 
evidence  is  such  that  the  court  would  set  aside  any  number  of  verdicts 
rendered  against  it ) . 

New  Mexico— Lutz  v.  Atlantic  &  P.  R.  Co.  6  N.  M.  498,  16  L.R.A.  819,  30 
Pac.  912. 

New  York— rCagger  v.  Lansing,  64  N.  Y.  417,  affirming  4  Hun,  812.;  Corning 
V.  Troy  Iron  &  Nail  Factory,  44  N.  Y.  ,577,  594;  Neuendorffv.,  World 
Mut.  L.  Ins.  Co.  69  N.  Y.  389;  Burt  v.  Smith,  83  N.  Y.  606  (no  opin- 
ion) ;  Fish  V.  Davis,  62  Barb.  122;  Wombough  v.  Cooper,  2  Hun,  428, 
4  Thomp.  &  C.  586;  Hemmens  v.  Nelson,  138  N.  Y.  517,  20  L.R.a!  440, 
34  N.  E.  342.  And  a  case  of  negligence  forms  no  exception  to  the 
rule.  Wilds  v.  Hudson  River  R.  Co.  24  N.  Y.  430.  But  see  Bagley  v. 
Bowe,  105  N.  Y.  171,  11  N.  E.  386,  and  Luhrs  v.  Brooklyn  Heights  R. 
Co.  ll,App.  Div.  173,  42  N.  Y.  Supp.  606,  13  App.  Div.  126,  42  N.  Y. 
Supp.  1101  (where  it  is  held  that  the  court  cannot  withdraw  from 
the  jury  the  ultimate  decision  of  a  fact  unless  the  fact  is  either  un- 
contradicted or  the  contradiction  is  illusory,  or  where  the  answering 
evidence  is  a  scintilla  merely). 

North  Carolina — Loggins  v.  Southern  Public  Utilities  Co.  181  N.  C.  221, 
106  S.  E.  822. 

North  Dakota — This  is  the  rule,  it  seems,  in  North  Dakota.  See  Pirie  v. 
Gillitt,  2  N.  D.  255,  50  N.  W.  710  (where  it  is  held  that  a  verdict  can 
be  directed  against  a  party  only  where  his  testimony,  considered  as 
undisputed,  and  given  the  most  favorable  construction  for  him,  to- 
gether with  all  reasonable  inferences  therefrom,  cannot  legally  sustain 
a  verdict  in  his  favor ) . 

Ohio^Schnable  v.  Cleveland,  C.  C.  &  St.  L.  R  Co.  —  Ohio  St  — ,  130 
N.  E.  510. 

Oregon— Grant  v.  Baker,  12  Or.  329,  7  Pac.  318;  Cram  v.  Powell,  100  Or. 
708,  197  Pac.  280. 

Pennsylvania — ^Hyatt  v.  Johnston,  91  Pa.  196;  McEwen  v.  Hoopes,  175  Pa. 
237,  34  Atl.  623. 

South  Dakota— McKeever  v.  Homestake  Min.  Co.  10  S.  D.  599,  74  N.  W. 
1053, 

Texas— International  &  G.  N.  R.  Co.  v.  Hall,  12  Tex.  Civ.  App.  11,  33 
S.  W.  127.  According  to  Joske  v.  Irvine,  91  Tex.  574,  44  S.  W.  1059, 
the  case  should  not  be  submitted,  though  there  be  slight  testimony,  jf 
its  probative  force  be  so  weak  that  it  only  raises  a  mere  surmise  or 
suspicion  of  the  existence  of  the  fact  sought  to  be  established,  such  tes- 
timony in  legal  contemplation  falling  short  of  being  any  evidence;  and 
the  court  must  determine  whether  the  testimony  has  more  than  that 
degree  of  probative  force. 

Utah— Bowers  v.  Union  P.  R.  Co.  4  Utah,  215,  7  Pac.  251. 

Virginia— Deatdn  v.  Taylor,  90  Va.  219,  17  S.  E.  944. 

Washington— Sta'rr  v.  Chilberg,  15  Wash.  700,  47  Pac.  10. 
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Wisconsin' — Hunter  v.  Warner,  1  Wis.  141;  Spensley  v.  Lancashire  Ins.  Co. 
54  Wis.  433,  11  N.  W.  894;  Jackson  v.  Jacksonport,  56  Wis.  310,  14 
N.  W.  296. 

B.  Mode  op  Applting  to  Take  the  Case  from  TiiE  Jtjet. 

4.  Def endknt's  motion. 

a...  W/ien-j-^lireither  a , nonsuit,^  nor  a  direction,  of  a  verdict  ^ 
for  the  defendant,  nor  a  demurrer  to  evidence,*  is  proper  be- 
fore the  plaintiff  has  closed  his  case.* 

But  a  motion  to  dismiss  for  insufficiency  of  the  complaint 
may  be  made  at  any  stage  of  the  case*  before  evidence  of  the 
necessary  facts  omitted  to  be  alleged  has  been  received  without 
specific,  objection.^ 

1  Walker  v.  Supple,  54  Ga.  178;  Bastian  v.  Philadelphia,  180  Pa.  227,  36 

Ati:  746;  Nixon  v.  Brown,  4  Blackf.  158. 

2  Miller  V.  House,  63  Iowa,  82,  18  N.  W.  708.    Regularly  the  motion  should 

he  made  at  tlie  close  of  plaintiff's  case,  and  if  it  was  proper  at  that 
time  it  may  be  renewed  after  all  the  evidence  is  in,  provided  the  de- 
fendant has  added  nothing  to  the  plaintiflf's  evidence.  Bunnell  v. 
Rosenberg,  126  111.  App.  196J 

According  to  Stern  v.  Frommer,  10. Misc.  219,  30  N.  Y.  Supp,  1067,  direc- 
tion of  a  verdict  for  the  defendant  at  the  close  of  plaintiff's  case  is 
improper;  the  most  that  can  be  done  is  to  enter  a  nonsuit. 

If ;  the  defendant  introduces  evidence  in  his  own  behalf  after  the  denial 
of  a  motion  to  direct  a  Verdict  at  the  close  of  the  plaintiff's  case,  he 
thereby  Tvaives  the  mptipn.  Fidelity  &  C.  Co.  y.  Thompsoii,  11  L.R.A. 
(N.S.)  ,1069,  83  C.  C.  ,A.  324,  154  Fed.  484,  12  Anji.  Cas.  18.1;  School 
Dist.  No.  11  V.  Chapman,  82  C.  C.  A.  35,  152  Fed.  887. 

3  Proprietary  v.  Ralston,  1  Ball.  18,  1  L.  e^.  18. 

*  26  R.  C.  L.  p.  1082,  §  84.  Not  even  where  he  has  made  a  prima  facie  case 
against' liimself,  if  by  evidence' not  conclusive  against  contradiction  by 
him.    Miller  v.  House,  63  Ibwa,'  82,  18  N.  W.  708. 

And  especially  where  the  evidence  so  far  as  piresented  discloses  a  question 
of  fact,  and  part  of  the  claim  in  suit  is  admitted  by  defendant's  an- 
swer.   Hansen  V.  Burt,  10  Misc.  235,  30  N.  Y.  Supp.  1061. 

So,  too,  it  is  error  to  nonsuit  at  the  close  of  the  defendant's  case  without 
'  ■  givibg  the  plaintiff  an  opportunity  to  rebut  or  contradict  defendant's 
evidence.    Metzger  v.  Herman,  12  N.  Y.  Week.  Dig.  181. 

But  the  court  may  dismiss  the  complaint  without  hearing  defendant's  evi- 
'  dence,  upon 'being  satisfied,  atthe  close  of  plaintiff's  case  in  an  action 
tried  without  a  'jury,  that  plaintiff  cannot  recover; '  Neiiberger  v. 
Keim,  134  N.  Y.  35,  31  N.  E.  268. 
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In  Michigan  tlie  defendant  must  announce  that  he,  rests  his  case  before  he 
can,  insist  that  the  court  should  rule  upon  a  'question  of  sufficiency  of 
plaintiflF's  testimony  to  establish  his  case;  until  the  defendant  has  so 
rested,  the  trial  court  has  the  right  and  discretion  to  refuse  to  direct 
the  verdict  in  favor  of  defendant.  Hinehman  v.  Weeks,  85  Mich.  535, 
48  N.'W.  790;  Morley  v.  Liverpooi  &  L.  &  G.  Ins.  Co.  85  Mich.  210, 
48  ST.  W.  502.  And  it  is  error  to  direct  a  verdict  for  defendant  where 
plaintiff  states,  while  the  case  is  still  in  the  haiids  of  the  defense,  that 
he  desires  to  Offer  further  material  testimony.  Field  v.  Clippert,  78 
Mich.  26,  43  N.  W.  1084. 

Motion  may  be  made  at  the  close  of  plaintiff's  case,  but,  if  denied,  the 
objeeti.on  is  ■yvaived  if  the  defendant  afterwards  introduces  evidence. 
Grooms  v.  Neff  Harness  Co.  79  Ark.  401,  96  S.  W.  135;  Hanson  v. 
Kline,  136  Iowa,  101,  113  N.  W.  504;  P^ase  v.  Magill,  17  N.  D.  166, 
115  N.  W.  260;  Slye  v.  Giierdrum,  29  App.  D.  C.  550;  San  Antonio 
Traction  Co.  v.  Kelleher,  48  Tex.  Civ.  App.  421,  107  S.  W.  64.' 

B  Seofield  v.  Whitelegge,  49  N.  Y.  259,  12  Abb.  Pr.  N.  S.  320,  affirming  10 
Abb.  Pr.  N.  S.  104.  And  see  ante,  chapter  IV.,  Motions  on  the  Plead- 
ings, §§  1  et  seq. 

6  Reck  v.  Phoenix  Ins.  Co.  3  N.  Y.  Civ.  Proc.  Rep.  376,  379. 

h.  After  strict  cross-examination. — The  case  may  be  taken 
from  the  jury  after  plaintiff's  evidence  is  closed,  although  de- 
fendant has  cross-examined  plaintiff's  witnesses,  if  not  going 
beyond  strict  cross-examination.^ 

1  Eastman  v.  Howard,  30  Me.  58,  50  Am.  Dee.  611  (where  the  qualifioation 

above  stated  is  not  expressed,  but  implied). 
The  fact  that  defendant  had  set  iip  a   counterclaim  will  not  defeat  his 

motion.     Slocum  v.  Minneapolis  Miller's  Asso.  33  Minn.  438,  23  N.  W. 

862. 

c.  After  full  cross-examiimtion. — -A  defendant  who  has  car- 
ried his  examination  of  plaintiff's  witnesses  beyond,  the  limits 
of  a,  strict  cross-examination,  and  brought: out  affirmative  evi- 
dence properly  part  of  his  own  case,  cannot  move  for  a  nonsuit, 
etc.,  until  plaintiff  has  had  an  opportunity  of  rebuttal.* 

1  Wallingford  v.  Columbia  &  G.  R.  Co.  26  S.  C.  258,  2  S.  E.  19.  This  rule 
necessarily  results  from  the  nature  and  limits  of  the  right  to  nonsuit. 

OtherwisBj  a,ccoTdiiig  to  Hogele  v.  Wilson,  5  Wash.  160,  31  Pac.  469,  where 
the  cross-examination  ig,  only  of  an  expert  intjcpduced  by  plaintiff, 
,  ,  though  matter  is  brought  out  tending  to  establia^i  an  affirmative 
defense. 
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; 

d.  After  final  close  of  case. — The  case  may  be  taten  from 
the  jury  on  the ,  whole  evidence,  including  defendant's,  after 
plaintiff's  rebuttal.^ 

1  Lomer  v.  Meeker,  25  N.  Y.  361  j  Brown  v.  Massachusetts  Mut.  L.  Ins.  Co. 

59  N.  H.  298,  47  Am.  Rep.  205 ;  Toulouse  v.  Pare,  103  Cal.  251,  37  Pac. 

146;  Gandy  v.  Orient  Ins.  Co.  52  S.  C.  224,  29  S.  E.  655   (nonsuit). 
And  the  judge  may  do   this  notwithstanding  he  had   denied  defendant'-! 

rnotion  for  a.  nonsuit  at  the  close  of  plaintiff's  case.     Fitch  v.  Hassler, 
.  .   54,  N.  Y.  677.  ' ' 

And  so,  even  at  the  close  of  plaintiff's  case,  where  defendant,  as  a  witness 
for  plaintiff,  testified  fully  as  to  the  matters  In  controversy,  and 
plaintiff  did  not  ask  leave  to  introduce  rebuttal  evidence.  Doyle  v. 
Reid,  33  App.  Div.  631,  53  N.  Y..  Supp.  365. 

In  Alabama,  a  general  affirmative  charge  at  the  close  of  all  the  evidence 
'  is  properly  granted  only  in  cases  where  a  demurrer  to  his  adversary's 
evidence  by  the  party  requesting  the  charge;  could  have  properly  been 
sustained.     Central  R.  &  Bkg.  Co.  v.  Roquemore,  96  Ala.  236,  11  So, 

475.  ^  ,  , 

The  cases  do  not  clearly  indicate  plaintiff's  right  to  be  heard  in  rebuttal 

I,,   (if  d?;feiidaiit|  hais  given  ,^yidenpe  in  his  own  behalf,  beyond  strict  cross- 

,  examination)  before  he  can  be  nonsuited  on  defendant's  evidence  with 

his  own,  but  the  right  is  clear.     Metzger  v.  Herman,  12  N.  Y.  Week. 

Dig.  181.    And  see  Gandy  v.  Orient  Ins.  Co.  52  S.  C.  224,  29  S.  E.  655. 

But  a  defendant  who  has  rpfused  to  answer  or  plead  after  his  demurrer 
to  the  complaint  has  been  overruled,  is  not,  after  the  evidence  on  the 
question  of  damages  is  closed,  entitled  to  move  for.  a.  nonsuit  on  the 
merits  of  the  case.    Howe  v.  People,  7  Colo.  App.  535,  44  Pac.  512. 

And  the  legal  question  whether  there  has  been  a  failure  of  proof,  so  that 
the  court  should  order  a  particular  verdict,  must  be  raised  before  the 
argument  and  submission  of  the  case  to  the  jury.  Franklin  v.  Erum, 
171  111.  378,  49  N.  E.  513. 

e.  Several  codefendants. — One  of  several  codefendants_  may 
.move  for  a  withdrawal  of  the  case  from  the  jury,  by  nonsuit 

or  direction  of  verdict,  or  otherwise  as  is  pfoper,  as  to  himself 
only.^ 

iKirk  v.  Garrett,  84  Md.  383,  35  Atl.  1089;  Hunter  v.  Hauptner,  63  N.  Y. 

,  ,,    S.,R.  872,  30  N.  Y.  Supp.  1132   (dismissal  of  complaint). 

So;  held  even  i where  another   had  defaulted;    otherwise   at  common   law. 

Lomer  v.  Meeker,  25  N.  Y.  361,  and  cases  cited. 
Not  so,  however,  as  to  one  of  several  defenclants  sued  jointly,  where  his 
Abbott,  Civ.  Jur,  T.— 42. 
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I 
liability  is  showj}  by^  the  proofs  to  be  several.,     Hewitt  v.  Maize,  5 
Idaho,  633,  51  Pac.  607.  * 

Such  a  motion  made  by  all  is  not  available  to  one  of  the  defendants,  as 

to  whom  a  separate  motion  might  have  been  entertained.     Marks  v. 

Hastings,  101  Ala.  165,  13  So.  297. 
■    '        '      '      i>  ■     •  '     ■  J 

A  motion  to  direct  a  verdict  for  plaintiff  against  all  of  the  def endahts 

is  properly  denied  if  plaintiff  is  not,  as  a  matter  of  law,  entitled,  on  the 

evidence,  to  a  verdict  against  all  the  defendants.     First  Nat.  Bank  v. 

Holan,  63  Minn:  S25,''65  N.  W.  952.      • 

If  the  plaintiff  is  entitled  to  liave  the  cases  siibmitted  aS  to  one  defendant, 

the  court  cannot  direct  a  verdict  for  all  of  them.    Aygarn  v.  Blue,  IIS 

111.  App.  393.  ■  .      . 

/.  Several  co plaintiffs. — A  nonsuit  may  be  granted-  as  to  one 
of  several  coplaintiffs ;  ^but  it  is,  error  to  grant  it  at  all,  for  mis- 
joinder of  an  unnecessary  plaintiff.^  So,  also,  a  nonsuit  should 
not  be  granted  for  defects'  of  parties  plaintiff.' 

1  Simar  V.  Canaday,  53  N.  Y.  298,  13  Am.  Rep.  523.  ■  Otherwise  at  common 
law.  '',!..,'- 

8  Simar  v.  Canaday,  53  N.  Y.  298,  13  Am.  Rep.  523.  Otherwise  at  common 
law.  Fuller  v.  Fuller,  5  Hun,  595  (nonsuit  refused  though  a  joint  ac- 
tion was  brought  on  a  several  interest).  ': 

3  As  where  the  contract  in  a  suit  was  with  a  copartner'sliip  and  the  suit 
was  by  only  one  of  the  partners.  Williams  v.  Southern  P.  R.  Co.  110 
Cal.  457,  42  Pac.  974.  "The  absence  as  parties  of  some  of  the  partners 
from  a  cbinplaint  by  one  or  more  of  them'  on  a  partnership  demand 
does  not,  speaking  strictly,  affect  the  merits,  and  in  order  to  be  con- 
sidei'ed  must  be  pleaded  by  the  defendant." 

g.  Variance;  several  causes  of  actiqn.-r-The  fuct  th^'t  .plain- 
tiff has  proved  a  cause  of  action  not  alleged  in  his  complaint 
does  npt 'prevent  the  granting  of  ,a  nonsuit  for  an  entire  failure 
to  prove  the  cause  .-which  was  alleged,^  unless  the  evidence  was 
received,  without  objection,  and  was  pertinent  solely  to  the  cause 
of  action  proved.^ 

iSouthwick  y,  Eirst  Na^,  Bank,  84  N.  Y.  420;  Elmore  v.  Elmore,  114  Cal. 
516,  46  Pac.  458,  (where  a  motion  for  a  nonsuit  at  the  close  of  piaih- 
,  tift''s  evidence  was  held  the  proper  method  in  which  to  raise  a  question 
of  variance  between  the  complaint  and  plaintiff's  evidence)  ;'  Cook  v. 
Walley,  1  Colo.  App.  163,  27  Paci  950;  Shomo  v.  Ransom,  92  6a.  97, 
IS  S.  E.  534;  Wisconsin  C.  R.  Co.  v.  Wieczorek,  151.111.  579,  38  N,  E. 


XXI. TAKING  THE  OASE  EEOH  THE  JURY,  659 

678  .(where  motion  for  directed  verdict  was  overruled,  and  leave  to 
I        amend  granted,  but  no  amendnient  filed;  refusal  to  direct  verdict  held 

error)  ;  Anthony  v. ' Wheeler, ' iko  III  128,  22  N.  E.  494. 
If  the  direction  oif  a  verdict  is  sought  on  the  ground  of  variance,  the  points 

of  variance  should  be  specifically  stated.    Illinois  C.  E.  Co.  v.  Behrens, 

208  111.  20,^  69  N.  E.   796;   Zellers  v.  White,  208  111.   518,  100  Am. 
'       Stl  ReJ).  243,  70  N.  E.  669.  '   '  ' 

Evidence  must  ]>e  pertinent  to  the  allegations  of  the  pleading.     Kelly  v. 

JMalone,  5  Ga.  Ajp.  618,  63  S.  E.  639. 

flaintiflf  cannot  recover  on  a  cause  of  action  diflferent  from  that  alleged. 
Seebach  v.  Kuhn,  9  Cal.  App.  48,5,  99  Pac.  723;  Atlantic  Coast  Line  &. 
Co.  v.  Caple,  110  Va.  514,  66  S.  E.  855;  Griswold  v.  Haas,  145  Mo. 
App.  578,  122  S.  W.  781. 

Plaintiff  cannot  recover  on  a  substantial  variance  between  the  pleadings 
and  the  proof,  Cockins  v.  Bank  of  Alma,  84  Neb.  624,  133  Am.  St. 
Rep.  642,  122  N.  W.  16;  Gilman  v.  Ferguson,  116  111.  App.  347. 

And  according  to  Gallaudet  v.  Kellogg,  133  N.  Y.  671,  31  N.  E.  337,  a  com- 
plaint should  be  dismissed,  and  not  a,  verdict  ordered,  where  there  is  a 
material  variance  between  the  complaint  and  proofs.  Fiorito  v.  In- 
terurban  Street  R.  Co.  48  Misc.  614,  95  N.  Y.  Supp.  528. 

So  nonsuit  was  held  to  have  been  properly  granted,  in  the  absence  of  a 
motion  to  change  the  narr.,  in  Case  v.  Central  R.  Co.  59  N.  J.  L.  471, 
37  Ati.  65. 

Otherwise,  where  the  facts  whose  omission  from  the  complaint  constitutes 
the  variance  are  stated  in  the  answer.  Hamilton  v.  Great  Falls  Street 
R.  Co.  17  Mont.  334,  42  Pac.  860,  43  Pac.  713.  Or  in  the  reply,  Walter 
A.  Wood  idowing  ic  Reaping  Mach.  Co.  v.  Bobbst,  56  Mo.  App.  427. 

Or  where  both  causes  of  action  are  alleged,  though  the  evidence  be  pertinent 
to  and  sustains  only  one.  Levy  v.  Harris,  29  App.  Div.  453,  51  N.  Y. 
Supp.  953.  Especially  if  defendant  has  not  moved  to  compel  plaintiff  to 
elect  on  which  cause  of  action  he  will  rely.  Purcell  v.  St.  Paul  F.  &  M. 
Ins.  Co.  5  N.  D.  100,  64  N.  W.  943. 

8  New,  York  Cent.  Ins.  Co.  v.  <  National  Protection  Ins.  Co.  14  N.  Y.  85; 
JohnSion  v.  Spear,  82  Mich.  453,  46  N.  W.  733. 

And  evidence  relevant  and  pertinent  to  the  issues  made  by  the  pleadings  is 

'  not  available  to  support  a  defense  not  pleaded,  so  as .  to  require  the 

court  to  direct  a  verdict  for  defendant  thereon  because  it  is  not  con- 

,  ,  ;traflicted.  Elmer  v.  Mutual  Ben.  Life  Asso.  64  Hun,  639,  19  N.  Y. 
Supp.  289. 

But  a  complaint  is  properly  dismissed  where  evidence  establishing  a  com- 
plete defense  is  admitted  without  objection,  although  such  defense  was 
not  pleaded.    Drennan  v.  Boice,  19  Misc.  641,  44  N.  Y.  Supp.  394. 

h.  Plcmdiff's  course  to  defeat  motion.— r-A  motion  for  a  non- 
suit, or  to  direct  a  verdict,  or  a  demurrer  to  evidence,  thougli  in- 
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terposed  on  a  sufficient  ground,  may  be  defeated  by  tbe.  exercise 
of  the  common-law  right  of  submitting  to  a  voluntary  nonsuit/ 
of  by  getting  leave  of  the  judge  to  withdraw  a  juror,*  or  to  re- 
open the  case  and  give  further  evidence.* 

1  Harris  v.  Beam,  46  Iowa,  118;  Pleasants  v.  Fant,  22  Wall.  116,  123,  22  L. 

ed.  780,  783;  Pescud  v.  Hawkins,  71  N.  C.  299;  Mayer  v.  Old,  51  Mo. 

App.  214   (error  to  refuse  permission  to  do  so).     Contra,  if  defendant 

has  set  up  his  answer  and  counterclaim  for  substantive  relief.    Willdns 

V.  Suttles,'114  N.  C.  550,   19   S.  E.  606. 
But  not  by  asking  to  discontinue  when  the  cause  is  called  and  without 

giving  evidence.     Duncan  v.  DeWitt/  7  Hun,  184. 
But , if  plaintiff  refuses  to  avail  himself  of  an  offered  opportunity  to  dismiss 

or  take  a  nonsuit,  he  cannot  complain  that  the  court  then  directs  a, 

verdict  for  defendant.     Thompson  v.  Etowah  Iron  Co.  91  Ga.  538,  17 

S.  E.  663. 
In   some  states  voluntary  nonsuit  is  discretionary  with  the   court.     See 

ante,  pages  536  et  seq. 

2  Van  Syckels  v.  Perry,  3  Eobt.  621.    This  application  is  discretionary;  for 

review  of  the  authorities  on  withdrawal  of  juror,  see  note  in  48  L.R.A. 
432.,  "      '  ' 

3  Hunt  V.  Maybee,  7  N.  Y.  266,  273 ;  May  v.  Hanson,  5  Cal.  360 ;  Abbey 

Homestead  Asso.  v.  Willard,  48  Cal.  614;  Wadsworth  v.  Thompson,  18 
Ga.  709;  McColgan  v.  McKay,  25  Ga.  631;  Larman  v.  Huey,  13  B. 
Mon.  436. 

This  application  is  discretionary.,  Hunt  v,  Maybee,  7  N.  Y.  266;  Reed  v. 
^  Barber,  3  N.  Y.  Code  Rep.  160. 

13ut,  a  refusal  to  exercise  discretion  is  error.    Lewis  v.  Ryder,  13  Abb.  Pr.  1. 

5.  Plaintiff's  motion  for  a  verdict. 

Where  the  question,  after  defendant's  case  is  closed,  is  in 
like  manner  entirely  one  of  law,  the  judge  may  direct  a  verdict 
for  the  plaintiff.^ 

1  Anderson  County  Comrs.  v.  Beal,  113  U:  S.  227,  241,  28  L.  ed.  966,  971,  5 
Sup.  Ct.  Rep.  433,  and  cases  Cited.  People  v.  Cook,  8  N.  Y.  67,  75,  59 
Ani.  Dec' 451;  Bemis  v.  Wobdworth,  49  Iowa,  340;  and  Union  P.  R.  Co. 
V.  McDonald,  152  U.  S.  262,  38  L.  ed.  434,  14  Sup.  Ct.  Rep.  619,— are 
■  actions  for  personal  injuries  in  which  the  undisputed  facts  showed 
defendant's  negligence,  whereupon  the  court  so  instructed  the  jury, 
leiiving' to  them  only  the  question  of  damages;  Harris  v.  Louisville, 
N.  0.  &  T.  R.  Co.  35  Fed.  121;  Terry  v.  Mutual  L.  Ins.  Co.  116  Ala. 
242,  22  So.  532 ;  Los  Angeles  Farming  &  Mill.  Co.  v.  Thompson,  117 
Oal.  594,  49  Pac.  714;  Pendleton  v.  Smisaaert,  1  Colo,  App.  ,508,  29  Pao. 
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521;  Wilson  Coal  &  Liimber  Co.  v.  Hall  &  B.  Woodworking  Mach.  Co. 
97  Ga.  330,  22  S.  E.  530;  Kinser  v.  Calumet  Fire  Clay  Co.  165  111.  505, 
46  N.  E.  372;  Hartman  Steel  Co.  v.  Hoag,  104  Iowa,  269,  73  N.  W.  611; 
Hillia  V.  First  Nat.  Bank,  54  Kan.  421,  38  Pac.  565;  Moffett  v.  Hamp- 
ton, 17  Ky.  L.  Rep.  534,  31  S.  W.  881;  Woodstock  v.  Canton,  91  Mo. 
62,  39  Atl.  218;  Farnum' v.  Pitcher,  151  Mass.  470,  24  N.  E.  590;  Web- 
'  her  V.  Turner,  94  Mich.  589,  54  N:  W.  300  (error  to  not  do  so  in  proper 
ease);  Western  Mfg.  Co.  v.  Rogers,  54  Neb,  456,  74  N.  W.  849; 
American  Saw  Co.  v.  First  Nat.  Bank,  60  N.  J.  L.  417,  38  Atl.  662 
(error  to  refuse  in  proper  case)  ;  Parker  v.  McLean,  134  N.  Y.  255,  32 
N.  E.  73;  Purcell  v.  St.  Paul  F.  &  M.  Ins.  Co.  5  N.  D.  100,  64  N.  W. 
943;  Davis  v.  Huggins,  179  Pa.  508,  36  Atl.  318;  Yankton  F.  Ina.  Co. 
V.  Fremont,  E.  &  M.  Valley  R.  Co.  7  S.  D.  428,  64  N.  W.  514;  Clancy 
V.  Reis,  5  Wash.  371,  31  Pac.  971.  See  also  note  to  Grubei  v.  Missouri  P. 
R.  Co.  4  L,R,.A.  777. 

So  held,  notwithstanding  his  prior  motion  to  direct  a  verdict  was  refused  on 
the  ground  that  his  evidence  was  insufficient,  where  additional  evidence 
fully  justifying  such  direction  is  introduced  after  the  first  ruling. 
Ward  v.  Dickson,  96  Iowa,  708,  65  N.  W.  997. 

The  motion  cannot  be  granted  before  defendant's  case  is  closed.  Kingsford 
V.  Hood,  105  Mass.  495.  See  also  Louisville  &  N.  R.  Co.  v.  Kirby,  19 
Ky.  L.  Rep.  1383,  43  S.  W.  441  (sustaining  refusal  of  peremptory 
ijistruction  asked  at  the  close  of  defendant's  testimony,  who  had  the 
burden  of  proof,  and  before  plaintiff  had  oflfered  any  evidence). 

In  Missouri,  it  seems,  a  peremptory  instruction  to  find  for  plaintiff  is  im- 
proper, even  though  there  be  no  conflict  in  the  testimony.  Compare 
Huston  v.  Tyler,  140  Mo.  252,  36  S.  W.  654,  41  S.  W.  795 ;  Wolff  v. 
Campbell,  110  Mo.  114,  19  S.  W.  622;  Gregory  v.  Chambers,  78  Mo. 
294;  Vaulx  v.  Campbell,  8  Mo.  224;  Bryan  v.  Wear,  4  Mo.  IO63  Na- 
tional Brew,ery  Co.  v.  Lindsay,  72  Mo.  App.  591. 

In  North  Carolina,  if  the  plaintiff,  or  the  party  who  has  the  burden  of 
proof,  has  offered  no  evidence  to  prove  the  issue  or  no  such  evidence 
as  the  jury  ought  to  find  a  verdict  upon  (as  in  Wittkowsky  v.  Wasson, 
7,1  N.  C.  451),  the  court  should  say  so,  and  direct  a  finding  in  th^ 
negative.  But  no  matter  how  strong  and  uncontradictory  the  evi- 
dence is  in  support  of  the  issue  the  court  cannot  withdraw  the  issue 
from  the  jury  and  direct  an  affirmative  finding.  This  is  prohibited  by 
the  Cod?  (§  413),  If  there  is  no  evidence  to  support  the  negative, 
and  the  evidence,  if,  true,,  establishes  the  affirmative,  of  the  issue,  the 
court  may  instruct  the  jury  that  if  ,they|  believe  the ,  evidepoe  ^they;  may 
find  an  affirmative.  Anniston  Nat.  Ba,nk  v,  E|urham  School  Committee, 
121  N.  C.  107,  28  S.  E.  134,  and  cases  cited.  But  see  Harmon  v. 
Hunt,  116  N.  C.  678,  21  S.  E.  559  (where  it  was  held  to  be  the' duty 
of  the  cpurt  to  find  for  plaintiff  where  defendant  admitted  the  cause 
of  action,  and  offered  no  defense ) . 

Motiqn  should  specify  grounds.     Smalley  v.  Rio  Grande  Western  R.  Co. 
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34  Utah,  423,  98  Pac.  311;  Hanson  v.  Lindstrom,  15  N.  D.  584,  108  N. 
W.  798;  Howie  v.  Bratrud,  14  S.  D.  648,  86  N.  W.  747. 

6.  Motion  by  both  parties  for  a  verdict. 

'  As  to  the  effect  of  a  motion  for  verdict  by  both  parties,  there 
is  some  conflict  among  the  decisions,  but  the  weight  >  of  authority 
seems  to  hold  that  where  both  parties  request  a  peremptory  in- 
struction and  do  nothing  more,  they  thereby  assume  the  facts 
to  be  undisputed,  and  in  effect  submit  to  the  trial  judge  the  de- 
termination of  the  inferences  proper  to.be  drawn  from,  them.'' 

But  a  party  who  has  requested  a  peremptory  instruction  may, 
upon  refusal  of  the  court  to  give  it,  insist,  by  appropriate  re- 
quests, upon  the  submission  of  the  case  to  the  jury^  where'  the 
evidence  is  conflicting,  or  the  inferences  to  be  drawn  from  the 
testimony  are  divergent.* 

IBeuttell  V.  Magone,  157  U.  S.  154,  39  L.  ed.  654,  15  Sup.  Ct.  Eep.  566; 
,  Bradley  Timber  Co.  v.  White,  58  C.  C.  A.  55,  121  Fed,, 77 9;  West  v. 
Roberts,  68  C.  C.  A.  58,  135  Fed.  350 ;  Insurance  Co.  N.  A.  v!  Wisconsin 
C.  E.  Co.  67  C.  C.  A.  300,  134  Fed.  794;  Northam  v.  International  Ina. 
Co.  165  ,N.  Y,  666,  50,  N.  E,  1127;  Trimble  v.  New  York  C.  AH.  R. 
R.  Co.  162  N.  Y.  84,  48'L.R.A.  115,  56  N.  E.  532;  New  England  k'ortg. 
Secur.  Co.  v.  Great  Western  Elevator  Co.  6  N.  D.  407,  71  N.  W.  130'; 
Bank  of  Park  Rivei-  v.  Norton,  12  N.  D.  497,  97  N.  W.  860;  Duncan 
V.  Great ■  Northern  E.  Co.  17  N.  D.  610,  19  L.R.A.(N.S.)  952,  118  N. 
W.  826;  Snow  v.  Modern  Woodmen^  24  Ohio  C.  C.  142;  Gilligan  v. 
Supreme  Council,  R.  A.  26  Ohio  C.  Ci.  42;  First  Nat.  Bank  v.  Hayes, 
64  Ohio  St.  100,  59  N.  E.  893;  Patty  v.  Salem  Floiiring  Mills  Co.  53 
Or.  350,  96  Pac.  llOfl,  98  Pac.  521,  100  Pac.  298;  Sundling  v.  Willey,  19 
S.  D.  293,  103  N.  W.  38,  9  Ann.  Cas.  644;  MeComb  v.  Baskerville,  20 
S.  D.  353,  106  N.  W.  300;  26  R.  C.  L.  p.  1080,  §  83; 

Contra:  Wolf  v.  Chicago  Sign  Printing  Co.  233  111.  50l,  84  N.  E.  614,  13 
,  Ann.  Cas.  369  (reversing  135  111.  App.  366);  Gerrnaln  Sav.  Bank  v. 
teates  Addition  Improv.  Co.  Ill  Iowa,  432,  82  N.  W.  1015;  Stauff  v. 
Bingenheimer,  94  Minn.  309,  102  N.  W.  694 ;  Thompson  V:  Brennan,  104 
Wis;  564,  80  N.  W.  947  (expressly  disapproving  New  York  cases)  ; 
Farmers'  Nat.  Bank  v.  McCall,  25  Okla.  600,  106  Pac.  866;  26 
L.R.A.(N.S.)  217;  Second  Nat.  Bank  v.  Smith,  91  N.  J.  L.  531,  103 
Atl.   862,   1   A.L.R.   470. 

S  Empire  State  Cattle  Co,  v.  Atchison,  T.  &  S.  F.  R.  Co.  210  U.  S.  1,  52 
L.  ed.  931,  28  Sup.  Ct.  Eep.  607,  15  Ann.  Cas,  70;  Minahan  v.  Grand 
Trunk  Western  R.  Co.  70  C.  C.  A.  463,  138  Fed.  37;  McCormick  v. 
National  City  Bank,  73  C.  C.  A.  350,  142  Fed.  132,  6  Ann.'  Cas.  544; 
Kirtz  V.  Peck,  113  N.  Y.  226,  21  N.  E.  130;  Sutter  v.  Vandevefir,  122 
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N.  Y.  652,  23  N.  E.  907;'  First  Nat.  ISink  v.  Hayes,  64  Ohio  St.  100, 
59  N.  E,  893;  Strohm  v.  Zoellner,  61  Misc.  56,  112  N.  Y.  Supp:  106.3: 
see  also  notes  d  Ann.  Cas.  547;  13  Ann.  Casl  372;  Ann.  Gas.  1913C, 
1347.  ' 


7.  Form  of  motion.,       ,         , 

In  some  jurisdictions  a  motion  to  direct  a  verdict  must  be 
made  in  "writing,''  while  in  others  it  may  be  made  orally.^  The 
requirement  in  this  respect' would  seem  to  depend  on  local  prac- 
tice with  reference  td  requested  instructions.' 

l.Ross  V.  Kohler^  163  Ky.  583,  174  S.  W.  36,  L.R.A.  19150,  621. 

2  King  V.  Cox,  126  Tenn.  553,  151  S.  W,  58;;  Southern  Ice  Co.  v.  Black,  136 

■Tenn.  391,  189,  S.  W.  861,  Ann.,  Cas.  ,1917E,  695. 

3  26  R.  C.  L.  p.  1082,  §  85.  

C.    EULES  OE  DeCISIOIT. 

8.  Contents  of  pleading  to  be  considered  together. 

•Where  admissions  in  a'  pleading  are  relied  on  as  ground  for 
taking  th&  case  from  the  jury,  all  the  connected  admissions  and 
allegations  must  be 'taken  together;  It  is  not  proper  to  direct 
a  verdict  if  the  effect  of  admissions  is  qualified  by  allegations 
on  which,, defendant  has  a  right  to  go  to  the  jury.' 

1  Goodyear  v.  De  La  Vergne,  10  Hun,  537. .     , 

9. '  Genefal  rule  as  to  assuiri'ing  truth  of  adversary's  evidence. 

,  On  an  application  to  take  the  cage  ;frf>m  th^  j'O-T^,  whetljer  by 
motiofl.  for  a  nonsuit,' ;pr  a  direction  of  a,  verdict,^,  or  ,by  de- 
murrer to  evidence,*  the  evidence  of ;  the  opposite  party  must  be 
assumed  to  be  true,  and  he  is  to  be  given-  the  benefit  of  all  legiti- 
mate inferences  'therefrom  in  his  favor.      ' ' 

»  Fairfax 'v.  New'  York  C.  &  H.  R.  ft.  Co.  8  Jones  &  S.  128,  reversed  in  67 
N.  Y.  11,'' on  other  grounds;  Myers'v.  Dixon,  45  How.  Pr.  48,  3  Jones 
&  S.  390;  Cook  V.  New  York  C.  R.  Co.  1  Aljb.  App.  Dec.  432;  Maynes 
V.  Atwater,  88  Pa.  496; 'Walker  v.  Supple,,  54  Ga.  178,  180;  Frost  v. 
Gibson,  59  Ga.  600,  602;'Sinyth  v.  Craig,  3  Watts  &  Si  14;  BeVan  v. 
Insurance  Co.  9  Watts  &  S.  187;  Morse  v.  Granite  County  Comrs.  19 
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Mont.  450,  48  Pac.  745;   Wallace  v.  Suburban  K.  Co.  26  Or.  174,  25 

L.R.A.  663,  37  Pac.  447;  Bastian  v.  Philadelphia,  180  Pa.  227,  36  Atl. 

746;  Goldstone  v.  Merchants'  Ice  &  Cold  Storage  Co.  123  Cal.  625,  56 

'  Pac.  776;  Cole  v.  Durham,  176  N.  C.  289,  97  S.  E.  33,  11  A.L.R.  560. 

A  motion  for  nonsuit  admits  all  the  facts  of  which  there  is  any  evidence, 
with  the  facts  which  the  evidence  tends  to  prove.  Pilmer  v.  Boise 
Traction  Co.  14  Idaho,  327,  94  Pac.  432,  15  L.R.A.(N.S.)  254,  125  Am. 
St.  Eep.  161. 

2  Parks  v.  Ross,  11  How.  373,  13  L.  ed.  735;  Purcell  v.  English,  86  Ind.  34; 

Pratt  v.  Stone,  10  111.  App.  633 ;  Bishops  v.  M'Nary,  2  B.  Mon.  132, 
36  Am.  Dec.  592;  Gallatin  v.  Bradford,  1  Bibb,  209;  s.  p.  Stone  v.  Chi- 
cago &  N.  W.  R.  Co.  47  Iowa,  82;  Henderson  v.  Chicago,  B.  &  Q.  R.  Co. 
73  111.  App.  57,  and  eases  cited;  Meyer  v.  Houck,  85  Iowa,  319,  52  N. 
W.  235;  Baltimore  City  Pass.  R.  Co.  v.  Cooney,  87  Md.  261,  39  Atl. 
859;  Pirie  v.  Gillitt,  2  N.  D.  255,  50  N.  W.  710;  Snell  v.  Consolidated 
Street  R.  Co.  9  Ohio  C.  C.  348,  6  Ohio  C.  D.  346 ;  Marshall  v.  Harney 
Peak  Tin  Mill.  &  Mfg.  Co.  1  S.  D.  350,  47  N.  W.  290;  Walcott  v. 
Metropolitan  L.  Ins.  Co.  64  Vt.  221,  24  Atl.  992;  Burghardt  v.  De- 
troit United  R.  Co.  206  Mich.  545,  173  N.  W.  360,  5  A.L.R.  1333;  Har- 
ris V.  Missouri,  K.  &  T.  R.  Co.  24  Okla.  341,  103  Pac.  758,  24  L.R.A. 
(N.S.)   858. 

3  Christie  v.  Barnes,  33  Kan.  317,  6  Pac.  599,  and  cases  cited;  Miller  v.  Chi- 

cago, M.  &iSt.  P.  R.  Co.  41  Fed.  898;  Gluck  v.  Cox,  90  Ala.  331,  8  So. 
161  (in  effect  provided  by  statute  under  which  case  w^  decided); 
Wilkinson  v.  Pensacola  &  A.  R.,  Co.  35  Fla.  82,  17  So.  71;  Pennsylvania 
Co.  V.  Stegemeier,  118  Ind.  305,  20  N.  E.  843;  Friend  v.  Miller,  52 
Kan.  139,,  34  Pac.  397 ;  Barth  v.  Kansas  City  Elev.  R.  Co.  142  Mo. 
535,  44  S.  W.  778;  Pittman  v.  El  Reno,  4  Okla,  638,  46  Pac.  495; 
Summers  v.  Louisville  &  N.  R.  Co.  96  Tenn.  459,  35  S.  W.  210;  Gal- 
veston H.  &  S.  A.  R.  Co.  V.  Templeton,  87  Tex.  42,  26  S.  W.  1066; 
Childress  v.  Chesapeake  &  O.  R.  Co.  94  Va.  186,  26  S.  E.  424;  Bowers 

■V.  Bristol  Qas  &'  Electric  Co.  100  Va.  533,  42  S.  E.  296;  -Chesapeake 
&  0.  R.  Co.  V.  Hall,  109  Va.  296,  03  S.  E.  1007 ;  Richmond  v.  Barry, 
109  Va.  274,  63  S.  E.  1074;  Bensick  v.  St.  Louis  Transit  Co.  125  Mo. 
App.  121,  102  S.  W.  587;  Coon  v.  Atchison,  T.  &  S.  F.  R.  Co.  75  Kan. 
282,  89  Pac.  682;   Bass  v.  Rublee,  76  Vt.  395,  57  Atl.  965;  Mugge  v. 

.Jackson,  50;Fla.  23S,  39  So.  157;  Ruth  v.  .St.  Louis  Transit  Co.  98 
Mo.  App.  1,  71  S.  W.  1055;  Deitring  v.  St.  Louis  Transit  Co.  109  Mo. 
App.  524,  85  S.  W.  140;  Alexander  v.  Zeigler,  84  Miss.  560,  36  So. 
536;  Heine  v.  St.  Louis  &  S.  F.  R.  Co.  144  Mo.  App.  443,  129  S.  W. 
421;  Charlton  v.  St.  Louis  &  S.  F.  R.  Co.  200  Mo.  413,  98  S.  W.  529; 
National  Live  Stock  Commission  Co.  v.  Marion  State  Bank,  130  Mo. 
App.  464,  110  S.  W.  34;  Ziska  v.  Ziska,  20  Okla.  634,  95  Pac.  254, 
23  L.R.A.(N.S.)   1;  Luper  v.  Henry,  59  Wash.  33,  109  Pac.  208. 
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10.  Sufficiency  of  evidence. 

To  authorize  the  submission  of  a  qvtestion  of  fact  to  the'  jury 
it  is  not  enough  that  there  was  a  mere  scintilla  of  evidence.^ 

iBaulep  V.  New  York  &  H.  R.  Co.  59  N.  Y.  356,  17  Am.  Rep.  325,  affiriri- 
ing  in  effect,  12  ^Lbb.  Pr.  N.  S.  310,  5  Lans.  436,  62  Barb.  623;  Hath- 
away; y.  East  Tennessee,  V.  &  G.  R.  Co.  29  Fed.  489;  Mt.  Adams  &  E. 
P.  Inclined  R.  Co.  v.  Lovvery,  20  C.  C.  A.  596,  43  U.'  S.  App.  408,  74 
Fed.  463 ;  Bygum  v.  Southern  P.  Co.  4  Cal.  Unrep.  625,  36  Pac.  415 ; 
Offutt  V.  WorldV  Columbian  Exposition,  175  III.  472,  51  N.  E.  651,  and 
eases  cited  ( where  it  is  held  that  the  phrase  "evidence  tending  to  prove" 
means  more  than  a  mere  scintilla,  but  e'i'idence  upon  which  the  jury 
could  without  acting  unreasonably  in  the  eye  of  the  law,  decide  in 
favor  of  the  party  producing  it)  ;  Meyer  vj  Houck,  85  Iowa,  319,  52 
N.  W.  235  (expressly  overruling  and  repudiating  the  scintilla  doc- 
trine) ;  Elwell  V.  Hacker,  86  Me.  416,  30  Atl.  64;  Baltimore  &  0.  R. 
Co.  V.  State,  7i  Md.  590,  18  Atl.  969;  Hillyer  v.  Dickinson,  154  Mass. 
502,  28  N.  E.  905  and  cases  cited ;  Rainger  v.  Boston  Miit.  Life'  Asso. 
107  Mass.  109,  44  N.  E.  10S8;  Hemmens  v.  Nelson,  138  N.  Y.  517, 
20  L.R.A.  440,  34  N.  E.  342 ;  Bulger  -i.  Rosa,  119  N.  Y.  459,  24  N.  E. 
852;  Cable  v.  Southern  R.  Co..  122  N.  C.  892,  29  S.  E.  377;  Bastian 
v.  Philadelphia,  180  Pa.  227,  36  Atl.  746  (where  it  ;ia  held  that  if 
'there  be  any  evidence  beyond' a  mere  scintilla,  however  slight,  from 
which  the  jury  may  draw  an  inference  favorable  to  plaintiff,  the 
case  should  go  to  the  jury)  ;  Galveston.  H.  &  S.  A.  R.  Co.  v.  Faber, 
77  Tex.  153,  8  S.  W.  64,  and  cases  cited;  Cunningham  v.  Union  P.  K. 
Co.  4  Utah,  206,  7  Pac.  795 ;  Marion  County  v.  -Claj-k,  94  U.  S.  278, 
284,  24  L.  dd.  '59,  61.  In  this  case  the  court  says :  "Decided  cases  may 
be  found  where  it  is  held  that  if  there  is  a  scintilla  of  evidence  in 
support  of  a  case,  the  judge  is  bound  to  leave  it  to  the  jury;  but  the 
modern  decisions  have  established  a  more  reasonable  rule,  to  i  wit, 
that  before  the  evidence  is  left  to  the  jury,  there  is  or  may  be  in  every 
'  oasei  a  preliminary  question  for  the  judge,  not  whether  there  is  literal- 
ly no  evidence,  but  whether  there  is  any  upon  which  a  jury  can  prop- 
erly proceed  to  find  a  verdict  for  the  party  producing  it,  upon  w.hom 
the  burden  of  proof  is  imposed."  Raby  v.  Cell,  85  Pa.  80,  (-where  it 
is  said  that  the  rule, that  a  scintilla  of  eyidence  must  gp  to  the  jury 
,  .has  ibepn  justly  exploded,  both  in  England  and  in  Pennsylvania); 
,Matlack  y.  Mann,  37  Phila.  Leg.  Int.  349;  Wittkowsky  v.  Wassbn, 
71  N.  C.  451;  Nolan  y.  Shickle,  3  Mo.  App.  300.  See  also  note  to 
People  V.   People's  Ins.   Exchange,  2  L.R.A.,  340. 

Especially  where  it  is  met,  not  only  by  the  positive  testimony  of  disin. 
i  , "  terested  witnesses,,,  but  also,  by  well-known  and  recognized  physical  facts 
about    which    there    is    no    conflict.      Laidlaw    v.    Sage,    158    N.    Y. 
73(  44  L.R.A,  216,  52  N.  E.  679.  <  . 

And  in  general  it  may  be  isaid  that  even  in  those  jurisdictions  where  the 
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doctrine  that  a  mere  scintilla  of  evidence  must  go  to  the  jury  seemed 
.to  be  well  establishedi  the  tendency  of  recent  decisions  has  been  to 
repudiate  it  and  to  adopt  the  test  laid  down  above  (supra,  §  3)  and 
now  applied  in  nearly  all  jurisdictions!  -     '  ■    ' '        " 

As  illustrations  of  this  change  in  the  law,  see  the  cases  above,  and  com- 
pare Merqier  v.  Mercier,  43  G-a,.  323,  325,  with  Zettler  v.  Atlanta,  66 
Ga.  195;  and  Laing  v.  Americus,  86  Ga.  756,  13  S.  E.  107;  and  Orook- 
sl^ank  V.  Kellogg,  8  Blackf.  256,  with  Weis  v.  Madison,  75  liid;  241,  39 
Am.  Eep.  135. 

In  Arkansas,  according  to  Little  Eock  &  Ft.  S.  E.  Co.  v.  Perry,  37  Ark. 
193,,  if  there  is,  any  evidence  whatever,  however  sleight,  pertinent  to 
the  issue,  the  case  should  not  be  taken  from  the  jury,  even  if  the  court 
is  satisfied  that  it  would  set  aside  a  verdict  found  upon  it,  although 
the  same  judge  had  previously,  in  Oliver  v.  State,  34,  Ark.  639,  ex- 
plained that  the  scintilla,  doctrine  had  never  prevailed  in  Arkansas. 
But  Oatlett  v.  St.  Louis,  I.  M.'&  S.  E.  Co.  57  Ark.'  461,  21  S.  W.  1062, 
construes  the  phra,se,  "any  evidence,  however  slight,"  to,  mean  that 
there  must  be  more  than  a  mere, scintilla. 

In  a  few  states  a  scintilla  of  evidence  is  still  allowed  to  go  to  the, jury. 

'     There  are  decisions  to  this  effect  in.  South  Carolina,  Ohi.q,  a,ndj  it  peems, 

in  Kentucky  and  ^febraska.    State  ex  rel.  Jones  y.  Bolesj  18  S.  C.  534; 

Bradley  V.  Drayton,  48  S.  C.  214,  26  S.  E.  613  .(holding  that  on,  motion 

•  "  'for  nonsuit,  the  question  ,i3  whether  there  is  any  testimony  tp  ,^how 
facts  essential  to  plaintiff's  recovery,  not  whethi^r  the  evidence  is  suf- 
ficient in  that  respect)  ;  Ellis  v.  Ohio  L.  Ins.&i  T.,  Co.  4  Ohio  St.  628, 
645,  64  Am.  Dec.  610 ;  Dick  v.  Indianapolis,  C.  ^  L.  E.  Co.  38  Ohio  St. 
389;  Smith  v.  Sioux  City  &  P.  E,.  Co.  15  Neb.  583,  19  N.  W.  638;  Wad- 
.■lington  V.  Newport  News  ;&  M.  Valley  E.  Go.  14  Ky.  L.  Rep.  559,  20 
S.  W.  783   (where  it  is,  said  that  "the  rule  is,  too  well , set|;led  in  this 
state  tO!  need  the  citation  of , authority  that,  ijf,  there  be  any  eyidenoe, 
1"  however   slight,  to   support   a   recovery,"   the   case  ,  shpiild  go  to,  the 
■  jury).: 

In'  Ohio  the  rule  that,  if  plaintiff's  evidence  discloses  a  scintilla  the  court 
must  ordinarily  submit  the 'issue  to' the  jury,  even  though  satisfied 
that  a  verdict  fol'  plaintiff  would  not  stand,  does  not  apply  in  an  action 
to  contest  a  will,  as  there  is  a  legal  presumption  that  the  will  is  valid. 
Beresford  v.  Staliley,'6  Ohi'o  Ni'P.  38,  9  Ohio  S.  &  C.  P.  Dec.  134. 

But  a  total  failure  of  evidence  as  to  the  whole  case,  or  a  total  lack  of  evi- 
dence in  support  of  some  one  essential  eleinent  of  the  cause '  of  action 
or  defense  renders  it  the,  duty  of  the  court  to  refuse  to  submit  the 
case  to  the  jury,  and  to  either  direct  a  nonsuit,  or  to  instruct  the 
jury  how  to  find.  Walker  v.  Vale  Ebyal  Mfg.  Co.  75  Ga.  29;  Suther- 
land V.  Cleveland,  C.  C.  &  St.  L.  E.  Co.  148  Ind.  308,  47  N.  E.  624,  and 
cases  cited;  Lance  v.  Gorman,  136  Pa.  200,  20  Atl.  792.  '  Even  in  those 
jurisdictions  where  the  scintilla  of  evidence  doctrine  is  'expressly 
recognized;     Carrier  v.  Dorranee,  19  S.  C.  30;  Ellis  v.  Ohio  L.  Ins.  & 
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T.  Co.  4  Ohio  St.  628,  645  <  64  Am.  Deo.  610;  Dick  v.  Indianapolis,  C. 

&  L.  R.  Co.  38  Ohio  St.  3§9 ;  Martin  v.  Colutnbia  &  G.  E.  Co.  32  S.  C. 

592,  ,10  S.  E.  960. 
And  even   where   the   scintilla   rule  prevails,   a   verdict   may   be  directed 

where,  the  only  evidence  on  whjch  the  adverse  party  rests  his,  right, 

consists   of  a   statement   of   alleged,  facts   inherently   impossible   and 

i  ■  ;  absplutely    at    variance    with    universally    recognized  ,  physical ,  laws. 

,,, Louisville,  &  N.  R.   Co..  v.  Chambers,,  165, Ky.  .703,  178  S.  W.   1041, 

Ann.  ,Cas.:  1917B,  471. 
If  the  plaintiff's  evidence  is  only   a  scintilla,  and   it  is   overwhelmingly 

opposed  by  defendant's  testimony,  the  court  should'  direct  a  verdict 

for  defendant.     Cromley  v.  Pennsylvania  R.  Co.  211  Pa.  428,  60  Atl. 

1007. 

il.  different  inferences. 

,,It  ,doe§,iiot  follow  that  because  there  is  no  contradictory  testi: 
mony  the  court  must  take  the  question  from  the  jury  and  de- 
termine it  as  one  of  law,.  On  the  contrary,  if  different  results 
would  be  reached' by  different  minds,  the  question  must  go  to 
the  jury.* 

!  ,-■     ,  ■'  ■  '  ■       .        '  ,  ,  ,  ,        ,       , 

1  Wait  y.  Agricultural  Ins.  Co.  13  Hun,  371  (action  on  a  fire  policy;  the 
question  being  whether  tlie  house  was  "unoccupied")  ;  Grand  'Trunk 
R.  Co.  V.  Tennant,  14  C.  C.  A.  190,  21  U.  S.  App.  682,  66  Fed.  922;  Ala- 
bama G.  S.  R.  Co.  V.  Burgess,  114  Ala.  587,  22  So.  169;  Carter  v. 
Fulgham,  134  Ala.  238,  32  So.  684;  McKun'e  v.' 'Santa  Clara  Valley 
-M'ill:&  Lumber  Co.  110  Cal.  480,  42  Pac.  980;  Colorado  Coal  &  I. 
Co.  V.  John,  5  ,Colo.  App.,, 213,  38  Pac.  399,  Metropolitan  R,  Co.  v. 
Snashall,  ^  App.  D.  C.,42P;  C,  B-,  Rogers , Co.  v.,  Meinhardt,  37  Fla., 
480,  19' So'.  878;  Offutt  v.  World's'  Columbian  Exposition,  175  111.  472, 
51  N.  E,  651,  and  cases  cited;  Maxwell  v.  Durkin,  185  111.  546,  57 
N.  E:  433;  Brooks ^ v.  Missouri  P.  R.  Co.  98  Mo.  App.  166,  7TS.  W. 
1083 ;  •:  Herf  &  F.  Chemical  Co.  v.  Laclcawanna  Line,  85  Mo.  App.  667 ; 
ISfeubacher  v.  Indianapolis  Union  R.  Co.  134  Ind.  25,  33  N.  E.  798; 
Habig  V.  Layne,  38  Neb.  743,  57  N.  W.  539 ;  Jones  v.  First  -Nat.  Bank, 
3  Neb.  (Unof.)  73,  90  N.  W.  912';  New  Jersey  School  &  Church  Furni- 
ture Co.- V.  Board  of  Education,  58  N.  J.  L.  646,  35  Atl.  397;  Shay  v. 
' '  Camden'  &  S.  E. '  Go.  66  N.  J.  L.  334,  49  Atl.  547 ;  Anderson  v.  North 
Pacific  Lumber  Co.  21  Of.  281,  28  Pac.  5 ;  Tracy  v.  .Grand  Trunk  R. 
Co.  76  Vt.  313,  57  Atl.  104;  Bass  v.  Norfolk  R.  &  Light  Co.  100  Va.  1, 
40  S.  E.  100;  Waldrep  v.  Exchange  State  Bank,  —  Okla.  — ,  197  Pac. 
509,  14  A.L.R.  747;  26  R.  C.  L.  p.  1069,  §  75. 

The  fact  that  evidence  is  not  contradicted  by  direct  evidence  does  not  ren- 
der it  'Tindisputed,  since  there  remains  the  question  of  the  credibility  of 
the  witness.    Kennedy  v.  Modern  WoodmeW,  243  lU.  560,  90  N.  E.  1084, 
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2S  L.E.A.(N.S.)  181;  Dobbins  v.  Dobbins,  141  N.  C.  210;  53  S.  E:  870, 
:    115  Am.  St.  Rep.  682,  10  L.R.A.  (N.S.) ,  185. 

See  also  note  in  8  A.L.R.  801,  on  credibility  of  testimony  of  uncontradicted 

I        witness  as  question  for  the  jury. 

But  although  inferences  are  generally  for  the  jury,  yet  where  they  are  cer- 
tain and  incontrovertible  the  ease  may  be  decided  as  one  of  law  by  the 
court.  Thufber  v.  Harlem  Bridge,  M.  &  F.  R.  Co.  60  N.  Y.  326,  331 ; 
Dolfinger  v.  Fishbaekj  12  Bush,  475;  Anderson  v.  Birmingham-Mineral 
R.  Co.  109  Ala.  128,  19  So.  519 ;  Kenna  v.  Central  P.  R.  Co.  101  Cal. 
26,  35  Pac.  332;  McDonald  v.  Fairbanlcs,  161  111.  124,  43  N.  E.  783; 
Young  V.  Chicago,  R.  I.  k  P.  R.  Co.  57  Kan.  144,  45  Pac.  583 ;  Balti- 
more &  0.  R.  Co.  V.  State,  75  Md.  526,  24  Atl.  14 ;  GajTney  v.  Brown, 
150  Mass.  479,  23  K.  E.  233;  Knapp  v.  Jones,  50  Neb.  490,  70  N.  W. 
19;  Little  V.  Carolina  C.  E.  Co.  119  N.  C.  771,  26  S.  E.  106;  Cawley  ' 
V.  LaCrosse  City  R.  Co.  101  Wis.  145,  77  N.  W.  179  (nonsuit  or  di- 
rection of  verdict  matter  of  right  in  such  case). 

The  court  must  determine  whether  a  particular  inference  is  deducible,from 
the  facts.     Seely  v.  Manhattan  L.  Ins.  Co.  73  N.  H.  339,  61  Atl.  585. 

Soj  too,  where  an  inference  originally  an  inference  of  fact  to  be  drawn  or 
not,  in  the  opinion  of  the  jury,  becomes  in  the  course  of  commercia,! 
and  legal  experience  obvious'  and  well  known,  the  court  are  justified  in 
treating  it  as  a  matter  of  law.  For  instances  see  Armstrong  v.  Stokes, 
L.  R.  7  Q.  B.  598,  605,  41  L.  J.  Q.  B.  N.  S,  253,  26  L.  T.  N.  S.  872,  21 
Week.  Rep.  52,  2  Eng.  Eul.  Cas.  471;  Button  v.  Bulloch,  L.  E.  8  Q. 
B.  331,  334. 

12.  Interested  testimony.  ,  ,, 

Where  the  only  evidence  suffieient  upon  an  essential  point  is 
the  testimony  of  the  party  in  his  own  favor,  or  of  a  witness  in- 
terested in  his  f avOr,  it  is  error  to  refuse  to  submit  the  case  to 
the  jury.* 

To  constitute  an  interested  witness  within  this  rule,  it  is  not 
necessary  that  he  should  have  a  legal  interest  in  the  result  of 
th6  litigation.^ 

1  Hodge  V.  Buffalo,  1  Abb.  N.  C.  366,  1  BuflFalo  Super.  Ct.  418 ;  and  see  El- 
,  wood  V.  Western  U.  Teleg.  Co.  45  N.  Y.  549,  554,  6  Am.  Rep.  140; 
Gildersleeve  v.  Landon,  73  N.  Y.  609;  Nicholson  v.  Conner,  8  Daly, 
212;  Dean  v..  Metropolitan  Elev.  E.  Co.  119  N.  Y.  540,  23  N.  E.  1054; 
Kennedy  v.  McAUaster,  31  App.  Div.  453,  52  N.  Y.  Supp.  714;  Cawley 
V.  LaCrosse  City  R.  Co.  101  Wis.  145,  77  N.  W.  179.  See  also  Sheridan 
V.  New  York,  8  Hun,  424,  reversed  on  other  grounds,  in  68  N.  Y.  30. 

So  held  although  it  is  uncontradicted, — especially  where  it  is  improbable  in 
many  particulars.  Goldsmith  v.  Coverly,  75  Hun,  48,  31  Abb.  N.  U. 
149,  27   N.   Y.  Supp.   116. 
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Otherwise  if  his  testimony  is  corroborated  by  that  of  anotlier  witness  and  '■ 
Ijjy  documentary  evidence.  Anderson  v.  Boyer,  156  N.  Y.  93,  50  N.  .E. 
976.  And  is  reasonable  and  probable.  Hull  v.  Littauer,  8  App.  Div. 
227,  40  ik.  Y.  Supp.  338.  Or  where  there  is  no  conflict  in  the  evi- 
dence, and  no  circumstances  from  which  an  inference  against  the  facts 
so  testified  to  can  be  drawn.  Lincoln  Nat.  Bank  v.  Kirk,  18  Misc.  45, 
41  2Sr.  Y.  Supp.  13.  ■ 

8  Kavanagh  v.  Wilson,  70  N.  Y.  177  (where  the  only  witness  to  prove  a  con- 
..  tract  was  a  son  of  the  plaintiff  who  was  engaged  in  plaintiff's  busi- 
ness upon  a  salary  and  was  to  be  paid  a  fee  in  case  the  contract  d^awn 
by  him  ''vcent  through;"  and  hence  held  error  to  take, the  case  from 
the  jury  and  direct  a  verdict  for  the  plaintiff).  See  also  case  of 
Wohlfahrt  v.  Beckert,  12  Abb.  N.  C,  478,  92  N.  Y.  490  (where  the 
interest  of  the  witness,  a  clerk  in  defendant's  drug  store,  consisted  in^ 
shielding  himself  -and  his  employer  from  the  charge  of  criininal  neg- 
,  ligence  in  omitting  to  label  a  poisonous  drug  \yhich  had  caused,  the 
death  of  plaintiff's  intestate)  ;  Pratt  v.  Ano,  7  App.  Div.  494,  40  N. 
Y.  Supp.  229  ( where  the  interest  of  the,  witness  resulted  from  his 
natural  desire  to  free  himself  from  a  charge  of  neglect  of  duty)  ; 
Dudley,  V.  Satterlee,  8  Misc.  538,  28  N,,Y.  Supp.  741,  (where, the,  wit- 
ness was  an  attorney  who  had  been  general  counselor  for  defendant's 
testa,tor  before  bis  death,  and,  acted  as  prof,essio;ial  .adyjser  to,  him 
in  reference  to  the  claim  , in  suit,  after  the  conversation  tovpljiiBh  he 
testifies,  and  who  ha,s  an  action  pending  against  the  executor  for 
legal  services  rendered  the  testator);. 

The  same  principle  applies  where  the  testimony  is  to  the  whole  case  or 
to  any  spfecific  fact  essential  to  the  case. 

But  that  a  witness  for  defendant,  whose  testimony  is  uncontradicted,  is 
connected  with  a  projected  enterprise  in  connection  with  which  the 
claim  in  suit  arose,  and  expects  to  enter  its  employ,  does  not  make 
him  an  interested  witness,  so  as  to  require  the  submission  of  the  point 
to  the  jury,  where  he  has  no  pecuniary  interest  in,  the  result  of, the 
suit.  Franklin  Bank  Note  Co.  v.  Mackey,  158  N.  Y.  140,  52  N.  E. 
■    737. 


13.  Party's  admission  by  refusal  to  testify. 

The  refusal  of  a  party  to  a  suit,  when  testifying  as  witness, 
to  answer  a  material  question  on  the  ground  that  it  might  crimi- 
nate himself,  may  go  to  the  jury  with  othier  evidence  against 
him  on  the  point  inquired  of,  and  makes  it  error  to  withdraw 
that  question  froni  them.^      '  '  >i. 

1  Andrews  v.  Erye,  104  Mass.  234. 
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14.  Direct  met  by  circumstantial  evidence. 

Where  the  direct  evidence  on  one  side,  althoiigh  uncontra-; 
dieted,  is  met  by  circumstantial  evidence  on  the  other,  the. ques- 
tion should  be  submitted  to  the  jury,^ 

IBabcock  v.  Chicago  &  N.  W.  R.  Co.  62  Iowa,  593,  17  N.  W.  619;  s.  p. 
Artisans'  Bank  v.  Backus,  36  N.  Y.  100;  Elwood  v.  Western  U. 
Teleg.  Co.  45  N.  Y.  549,  554,  6  Am.  Kep.  140;  s.  p.  Hackford  v.  New 
York  C.  &  H.  R.  R.  Co.  53  N.  Y.  654;  Smith  v.  Coe,  55  N.  Y.  678 
(facts,  riot  simply  evidence,  must  be  clear) ;  Heyne  v.  Blair,  62  N. 
Y.  19;  IVforse  v".  Erie  R.  Co.  65  Barb.  491;  Van  Ostrand  v.  O'Brien, 
1  N.  Y.  Week.  1%  312;  Vinton  v.  Schwab,  32  Vt.  612  (where 
the  question  of  defendant's  negligence  was  held  to  have  been  proper- 
ly submitted  to  the  jury,  although  there  was  no  conHict  in  the 
testimony).  Lindsay  v.  Lindsay,  11  Vt.  621;  Kane  v.  Learned,  117 
Mass.  190,  194,  and  eases  cited;  Lane  v.  Old  Colony  &  F.  River  R. 
Co.  14  Gray,  143;  Kansas  P.  R.  Co.  v.  Pointer,  14  Kan.  37,  53  (cit- 
ing Sioux  City  &  P.  R.  Co.  v.  Stout,  17  Wall.  657,  21  L.  ed.  74.5,  and 
Detroit  &  M.  R.  Co.  v.  Van  Steinberg,  17  Mich.  99)  ;  Luke  v.  Calhoun 
County,  52  Ala.  115  (to  the  effect  that  if  the  jury  can  draw  any'  in- 
ferences from  the  plaintiff's  evidence,  fatal  to  his  recovery,  the  jury 
should  not  be  instructed  to  find  for  him,  even  though  the  evidence 
strongly  tending  to  support  his  case  is  uncontradicted)  ;  Dolfinger  v. 
Fishback,  12  Bush,  475  (where  the  rule  is  well  stated)  ;  New  Jersey 
Exp.  Co.  V.  Nichols,  32  N.  J.  L.  166;  Atchison  &  N.  R.  Co.  v.  Bailey, 
llNeb,  332,  9,N.  W.  5,0;  West  Chicago  Street  R.  Co.;  v.  Carr,  170  111. 
478,  48  N.  E.  992;  Kennedy  v.  McAllaster,  31  App.  Div.  453,  52  N.  Y. 
Supp.  714;  Wilson  v.  Pennsylvania  R.  Co.  177  Pa.  503,  35  Atl.  677. 

But  where  positive  testimony  is  met  only  by  belief  or  impressions  thprp  is 
no  gonflict  of  evidence  (Harris  v.  Louisville,  N.  0.  &  T.  R.  Co.  35  Fed. 
121;  Alabama  G.  S.  R.  Co.  v.  Rouch,  116  Ala.  360,  23  So.  52)  ^  and 
a  finding  is  not  conclusive,  but  against  evidence,  which  rejects  the 
former  for  the  latter.    Dresser  v.  Van  Pelt,  1  Hilt.  316. 

So,  also,  positive  testimony  which  is  absolutely  inconsistent  with  the  ad- 
mitted physical  facts  is  unworthy  of  consideration  and  should  not  be 
submitted  to  the  jury.  Northern  C.  R.  Co.  v.  Medairy,  86  Md.  168,  37 
•Atl.  796. 

As-  to  power  of  court  to  disregard  testimony  because  contrary  to  scientific 
principles,  see  notes  7  L.R.A.(N.S.)  357;  15  L.R.A.(N.S.)  701;  28 
L.R.A.(N.S.)    648;,  L,R.A.1916D,  SOL 

15.  AiBrmative  testimony  met  only  by  negative.      ■ 
AfErmative  testimony  met  only  by  negative  testimony  as  to ' 

the  same  occurrence  does  not  necessarily  constitute  such  a  con- 
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flict  of  testimony  or  raise.  Such  doubts  as  to  require  the  ques- 
tioii'  to  be  submitted  to  the  jury.^ 

1  Wickhan,  v.  Chicago  &  N.  W.  R.,  Cp.  ,9£!  Wis.  23,  69  K.  W.  9S2;  Culhane  v. 

New  York  C.  &  H.  R.  R.  Co.  60  N.  Y.  133 ;  McKeever  v.  New  York  C. 

&,H.  R.  R,  Co.  ,88,N.  Y.  667;  s.  c.  more  fully,  14  N.  Y.  Week.  Dig. 

226 ; ,  MaddQX  V.  Maddox,  114  Mo.  35,  21  S.  W.  ;499;  Texas-Mexioan  R. 

'^Cp.  V.  Baldez,  —  Tex..Civ. -App.  — ,  43,S.  W.,564.  '   '         [""'''.[ 

B,u,t,  Vfith;  these,  case?  compare  Byrne  v.  New  York  0.  &  H.  R.  R.  Co,  14 
Hun,  323;  Cheney  v.  New  York  C.  &  H.  R.  R,  Co.  1?  Hun,  415;.  Salter 
V.  Utica  &  B.  River  R.  Co.  59  N.  Y.  631,.  reversing  withPut  opinipn  3 
Thpmp.  &C.  800;  Atchison,  T.  &  S.  F.  R  Co.v".  Feehan,  149  111.  202, 
36,  N.  E.  1036;  .Annacker  v.  ChicagP,  R.  I.  &  P.  R.  Co.  81  Iowa,  .267, 
47  N.  W.  68;  Staal  v.  Grand,  Rapids  &  I.  R.  Co.  ,57  Mjch.  239,.  23  N. 
W.  795;  Young  v,  Missouri,  K.  &  T.  R.  Co.  72  Mp.  App-  263;  Sayer 
V.  King,  21  App.  Div.  .624,  47  N.  Y.  Supp.  420;  hplding  that  negative 
testimpny,  as  tp  tlfe  ringing  of  a  bell  of  a  locomotive,  or  sho's^ing  sig- 
nals, by  witnesses  who  were  giving  attention  or  were  in  a  position  to 
|hear  Ijhe  belj^  if  rung,  or  see  the.  signals  if  shown,  and  who  contradict 
positive  testimony,  makes  »  question  on  conflicting  evidence  prpper 
, ,  for  th^  jury,  ^ee  also  Chesapeake  &  0.  R.  Co.  v.  Hawkins,  —  Ky.  — , 
.   124  S.  W.  836.,  ,,  ..    |_ 

According  to|  Denver  V,  Peterson,  5  Colo.  ;A,pp.  41,  36  .Pao.  1111,  negative 
testimony  as  to  the  performance  of  certain  acts,  nonperformaince  of 
which  is  alleged  a,s  negligence,  by  witnesses  who  were  giving  attention, 
and  who  contradict  affirmative  testimony  in  respect  thereof,  creates 
a  conflict  , to  be  settled  by  ,  the  jury. 

SOj  positive  proof  of  the  good  order  and. proper  management,  of  a  locomo- 
tive eijginpjimet.by  negative  testimony  that  it' had  set  several  fires  as 
it  passed,  together  with  the  evidence  that  an  engine  in  good,  order 
and  properly  managed  could  not  have  caused  the  fire  in  question,  was 
held,  in  Hagan  v.  Chicago,  D.  &  C.  G.  T.  Junction  R.  Co.  86  Mich.,,615, 
49  N.  W.  509,  to  constitute  a  conflict  to  be  settled  by'  the  jury.  So 
also  in  Tribette  v.  Illinois  C.  R.  Co.' 71  Miss.  212,  i3  So.  899;  Thdiias 
V.  New  York,;  C.  &  St.  L.  R.  Co.  182  Pa.  538,  38  Atl.  413.  .    , 

1.6.  Positive,  met.onjy  by  a  conclusion  of  law.    . 

Positive  testimony  met  only  by  testimony  to  a  conelj^sion,  of 
la,w.4oes  not  constitute; a  conflict  of  testimony  requiring  the  case 
to  be  submitted  to  the  jury.* 

iSa«bpr,u,v.  I^effert?,  16  Abb.,  ;Pr.N.  S.  .42,58  N.  Y.  179.  ,     , 

17.  Uncontradicted  evidence  of  specific  fact. 
Where  a  fact  iiot  improbable  is  positively- testified  to  by  un- 
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impeached  and  uneontradieted  witnesses  not  appeating  to  be; 
interested,  it  is  error  to  submit  it  to  the  jury  against  objection.* 
Merely  raising  a  question  as  to  the  credibility  of  a  witness 
who  is  unimpeached  does  not  take  the  case  out  of  the  rule. 

I  Robinson  v.  McManus,  4  Lans.  380   (as  qualified  by  the  rule  in  Hodge  v. 

Buffalo,  1  Abb.  N.  C.  356)  ;  Newton  v.  Pope,  1  Cow.  109,  approved  in 
El-wood  V.  Western  U.  Teleg.  Co.  45  N.  Y.  553,  6  Am.  Rep.  668;  frace 
V.  New  York,  L.  E.  &  W.  R.  Co.  143  N.  Y.  182,  38  N.  E.  102 ;  Harriman 
V.  Queen  Ins.  Co.  49  Wis.  71,  5  N.  W.  12 ;  Berg  v.  Chicago,  M.  &  St.  P. 
R.  Co.  50  Wis.  419,  7  N.  W.  347;  Scott  v.  Clayton,  54  Wis.  499,  11  N. 
W.  595;  Lange  v.  Perley,  47  Mich.  352,  11  N.  W.  193;  Wilson  v. 
Groelle,  83  Wis.  530,  53  N.  W.  900.  Contra,  it  seems,  in  Pennsylvania, 
Lehigh  Coal  &  Nav.  Co.  v.  Evans,  176  Pa.  28,  34  Atl.  999. 

So,  even  though  the  fact  be  established  on  cross-examination  of  an  adver- 
sary's witness,  upon  whom  the  adversary  relied  to  negative  that  fact. 
American  Exch.  Nat.  Bank  v.  New  York  Belting  &  Packing  Co.  148 
iJ^.  Y.  698,  43  N.  E.  168. 

So,  too,  it  is  error  to  submit  a  question  of  fact  to  the  jury  when  there 
is  no  evidence  in  support  of  it,  or  where  the  evidence  is  all  one  way. 
'  Algur  V.  Gardner,  54  N.  Y.  360;  Meguire  v.  Corwine,  101  U.  S.  108, 
111,  25  L.  ed.  899,  900;  Merchants  Mut.  Ins.  Co.  v.  Baring,  20  Wall. 
159,  162,  22  L.  ed.  250,  251;  United  States  v.  One  Still,  5  Blatehf.  403, 
Fed.   Cas.  No.   15,954. 

And  where  plaintiff's  only  witnesses  were  in  defendant's  employ  and  might 
therefore  be  prejudiced  in  defendant's  favor,  the  question  how  far  they 
were  so  biased  is  of  no  weight,  and  is  not  to  he  submitted  to  the  jury ; 
disbelief  of  their  testimony  cannot  supply  a  want  of  proof.  Burt  v. 
Sierra  Butte  Gold  Min.  Co.  138  U.  S.  483,  34  L.  ed.  1031,  H  Sup.  Ct. 
Rep.  464. 

18.  Expert  testimony. 

The  testimony  of  experts  on  a  point  to  which  other  witnesses 
would  not  to  competent  to  testify,  if  positive,  to  a  matter  of 
fact,  and  not  mere  matter  of  opinion  on  facts  laid  before  the' 
jury,  is  within  the  above  rule;  but  if  the  question  is  not  one 
which  ohly  experts  are  capable  of  determining,  or  their  testi- 
mony is  matter  of  opinion  on  facts  before  the  jury,  the  ques- 
tion must  be  submitted  to  the  jury.^ 

I I  understand  this  to  be  the  practical  test,  although  the  distinction  is  not 

made  clear  by  the  reported  cases.  Compare  Leitch  v.  Atlantic  Mut. 
Ins.  Co.  66  N.  Y.  100;  Cornish  v.  Farm  Buildings  F.  Ins.  Co.,  74  N. 
y.  298,    For  example,  in  Cadwell  v,  Arnheim,  158  JiT,  Y,  182,  46  Jf.  E. 
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'     310,  an  action  for  damages  caused  by  a  rimaway  team,  alleged  to  have 
resulted  from  negligent  driving  by  defendant's  coachman,,  refupal,  to 
nonsuit, the  plaintiff  was  held  error  because  there  was,  as.  oppp§e4,to,^ 
the  positive  testimony  of  the  coachman  (uncontradicted  and  somewhat 
corroborated),  w;ho.was  shQwn  to  be  a  skilful  driver,  that  all  of  his 
efforts  to  stop  or  direct  the  horses  were  futile,  only  the  testimony  of 
experts,  who  had  not  seen  the  occurrence,  as  to  what  |;he'  driver  might 
be  able  to  do  in  such  an  emergency  as  was  shown  to  have  existed. 
Where  the  evidence  of  a  party  on  an  essential  pojnt  consists  mainly  of 
the  testimony  of  experts  it  seems  that  the  case  should  go  to  the  jury, 
'    unless  the  testimony  leaves  no  reasonable  doubt  of  the  facts  iii  issue. 
'  '  Spensley  v.  Lancashire  Ins.  Co.  54  Wis.  433,  11  Nj'W."  864,  citing  Cfopp 
V.  German  American  Ins.  Co.  51  Wis.  643,  8  N.  W.  127,'  618   (where 
the  reason  assigned  is,  that  there  are  usually' elements  of  doubt,  un- 
certainty, and  inconclusiveness  in  expert  testiniony  which  is  for  the 
'    jury  to  pAssi upon).' ' 
See  notes  42  L.R.A.  764;  45  L.R.A.(N.S.)   181,  on  weight' of  e^ert  testi- ' 
mony  ■  as '  question  for  jury. 

19.  Nominal  damages. 

i,A  motioii  for  nonsuit  is  properly  denied  if  plaintiff  is  en- 
tiljed  to  recover  even  nominal  damages.^ 


1  Yan  Rensselaer  v.  Jevvett,  2  N.  Yi  135j  51  Am.  Dec.  275;  Weber  v.  Kings- 
land,  8  Bosw.  415;  Lillie  v.  Hoyt,  5  Hillj  395,  40  Am.  Dec.  :360;  How- 
,    ard  V.  Dayton  Coal  &  I.  Go.  94  Ga,  416,  20  S.  E.  336;  Potter  v.  M«Uen, 
,36  Min^.  122,  30  N.  W.  ,438;  Kellogg  v.  Hamilton,  -hi' iMiss. — ,  10  So. 
,479;  Lance  v.  Apgar,  60  N.  J.  L.  447,  38  Ath  695  (error  to  grant  in 
such  case). 

II' 

20.  mode  of  taking  case  from  jury. 

In  those  jurisdictions  where  compulsory  nonsuit  'or  dismissal 
of  coinplaiut  is  allowed,  the  c^urt  should  hot,  against  plaintiff's 
objection,  dii^ect  a  verdict  for  the  defendant  instead  of,  ordering 
a  nonsuit,  unless  the  ground  for  taking  4he  case  from  the  jury 
i^  suchas.to.  conslfitutea  fina]„.bar  to  pteintiff's  <;§i:Use  pf  ^g^tip®,^' 

IBriggs  v.'Waldronj  83  N.Y.  ^82,  atoning.  9 'ijf,  y..,^eeki:Dig,_3.19,., , 

D.  Veedict    Subject    to    the    Opinioii-.^oi^,  the    Coxjbt; 
(Special  Case). 

21.  When  may  be  directed. 

When  the  facts  are  indisputablie,  and  only  questions -of  lai? 
Abbott,  Civ.  Jur.  T.— 43. 
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are  raised,  and  no  exceptions  have  been  taken,  the  determination 
of  vifhieh  could  affect  the  proofs,  the  judge  may  direct  the  jury 
to  render  a  verdict,  subject  to  the  opinion  of  the  coiirt.^ 

IN.  y.  Civ.  Prac.  Act,  §  461;  Hpwd'l  v.  Ad^s,  68  N.  Y.'314,  affirming 
1  Thomp.  &  C.  '425,  13  Ibb.  if.  C.  382,  note;  s'.  p.  Baylis  y.  Travelers' 
'     ins.  Co.  113  u:  S,  316,  28  L,  ed.'  989,  5  Sup.  Ct.  Rep.  494.     So  held  in 
Mathews  v.   Traders'  Bank,  2  Va^  Deo.  53b,  27  S.  e'.  609,  on  a  de-^ 
murfer  to  the  eviddiice. 

Th^  effect  is  tbatia  entering  tjie,, verdict^  ,jt  ,4s,  expressed  to  be, subject  to 
the  opinion.of  theequrt;;  and  this,  will  prevent  judgment  onthej  yer- 
,,  diet  until  the  court  has,  passed, , on  the  question  of  law,  smd  leaves  it 
in  the  power  of  tlie,  trial  judge,  on  subsequent,  niption,  to,  set  aside  the 
verdict  on  the  ground  Cjf  the  insj^picienay  of,  the,  evidence.  ,  ,ELaylis  v. 
Travelers'  Ins.  Co.  113  U.  S.  316,  28  L.  ed.  989^  S.Sup^.Ct.  ,Eep,.  494. 

In  this  case  Matthews,  J.,  says:  ;  "If,  after  :the  plaintiff's  case  had  been 
closed,  the  court  had  directed  a,  verdict  for  the  def e^idant ,;  on  .the 
ground  that  the  evidence,  with  all  inferences  that  the  jury  could  justi- 
fiably draw  from  it,  was  insufficient  to  support  a  vprd^ct.  for  ■  the , 
plaintiff,  so  that  such  a  verdict,  if  returned,  must  be  set  aside,  it 
would  baVe  followed  a  practice  sanctioned  by  repeated  decisioiis  of 
the  court.  .  .  .  ""Or  if,  in  the  present  case,  a  verdict  ■  having  been 
taken  for  the  plaintiff  by  direction  of  the  court,  subject  to  its  opinion 
whether  the  evidence'  wais  sufficient  to  sivstain  it,  the  court  had  Stilf- 
sequeiltly  granted  a  motion  on  behalf  of  the  defendant  for  a  new  trial, 
and  set  aside  the  verdict  on  the  ground  of  the  insufficiency  of  the 'evi- 
dence, it  would  have  followed  a  common  practice,  in  respect  to  wtich 
error  could  not  have'  been  alliegedj  or  it  might  with  propriety  bave 
reserved  the  question  what  judgment  should  be  rendered-  and  in  favor 
of  what  party,  upon  an  agreed  statement  of  facts,  and  afterwards  ren- 
dered judgment  upon  its  conclusions  of  law.  But  without  a  waiver 
of  the  right  of  trial  by  jury,  by,  consent  pf,  parties,  the  court  errs 
if  it  substitutes  itself  for  the  jury,  and,  passing  upon  .tj^^  ;effept  of 
the  evidence,  finds  the  facts  involved  in  the  issue,  and  renders  judg- 
ment thereon."  (Judgment  reversed  for  error  in  so  doing.)  See  also 
13  Abb.  iN.  C.  382,  note.  i    '        , 

Under  the  New  York  statute  the  judge,  on  motion  at  the  same  term  as  the 
trial,  may  order  judgment  on  the  verdict  or  may  set  aside  the  verdict 
and  direct  judgment  for  either  party.    N.  Y.  Civ.  Prac.  Act,  §  461.   ' 

22.  Contest  as  to  facts.        *         ') 

A  verdict  may  be  directed,  subject  to  the'  opinion  of  the  court, 
when  the  evidence  as  matter  of  law  Igayes  no  question  of  fact 
for  the  jury,  altjiough,  cojinsel, still  controvert  the,  facts.*    :  ,, 
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IMcBride  v.  Farmers  Bank,  26  N.  Y.  450,  affirming  25  Barb.  657. 

23.  Questions  of  evidence. 

Under  the  New  York  statute  it  is  error  to  direct  that  the  ver- 
dict be  subject  to  the  opinion  of  the  court,  even  upon  failure  to 
object,  if  exceptions  have  been  taken  on  questions  of  evidence, 
or  if  there  is  a  conflict  of  evidence  to  go  to  the  jury.*  „        ,  , 

If  there  are  any  questions  of  fact  for  the  jury,  a  verdict  sub- 
ject to  the  opinion  of  the  court  cannot  be  directed  e3'eil  if  ac- 
companied with  answers  by  the  jury  to  special  qilidstitins  de- 
termining the  f  acts.^ 

1  Purchase  v.  Matteson,  25  N.  Y.  211,  15  Abb.  Pr.  402;  Matson  v-.-Fsmij 
Buildings  Ins.  Co.  73  N.  Y.  310,  29  Am.  Rep.  149,  13  Abbi. /N,  G.  332; 
note. 

To  do  so  under  such  circumstances  is  a  mistrial.  Flandreau  v.  Elsworth,  8 
Misc.  428,  28  N.  Y.  Supp.  671.  .^air.f,  ;:■  no    r  ./;     ; 

The  question  whether  there  is  sufficient  evidence  to  go  to  i;he  ju^y  may  be 
reserved.  Wilde  v.  Trainor,  59  Pa.  439  j  Koons  v:  Westeijpi  U.  Teleg. 
Co.  102  Pa.  164. 

8  Gilbert  v.  Beach,  16  N.  Y.  606  (but  qutere). 

24.  DeterminingfiaiHoninl;;! 

The  verdict  directed  must  determine  the  amount  of  recovery, 
if  any,  as  well  as  indicate  the  successful  party; "'  The  deter- 
mining of  amount  cannot  be  reversed  foj;*  a  refe^-ence,,*  !-    ; 

1  Buchanan  v.  Cheseborough,.  5  Duer,  238;  Belden  v.  ]?a.yies,  2  Hall,  433. 
But  see  Bartels  v.  Redfield;  1€  Fed.  336,  where  this  was  done.  ,, 

25.  Effect  of  consent. 

A  verdict  may  be  directed,  subject  to  the  opinion  of  the  coiirtjir 
notwithstanding  exceptions  takenj  if  the  parties  agree  as  to /the 
facts,  thereby  waiving  all  exceptions.* 

1  Byrnes  v.  Cohoes,  67  N.  Y.  204,  207:     "''""'' 

Or  the  exception  may  be  expressly  waived  and  verdict  directed  subject  to 
the  opjnliori.  of  the  court.   '  Oowenhoven  v.  Ball,  118  N.  Y.  231,  23  N. 
''^  is.  470.' ' 


KXIL— COUNSEL'S  ADDEESS  TO  THE  JURY. 

1.  Election  as  to  cailse  of  action, 

2.  The  right  to  address  the  jury. 

a.  In  general. 

b.  Thir4  person. 
8.  Bight  to  close. 

4.  When  to  be  asked. 

5.  Number  of  counsel. 
6;  Length  of  argument. 

7.  Asking  jury  to  take  notes-i 

8.  Scope  of  argument. 

a., In. genera,!.         .  , 

b.  Comments  on  evidence. 

(1)   In  general. 
<2)   On  form  of  deposition. 
'  (3)'  On  objections  and  rulings. 
(4)   Counter  explanations. 

c.  Referring  to  the  pleadings,  , 

d.  Stating  what  is  not  in  evidence. 

e.  Aspersions;   arousing  prejudice. 

f.  Reference  to  protection  of  defendant  by  insurance. 

g.  Use  qf  idqcjumppt  npt  ii>  ey i,dep(Je.  ;  , ,  , , 
h.  Poeument  nptrfprmally  read. 

i.   Mipuse  of  evidence.         " 
j.    Noiisuited  cause '  of  action. 
k.  Reading  medical  and  other  scientific  books. 
1.    Reading  previous  proceedings  in  the  caiiseir 
m;' Reference  to  verdicts  in  similar  cases, 
n.  Stating  or  reading  the  law. 
o.  Retaliatory  statements  or  remarks. 

9.  Interruption  by,  adverse  counsel. 
10.  Right  of  judge  to  reflate  arguiiierit. 
11.'  Withdrawal  of  remarks  curing  erroK... 
12.  Amending  pleadings  during  argument, 

1.  Election  as  to  cause  of  action.,, 

f  At  the  clos,Q,f>f  .the  evideHjpp,:  if  the  pleading  states  the  same 
substantial  cause  pf  .action  in  .different  forms  or  counts  and,  tn6 
evidence  applies  to  both,  the  court  may  require  plaintiS  .1;q  elect 
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whleli  cbiint  he  will  rely  on/  or  mtay  allow  bim  to  change  an 
election  previously  made.*  '  - 

ipojjerts  V.  Leslie,  14  Jpnes.  &  S.  76.  ,  And  see  ai»te,chapjtei;  rv.     : , 
SMeLennan!  V.  McDermid,  52  Mich.  468,  18  N.  W.  222. 

2.  The  right  to  addretss  the  jury. 

a.  In  general. — When  there  is  a  question  of  fact  to  be  sub- 
mitted to  the  jury,  a  party  has  the  right  to  b^' heard  in  'arga- 
me^t!.tp/the  jury  jwithin  the  limii^s  hereajfter  s.tatect;  and  an  ex- 
ception lies  to,  i;he  refusal  of  th^  right.^. 

ILanan  v.  Hibbard,  63  111.  A^f).  54;  Houck  y.  Gue,  30  Neb.  Il3,  46  Hf.  W. 
280;  Douglass  V.  Hill,  29  Kan.  ^27;  Cartrigli't'  v.  Clopton,  25  Ga.  85 
(holding  it  would  be  error  to  refuse  to  allow  anything  more  than 
"stating  his  points").  The  dictum  to  the  contrary  in  People  v. 
Cook,  8  N.  Y.  67,  59  Am.  Dec.  451,  is  liiisound  and  w^s  so  decljtred  in 
Fareira  v.'  Smith,  3  Misc.  25S,  22!  if.  Y.  ^lippV  939. 

But  if  he  doe^  not  avail  himself  of  the  opportunity  when  offered  it  is  in 
the  discretion  of  the  court  wlietlier  afteirwards  to  aflow  him  io  ad- 
,      dress  the  jury!    Herrington  v.  Pouley,  26  111.  94. 

■yy^ien ,  the  cpurt  directs  fi  verdict  fixing  its  ijatujre  and  extent  it  is  not 
error  to  refuse  to  allow  argument  to  the  jury.  Harrison  y.  Park,  1 
J.  J.  Marsh.  170.  .    .    : 

Counsel  who  announce  that  they  represented  defendajit, only  for  th,«ipur- 

;      pipse  of  moving  for  a  continuance  and  of  arguing  a  demurrer  have  no 

right  to  argue  the  case  upon  its  merits  to  the  juty  at  the  close  of'  plain- 

'     'titt's' -evidence.     Gunn  v.  Gunn,  95  Ga.  439,  22  S.  E.  552.  ■ '     •'''■      -  -'< 

Although  the  defendants  are  entitled  to  open,  they  cannot  c'olnplain  when 

they  permitted  plaintiflf  to  begin.     Pinson  v.  Bowles,  —  S.  C.  — ,  106 

S.  E.  775. 

b.  Third  person. — Amicus  curicB  is  not  entitled  to  be  heard 
where  the  parties  are  attended  by  competent  counsel  ^  nor  is 
counsel  in  ^another  cause  between  other  parties  entitled 'to 'be 
heard  merely  because  the  same  question  arises  in'  both.^    3  :    '/> 

l]^aijer,|y.  Thomas,  13  Allen,  572,  574. 

3.  Right  to  close. 

'Unless  otherwise  regulated^  by  statwtg  ^e  who,  holds  the  i  aflina- 
ative  on  the  issues  which  are  to  'be  submitted  to  the  jury  has  the 
right  to  close.' 
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i:  B,ut  if  the  party  having,  such  affirmative  has,-faijed  to  pra^iice 
any  evidence  it  is  not  error  to  give  the*  right  to,  cjpse,  to  th.p,pth,ej; 
party.* 

In  those- jliHsdictitos  in  tvhioh  the  party  having  the  right  to 
close  is  also  entitl-ed  tb  -open  the  argunient,  a  -Waiver  by  adverse 
counsel  of  his  right  to  reply  to  the  opening  argument  -will  cut 
off  the  right  of  his  adversary  to  Mafe  any  fiirther  krgatbent.^ 

lyPjUiams  V.  Allen,  40,  Ind.  295;  D|aviess: v.  Arbuckle,  1  Dana^  525;  Page  v. 
Carter,  8  bI'Mod.  i92i'Mead'V.  Shea,  92'  JSf.  Y.  12^''  EVen  though  tlie 
other  party  ga-pe  no  evidence.    Worsham  v.  Goar,  4  Port.  (Ala.) '44!!:."'' 

For  a  review  of  the  statutes  and  decisions  upon  this  question,  see  ante, 
chapter  v. 

2  Zehner  v.  Kepler,  16  Ind.  290;  Yajing  v.  Haydon,  3  Dana,  145. 

STyrev.  Morris,  5  Harr.'  (Del.)  3;  Creager  v.  ^Blank',  3&  Ill'^App.  615 
(in  this  case  the  tvi'o  principal  argunients'  vpere  -vvaixed).  But  see 
Barden  v.  Briscoe,  36  Mich.  2.54  (holding  that  there  is  no  absolute  right 
to  produce  suclj,  a  result  ai^d  that  thejnatter  rests  in  the  discretion  of 
the  trial  court). 

It , is  not,  error  to  refuse  to  al^o-w  counsel  -who  has ,  consumed  less  than  one 
half  of  his  allotted  ,iime  in  making  his  opening  a'rguiheni' to  argue 
further  after,  adverse  counsel  announces  that  he  does  not  desire  to 
make  any'  argument.  Southern  Kansas  E.  Co.  v.  Michaels,  49  Kan. 
388,  30'"Pac.  408.  '    '    '' 

4,' when  to  be  asked. 

,^,4,. request  for, a, ruling  on  the  order, m  ■which , 'counsel  shall  ad- 
dress the  juxycan  properly  be  made  only  after  the  .whole  evi- 
dence is  in,*  and  before  the  arguments  are  heard.*     ,. 

1  Mead  v.  Shea,  92  N.  Y.  122,  124. 

2  McKibbon  v.  Folds,  38  Ga.  235,  239. 

5r  Number  of  .counsel.  ,.;   i 

,,J  Only  one  counsel  op  each  side  is  heard  *  as  a  niat;tei;,pf  i];'jghtr* 
except  that;  where  several  defeiidants  appear  by  separate  ^ttop: 
neys  and  have  separate  counsel  they  will  each  be  heard,  unless 
their  interests  are  in  unison,  in  which  case  the' court  tnay' Re- 
quire them  to  select  one  of  the  counsel  to  be  heard  for  all.' 
^  ■-'f.ij!;-'     ./  Jll-gifH     ., 

12  Tidd,  Pr.  2d  Am.  ed.  (from  8th  London  ed.)  909;  Graliam,  Ph  742; 
New  York  Rules;  of  Civil  Prae.  Rule  1 161.1  ,. 
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8  in  the  absence  of  exp'resa  statiitbi'y  regulation  tke  number   of  counsel 
who  may  be  heard  on  each  side  rests  in  the  discretion  of  the  trial 
court!     Carruthers  v.  McMurray,  7S  Iowa,  173,  39  N.  W.  255;  Gird's 
Estate,  157  Cal.  534,  108  Pac.  499,  137  Am.  St.  Eep.  131.    ' 
Each  defendant  who  presents  a  separate  and  ind,ependent  defense  is  en- 
titled to  be  represented  by  counsel  in  opening  the  case  and  addressing 
'  '  tiie  jury.    Lyman  v.  Fidelity  &  C.  Co,  6,5  App.  DIy.  27,  72  N.  Y.  Supp. 
4. 
If  there  are  several  attorneys,  the  order  of  argument  may  be  regulate.d 
by  the  court.     Stevens  v.  Friedman,  58  W.  Va.  78, '51  S.  E.  132;  Sini- 
''    onds  V.  Gash,  138  Mich.  558,  99  N.  W.  754;  Conrad  v.  Cleveland,  C.  C. 
,  -u  &  St.  L,  E.  Co.  34  Ind.  App.  133,,  72-  N.  E.  489;  Hackney  v.  Del^ivare 
,  ,.'A,4l.  Teleg.  &  .Teleph.  Co.. 69  N.  J.  L. ,?35„ ,55, ,i^tl.  252;  Collins  v.  Clark, 
30  Tex.  Civ.  App.  341,  72  S.  W.  97;  Seattle  &  M.  k  Co.  v.  Eoeder,  30 
Wash.  244,  94  Am.  St.  Eep.  864,  70  Pac.  498. 
,^,8|Qdousky  V.  McGee,  4  J.  J.  Marsha, 267.  -      . 

6.  liengith;  of  argum&nt, 

"  The  length:  of  time  to  be  bcciipied  may  be  limited  by  the  court 
in  the  exercise  of  a  sound  discretion.^  For  ah  abuse  of  the  dis- 
cretion an  exception  lies.^ 

1,2  Tidd,  Pr,  2(1  Anj,  e(i.   (fr.oin,;8th  ;i^ond!on  ed.)   909;   Graham,  Pr.  742; 

i  ^  [    New  304;"  Foster  V.  Magill,|119  111, '75,  8  N.  E.  771;  Louisville  &  N.  R. 

'  '    Co.  v.  Earli^i  fey.  368,  22  S.  w!'667;  Skeen  v.  Mooneyes' Utah,  157, 

■30' Pac.  36'3.       ■    '  '  ■  i 

In  Iowa",  the  (ibu'rt  is  prohibited  by  statute  from  imposing  any' liniitations 
as  to  time.  '  Carituthers.  v.  McMurray,  75  Iowa,  173,  39  N.  W.  255; 
Citizens', Street  K.  Co.  v.HuflFer,  26  ilnd.i  App.  575,  60  N.  E.  316;  St. 

:  ,  ,Lpu^s„.&i  S,,F,,  E.-Cp.  y.,Vanzego,  71  Kftn,  427,  80,  Pac.  ,944;  Cobp 
Chocolate  Co.  v.  Knudson,  207  111.  452,  69  N.  E.' 816;  Elgin  v,  Nofs, 
212  111.  20,  72  N.  E.  43;  ^Hansell-Elcock  Foundry  Co.  v.  Clark,  2l4  111. 
399,  73  N.  E.  787j  Eeagan  v.  St.  Louis  Transit  Co.  180  Mo,  117,  ,7? 
[  '  S:W'  435;  Seymdur'v.  Phillips;  6l  Neb.  282,  ^5  5Sf.'W.  '72;'Eay  v. 
Pecds  •&'N.  T.'E.  Co.  40  'Tcx.  Civ.  App.  99,  88  S.  'w}  466;'  bh'rMiansen 
V.  William  Graver  Tank  Works,  223  111.  142,  79  N.  E.  97,  7  Ann. 
Cas.  69.  ■■'^--^    ■■!''    ■-!•'    ■'■  •■■.  '■'  i   

For  note  on  allowing  counsel  to' exceed' alloted  time  for  argument  as  re- 

q_  ;?  vprsible, error.,  ,  Seed  A.L.E.,  1257.        ■■     -  .,,,.,,.' 

2 White  v.  People,  90  111.  117,  32  Am.  Rep.  12  (crim.  case);  Senior  v. 
Brogan,  66  Miss.  178,  6  So.  649  (error  to  limit  argument  for  the  per- 
sonal cpnvenience  of  the  presiding  jud^e) ;  Zweitusch  v.  Lowrys  57 
111. 'Apii.  106.''''  ■'' ''     ■'"■'    '     '       •''-"•' ^"      •    ""■'   ■'■'■''■    '■'      '   '     •-■ 

In  a  oUse  involving 'an  important  and  coihpli'cated  question  of  fact^  the 
court  limited  the  feumtming  up  to  fifteen  ttiinutes  on  each  side,  and'di- 


;reoted  the  jury,  to  pro;ceed,  promptly  and  find  a  verdict,  intimating 

,  th^t  it  was  necessary. for  the  judge  to  leave  town  on  a  specified  train. 
The  evidence  was  not  a,nalyzed,  nor  did  the  jury  |receive|  instructions 
as  to  the,  serious  qugst^ops -involved.  _  Xhe  jury  returned, a  verdict  for 
the  defendant,  after  being  out  thirty-five  minutes.  A  new  trial^was 
granted,  it  being  heli  ihat  the  case  did  not  receive  from  the  trial 
judge  iii'e  consideration  to  which  the  litigants  wer4 '  entitled.     Warren 

''   "v.  Sogers',  66  App.  Div.  252)  72  k.  Y.  Supp.  758.  '     ' 

7.  Asking  jury  to  take  notes.       ,  ,  ,  .   , 

.  ,  It  is  irregular  to  allow  counsel  to  procure  jurors  to  take,  notes 
of  his 'calculations  or  otker  statements  in  argument  j  and  to  per- 
mit them  to  take  oiit  nlemorahda  made  on  counsel's  sugges- 
tion.^' 

1  Indianapolis  &  St.  L.  E.  Co.  v.  jiillSr,  71  111.  463    (reversing  judgment 

for  this  and  other  errors).     Contra,  Tift  v.  Towns,  63  Ga.  237;  Lilly 
V.  Griffin,  71  Ga.  535.     The  jury  cannot,  howevet,  be  required  to  do 
,i     so,  and.it!  willniJt  be  allowed  ifattendled  with,  idelay  or , under  con- 
, ,    sumpition  pf ,  time.  -  i  i ,  '    ,- 

8.  Scope  of  argument. 

a.  In'giner'al.^^^GoMns'el  nlay,  in  his  own  manner,  discuss 
any  facts  in  evidence,  and  tlieir  application  to  the  law  as  stated 
by  the  court.*  Counsel  also  has  a  right  to  argue  to  the  jury 
upon  facts  as^G  which  .there  is  a  conflict  of  evidence,  if  therp 
bfi  evidence  to,  go  to  the  jury,*  or  on  facts  as  to  which  evidence 
has  been  received  without  objection,  although  the  evidence 'may 
have  been  incoinpetent'.*  '  But  the  afgilmeht  should  be^'tonfined 
to  vital  issues.  .  ,  i 

I'Louisvilie  Gfl,s  Co.  v.  Kentucky  Heating  Co.  132  Ky.  435,  111  S.  W.  374; 
Missouri,  K.  &  T.  R.^Co.v.  Hibbitts,  49  Te,x.  Ci/.App.  419,  109  g.  W. 
228'.'"  '    , 

2  Logan  V.   Monroe,  20  Me.   257. 

SFr^e  v..State,,26  S.  C.  L.!(l  McMuU.).  494  (criminal  case).  ,   i 

4Wrynn  v.  Downey,  27  R.  I.  454,  4>L.R.A.  (N.Sl)  ■615,  114  Am.  St.'  Rep. 

63,  63  Atl.  ,401,  8  Ann.  Cas.  912.  ■  ■ '.' f 

h.  Comments  on  evidence,  (l)  In  general. — Obunsel  has 
a  right  to  comment  on  the  bjias  or  interest  of  a  witness;  *  on 
the  factith^t  ,a  person  shown,  to  be,  an  important  witness  for  the 


XXII. counsel's  ADIKEESS  '^0  THE  JtTET.  6'8i' 

adverse  party  and  mfH'm  reacli,  was  not  called  on  his  beliaTi;  * 
and  tjia,t  the  adverse  party  failed  to  appear  as  a  yj^ijness  in-his 
own  behalf ;'  or :  that  he  failed  ;to  put  in  evidence  documents 
shown  to  he  within^hia  power  and  to  contain  relevant' evidence/ 1 
Counsel  may  discuss  the^weight  and' sufficiency  of  etidence,  and 
the  consideration  which  it  should  receive.'  But  evidence'  im- 
properly admitted  carinot.'be  made  the  basis  of  sirgiiment.' 

lCefitr^l,R.  Ca  V,  Mitchell,  63  Ga.  173;  Birmingham  Nat.  Bank  y.  Brad- 
ley, ,1,16  Ala,  142,  23  So,  53;,  Morehouse,  v!  Heath,' 99  Ind.  509;,|  St. 
.,,'Lqi;(is,,L,M.-&,S.'B,Co.\Y.,  Raines,  90  Ark.  398, 'lip' §.  W- ;'665,  17 
Ann.  Gas.  1;   !Rard|aiielle  f.ontpan  .Bridge  ^  Turnp.  .Co.,  v.  Cfoom,  95 
Ark.  284,  129  S.  W.' 280,  '30  L.R.A.(N.S.)   360. 
«  Western  A  A,  R.  Co.,,v.,  Mprrison;  102  ^9,.,,  319,  40  I^.R.A. ,  %  29  g.  E.' 
104;  Gavigan  v.  Scott,  51  Mich.  373,  16  JT.  W-  769;  ^Sesler'v! 'Mont- 
gomery, ,7,8  Cal.  486,  3  L.R.A.  653,  19  Pac.  686,  21 .  Pac. '  iSS ;  Hucks- 
hold  V.  ^t.  Louis,  I.  M.'&  S.  Ri!  Co.  90  Mlo.  54«,'2  S.  W.  794;"Al!kin'- 
son  V.  United  R.  Co.  —  Mo.  — ,  228  S.  W.  483;   Gray  v.  Burk,  19 
,    Tex,  228;  Missouri  P.,  R.  Co.  v.  White,  80  T^x.  ,202,  15  S.W..  80,8; 
;  McKim  V.  Foley,  170  M|^ss.  426,,  49  N.  E,  625,  (haiid^yriting  eifperts. 
consulted  as  to  the  genuineness  of  a  disputed  signature)  ;  2  R.  (j.  L. . 
p.  412,  §  11.     So  the  fact  that  a  witness  present  and  aiding  in  the 
conduct  of  the  trial  hy  the  party  in  whose  favor  he  was  called  was 
not  examined  to  contradict  the  adverse  party  on  a  subject  pfectiliatly ' 
within  his  knowledge,  is  a  proper  subject  for  comment.     Grubbs  v. 
■  ,  Nortfi,  C^rplina  Home  Ins.  Co.  10,8  N.  ^C,  472,  13,  S.  E.  236.    ,         .   , 

Where  the  wit'5'PW?  *'^?^^^*4  piV,  a  ,iprmer  trial  the|fact,  that  they,s^re, 
not  shown  to  be  important  will  not,   standing  alone,  require  a,r«-. 
versal  of  the  judgment.     Cook  v.  Standard  Life  &  Acci.  Ins.  Co.  86 
Mich.  554,  49  N.  W.  474. 

The  rule  does  not  apply  where  the  adverse  party  has  unsuccessfully  em- 
ployed the  usual  means  to  procure  a  witness's  attendance.     Mitchell 
V.  Ta,comai  R.  &  Motor, Cp,r9  Wash.  120,  37  Pac.  341.    And  it  is  erfor 
.jtoi  comment  on  the  f ailm-e,  tO|  c^lj  a  witness, who  was  equally  availfible. 
I    to   both  ,  parties.  ,         ,  '      ' 

Hundley  v.  Chadick,  109  Ala.  575,  19  So.  845.  And  counsel  may  not  re-' 
fer  to  nor  comment  upon  the  failure  of  the  adverse  party  to  consent 
or  insist  that  her  physician  disclose  facts  which  are  privileged.  Kelley 
V.  Highfield,  1-5  Or.  277,  14  Pat.  744. '  Nor  may  counsel  comA'enV 
upon  the  failure"pf '  the  adverse  party  to'oall  her  counsel  Vhourider 
a  rule  of  court  could  only  fefltiiy  by  leave  of  court  or  by  withdi'aw- 
ing  from  participating  further  in  the  trial  of  the  cause.  Freeman  v. 
Fogg,  82  Me.  408,  19  Atl.  907. 

» BMdson  v.^ ijotdkil,  108  N.'iCMO;  12  S.  E.  lObj'Lyflth  v.  Pfeabody,  t&l 
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^a^s   p2;    MorriiS   V,    McClellan,   154    Ala.    639,    45    So.    641,    16    An^. 
Cas.   305  and  note;    Kirclier   v.   Milwaukee   Mechanics'   Milt.'  Ins.   Co.  ' 
■'74' 'Wis.'  470,  43  N.  W.  487,  5"  L.E.A.  779/    Even  wliere  tlie  omission' 
■was  pursuant  to  stipulation;    Hurd  v.  Marple,  10  111.  App.  418. 
*Hunts»nan  v.  Nrcliols,  116  Mass.   521 5    Bunce  v.  McMalioil,  6  Wyo.  24, 
42  Pac.  23.     For  the  rule  1  in  Maine  see  Toljin  v.  1  Shaw,  ,45  Me.,  331, . 
.,,71, Am:, Dec.  547.  ,,  .    .  ,       ,  . 

Counsel  may  .comment  upon  a  party's  failurp^  to  produce  documents  in 
compliance  with  an  order  fo;-  their  production.  Williams  v.  C14ve-  ' 
,  la,nd,  C.  C.  &  St.  L.  R.  Co.  102  Mich.  537,  61  N.  W.  52.  But  the 
refusal  to  produce  booiis  of  actbilnt  is  not  a  proper  subject  for  com- 
ment, where  the  court  has  properly  refused  to  require  their  intro- 
duction in  evidence.  ^  Martin  Brown  Co.  v.  Perrill,  7t  Tex.  1S9,  13 
S.  E.  975;  Boyle  V.  Smithman,  146  Pa.  255,  23  Atl.  397. 

5  Cfregg  V.  C.  M.   Barnes  Co.   110  111.  App.  238 ;   Montgomery  County  v. 

'  Putiiam,  122  Mich.  581,  81  N.  W.  573 ;  H'eltzen  v.  ijnl'on  R.  Co.  26 
R.  I.  576,  28^  Atl.  918.  '  "'    ' 

6  Houston. &  T,,C.  R.  Co.,  y.  PJa,tfjerson,  —  Tex.,  Civ.  App.  — ,  57  S.  VST.  675. 

(2)  On  form  of  deposition. — The  mode  in  wMch  'interrog- 
atories put  io  a,  witness  are  framed  and  put  is  a  proper  sub- 
ject of  co-pii'ient  by  counsel.* 

1  Smiley  V.  Burpee,  5  AJlen,  568. 

(3)  On'  oijections  and  'ridings. — Counsel  has  no  right  to 
coinmeiit  to  the  jury  on  the  objection  of  the  opposite  party  to 
evidence  and  the  judge's  ruling  thereop.* 

1  Mitchell  V.  Borden,  8  Wend.  570. 

(4)  'Ooiinter  explancdions. — It  is  not  error  to  allov7  counsel 
of'  k  partjr,  whose  course  in  the  lionproduction  of  evidence 
promised  in  his  opening  has  been  commented  upon  by  the  ad- 
verse counsel,'to  state  thp  reasoiis  for  such  course.* 

1  Bla,ke  v.  Pe(jple,  7^  ,N.  Y.  586.  So  a  challenge  tp  shoyr  why,  certain 
evidence  wa,s  not  produced  wijl  justify  the  court  in  permitting  adyerse 
CQUi^^el  to  explain  its   absence.     King  v.,  Rea,  13  Colo.   69,  |21  fac. 

1084,,:  ''        ,v ;;;  ,■;,      /■:;  ;,,.,',      ;  .,•;„;; 

c.  Referring  ioihe  pleading s.-r-li  is  not  error  .^  allow, coun- 
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sel'to'J  refer 'to  or  resad  froiii  tlie  pleadings  for  thfe' purpose  of 
showing' the .jiiry  what  are  the  q'uestions  in  issue.* 

ITi'sdale  V.  Delaware&H-  Canal  Co.  lie  N.  Y.  4l6,  22  N.  E.  700;  Rowe 
'     V.'  Comley,  1  N.  Y.  City  Ct.  Eep.  466,  2  N;'  Y.  'Civi'Prdc  Rep.  424 
'    (sayiiig  that  a'pAtty  hks  the  right  in  summirig  up  to  refer  to  the 
pleadings');   Kni^t  v.  Euss, '77  ■eil:'4i0,  19  Rac!  698    (holdingthat 
counsel  has  the 'right 'to  read  his  feiltire  complaint).     Nor  need  'the 
pleading  be ''^ut'ih  eVidfence  before  it  msi^' he  So  used. by' counsel  "for 
the -adverse' party.  "Holmes  v.  Jones,' 121  N.  Y.  461,  24  N:  E.'  701. 
Contra,  Mullen  v.  Union  Cent.  L:  Ins.  Co.  182 'Pa.  150,  37' Atl.  &88. 
But  not  where  the  pleading  has  been  superseded  by  amendment  and  is  not  I 
•     in  Evidence.  '"Payiie  v.  Kings  County  Mfg. 'Co.  2  Hun,  673;   Rasicot 
t.lRoy*  Neighbors,   18'- Idaho,   85,'  108'  Pac.   1048,  29.  L.R.A.(NiS.) 
433,  138  Am.  St.  Rep.  180.    Nor  where  it  has  been  withdrawn.     Riley 
,,,,,, Y..,:ifjw^  Ea%  §3.  Iowa,  761,  50  ,N,.  yf.,  33.  ,  JSfor,  is, the,  fact  tlfat  a- . 
pleading, ha^jbepjif I  amended  by  setting  up  additional  or  more  specific 
defense"  a  proper  subject  for  comment.     Taft  v.  Fisk,  140,  Mass.  ,?50, 
54  Am.  Rep.  459,  5  N.  E.  621.     But  a  party  may  read  his  pleadings 
and''astet  thsLt  he  relies  'ti'^'on  his  case  as  pleaded,  where  alilverse  coun- 
sel has  stated  thaf'he  has  changed  his  position  to  one  that'  cannot  be 
i'e'riovered  upon  or' defended' because  not  pleaded.     Chicago,   B.  &'  Q. 
E.'Co.  V.  Levy,  57  Ili.''App.  S65.  '■'  ^ 

Pleadings  are  before '  the  court  without' formal  Introduction,  arid  may  be 
read' and  commented' oh  by  c'ounsell  Foley  -vi  Young  Men's  Christian 
Asso.  92  N.  Y.   Supp.  781.     Contra,  Johnston  v.   Johnston,  —  Tex. 

''  CiVi  App.  — ,  67   S.  ■Wi-i23.    ..  •■■).;.<.!„/.-'   ,i,'    ;<mi      ■• : i    .,   „  ■) 

And  plaintiff  may  read  defendant's  pleadings.  Coyne  v.  Averyj  ■  189'  111. 
.,-  378,  i59.,N- ,E.  78S;,iNi(5holson' v.  .JVIerritt,  ,,?3.Ky.,  L.  Rep,,;228:i„,p7  , 
S.  W.  e.  ?ut  see  Louisyilfe,  &  N.,R.  Co,  v.,  ;Hull,  113  Ky.  561,  57 
L.R.A.  771,  68  S.  W.  433;  Demelman  v.  Burton,  176  Mags,  363,  57 
Ij!.  E.  665. 
As  to  the  r^ght  generally^  to,  read  to  the, jury  pleadings  -vjj^ich  lia,ve  not 
,bepn  put  in  evidence,,  see^  ante,,  chapter  xiv. 

d.  Stating  what  is  not  in  evidence.— li  counsel  states  as  facts 
ma'tters''Whicha]'e  not  in  "evidence,  the  adverse 'party  may  in- 
terpose, and  if  the  coui^t  fails  or,  refused'  to  che'ck'the  abuse'  an 
exception  lies.*  But  it  is  proper  for  counspl  to  comment  on  facts 
o:^  ^^hiel),  tig  court  must  take  judicial  notice,  although  evidence 
of  such  facts  has  not  formally  been  introduced.* 

lUttion'GoinprfeSS' Co.  v.  Wolf,  63' Ark.  174,  37' S.  VV.  ?,Tr;  Birmingham 
/  ;N»^.  Bank;  y.  Bradley,,  He  Ala.  142,  23  Sb.  53,;i  Schlotter  v.  iStatei 
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'  127  Ind.  493,  27  N.  E.  149;  Hall  y. ,  Wolff, ;  61  Jowa,  559,  16,  N.  W. 
710;  Ross  V.  Detroit,  96, Mich.', 447,,, 56  .l?,.'^-- ;?-l.;  B.olfe,y.  Eumford, 
66  Me.  564,  and  cases  cited;  Smith  v.  Smith,  106  n!  C.  498,  11  S. 
E.  188;  Dew  v.  Reid,  52  Ohio  St.  ,519j,,ft0  N.;  E.  71-9,  (error  to  permit  [ 
1  counsel  to  read  ito  the  jury  over  objecjiiqii  from  ^  deposition  t^ken 
in. the,  case  hut  not,, put  in  evidence);  ,Hold,efl,v.  Pennsyls;a,ma  R. 
iGo.  169  Pa.  1,  32  Atl.  103,  (error  to  refuse  a  request  for  the  w4th- 
,  ,  drawal .  of  a  juror  ,  because,  ,of  injproper  ,8tatf!i:^pn|;s ,  by  ,  icquusel ,  not 
sustained  by  any  evidence);  Brown  v,.  Sw;inpf  prd,  44 ,  Wis,  ■  28,2,  28 
i,,Am.  Rep<  582|i  Festner  v.  Omaha  &  S,,^.  JE.  Pq.,  17  Nsb.,280,  22 
N.  W.  657;  2  R.  C.  L.  p.  416^  §  15,; 

It  is  improper  for'  counsel  to  attempt  to- get  before,  the  jury  by  argument 
evidence  which  could  not  be  produced  by  direct  proof.  Little  Rock 
E.  &  Electric  Co.  v.  Goerner,  80  Arb.  158,  95,S.  W.  1007,  7  lL,R.A. 
(TSr.S.)   97,  10  Ann.  Casj  273.  ,'      . 

Counsel   should  never  state  facts  which  are  based  on  his   own  pers6nal 
knowledge  only.     Louisville  &  N.  R.   06^  v.  Hull,  113  Ky. '56i,   68 
■      S.  W.  443,  ,57  L.R.A.  771.  '    '        '''    ; 

If  counsel  stsites  facts,,not,iji  evidence,  or  misstates  evidence,  such  ^tate- 
,,  meats  are  groupd  for,  TeversaJ  of  the  judgment.,  ;Sfjein  y.  Brooklyn, 
,.  Q,   0.   &  S.  R.   Op,   62,  Misc.   309,   114  N.   Y.'  Supp.   791;   Hortofl  v. 

Terry,  126  App.  Div.  479,  110  N.  Yk  Supp,  646;;  Williamson  v.HJfsh, 
,     B..  Jf  Co.  1^7  111.  App.  500;  Partin,&  0-,C!o.  v.  Scott,,  137  111.  App, , 

45,4;,,  Kentucky  Wagon  Mfg.  Co.  v.  Dugancics,,  —  Ky.  — ,  113  S.  W. 

';i28.  „: ,    ,, ';. ' ' .',  ,  ,:;„,  v  ''.  "V,'-'      ■ 

For  statement  of  facts  not  in  evidence  as  gtound'  for  new  trial,  see  note 
in  L.R,A.1918D,  45, ,    ■  ,'        ,    .     ,  ,;  ,.,  i,, 

Counsel  who  persistently  misstates  evidence  should  be  discipliiifed  by  the 
cPiirt.  Cooley  v.  Eastern '  Wire-Bound  Box  Co.  7S  N.  H.  529,'  77 
Atl.  936.  ■'■•  '  '       '  '  ■'■''■> 

It  is  equally  objectionable  to  comment  upon  evidence  which  has  been 
excluded  (Southern  R.  Co.  v.  Shaw,  31  C.  C.  A.  70,  68  TJ.  S.  App. 
201,  86  Fed.  865;  Cook  v.  Doud,  14  Colo.'  483,'  23  Pac.  906;  Miller 
V.  Dunlap,  22  Mo.  App.  97)  ;  or  to  state  what  counsel  would  have 
been '  able  to  prove  had!  hot  the  adverse  party  objected  and  the  cotirt 
,  excluded  the  evidence,,  Haynes  v.  Trenton,  108  Mo.  123,  ,18  S.  W. 
,  .1003;  Festner;  v.  qma|ha  &  S.  W.  R. -Co.  17  Neb..  280,  23  N.,  W.  557.  , 
But  dates  fixed  by  the  record  of  the  court  may  be  .sta,ted  to  the  jury 
as  facts.  Aniirews  v.  Graves,  1  Dill,  lOs,  Fed.  Cas.  No.  378.     ' 

a  Wiison  V,  Van  Leer,  127  Pa.  371,  1?  Atl.  1097,  14  Am.  Sl'.  Rep.  854, 

e.  Aspersions;  arousvng  prejudice. — Counsdisliottld,  not  .usei 
language  calciilated  to  humiliate  and  degrade  the  adverse  party, 
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Witnout  foundation  in  tKe  evidence,  or  language  calculated  to 
arouse  prejudice  in  the  jury,  irrelevant  to  the  case.' 

iFry  V.   Bennett,  3   Bosw.  200;   Coble  v.   Coble,  7'9  N. 'C.   589,.  2e.|Am. 
Repi -338;  ■  Cleveland,  C.  C'Sn  St.  L.  R.  Co.  v.  Newlin,  74  111.  App. 
638;  Mainard  v.  Eeider,  2  Ind.  App.  115,  28  N.  E.  196;  Magoon  v. 
,;i.,  Bpsto.n,&  M,<B.  Cp,|67  ,Yt,  177,  31  Atl.  156,,, 

Counsel  have  no  right  to '  attempt  to  exolte  ■  the  prejudicfe  or  arouse  the 
,,  sympathy  of  the  jury.  yS(haley  Y.,.yannatta,  77  Ark,,  23^,  91  S.  ,W. 
!  J91,  7;.  Ann..  Cas.  228;  Qonley  y.  ;Redwlnf,  109  Gai  640,  ,  77  Am. 
St.  Eep.  398,  35  S.  E.  92;  Chicago  City  R.  Co!  v.  Math,  114  111,  App. 
350;  Belcher  v.  Ballou,  124  Iowa,  507,  100  N.  W.  474;  Louisville 
&  N.  R.  Co.  V.  Carter,  27  Ky.  LV  Eep.  748,  86  S.  W.  685)  WellsY: 
Mosea,  87  Mini.  432,  92  Nl  W.  334;  Hopkins  v. '  Hopkiiis,  132  N.  C. 
25,  43  S.  E.  506;  Halsey  v.  Bell,  —  Tex.  Civ.  App.  — ,  62  S.  W.  1088; 
Davis  V.  Alexander  City,  137  Ala.  206,.  33  So.  863;  Garrjtty  v.  Rankin, 
—  Tex.  Civ.  App.  — ,  55  S.,W.  367;  2  R.  C.  L.  p.  425,,  §  25. 

An  appeal  to  race  prejudice  is  improper.  Clurtt  v.  Rosenthal,  100  Mich. 
,103,  58  N.  W.,  1009,  43  Am.  St.  Eep.  446;  Moss  v.  Sanger'  Bros.  75 
Tex.  321,  li  S.'W.  dl9.  •'  ■    " 

The  court  properly  interrupts,  counsel  to  ,agl5  him  to  make  an  argument 
,   ,  that  dqes  not  ten^  to  degrade  the  administration  of  justice,  where 
I  counsel  is,  appealing  to  race  prejudice.     Battle  v.  United  States,  209 
U.  S.  36,  52  L.  ed.  670,  28  Sup.  Ct.  Eep.  4221,       ,   ^ 

Counsel ,  should;  not  be  permitted  to  call  to  the  .attention,  of  the ^  jury  the 
;  jfact  that  a; change,, of, venue  was  pbtained  by  the  opposite  party.    Neff 
V.  Cameron,  213  Mo.  350,  ,^11  S,  W.  1139,  18  L.R.A.  (N.S. )    320,  127 
.,     Am.  St.  Rep.  ,606.  ,  , 

CbmineHtS'  on    financial    condition   of'  parties    has    been    held   improper. 

'    '  Louisvillei  H.  &  St.  L.  E.  Co.'  v.  Morgan,  110  Ky.  740,  62  S.  W.'  736;  ; 

Illinois  C.  R.  Co.  v.  Proctor,  122  Ky,  92,  89  S.  W.  714;  Dallas  Consol 

Electri6' Street  R.  Co.  v.  Black,  40  Tex.  Civ.:App.  ;415,  89Sr,W.  1087; 

,    Cox,  V.  ,Continents,l  Ins.  ,Co.  119  App.  Div.  682,  ip4  ,N.  Y.  Supp.  421 

But  counsel  may  refer  to  standing  and  wealth  of  a  party,  where  such 
.reference  is  p,ertine;at  tp  the  issues.  .  McKinne  v.  Lane,  ,230  111.  544, 

ii,,,,  120  Am.  St.  Rep,  338,  82  N.,E.  878.  '  See,  also,  Chicagp  tfnion  Trac- 
tion Co.  V.  Arnold,  131  111.  App.  599;  Patton  v.  Lund,  114  jpwa, 
,,,,.201,,  86,.Ni  W.  296;  (graves  y.  Bpness,  97'Minji.  278,,  107  n!' W.  163; 
Hersey  V.  Hutchins,  70  N,  H.  130,  46  Atl.  33;  liSilman  v,  Laconia,  71 
N.  ,a:.  212;,  51  Atl.  631;  Sit., Louis,  LM.  &'S.  R^'Co.'  y.  Boback,  71 
Ark.,4g;;,,75S.,W,  473.       ,,,    ,'  .--ii-.- ,■ 

Where  counsel  persistently,  in  the  opening  and  during  trial  and  sum- 
iiig  up,'  made' allusions  to  dccurrences  on  a  former  trial  intended  to, 
create  prejudice,  it  was  held  error  'sufEcient  to  justify  a.  reversal  of 
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the  judgment.   ,  Walter  y.  Joline,  :j.36  App,  Div.  436,  120, N,  Y.  Supp. 
1025.  ,,  '       .  "        '','    '''  ,      ''' 

It  was  held  error  to  state  that  defendant  corporation  was  wealthy  and 
I,  .prosperous,  and  that  a  heavy  verdict  had  been  rendered  against  it 
,■  /in  a  similar  case.     Pullman  Co.  v.  Pennock^;  118  Tenn.   565,,,  102  S. 

■W.  73.       '■  ■  ■  ,  .'  '  .,,,  ,    ,  ;,      :-■,., 

Referring  to  the  character  and  value  of 'a  party's  dress  is  improper.    Einery 
•    Dry  Goods  Co.  V.  DeHart,,  130  111.  App.,i244.,;    .  .     ,,,,     , 

Error  to  tell  jury  in  personal  injury  Etction  that  p-laintiff  had  a  wife  and 

■  '    children.     McCarthy  v.  Spring  Valldy  Coal  Co.  232  Illv'473j  83  N.  E. 

'     957.'  ■    '      -'  ■■■      ";- 

■  n   .  -  ■  ■'       .      ■■  •      ■_'  ■::  1    .  ■        .     ..>( 

Asserti^ig  that  defendant  corporation  is  u,  gigantic^  monopoly  i^  improper. 

.     Stewart  V.  Metropolitan  Street  R.  ,Co.  72,  App.  Div.  459,'  76  N.  Y. 

,Supp.  540.  "    :  ,  .,  ' 

Attack  on  corporations  is  improper.  Tutwiler  Coal,  iCoke  &  I.  Co.  v. 
Nail,  141  Ala.  374,  37  So.  -684;  Western  &  A.  R.  Co.  v.  Coxj  115  Ga. 
715,  42  S.  E.  ,74;  Peojjlp  ex  rel,  Epper  v.,  Detro,it  &  S.  PI.  Road  Co. 
125: Mich.,  366,  84, N.  W.  290 ;,  Johnson  v.  Det;roii;  &  M.  R.  Co'.  135 
Mich.  353,  97  N.  W.  760;  feinne  v.  Interi)ati(>nal;  R.  CpriOO  App. 
Div.  5,  90  N.  Y.  Supp.  930;  Hillman  y.  Detroit  United  R.  Co!  137 
IVtich.  184,  100  N.  W;  399;  Galvestoh,  H.  &'S.  A.  R.  Co.  v.  Sinith,  100 
Tex.  267,  98  S.  W.  240;  Texas' C.  R.  Co.  v.  Parker,  33  Tex.  Civ.  App. 
514,  77  S.  W.  42 ;  Benoit  v.  Ne*  York  G:  &  H.  R.  R.  Co.-  94  App:  Div. 
24,  87  N.  Y.  Supp.  951.  '  ^ 

Parties,   including   character   and   conduct,   are,   hoWevei:,   legitimate   sub- 
■  jects  of  comment.    Miller  v.  'Nuckolls,  77  Ark.  64,  4  L.R^A.(N'.S.)  149, 

■  113  Am.   St.  Rep.  l22,"  91   S.  Wl  759,  '7  Ahn.  Gas.   110;    Saleln  v. 
Webster,   192  111.   369,  61  N.   E.   323;    Cincinnati   Times-Star   Co.   v. 

.  '  Fj^ance,'  22i  Ky.  L.  Rep.  1666,  61  S.,  W.  18;,  Wheeler  v.  ,Detrqit  Elec-, 
trii  R.  Co.  128  Mich.  656,  87  iN.  ,Wi.  886;  ScuHin  v. ,  W,aj3ash ,  R.  Co. 
184  Mo.  695j  83  S.  W.  760;  Geiger  v.  Payne,!  102  Iowa,  581,  69  N.  W. 
554,  71  N.  W.  571;  Huber  v.  Miller,  41  Or.  103,  68  Pac.  400. 

And  it  has  been  held  not  prejudicial  error  to  call  plaintiffs  "inonumental 
.       liars."     Grteen  &  Sons  T.  Lineville  Drug  Co.  167  Ala.  373,, 52  So,  433; 

But  it  was  held  error  to  call  plaintiff  "a  J^w  horse  dealer"  (Hyman  v. 
'  kirt,  153  Mich.  Il3,  116  N.  W.  -536)  ;  to  charatsterize  engineers  and 
flrehien  of  defendant  railroad  coinpany  as  nllirderers  (Orendorf  v. 
New  York  C.  &  H.  R.  R.  Co.  119  App.  Div.  638,  104  N.  Y.  Supp. 
222 )  ;  to  assert  that  defendant  exerted  undue' '  political  influence  at 
Washington  (Stripkland  v.  New  York  C.  &  H.  R.  R;  Co.  88  App.'  Div. 
367,  84  N.  Y.  Supp.  655);  and  to  allege  that  defeiidattt  t«lt^raph 
company  was  more  ready:  to  deliver  messages  to  prominent  perspn? 
than  to  others  (Kir by  y.  Western  U.  Teleg,.,  Co.  77  S.  0,  404,  122 
Am.  St.<  Rep.  580,  58  S.  E.  10).  ./.,.. 
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/;  Reference  'to' protection ' '6/'  defendant  hy  insurance. — It 
has  beeii' held' error  for-eMinsel'  in  a  negligence  case  to  ^tate  to 
the  jury  that  the  defense  is  being  conducted  by  an  insurance 
cdnjpany/  oi,'  to  suggest,  directly  or  indirectly,  that  defblidarit 
is  protected  by  insurance,* 

iHaigh  V.  Edelmeyer  &  M.  Hod  Elevator  Co,  123  App.  Div.  376,,  107  N. 
Y.  Supp. -936.  ■:]:.   ,  ; 

2  Trent  v.  Lechtman  Printing  Co.  141  Mo.  App.  437,  126  S.  W.  238; 
Hofdern  v.  Salyatio^- Army,  124  App.  Div.  674,  109  N.  Y.  Supp.  131; 
'".Manigoid  v.  ^Black '  River  Traction  Co.  81  App.  Div.  381,  80  N.  Y. 
Supp.  861;  'George  A.  Fuller  Co.  v.  Darragh,  101  111.  App.  664; 
Walsh  V.  Wilkes  Barre,  215  Pa.  226,  64  Atl.  407 ;  Lone  Star  Brewing 
Co.  V.  Voith,  —  Tex.  Civ.  App.  — ,  84  S.  W.  1100;  Prewitt-Spurr 
Mfg.  Co.  V,  ;WQ0d|?,ll,,  115  q:epnj,^05,,  90  S.  W.  ,62?;  qjjp  v,  y.an  Why, 
,       33,PoJo.  315,  80iPa!C.  894,  3  Ann.   Cas.  552j,,  ,       '; , 

But  see  Sfeane  v.  Natipnal  BiSoudt  Co.   186  Ni  Y.  514,,,  78  N.;E./1112; 

•  :. -MeaJagueiv.  Dowst,  51  App.  Div.  206,    64  N.  Y.  Supp.  940.:    , 

g.  Use  of  document  not  in  evidence. — It  is  error  to  allow 
counsel  to  use  with  the  jury  documents  that  have  not  been  put 
in  evidence.^  ',..,;    i  -      i  ■      .      ,  . 

1  Koelges  V.  Gualrd'ian  L.  Ins.  Co.  57  N.  Y.  638  (reading  from  pamphlet 
proved  to  have  been  issued  by  defendant)  ;  McKeever  v.  Weyer,  11 
N.  Y.  'Week.  Dig.  258  (exhibiting  cartoon  or  caricature)  ;  Union 
Cent.  L.  Ins.  Co.  v.  Cheever,  36  Ohio  St.  201,  38  Am.  Repj,573; 
Stoudenmire  v.  Harper,  81  Ala.  242,  1  So.  857  (memorandum  which 
was  improperly  used  to  refresh  repollection )^;  Zube  v.  Weber,  67  Mich. 
52,  34  N.  W.  264.  But  counsel  may  use  a  diagram  rioi  formally  in 
evidence  in  disciissing  the  testimony  of  an  adverse  witness  who  used 
it  ill  aidiof  his  testimony.  East!  Tennessee,  V.  &  G.  R.  Co.  v.  Watson, 
80  Ala.  41,  7  So.  813. 


h.  Document  not  formally  read. — It  is  noli  indispensable  that 
a  document  put  in  evidence  should  have  been  actually  read  or 
handed, 'to  the  jury  belore  closing  the  evidence.  But  (,he  court 
way, allow  it  to, be  re^d  during  the  argument,  the  adverse  party 
being  then  allowed  to  give  evidence  in  rebuttal  or  explanation, 
if  surprises!'.*    '  ''  '' '   ''"  '  ■•  ' 

'^'The  j'adge  has  powyi'  to  allow  a  document  iivhich  proves  it- 


,6S8  CIVIL    TEIAL    BEIBF. 

self  to, be  produced, on  the  argument,  if  the  omission  to  do  so 
before  i^  excused,  and  the  adverse  party  not  prejudiced.*  ; 

iHjirter  y,  Seaman, ,  3  Blackf.  27;  Binder  y.  State,  5  Iowa,  457;  O'Reilly 
V.  Duffy,  105  Mass.  243 ;  Carlyon  v.  Lannan,  4  Nev.  156 ;  b.  p.  Clapp 
V.  Wilson,  5  Denio,  285  (trial  before  referee);  Compare,  as  to  the 
right  to  have  it  go  to  the  jury  in  the  same  way,  Duke  v.  Cahawba 

■'-     'NaV.^Go-.'lO  Ala.  82;  44  Am.  Deo.  472.  ■  /■    ,,,         -i-, '  :i' 

2  Bank  of  Charleston  v.  Emeric,  2  Sandf.  718. 

.  i.  Misuse  of  evidence. — Evidence  admitted  for  a  specific  pur- 
pose ppunsel  cannot  use, for  a  purpose  for  wMph  it;  would  have 
been  inadmissible.''  .       ,. 

iColenian  V.  People,  55  N.  Y.  81;  Dilleiber  v.  Home  L.  Ins.  Co.  10  N.  Y. 
Week.  Dig.  180;   Cole  v.  Cole,  5  N.  Y.  Week.  Dig.  433;   Waldron  v. 

•  '  Waldron,  156  U.  S.  361,  39:  L;  ed.  453,il5  Sup.  Ct.  Eep;  383  (error  to 
use  evidence  in  direct' viblation  of  the  restriction  placed  by  the  court 
on  its  use,  whether  or  not  the  evidence  was  admissible  for  all  pur- 
poses). 

^;..iir;  ./  ■        ■-— !  -  - ■  -.■  -  .     \        ,   . 


j.  Nonsuited  cause  of  action. — If  plaintiff  is  nonsuited  as 
to  one  of  several  causes  of  action  he  cannot  use  evidence  which 
;was, ^directly  relevant  only,- to  the  nonsuited  cause, o;f  action,  in 
support  of  the  other.*     k,-],c.,.i         i. ,  .  ..  ' 

JJVleyer  V.  Cullen,  54  N.  Y.  392.    ,  . 

Ic,  Reading  medi-qdl  and  other  scientific  hooTcs. — It  is,  error 
to, allow  counsel  in  ,address,ing„the  jury  to,  read  sta^ement^ , f rom 
a  book  of  inductive  science,^.unless!what  is  so  read  baa  been  re- 
ceived in  evidence.  '■  -- 

It  is  not  enough  that  the  book  has  been  shown  by  expert  testi- 
mony .■tp,!:)^.  3.  at^nd^rd-work.^^,  ,.      , ',■  ,       ,    ■,      ■,,,  ,,     ,• 

i  People  y.  \y,hWler,  9  Pac.  ,Cqap|;  L.  J.  581,  14  Rep.  Ill;  Yoe  v.  People, 
49  ill.  410';  Washburn  v.  Cuddiliy, "s  Gray,''43oi  Boyle  v.  State,  57 
Wis.  472;  46  Ain.  Rep:  41,  15  N.  W.  827,' and  eases  cited.  And  see 
a  R.  iq..  L.  p.  423,i  §  22,  , and  notes  to  Union  P,  R.  Co.  v.  Yates,  40 
L.R.A.  553,  and  Ashworth  v.  Kittredge,  59  Am.  Dee.  178. 

T^ere,i9,fn  exception, ,-ph^Pj^,jjoT}n^el,_ajYoids  reading,, ^tatjements  p,f  fei,c|;  and 
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'     confines  himself  to  Ijorrowing'  argument  which  he:  might  properly  have 
'     uked  if  it  had  origiiiated  with  himself.     Jones  V.  Doe.ex  dem..  Smith 
(Ind.)   47,  Mr.  Moak's  article  in  24  Alk  L.  J. ;  (sotind,  though  ques- 
■      ti'oned'  in  24  Alb.  L.  J.  284).     "fieason  is  neither  more  nor  less-  than 
reason  because  it  happens  to  be  ffead  from  a  book."    Hovey,  J.  in -Cory 
V.  Silcox,  6  Ind.  39.    Legg  v.  Drake,  1  Ohio  St.  286,  approved  in  Union 
CentJiLjilnsw  Co.  v.;  Cheever,  36  OWo  St,i201,  38  4m,.  Rep.  ^73. 
2- Stilling  V.  Thorp,  54  Wis.  528,  41  Am.  Rep.  60,  11  N.  W.  906., 
A  medical  book  may  be  used  in  framing  questions '  to  an  expert,  but  it 
cannot  be  t'ead  to  the  jury.     Biowii  v.  Springfield  Traction  Co.  141 
Mo.  App.  382,  123  ^.  W.  236. 

I.  Beading  previcyus  'proceedings  in  the  cdtoe.^Counsel  has 
not  Ei  right  tq,  read  :tQ|the,  jury  oij  conainent  upon  previous, pro- 
ceedings in  the  same  cause  ^  except  that  he  mayi  quoite  the  opin- 
ion of  an  appellate  court  on  a  question  of  law  only  as  matter 
of  argument.*  '  '  ' 

Ifiell  V.  McMaster;  29'Huni  272;  Griebel  v.  Rochester  Printing  Go.  24  App. 

Div.  288,  48  N.  Y.  Supp.  505;   Scott  v.  Scott,  124  Ind.  66,  24  N.  E. 

666;  Baker  v,  Madison,  62  Wis.  137,  22  N.  W.  141,  583;  Good  v.  Mylin, 

,  ,,j,,13j  Pa.,5?8;iplinoi?,,C,  R.  qo,  v.  Jolly,  11,9  ,K;S^,  452,  84  ,S.  .W.  330; 

Marti,n  v.  Courtney,  81  Minn.  112,  8-3  N.  W.  503;  Olney  v.'ioston  & 

M.  R.  Co.  73  N.H.  8S,  ^9  Atl.  387;  2  R.  C.  L.  p.'  425,  §'24.    For  the 

Georgia  r^e  und^r  stfitute,  see  Douglass  v.  Boynton,  59  Ga.  283. 

For  note  on  property  of  i  reference  to  result  of  former  trial  of  the  same 

.„  ,    c_a.se, ;  see  38  L.R,A.(N.S0,1131>  ,| 

And  as  to  propriety  of  referring  to  instructions,  of  the  court  in  previous 

trials  of  the  same  cause,  see  note  in  L.R.A.1918D,  63. 
Thi^sfit:  is  error  to  allow, cojuii^el  to  refid  to  tbe,  jury  the  charge  on  a  former 
trial  (Butler  v.  Slam,  50,  Pa.  456),  or  the  .trial  judge's  opinion  on  a 
former  trial  as  to  the  adinissibility  of  eVidence'  (Crawford  v.  Morri's, 
'5  Gr^tt.  90),  or  to  allow  opinion  overruling  demurrer  to  be  read! in 
which  'the  judge  indicates  his  Opinion '  on  a  question  of  fadt  which  the 
jury  must  decide.  Press  Pub.  Co.  v.  McDonald,  26  L.R.^,.,  531,  11  C.  C. 
A.,  155,, 26  U.  S.  App.  1^7,  63  Fed.  238,  So  it  is  error  to  read  to  the 
jury  the  record  of  a  change  of  venue  (Campbell  v.Maher,  105  Ind. 
.383,  4.  N.  E.  911),  or  virtually  to  bring  the  record  of  a  change  Of 
venue  befoire  the  jury  while  contending  with  th«  court  as  to  the  pro- 
priety of  its  use.  Kansas  City,  Ft.  S.  &  Mi  R.  Co.  v.  Sokal,  61  Ark. 
130,  32  S.  W.  497.  Nor  has  counsel  a  right  to  read  to  the  jury  and 
cotttment  upon  the  facts  set  forth  in  ah. affidavit  for  continuance  made 
by  adverse  counsel  at  a  previous  term.  Louisville,-  N.  0;  &  T.  R.  Co. 
V.'  Van -Baton,  —  Miss.  — ,  14  So.  267:  Contra,'  Hanners  v.  McClelland, 
74  Jowa,  318,  37  N.  W.  389.  And  it  is  error  ;to  .permit  counsel,  to  read 
Abbott,  Civ.  Jur.  T.— 44. 
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'     tile  opinion  '  of  the  appellate  court  as, to  the  ■Hteight  pr .  cred,i5),ility  of 
"  I    '  the  evidence   (Allaire  v.  Allaire,   39  N.i  J.   L.   113),  lor  tp  rea4  the 
comment  of  the  ajipellate  court  upon  th«  facts.     Hjidspm  v.  Hi^dson, 
90  Ga.  S81,  16  Sji'E.  349,-  Laughlin  v.  Graijd  Rapids  Sfeet.  R.  Co. 
•80  Mich.  154,  44  N.  W.  1049';  Railroad  Co.  v.  Stewart,  54  Ohio  St. 
•■  '     667,  47  N.'  E.  1116.i  ■  i  i  "  ,i 

It  is  error  for  eoutiseltb' state  that  three' separate  juries  of  the  county 
have  found  a  disputed iquestion  of  fact  in, his  fas'orr.    Atwood  v.  Brookgj 
,4  Tex.  Civ.  App.  Cas.,  (Wills,on),,13Q,  16  S.  W.  535.    ,But  it  is  not  error 
'•  :      to  refer  to  the  factthat  on  the  , first  trial  thei  adverse  party  introduced 
no  witnesses.     Dahlstrom  v.  St.  Louis,'!.  M.  &  S.  ,R.,,Co.  108  Mo.  525, 
18  S.  .W.  919. 
8Allq,ire  v., Allaire,  39  N.  J.  L.  113,. 114.     ("Plainly,  counsel,  in.  his  ad- 
dress to  the  jury,  can,  for  the  purpose  of  presenting  his  views  of  the 
law  of  his  case,  call  to  his  aid  and 'quote  the  language  delivered  fi-'om 
the  benfeh."    Per  Beasley;  Ch.  J.) 
In  State  v.  Hoyt,  46  Conn.  333,  338,  reading  the  whole  opinion  was  sanc- 
tioned in  a  criminal  case  where  the  facts  seemed  necessary  to  under- 
stand the  law,  and  the  jury  are  judges  of  law  and  fact;  s.  p.  Noble 
'  r.  M'Olintock,.  6  Watts  &  S-.  58,  explainediin  (Jopd  v.  Mylin,  1^  ,Pa. 
538.     ■'■>    !.,•■'  -;■         . 

/  m.'  Reference  tp^ 'verdicts  in  similar  cases. — It  is  not  proper 
.for  counsel  .to  refer  fd  verdicts  iii  other  'cases.^ 

IQuiney  Gas,&  Electric  Co.  v.  Ba'umann,  20'3'  111.  295,' '67  ''^'.  E'.  807;  Chi- 
'  '     cago,  I.  &  L.  R.  Co.  V.  Martin,  28  Ind.  App.  468,  63  N.  E.  247;  Ricketts 
v.   Chesapeake  &   0.   R.   Co.   33   W.  Va.   433,   10  S.  15.   801,   25  Am. 
St.  Rep.  901,  7  L.R.A.  354.'  :, 

"'n.  Stating  or  reading  the  law. — Counsel  has  the  tight  ■  to 
sta,te,his  vie'ws  of  the  law  to  the  jury  by  v^ay  of  argurhfent'of  the 
, questions  of.  fact  to  be,  submitted  , to,  them,  ,except  that  he  is 
not  entitled  to  argue  against  any  ruling. (already  made  upon 
the'llrial,  and  provided  that  it  be  understbod  that  the  jury  are 
^q ,  take  the ,  law  from  the  instructions'  of  the  judge,  and  not 
from, counsel.^  ,.,, 

Allowing  counsel  against  objection , to  go,  beyond  this  limit  in 
reading  from  law  books  is  error.* 

1  Ransone  v.  Christian,  56  6a.  351;  Fosdick  v.  'Van  Arsdale,  74  Mich.  302, 
41  N.  W.  931;  Keanv.  Detroit  Copper  &  Brass  Rolling  Mills,  66  Mich. 
277,  33  N.  W.  395.  Contra,  Sullivan  v.  Royer,  72  Cal.  248,  13  Pac. 
655.    Counael:may  state  ihis  opinion  as'  to  thp  law,  but; cannot  positive- 
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If  assert  that  sUeh' is  the  law.     Ohicagb  Consol.  Tiractioil  Co.  v.  Kin- 
are,  138  111.  App.  636;     And  it  is  error  to  allow  counsel's,  incorrect 
statement  of  the  method  of  arrliving  at  themeasuTe:  of  damages  to 
I     g6  to  the  jury.     Alabama,  G.  S.  R.  Co.  v.  Carroll,  28  0.  C.  A.  207, 
'     52  U.  S.  App.  442,  84  Fed.  772;  Storrie  v.  MarshaU,  i — Tex.  Civ.  App. 
^  ^,  27  S.'  W.  224.    And  'jjeririitting  counsel  to  instruct  the  jury  as  to 
the   impropriety  of   a  quotient  "verdict   is   objectionable,   thiOUgh   not 
reversible  errbi;,  since  they  are  not  thereby  directed  how  they  shall 
'find  their  verdict.     Missouri,  K.  &  T.  R.  Co.  v.  Steinberger,  6  ,Kan. 
'      App.   5g5,  51   Pac.   623. 
In  California  it  is  discretionary  with' the  triail  court  to  permit  counsel  to 
read  and  comment  upon  the  insti-uctions  previously  settled   by  the 
court.     Boreham  v.  Byrne,  83  Gal.  23,  23  Pac.  212.     But'under  a  stat- 
ute giving  a  party  the  right  to  read  to  the  jury,  as'the  la-w  in  the  case, 
instructions  submitted'  by  hirii  to'  the  court  and  marked  by  it  "giten," 
counsel  cannot  constriie  such  liistructions  in  argUtalent.    Scott  v.  Scott, 
124  Ind.  66,  24  N!  E.  666.    Nor  should  counsel  comment  upon  the  law 
wholly  outside  of  the  instructions  of  the  court,  though  such  'comlnent 
will  not  require  a  reversal,  where  the  facts  of  the  case  'clearly  warrant 
'  '  such  an  instruction  if  asked.    Dean  v.  Chandler,  44  Mo.  App.  338.    In 
Washington  the  court  may,  in  its  discretion,  refuse  to  permit  counsel 
to  read  statutes  or  judicial  decisions  to  the  jury.     Ryan  v;  Latabert, 
'49  Wash.  649,  98  Pac.  232.  '         '  i 

'  Tn  some  jurisdictions  it  seems  to  be  the  right  of  counsel  to  read  to  the 
jury  from  thi  books  of  law  for  the  purpose  of  aiding  him  in  presenting 
his  views  of  the  law.    Reg.  v.  Courvoisier,  9  Car.  &  P.  362;  Norfolk  & 
,,;iW.  Jl.,:CD.,y.,Haripan,  83  ,Va,  553,  8  S.  E.  251;   and,  see  Allaire  v. 
Allaire,  '39  N.  J.  L.   113.     In  other  states  the  practice  is  riot  per- 
initted  (Baldwin's  Appeal,' 44  Conn.  37;  Riehmoild's  Appeal,  59  Conn. 
'226,  22  Atl.  82;  Hudson  i.  Hudson,  90  Ga.  581,  16  S.  E,  349;  Sulli- 
van V.  Royer,  72  Cal.  248,  13  Pac.  655;  Phoenix  Ins.  Co.  v.  Allen,  11 
'     Mich.  501,  83  Am.  Dee.  766,;  Porter  v.  Choen,  60  Ind.  338;  .Johnson  v, 
Culver,  116  Ind.  278,  19  N.  E.  129),  — especially  whereithe  d^^isiori-  pro- 
'  'posed  to  be  read  is  entirely  irrelevant   (Muljen  v.  Reining,   72  Wis. 
388,  39  N.  W.  861),  nor  does  the  fact  that  a  decision  is  sought  to  be 
read  only  by  way  of  illustration  render  the  practice  proper.     Chicago 
V.  MdGiven,  78  111.  347.    In  still  other  jurisdictions  tie  matter  rests  in 
the  discretion  of  the  trial  court.    Gregory  v.  Ohio  River  R.  Co.  37  W. 
Va.  606,  16  S.  E.  819;  Williamfe  v.  Brooklyn  Elev.  R.  Go.  126  :N.  Y. 
)    98,  26  ;N.  ^E.  l648;  Lyon  v.  Jones,  86  Tex.  492,  25  ;S.,.W.  694;,  Gper- 
.  son  V.  Jyfiller  Min.;  &,  Smelting  Cp-;  4  Utah,  46,  5  Pac.  699;   State  v. 
Klinger,  46  Mo.  224.     But  the  practice  is  not  to  be  commended.     2 
R.  C.  L.  p.  422,  §  21;   Steffenson  V.  Chicago,'  M.  &•  St.  P.  R.  Co.  48 
Minn.  285,  51  N.  V\ .  610.     And  it  is  error  to  permit  such  a  course 
Where  tbe  matter  proposed  to  be  read  is  calculated  to  have  the  effect  of 
evidence.    Galvfeston,  H.  &  S!  A.  R.  Co.  v.  Wesch,  85  Tex.  598;  22-8.  W. 
'957;   Rickette  v.   Chesapeake  &  0.  R.  .Co.   33  W.  Va.  433,  7  L.R.A. 
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354,  10  S.  E.  801.  And  it  is  r  error  to  permit  counsel  to  :read  irrelevant 
decisions  of  a  foreign  court  without  instructing  the  jury  as  to,  the 
purposes  for  which  they  are  introduced  and  without ,  informing  them 
"'-'thit  it  is  their  duty  to  look  to  the  court,  for, the  ,la)v  so  far  as  ap- 
,  I'plicable  to  the  case.; r  Slaughter  v.  Metropolitan  (Street  E.  Co.  116 
Mo,.  269,  23  S.  W.  760.  In  Texas ,  (Missouri,,  K.  &  T.  R,  Co.  v.  Smith, 
— ^  Tex.  Civ.  App.  — ,  101  S.  W.  453)  the  .fioui;t  may  permit  or 
refuse  the  reading  of  authorities  in  argument  to  jury.  The  practice 
of  reading  ilaw  textvhooks, 7 decisions,  etc.,  to  the  juty  yfa,si  ,flisap- 
proved  in  Hughes  v.  General  Electric  Light, &,P,  Co.  107  Ky.  485, 
54  ,S.  W.  723;  St.  .Lquis ,  Clothing  Cp.  y.  J.  D.  Hail  Dry  Goods 
Co.  156  Mo.  393,  56  S.  W.  1112;  Houston  &  T.  C.  R.  Co^ ,  v.  Gee, 
27-  Tex.  Oiy..  App.  414,  «6  S.  yV-..  78;  Lewter  v.  Lindley,  -7, Tex. 
Civ.  App.  ,— ,  ;89,  S,  W.  7§4;  Newport  N^ws,  ,&_  O.  P.  R.  &' Electric 
Co.  v.  Bradford, ,  100.  Va,  231,  40;  ^,  ,E.  900;  Filley  v.  Christopher, 
39  Wash.  22,  109  Am.  St,  Rep.  853,  80  Pac.  234;  Ray  v!  Chesa- 
peake &.  0,,R,  Co,  57  W.  ,ya.  333,  50  S.  E.  413;,  Hughes  v.  Chicago, 
St.  P.  ,M.  &  0.  R.  Co.  122  Wis,,  258,  99  N.  W.  897j  Martin  v. 
Courtney,,  81„  Minn.  112,  83  N-  W-  :503;  Chicago, ,  j,'.,  &  S,  R.  Co.  v. 
Martin,;.28  Ipd.  App.,468,;63  lf.,.E.  247.  But^the  custom  was  ap- 
", proved  jp,  Cahalja  Southern,  Jlin,  Co.  v.  Pratt,  ,146  Ala,  245,  40  So. 
943;  Coyne  V.  Avery,  189  111.  378,,  59  N.  E.  788;  Vocke  v.  Chicago, 
208  111.  192,  70  N.  E.  325;  Gulf,  C.  &  S.  P.  R.,Co.  v., Bell,  24  Tex,  Civ." 
,,     App.,  579,  58  S.  W.  614.,  . 

See  also  upon  this  question  note  to  Union  ,P,  R.  Co.  v,  Xates,  40  L,R.A,  653, 

0.  Jletaliaiory  statements  or  remarks. — If  an  inlip'roper  line 
of...dis,cussion,.byi  cQUii§,©l  is  prq-voted  by  similar  remarks,^  or 
is  replied  to  in  like  manner,*  it  is  no  just  ground  for  complaint. 

;■      .     .1       .,         •     .,  i  .  , 

1  Alabama  G,'S.  S.  Co.  Sr.  Hill,  93  Ala.  524,  9  So.  722;  Galvin,  v.  Meridian 
■  •  Nkt.  Bank,  129  Ind.  439,  28  N.  E.  847;  Stratton  v.  Dole,  45;  Neb., 472, 
•     63  N.  W.  ■87S.    Contra,  Tucker  v.  Henniker,  41  N.  H,  317,  93  Am.  ^Dec. 
425.  ■■     ,  '         '  ■  ,;,       ! 

?  Moore  v,  Mbore,  73  Tex,  382,-  11  S.  W,  396,  ■ 

9.  Interruption  by  adverse  counsel.  i      ,, 

Counsel  has  a  right  to  interpose,  duriing  the  argument  of 
adverse  counsel,  to  6hject  to  his  misstatiiig  the  evidence  or  tran- 
scending thelimitg  of  argunient.^ 

"■■'  '    ■'"'■■  "•"  ■'  ■'-  ■'   "  .'   .     r    .  .    ,  |.r. 

iLong  V.  State,  12  Ga.  293,  i330;  Elg^n,  J,  &  E,  R.  Co.,  v.  Fletcher,  12^  111. 

619;  21  N.  p;.  577;. .Western  U.iTpIeg.  Co.  v.  Win'gate,  6  Tex,  Cjy,  App, 
,...;i394,,2?  S.  W..  439  (holdii^  it  error  for  counsel  to, ask  the  jury  either 
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directly'  or  by  iinpJication- to  consider  sucli  an  objectipn  asi  evidence 
■    ,  against  the  party  making  it  on  the  merits  of  his  case).  ,   .  ■ 

Indeedj  while  it  la  the  duty  of  tlie  court  to  prevent  improper  statemelits  by 
counsel  in  the  argument,  the  opposirig  counsel  should  object  and  ex- 
cept to  such  impropfer  remarks  at  the  time  they  are  inade.  Union 
P:  K.  Go.  V.  Field  (Kan.)  69  G.  C.  A.  586,  137  Fed.  14';  Miller  v.  Nuck- 
olls,'77  Ark.  64,  4  L.R.A.(N;S.)  149,  113  Am.  St.  Rep.  122,  91  S.  W. 
759,  7  Ann.  Gas.  110 ;  MoDofiald  v.  Champion  iron  ■  &  Stepl  Co.  140 
Mich.  401,  103  N.  W.  829 ;  tieaman  v.  Martha  Washington  Min. 
Co.  ;23.  Utah,  139,  62  Pac.  631;.  Chicago,  B.  &  Q.  R.  Co.  v.  Krayen-. 
bulil,  70  Nfeb.'766,  98  N.  W.  44;  Bondv.  Bean,  :72/N.  H.  444,,  101,  Am. 
St.  Rep.  686,  57  Atl.  340;  Texas  C.  R.  Co.  v.  Pledger,  36  Tex.  Civ. 
App.  248,  81  S.  W.  755j|,;Eclt}iar^t  4  S.,Mill.  Co.  v,  Scji^f^pv,  lfij.,m. 
App.  500;  St.  Louis  Southwestern  R.  Co.  v.  Dickens,  —  Tex.  Civ. 
App.  — ,  56  S.  W.  124;  Baxter  v.  Krainik,  126  ,Wi^.  421,  105,  .IJ.  W. 
803;  Keck  v.  Bode,  23  OW  C.^t5!4"l3';  ^agii^ei-'vlHazle 'T*pV2ib  A^. 
^19,  64  Atl.  403;  Eppstein 'v.  Missouri  P.  R.  Co.  IW  Mo.' 720,  94  S. 
,W.  967;  Farnandis  v.  Great' JSTortheriij  R.  ,Co.  41  Wash.  486,  5  L.R,A., 
(N.S.)  .1086,,  111,  Am,.  .Sti  Rep.  1027,  .8^  Pa.c.,J8,-,,  Quincy  G'a,av&, 
Electric  Co.  v.  Baumann,  203  111.  295,  67  N.  E.  807;  ,Leu  v.  St.  Louis 
Transit  Co.  106  Mo.  App.  329,  80  S.  W.  ^73;  Stewart  v.^litetropolitan 
,  S|tre^t  ,K  Co.  J2  App.  Div.  45p,  76  N.,  Y.  Supp.^54p;  Fishb,]^tt  v,  N.e^w^ 
York  CUy  R.  Co.  ,51  Mpc.  648,  99,]Sr„y.  Supp.  8^6;' Portland  Gp,I(i 'l^in. 
Co'.  v.^lFlaher'tyi.  49 ',a  P/A,  ^61,^' lu'  ,Fed,  312,  21  M'or.;3Im.  Rep.[555; 
BrzozoTifski  y.  National  Box  po.  104,  111.  ApP-  338,;  English  v,  Ander- 
son, 7,5  Ark.  5Y'7,  88  S.  "W.  583;,  ioijisville  &  N.  R.  ,po.  >.  Smith,  27 
Ky.  L.  Rep.  257,  84, S.  W.  755;  Germa,u.-Ainerican  Ins.  Co.  v.  Hamper, 
I  70  i!rk./,305;  67  S,.  W.  ';r^5. ,  , '   ,',,',""'"',''' ^\ 

10..  Right  of  judge  to  regulate  argument! 

/  The  doui't  may  and  should  regulate  the  argument'  of  counsel,* 
^nd,it  ip' proper  for  the  fjoiirt,  of  its.o^h  motion,  to  interpose 
in,  restraint  I  of/ counsel  .transgressing  the  rul^s.  ,  If  ^q^unsel  is 
making  an  improper 'a'rguinent,, the  court  may  stophim/Oir  may 
permit  him  to  proceed,  and  correct  the  error'  in  the  dhkrge.' 

1  Chicago  &  Sr..lEJecti:ip  R.  bo!  v. 'judge,  135  111.  App. '3jr7;  Hath'avvky  v. 
■,'  ''Detroit,  ^t-'^  M^'Co,  124'Mich'.,6l6, 'S^.k  Wl'sS'S;  Oliver  v!  J^essup,  137 

'.     Tkioii.'6d,^  100  N.  W.'  906';  i  li.' C L. 'p.  '406,'  §'3,      '  'i         ■  • 

■  '\<-l '  -     ' '         " '  1  '  ■  '-ill    .  I        '      ^  ■    '.  ,  ; J  I       '    i    ;  !  ■' - T 

2  ,Melvin  y;  iEasley,  46  N.  C.  (1  Jones,  L.)'.386,  62iAm.  flee..  17.1  ;,T,ucfeer  v. 
?.  /,'H;ejinikei!,,41  N.  H.!;317,:3.23;i  St.,Louiai&  S.  Bj  R.  Co.  v.,<My«tae,  51 

Ind.  566,  577  and  cases  cited;  Elgin,  J.  &  E.  R.  Co.  ■  v.  I'letchW,  128 
111.  619,  21  H.  iB.  677;  Amperse  v.,  Fleielsenstein,  67  MJ|Ch.,l247,  ,34r,Jiri 
W.  564;  Frank  v.  Humphreys,  44S,i  C.  325. 
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A  request  by  dounsel  to  read  irrelevant  matter  in  his  argument  to  the 

jury  should  be  denied  by  the  court  on  dts  own  motion,  instead  of  asking 

opposing  epuuspl  if  they  are  willing  to  consent  tjiereto,  ilihus  forcing 

t^emi.to  ^ake,  o^ijeQtiQii.    Birmingham  Jfa,t.;pan^  v.  Bradley,  116  Ala,. 

,,  ,   1^2,  23  So.  ,5,3.        ;,     /,'      ,,,       ,,■  '  '      .,.'.'!" 

And' where  the  court  has  of  its  own  naotion  checked, counsel  in  the  course  of 
<  an  improper  argument,  it  is  error  to  fail  to  stop  counsel  for  the  ad- 
verse party  from  arguing  on  the;  same  matter,  evei)  if  no  objection  be 
interposed.    Jenkins,  v.  Hankins,  98  Tenn.  545,  41  S.  W.  1028, 

Counsel  who  persistfelitly  misstates  evidence  should.be  disciplined . by  the 
court.  Cooley'v.  Eastern  Wire-Bound  Box  Co.  75'Nj:H.  529,  77  Atl. 
936.  ■  ■ 

3  Sayles  v.  Quinn,  196  Mass.  492,  82  N.  E.  713. 

11.  Withdrawal  of  remarks  curing  error,  , 

An  abuse  of  the  right' of  argument  constitutes  no  ground  for 
exception,  where  the  improper  remarks  are  withdrawn,  -or  their 
effect  upon  the  minds  of  the'  jury  has  been  removed  by  some 
action  of  pourt  or  counsel.^ 

IM^itts  v^Borba^  4  Ca),  Uiirep.'  691,  37  Pac.  159;  Washingtbn  &  G.  E.  Co. 
'v.  Patterson,  9,  App.  D.  C,  423;  Towner  v.  Thompson,  82  Ga.  740,  9  S. 
E.  672;  j;oliet  Street  R.  C9.  v.  Caul,' 143  111.  177,'  32  N.  e!'389;"  Nicks 
'  v.. Chicago,  St.,p.  ^  K.  C.  R-  Co.  84  Iowa,  27,  50  N.  ■W,'222;  Stfowger 
v^, Sample,  44  Kan.  298,  24  Pac.  4^5;  Nolan  v.  Johns,  12'6,M:o.  159,  28 
S.  W.'  4'92;'Eicktoff  V.  Eikenbary;  02  Neb.  332,  72  Nj  W.  308-;  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Duelln,  86  Tex.  450,  25  S^  W.'  406;  Eea 
v.  Harrington,  58  Vt.  181,  2  Atl.  475;  Graves  v.  Smith,  7  Wash.  14,  34 
Pac.  213;  2  R.  C.L.  p.  436,, §.,35.  '.,,,,..       ^ 

If;  improper  statements  by  counsel  in  argument  are  .ivithdrawn  they  can- 
not be  used  as  the  basis  of  a  valid  exception.  Kilpatrick  v.  Grand 
Trunk  R.  Co^  74  Vt.  288,'93'Am.  St.  Rep.  887,  52  A!tl;'53i;  Covingtoiii 
&  C.  Bridge  Co.  V.  Smith,' 28  Ky.  L.  Eep.  52'9;  89'S.'W.  674;  Christen- 
sen  V.  Lambert,  67  N.  J.  L.  341,  51  Atl.  702;  Cleveland  City  R.  Co. 
V.  Roebtick,  22  Ohio  C.  C.  99,  12  Ohio  C.  D.  262 ;  Galveston,  H.  &  S.  A. 
R.  Co.  V.  Nicholson,  —  Tex.  Civ.  App.  — ,  57  S.  W.  693;  The  Fair  v. 
Hoffman,  209  111.  S'SO,  70  N,  E.  622;  McKpight  v.  Detjroi^  &  M.  R.  C,o. 
,135  Mich,  307,  ,9,7  N.  W.,772;  Bakpi:  v.  Independencej  93  Mo,  App.  165; 
University  of  Illinois  v., Spalding,, 71  N.  ]^.,,163^  62  L.I^.A.  817,  51  Atl. 
731;  International  &  G.  i^.R^  Co.  v.  Mercer,  —  Tex.  Civ.  App^^,  78 
S.  W.  562;  Southern  Indiana  R,  Co.  v.  Fine,  163  Ind.  617,  72  NiE. 
589.  '■  But  see  Wolffe  v.  MinniB,'74  Ala.  386;  Baker  v.  Madisrin,  62lWis. 

'•      187)22  N.W'.  141.  383.         'i   ii  ■■•  i,    ,      ■;       '■  ,     ,   ,. 

The' mere  foririal  aiindtiricement  by '  the ' COurt  ttat  counsel's  obj6cti6n  to 
improper  argument  is  sustained  is  not  sufficient.''  Andrews  v.  Chicago, 
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M.  &  St.  P.  R.  Co.  96  Wis.  348,  71  N.  W.  372;  MoKenna  v.  McKenna, 
118  111.  App.  240. 

The  error  may  generally  be  cured,  however,  by  the  charge.  Ft.  Smith 
Lvimber  Co.  v.  Cathey,  74  Ark.  604,  86  S.  W.  806;  Maddox  v.  Morris, 
110  Ga.  309',  35. S,  E.  17;0;;  ppjlms  'P^^r^f  f^  B.  E.  Qo.  v.  Ware,  112  Ga. 
663,  37  N.  E.  975;  Pittsburgh,  C.  C.  &  St.  L.  K.Co.  v.  Kinnare,  203 
111.  388,  67  N.  E.  826;  Shaw  v.  Chicago  &  G.  T.  R.  Co.  123  Mich.  629,  49 
L.R.A.  308,  81  Am.  St.  Rep.  230,  82  N.  W.  618 ;  Pierce  v.  Brennan,  88 
Minn.  50,  92  N.  W.  507 ;  Chilson  v.  Houston,  9  N.  D.  498,  84  N^  W.  345 ; 
Dougherty  v.  Pittsburgh' R!  Co.  2i3  Pa.  '348,  62'Ati;  926;  International 
&  G.  N.  R.  Co.  V.  DaWigh',  —  Tex.  Civ.App'.' — ,  56  S.  W.  136;  Chicago 
&  E.  I.  E.  Co.  V.  Zapp,  209  111.  339,  70  N.  E!  623;  Sweeney  v.  New 
York  C.  &  H.  R.  R.'  Co.  83  App.  Div."565;  81  iST.  Y.  Siipp.  1112. 

Though  it  may  be  so  serious  that  no  subsequent  action  can  remove  the  prej- 
udice. Galveston,  H.  &  S.  A.  E.  Co.  v.  Kutac, '72"Tex.  643,  11  S.  W. 
127;  McHenry  Coal  Co  v.  Sneddon,  98  Ky.  684,  34  S.'  W.  228.  The 
rule  in  New  Hampshire  requires  a  verdict  to  be  set  aside  for  un- 
warranted reinarlcs  of  counsel  in  argument,  unless  the  trial  judge  finds 
as  a  fact  that  the  jury  ■Were  not  influenced'  tliereby  or  tliat  the  effect 
upon  their  minds  was  wholly  removed.  Bullard  'v.  Boston  &  M.  E. 
Co.  64  N.  H.  27,  5  Ati.  ^38.  /'  '-:,::. >• 

Counsel's  persistence  in  arguing  outside  the  record  after  objection  by  oppo- 
site counsel  and  admonition  froH>,the  court,  will, require  Teyersal.  Wil- 
burn  V.  St.  Louis,  I.  M.  &.  S.  E.,  Co.  48  Mo.  App,  224;  Rudplph  v.  Land- 
werlen,  92  Ind.  34,, , 


12.  Amending  pleadings  dliririg  argument. 

Under  a  statute  permitting  pleadings  to  be.  amended  "on" 
the  trial,  an  amendment'  may  be.  allowed  during  the  argument. 
On  the  trial  means  before  the  close  of  it.*'         '"  "        * 

I  Franklin  F.  Ins.  Co.  v.  Pilidiay',  6  Whart:  483,  39  Am.  Deo.  4^0. 


■XXIII.— THE  INSTEITOTIONS. 

A.  General  Eules. 

1.  In  general. 

2.  Power, of  court;  necessity  of  request. 

3.  State  statutes  in  United  States  courts. 

4.  Eight  of  request. 

5.  Requiring  written  request;  time,  signature,  etc. 

6.  Eight  of  counsel  to  see. 
I  ,7.  IJ.uling  on  requests. 

,  a.  In  general. 

b.  Qomplex  request. 

c.  Modifying,  limiting,  and  qualifying  requests. 

d.  Marking  instructions  "given"  or  "refused." 

8.  Aiufiuded  or  ,  substituted  requests., 

9.  Requiring  the  charge  to  be  in  writing. 

a.  In  general. 

b.  Statutes. 

'  '        «.  What  must  be  in  writing. 

d.  Charge  taken  down  by  stenographer.  ' 

e.  CJharge  subsequently  reduced  to  writing. 

f.  Oral  explanations,  modifications,  additions,  etc. 

g.  Numbering  paragraphs  of  th:^  charge, 
h.  Signing,  the  charge. 

10.  Form  and  style  generally.  ' 

llj  Clearness,  definiteness,  and  certainty;       ' 

12.  Argumentativeness.  ,      . 

13.  Consistency  and  harmony. 

14.  .JDeining  and  explaining  technical  terms.  ,   ,,, 

B.  IWSTEUCTIONS  AS  TO  PLEADINGS  AND  EVIDENCE. 

15.  Stating  the  issues;  singling  out,  ignoring,  and  eliminating  issues. 

16.  Referring  to  pleadings. 

17.  Separate  defenses.  i 

18.  Superfluous  allegation. 

19.  Limiting  to  issues  and  evidence. 

20.  Conforming  to  facts  in  evidence. 

21.  Burden  of  proof. 

22.  Presumption  of  law. 

23.  Presumption  of  fact. 

24.  Assuming  specific  fact. 

25.  Summing  up  and  stating  evidence. 

26.  Stating  evidence  in  detail. 
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27.  Stating  testimony  in  language  of  witness. 

28.  Ignoring  evidence!.  /n       ,    : 

29.  As  to  lack  of  evidence. 

30.  Disregarding  evideiiee.' 

31.  Expressing  opinion  on  weight. 

32.  Sufficiency  of  evidence. 

33.  Result  of  testimony. 
^4.'  Circumstantial  evidence. 

35.  Alternative  propositions. 

36.  Misuse  of  evidence.    .   , 

St.  Affirmative  and  negative  tesitimony.   : 

38.  Testimony  of  party! 

a.  When  his  only  evidence. 

b.  When  contradicted  by  himself. 

39,  Conflict  between  adverse  parties'  testimony. 
40. ,  Omission  to  call  a  witiiess  or  to  testify. 

41.  Refusal  to  produce  document. 

42.  Cumulative  evidence. 

43.  Unimpeached  arid  uncontradicted  testimony, 
44.'  Impeached  testimony. 

45.  Falsus  m  uno. 

46.  Incredible  fact. 

47.  Expert  testimony.  - 

48.  Construction,  and  effect  of  writing,  i 

49.  Requisite  ,cogency  oi  evidence. 

a.  Civil  issue. 

b.  As  to  crime. 

50.  Doubtful  rule  of  law. 

.  iNsairtJCTioNs  iRelatinq  to  Effect  of  Vekdiot, 

'  '61.  Interest  on  actustl  damages. 
;         52.  Double  or  treble  damages. 

53.  Informing  jury  as  to  effect  of  verddotj — on  costs, — on  imprison- 
.  ,.  ,  ment.  ,,  ,,,-       !■..■.,-. 

L  Fdbthee  Requests  and  Exceptions.  , 

54.  Further  instructions. 

55.  Exception  to  charge,  - 1 

a.  In  general. 

b.  To  variance  from  request. 

c.  When  to  be  taken. 

[THe'stktutes  existing  in  many  of  the  states^  restraining  tte 
iidge's  instructions,  are  so  diverge  and  so  diversely  constniied, 
nd  so  w6ll  understood  eacH  in  their  own  locality,  that  I  have 
ot  thought  it  best  to  take  the  necessary  space'  to  state  them ; 
nd  I  have  been  confirmed  in  this  by  the  iHipressibli  that  they 
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chiefly  are  due  to  causes  that  may  not  be  generally  permanent, 
and  will  be  likely  to  give  way  in  course  of  time.''  ' 

In  respect  to  "special  verdicts"  arid  "special  c^uestions,"  the 
reader  will  find  much  confusion'in  the  language  of  the  .reports, 
answers  to  special  questions  being  often  called,  special  verdicts. 
As  the  two  proceedings  are  entirely  distinct  (although  putting 
special  questions  is  a  convenient  substitute  for  asking  a  special 
verdict),  it  may  be  useful  here  to  make  clear  my  use  of  these 
expressions.  A  special  Verdict,  properly  so-called,  is,  a  .finding 
of  facts,  with  conclusion  in  the,  alternative,  thatr  if  upon  these  ■ 
facts  the  law  is  for  plaintiff,  the  jury  :find  for  plaintiff,  if  upon 
these  facts  it  is  for? defendant,  the  jury  find  for  defendant.  The 
jury  have,  in  certain  cases,  a  right  to  find  thus'  specia!lly  on  all 
or  any  of  the  issues,  and  this  enables  them  sometimes  to  agree 
in  appearance  and  be  discharged,  while,  in  reality,  disagreeing, 
those  in  favor  of  an  absolute  verdict, ,on,e  way  being, content  to 
accompany  it  with  a  special  verdict  which,  those  oppo^edito  the 
general  verdict  think  will  vindicate  their  view.   '  ■       iiT   '>■'■' 

The  putting  of  special  questions  is  an  analogous  mode  of  re- 
quiring the  jury  to  find  on  any  filct*  in'  issue;  and  though  it 
may  have  a  similar  effect  it  has  'great  advantage  in  defining  the 
pivotal  facts  so  as  to  enable  the  court  to  apply  the  law  with  more 
justice  than  a  general  verdict  would.'  .^ 

The  finding  of  the  jury  in  either^  qa|Se,  is,  in  a  general ^eijise, 
a  "special"  verdict ;  but  it  is  more  copvenient,  for  clearness  in 
stating  the  rules  here,  to  confine  the. term  "special  verdict"  to 
what  wasrknown  as  such  at  common. law;  and  to  designate  an- 
swers given  under  the  more  modern  method  of  putting  ques- 
tions, as  "special  findings."]    ■■"•'>■     ■'   '   ' 

A.  General  EutES. 
1.  In  general. 

The  office  of  an  instruction  is  to  explain  the  ^^Caats  and  to  de- 
clare what  rules  of  law  will  apply  to  any  set  of  facts  which  may 
ba^found  onthe evidence.,^  .■  A, charge  piust,bp,c,oi)Lside,rp.d. accord- 
ing to  its  entirety,  and,not  ,^fiCordmg  to  ispla,t^4, paragraphs,* 
andrinust  t»e  construed  with,  reference  to,  tlje.,  law.and  the  eyi- 
dence  aA^^the  actual  issiifs. ., ,,,,.;,  '     , 

l.St,  Louis  ^puthwje&tffn  5,...' Co.  ^v.  Clel^fld,  50  Tex.  Civ.  App.  499,  110  S. 
'-'    W.'122.' '' 
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?  Clary  vi.)Isom,  ,56  F^a,.  23Q,  ,47, So.,  919;  jAtltHiJjio,  Cqa,st  Line  R.  Co.  v. 
;       Dees,  56  Ilia., 127,  48,  So.  28;  Florida.  R.  Co., v.  Sturkey,  ^6  ?la,.  196, 

48,So.„34;  !4tilian<;ifi,,gqast,Line,E.,  Co.  v.  Jones,  ,132,Ga.,:189,  ^3  S.  E. 

,  ,  834,;  .Colbeck  v.  Sampsell,  I40  lU.  App.  566;  American  Sheet. A  Tin 

,    PlatieCc),  V.  Buoy,  43;Ind,App,  501,57  N.  g.  1051;  Re,vis  v.  Raleigh,  150 

N.  C.  348,  63,,S.  E.  1049;  Missouri,;  K.  (&  T.  R.  Co.  v.  Snow,  53  ,Tex. 

>;,  Cly.  App.  ,184,  115,8.  \y.  631;  liJ,cCormiek  v,  Columbia  Electrie ,  Street 

^.  Light  &.  P.'  Co.  85  S.,,Q^,455,  67,  S,  E.   562;   Chicago,  R  I.  &  P. 

,,   Bi  Cp.  v..Jiohn3on,  25  Okla.  960,  27  L.R.A..(N.S.)  879,  107  Pac.  662. 

8Southern  P.  Co.v.  Hall,  41  C.  C.  A.  50,  100  Fed,  760;  Slack  v.  Harris, 

,,:   200  111.  .96,.  65  N.  E.  669;  Bickel'Vi  .Martin,  115  111.  App.  367;  Yazoo 

&  M.  Valley  R.  Co.  v.  Williams,  87  Miss.: 344,  39' So.  489,  the  lamguage 

of  ;t-he  instructions  should  he  in  iits.  ordinary  meaning) ;   Harman  v. 

Maddy,  Bros.  57  VV.  Va.;  66,  49,S.  E.  1009;  Donk  Bros.  Coal  &  Coke 

Co.  V.  Peton,  192  111.,  41,  61  .N.  E.  330;;  Atlantic  Coast  Line  R..  Co.  v. 

i  Taylor,  125  Ga.  45,4,  54  S.  E.  622;  Malott  v.  Crow,  90  111.  App.  628; 

, (Choctaw,  0.  &/Gi.  R..Co.'v.  Tennessee,  191;  U.  S.  326,  48  L.  ed.  i201, 

.,   _-24  Sup.  Ot.  Rep.'  99 ;i  Macon  v.  Holeoittb,  205  111.  643,  69  N.  E.  79; 

Bristow  V.  Atlantic  Coast  .Line., R.:  Co.  72   S.  C.   43,  51.  .S.  E.  529; 

>    Rosenstein  V.  Fair  Haven  &  W.  R.  Co.  78  Conn.  29,' 60  Atl.(1061; 

., .     Edwards  v.  Chicago  &  A.  R.  Co.  94  Mo.  App.  36,  67  S.  W.  9,50  y  Mc- 

.:  Cormick, Harvesting. Mach.  Co.  v.  Hiatt,  4,Neti.  (Unof,)  58.7,' 95  N.  W. 

.   ..6-27,    .      ,        .iTi    i'),i      ...        ,   I  ..;.  .   '.r       .    , 

8. '  Pbwet  pf  court;  necessity  of  request.  ' 

,  In,,tlie  absqaee!,,oj£.  a  statute,  to  thg  contrary  tl^e.  judge  , has 
power;  to;  instruct  the  jury  sua  spomie,^  hnt  it  is  usually  held 
tobe  in  his  discretion '"whether  to  do  so  or  not,'if  neither  party 
request  it. ^•'     '' '"  '\  "     ■■'''■' 

'If  a  party  desires  an  instruction,  he.  should  raake  timely  re- 
q|:^e^t,  therefor.^  ,  „ .,  ,,,,,         ,,„, 

ITl^istle  V.  Frostburg  Opal  Co.  10  Md.,129;  Stumps  v.,  Kelley,,  ,2^  111.  140; 
York  v.,  J^aine,  C,,,R/  Co. ,  84  Jt^e.   H7,   1§  .|;i,B.A.   60,  ,24  Atl.  790; 
,  ;  IJatt  V,  Nay,  ik'Mfl^s.  186,  10',N,|e,.  807,,  "  ,;    "":  ,     ,. 

In  ]\Cis8i9sippi,  a  statute- forbids, ithe,' judge. to  .oljarge  except  upon  request. 

Axoher,  v.  (Sinclair^  49  Miss.  343.  ,'       ■  ./ 

In'lDwa,  a  JTietiee' •  of '  the  peace  has  ho  power  to'  eha-rgfe  thejurjr  in  a 
'case   on  triial  before   him.     St.   Joseph   Mfg.   Co.  V.   Harrington,   53 
'     Iowa,  380,  5  N.  W.  568; 

In  Alabama,  a  charge  by  the  court  of  its  own  motion  upon  the  effeejt  of 
the  evidence  is.  eipressly  forbidden  by  statute.  (Code  1907,  §  5362.) 
Mayer  V.  ThOmpson-Hutchinson  Bldg.  Co.  116  Ala.  634,  2^  So. '859. 
Even  though  the  crecRtiliiy  of  the  evidence  be  submitted  to  the  jury. 
Parker  v.  Daughtry,  111  Ala.  529,  20  So.  362. 
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2  This  is  the  undouljted  rule  of  practice  as  to  submitting  to  the  jury  a 
particular  point,  or  patticularizing'  or  making  more  definite  the  points 
submitted;  tie 'courts  agreeing  "with  practical  unanimity  that  psfrtial 
nondirection,  or  omls&ion  to'cliar'^e'as  to  'a  particular  issue,  or  mere 
generalization,  iiidefiniteness,  ambiguousriess  and  the  like,  constitute 
no  reversible  error  in  the  absence  of"  a  specific  request  for  more  spe- 
cific and  comprehensive  instructions.  14  R.  C.  L;  p.  795,  §  56;  Pen- 
nock  v.' Dialogue, '2  Pet.  1,  7  L.  ed.  327,  affirming' 4  Wash.  b.  C.  538, 
Fed.  Cas.  No.'l0,9ll;  Williams  v.  Simons,  16  C.  C.  A.  628,  36  U.  S. 
App.  16,  70  Fed-.  40, 'ahd  cases  -cited ;  Bstskus  v.  Fort  Street  Union 
:Depot  Go:  169  U.  S.. 537,'-' 42  L.  ed.  853,  18  Sup.  Ct.  Rep.  445  and  eases 
cited  ;'iSeabpard^Mfg.i  Co.  v.  Wood^ori.QS  Ala:  378,  11  So.  733;  Chandler 
v.:iLazarus,  55  Ark.  312,  18.-SIW.  181;  Nichol  v.  Laumeister,  102'Cal. 
.658,  36  Pac.'925;  Highlands  v.  Ilaine/28i  Colo.  295,  47  Pac.  283;  Lut- 
ton  V.  Vernon,  62  Conn.  1,.  23  Atl.  1020,  27  'Atl.  589;  Lungren  v. 
Brownlie,  22  Flai  491;  Norman  v.  Georgia  Loan  &  T.  Co.  92' Ga.  295,  18 
S.  E.  '27 ;  Chicago  &' A:  K.  Coj  v.  Esten,  78  111.  App.  326,  uffirmed  in  178 
Ilh  193,  52  N.  E.  954;  Baltimore  &  0.  S.  W;  E.  Co.  v.  Conoyer,  149  Ind. 
524,  48  N.  E.  352,  49  N.  E.  452;  Reizenstein  v.  Clark,.  104  Iowa, -287, 
73.N.  'W.  588;  Peamer  v.  Columbia,: 5  Kan.  App.  543,  47  Pae.  186; 
Turner  V.King,  98  Ky.  253,  280,.  32  S.  W.  '941,  38  S.  W;  405  '(where 
it  W£(s  said:  "In  a  criminal  case  it  is  the  duty  of 'the  coUrt  to  give 
the  whole  law  of  thedase,  'but  Uma  civibaVtipn' the  court  is  not  re- 
quired, unless  called  on  to  do  so,  to  give  instructions  embrateing 
every  theory  of  the  plaintiflF's  cause  of  action  that  is  or  may  be 
supported  by  the  testimony,  c>r  that  of  the  defense,  and  if  the  instrucn 
tions  g^ven  are  otherwise  objectionable,  the  fact  the  court  has, oiniited 
■to  give  to  the  jtrry  every  instruction  authorized  affords  no  groiind  lor 
a  reversal");  Carter  ■  v. ,  Augusta,' 1 84  Me.  ,418,  24  Atl.  892;  Bnzzell! 
V.  Ejmerton,  161,  Mass. ^176,  36  N.  E.  7,96;  Ziebarth  v.  Nye;  42  Minn. 
541,  44  N.  W.  1027 ;  Coe  v.  Northern  P.  R.  Co.  101  Minn.  12,  11],  1^.  W- 
65^  11  L.R.A.(N,S.)  .228,|11  Ann.  Gas.  429;  Barth,  v.  Kansas  City 
Elev.'  R.  Co.  142  Mo.  535, '44  S.  W.'  778  '(where  it  "wks  said' that  "In 
civil  cases  it  is  not  the  duty  of  the  trial  court  to  instrUfit  of  its  ov^H 
motion  if  the  parties  neglect  to  ask  proper  instructions")  ;  Kelley  v. 
iDabie'Co.'7'Mont.  70,  14  Pac.  633;'' Weber  v'.' WWtStbiie,  S3  Neb.' 371,'. 
73  N!  W.  6dS;  Allison  v.  Hagan,  12  STev.'SS;  Dow  v.  Merrill,  63  N.  H. 
107,  18  Atl.  317;  Haupt'v.  Pohlmann,  16  Abb.  Pr.  301,  307,  i  Robt. 
121;  Quinby  v.  Carhart,  133  N. '  Y.  579,  30  N.  E.  972;  Thompson  v. 
Western  U.  Teleg.  Co.  107  N.  C.  449,  12  S.  E.  42'7s  Cleveland  Rolling 

.jyiill  Qo.  y.  Coi;rigan,  46  Ohio., St.  283,  ,3  L.R,A.  385,  ,2f)|  N.  E.  ,466; 
Pen,nsy](V[aBia.Co.  v.  Rossman,  13  Qhjo  C,  C.  Ill,  7  Ohio  ,0.  D.(119; 
Johnson  v.  Hibbard,  29  Or.  184,  41  Atl.  327,  and  eases  cited;  Strather 
y.Jputli^  Carolina  AG.  R.  Co.  47  S,  C.  3'75,  25^8.,  E.  272;  McCarty  v., 
Piedmont. W;,I?is-  Co.  'si,  S.  C.  152,  62  S.  E.  1,  18  L.R.A.(N.S.)  729; 

.y^inp.v.  S^nbornl  10 ^^  D.  6^2,  75  N.  \y.,2p^;  Quinn  jV.  Chicago^  M. 

'%'St.  p.  R,',' j?a  ,23  S,  D.  126,  120  N,"W., '88^,  22  L.R,A.(N.S.)'  789; 
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Maxwell  v.  Hill,  89  Tenn.  584,  15  S.  W,  233, , ^ndT oases, oa^ed;;jMaiverickE 
V.  M^ury,  79tTe3£,  435,  15  S.,W.  686 j^ ^J^ox  y.  Kelso,  5  Waslj.  360,  51 
Pac'  973;  Kliegel  v.  'Ai&'en^  9^  Wis.  '43'2,''35'l.E.A;.249,"59  Ani.^  ki. 
Rep.  '900/'69  ISf.  W.  67;  Biihce  v.  MdMalion,  d  W^d.'  24,  42  Pac.  23.'''^ 

So,  also.,' ip,  some  states,  as  to  submitting  the  ease  to  tKe  jury' wi,tlroui 
^''  iiij^ehar'ge  whatever. 'Berry  v.  Texas '&  'il'.  0.  R.  Co.  72  TeXi '620'," 
■  10  S.  W.'^  726;  Taft  v.  Wildman,  15  Ohio,  125.    ^See  alS6  Stuckey  vj 
Pritsche,  77  Wis.  329,  46  N.  W.  59,  where  it  was  held  that  a  statute  >rer; 
quiring  instructions  when  given  on  request  to  be  given  in  writing,  un- 
ij'ile'ss  the  giviilgi:  of  them  in  VKriting' is  waived  by  the  partieSj  dnes  i 
not  require  the  judge  to  Charge  the  jury  in  every  caae^i  wjhetlier./ re- 
quested to  do   so  or  not,  but  was  enacted  only  for  the  .purpose  of 
i   requiring  written  instructions  when  requested.  ,  i  In  tJjL^s  case  tlje  judge  , 
(  ,;.suboiitte(},,tl%e;oaseto;, (the,  jury  witliout  any  charge  _sy;]j,atgV8;^,.  §,nd, 
.,i,a8..no  requeist  for  »,  charge, wasi  n!^de,,.t(ipre  was;h,pld,t;0|.l^e,.;iio,  gro-pnd 
for  complaint.,       i;       '      ,,  ,,,    i,i.,i,  ,    ,  jj,  ,,,,.■     ,,    ,,,,,   |^,i   i,,^. ,.,,.•, 

So,  that  an  inatrufction  was  oral  instead  of  in  writing,  as  required  by  law, 

was  no  ground  for  reversal  when  no  definite  reqviest  .vifaSj,njg|4ej  for 

^written  charge,  a^d  the  .yerdict  included  nothing. that  the  prevailing 

party' was  not  entitled  to,  see  Perkins  v.  Marrs,  15  Colo.  262,  25  Pac. 


168.  '^-f" 


are  cases  which  hold,  it  to 


On,  the  other  band,  |there  are  cases  which  holdj  it  to  be  the  duty  of  the 
judge  to  present  to  the  jiir^  ili^  ktibstantiil'  issues  lift  the  cause  aid' 
state  to  them  the  principles  of  law  governing  the  rights  of  the  par-  ' 
ties,  irrespective  of  whether  any  specific  instructions  are  requested 
'  by  coamsel  Or  not.     Barton  v.  Gray,  57  Mich.  ,  622/>23i  N.  W.   638} 
CentraPE.  Co.  v.  Harris;  76;  Ga.  SOa;  ,Uptott  v.  Paxton,  72  lowa^  299, 
33  N.  W.  773;  Donahue  v.  Windsor  County  Mut.  F.  Ins.  Go.  56  Tt.  379; 
.    Judson.  V.  Winstead,  80  Conn.,  384,.;q8,.Atl.  999,  ^5;  L,E.^.{Jif.S.)^  91,]j.,. 
,.;_  Tucker,  v.,  Satterthwaite,  120'.  N.  p.,  118,  27tS,i,I^i  45,  dpci^edy.jind^r  a 
(jj  atatul^i  so, providing.         ,,.,    ,,,,;   .);.,,,,,,  ,i._   ,,  -,-'    ,;^,,f 

That  a  general  request  that  the  judge  shall  so  charge  can  add  indnfdrce 

'.'    whatever  to-  the  judge's  obligation  in  this  respect,  seen  Hanover.  ,F.  ■ 

Ins.  Co.  V.  Stoddard,.  52  .Neb.  745,  73  iljr.  W.  291:.    And  where  tlie  judge 

^-'has  (failed- of  his  duty  in  this' respectj  and  it  ite  apparent  frojarthe 

'I'reeord  that  the  jury  probably  tools  i  a  wrong  view,  of  the. -law,  a  -  new 

-trial'will  be  awarded.    York  Park  Bldg.  Asso.  v.  Barnes,  39  Neb.f.$34, 

58  N.  W.  440.  ,_..     J.....-:     ;  .  :  ..;. 

3  Jones  V.  Seymour,  95  Ark.  593,  130  S.  W.  560;   Sandberg  v.  Borstadt, 
48  Colo.  96,  109- P?K!,!  419;  MitcheU  v.  Boyge^  rnrTex.  C^iT|.|  Apj.  ^, g 
,,,  12P,jS.  ■V7;.,1016;  Suiter  v.  Chicago,  R,  I,  &  P.,  R.  Co.  84  Neb.  25V],2i 
'  N.'V.  ■l'i3;',Thoma,s  v.,  Williiams,.  139  'W'is.  467,  I^.i'n.  'Wi ' 'I'isTJ^e 
'V;  Pye,  133  'd-a'.' 246,  65  S. 'e.  424;  Wari'ihfetoii  V: ' Killkh'ef,  l35'Mtfr''' 
1'  'iiii|il,  5,  115' S.' W.  492;  B*ftdb«ry  V.  Chidago;  R.  I.  &  P.  R.  Co.- W*!' 
l(,I'0W-a,51,  128N-.-W;  :1,'40L.R.A;(N,S4.  68.4;    ;,  ;;     -;  i  >  i^ 
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3.  State  Statutes  in  United  States  courts. 

Statp  laws  prescribing  tlie  mariner  in  whicli  th0  judge  shall 
disqnarge  hjs  duty  in  cjtiarging  tte  jury,  or  -the  papers  which 
he  will  permit, to  go  to  them  in  their  retirement,  or  the  requir- 
ing, the  jury  to  ^nswer  spepial  intprrogatoricfS  ..in  addition  to 
their  general  verdict^:  do  not  apply,  to  the  courts  of  the  United 
States.'  "I  "     '        '    .'■•  ■•     ■    .'!-  .   :-i 

1  Indianapolis  &  St.  L.  E.  Co.  v.  Horst,  93  U.  S.  291,  i23-L.  .-64.  898;  Niudd 
■  Vi  Burrows,  91  U.  S.  426,  23  Ii.ied.:286;  United  States  v.  Train,  12 
•  Fed.  852.    ^  ".  v  ■   >  -  ^    •  ' 

For  these  regulations' the  local  statutes  shotild  be  'consulted.  In  the  ab- 
sence of' any  regulation  requiring  it,  the  judge's  instructions 'need 'not 
be  reduced  to  "writi-tfg,  except  to  the  extent  necessary  for  enabling 
counsel  to  except.     Smith  v.  Crichton,  33  Md.  103,  108. '  ' 

,'    ^'    ■■■'    <'     ■:    --r     '^     ,      -ill  .1        ,;,>;-        r.      ..    ^•,,„-    .„,-'..     .         ■  ;    ..M    .;,-i 

4^  Right  of  requ€(st.  '  '  ■ 

A  party  has  a  right  ia  submit  a  question  of  law^rising  on  un- 
disputed facts  or  upon  a  hypothetical  statement  within  the  scope 
of  ,thp  eyidence,.and  to  haye.the  instruction  gf  the  court  given,, 
to.,, the,  jury  .thereon ;.,^4:^"'',  Ip^. error  to  rejtij's©  to  list^^/.to'a  timely 
request  :so-t0)do.'^;-.j't'v..i.' ■   .■(!-■  .:.(•-..■..      i  li.vri    .js    ■ 

1  Chapman  v.  McCormick,  86  N.  Y.  479;  Missouri,  K.  &  T.  E.  :Go..Vi  Mc- 
Glamory,  89  Tex.  (635,  35  S.  W.  1058;   Sutton  v.  Dana,  15  Colo. » 98, 

25    PaC.-90.'  ■'       '.:  ■     :!• 

The  Tight  of  counsel  to  present  re(}ueit's  to  charge  Was  considered-'in  O^Neil 

•    v.  Dry  Dock,  E.  B.'  &  B.  R.  Co.  129- N.  Y.  laSf  29  N.  E.  84i'iaWdTthe 

rule  stated  above  was  reiterated,  but  was  held  to  be  inapplicable  to 

,   -that- particular  case ,  .;  ;      ,   r,  ,.  ,    ,.,,  ,  ,,.  ,-.'T 

And  it  ''18 '  ferror  to-  refuse  a '  reqiiested  instruction  because  not  .included 
among  the  written  requests  presented  to  the 'judge  before  his  charge, 
'  in  -accordance  with  a  direction  to  that  leflieet,  where,  it  is  upon  a.  ma- 
terial' point'  which*  the  appellant  might  reasonably'  anticipate  would 
'  •  be  ■  covered  by  the  charge.     Gallagher  v.  -McMullin,  7  App.i  Div.  ,321, 
40  N.  Y.  Supp.  222. 

■ "'   '  "        •  ■  ■  ..  '•  ■,,     .  ,,,  :,'    ,,     ,  -|^,-,f,  t 

5.  Requiring  written  request;  time,  signature,  etd.  "  ' 

The ,  courts  geiierally  ha.ve  power,  eithet  by  statute,  rufe  of 
court,  iptr  under  the  practice  settled  by  adjudicated  cases,  ,to„re- 
quire  that  instructions  asked  for  be  pre,sented  before  ajjgvinient 
made  to  the  jury,'  or  before  the' geri^alcharge  to  the  juffy,'' 
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and  in  writing ;'  and,  in  some  states,  there  are  statutes  requir- 
ing them  to  'be'  iiufnbered  *  'aM  signed  by  the  patties  asking 
thesm,  or  ■j;heir  counsel.* 

E,u|;,  .notwithstanding  such  a' limit"  of  time,  counsel  acting  in 
good  faith  has  ,a,  right,  after  the  judge  has  instructed  tjie,  jury 
and  before  they  have  retired,  to  request  him  to  correct  an  error 
or  supply  a  deficiency.' 

.'    ■■  '1.'        I"         .."1    .  .      I  ll.i  ■  I         :h      <,'  '  .1;  :        :.  M      ,  .    . 

1  Manhattan  L.  Ins.  Co.  v.  Frantiscb, -17  Wall.  672,  67.8,' '21  L.' ed,  698, 
"■  700;  Chicago  v.  Fitzgerald',  75  III.  App.  174;  Craig  v.  Frazier,  127 
■Ind.  286,26  N.  E.  842;  Lake  Erie  &  W.  .K.  ;Coi  v.  Braflfoiid,  15,Ind. 
App.  655,  43  N.  ^E.  882,144  N.  E.  551;  liEla  v.'.'Gockshott,  lift, Mass. 
416,  418;  RieKeohane;  173' Mass.-i69;  60fN.  E.  406;  Bdot  v.^Boston 
Elev.  R.  Co.  183 'Mass.  418,  67  N. '  B:  865 ;  Ward  v.  Albernxarle  & 
E.  R.  Co.  112- N.  0:  168ri6  S.  Ev  021  {where  it  is  ^held  that  requests 
must  be' presented  at  or  before  the  close  of  the  evidence;  notwithstand- 
ing si'lehce  of  the  Code  ;[§'415]    in  rela'tion/ theretoj^   See  i also  cases 

■  there  cited)  ;  Galdwell  v.' Browni  9  Ohio  C.'C.'691,i  6:Ohi6  Q.  D.  604; 
'    Batdorff  v.- Pehler,  6  Sadler  '(Pa. )-'t 559,,  9  Atl.  ■468;'    According  to 

■  iShobei' 'v.  Wheeler,  113' 'N.  C.  370,  18  S.' E.  328,  it' is  discnetiopary 
'  Tvith  the  'jiirdge  whether  he  •will  consider  or  ignore  requests  handed 

■  to  him  out  of  time,  and  that' hd,  grants  or-jrefmseS)  a  request,  after 
"' argument"  begun  affords  no 'ground  for  eoinplaiint  to  the' other,  is^ide. 
'    But  according  to  Chicago' Anderson  Pressed;  Brick;  Co.  ■  v,  i  SobkoiWiak, 

148  111.  573,  36  N.  E.  572,  it  is  improper  to  refuse  an  instruction 
as^^^d,  pn-  the  ground,  that  it .  was  not  presented  in  ti|me,  in ,  th^  afc- 
i  sence  of  a,ny  rule  of  court ,  in ,  writing  ^  ajid  of  record,  limiting  the 
time.  Y'itliin  ;  whipl^  instructior^s  shall  |be .  jiresent^d.  The.  opinion  is 
silent,  however,  as  to  ^hpn,  the  request  was,  in  fact,.,subi^itted.  .'^See 

also  13  L.E.A.  272,  note,  and  14  R.  C.  L.  p.  80'2,  §  61.  ' 

'-  ■'■         '!';nj,    "      •    ,  "ij    ^,^'i;i  >  I  i     .,' '    !     I' r       -   1,1    '  it 

And  giving  'an  instruction  in  response  to  a  question  by  a  juror  after  the' 

other  instructions  had  been  given  is  not  a  violation  of  a'  rule  of  court 
that  instructions   will  not  be  examined  unless  presented  '  before  'the 
'    "cidBlmeilbteent  of  the  final  argument,  except  where  the  rule  will  work:j 
injustice,  the  question  of  the  juror  presenting,  in .  facftv '  such  an,  i  ex- 
ception as  was  eontem-plated  by  the  rule."   Arnold  v:  Phillipa,-iS9lfIll. 

App.    ai3.  ,.  ,  ,,  '     .  ,.  ,,,    ,,'Mi,.;i     ..:  •,■    •',. 

A  request  of  counsel  for  defendant,  while  plaintiff  was  making  his  closing 
SfieeBh,'  that  the  dourt  instruct  the  jury  upon  the  law  .of' the  case,  was 
held  premature  and  properly  refused,  in  Richmondi.&  M.  R.   Go»  v. 

■"^HtiBxphFeyS,  90  Va.  425,  IS'S.  E.  90L'     •  

In  Ohio,   not   only  must  thie  request  be  made   before   argument,'  but,   if 
,.    requested,  lithe  inatruqtioa  must  be' given  before;  argument.     jl!i(^fl^irp^j-y 
,;l"ville  V.  Root,  54  Ohio  S1(i.,523,  44  N.  _E.  ,237.  ,  But,  it  is  ifo:^,.,ei;ror 
.  for  ther 'CWiiti  in  its  final -ehairgg  to.  give  charges  submitte4  with,  re- 
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quest  that  they  be  miade  part  of  the  charge,  buti  without  request  that 
(they  be  given  before  argument  ; of ,  cdupsel.  Tj^oledp  v.  Higgins,  J2 
Ohio  C.  C.  646,  7  Ohio  C.  D.  29. 

2  Thus,  in  Utah,  an  instruction  not  presented  to  the  court  before  the 
charge  to  the  jury  is  given  has  been  held  properly  refused.  Flint  v. 
Nelson,  io  tJtah,  261,  37  Pac.  479.  It  is  stated  that  Comp.  Laws,  § 
3362  contemplates  that  instructions  be  presented  to  the  court^  before 
the  charge  to  the  jury  is  given.  '  '     ].,.,, 

Request  for  instruction  after  regular  charge  to  jury  comes  too  late.  Chi- 
cago V.  Le  Moyne,  56  C,  C.,A.  278,  119  Fed.  662.  , 

But,  in  Tenrtessee,:  counsel  should  first  hear  the  general  charge  and  then 
make  such  requests  as  in  their  opinion  are  right  and  proper  in  exten- 
sion: or  modification.  And  requests  for  special  or  additional  instruc- 
tions made  before  any  charge  has  been  given,  none  of  which  are  re- 
quested afterward,  are  properly  refused.  Railway  Cos.  v.  Hendricks, 
88  Tenn.  710,  13  S.  W.  696,  14  S.  W.  488.  So,  too,  where  they  are 
siiblnitted  at  the  conclusion  of  the  evidence  and  no  request  for  ad- 
ditional instructions  is  made  after  the  general  charge. :  Chesapeake 
O.  &  Si  W.  R.  Co.  V.  Foster,  88  Tenn.  671,  13  S.  W.  694,  14  S.  W. 
428.  It  is  usual,  however;  for  counsel  by  oral  argument  or  written 
statement,  sometimes  both,  to  present  their  views  of  the, law  of  the 
case  in  advance  of  the  general  i  charge.  That  is  a  proper  practice, 
and  instead  of  being  condemned;  it  is  to  be  encouraged;  yet  such 
presentation  is  not  to  be  treated  as  a  request  for  an  additional  in- 
struction, and  made  ground  for  reversal  if  not  adopted  by  the  trial 
judge.- 

S  lilanhattan  L.  Ins.  Co.  v.  Francisco,  17  Wall.  672,  21  L.  ed.  698;  Ricketts 
v.  Birmingham, Street  R.  Co.  85  Ala.  600,  5  So.  353;  Chicago  v.  Fitz- 
gerald, 75  111.  Ap^.  174;  Tays  V.  Carr,  37  Kan.  141,  14  Pac.  456; 
Caldwell  v.'  Brown,  9  Ohio  C.  C.  691,  6  Ohio  C.  D.  694. 

And  a  statutory  requirement  that  the  request  be  in  writing  applies  to  a 
..requested  instruction  for  a  direction  of  a  verdict.     Swift  &  Co.  v. 
Fue,  167,111.  443,  47  N.  E.  76i.  , 

Gdod  practice  requires  that  counsel  desiring  to  request  instructions  should 
■   present  their  requests  to  the  judge  in  separate  and  distinct  proposi- 
tions, fairly  and  legibly  written,  before  the  judge  begins  his  charge. 

If  the  presentation  of  requests  is  delayed  until  after  the  judge  has  ohjirged 
thfe  JAiry,.he  may  not  unreasonably  require  them  to  be  prespnted^oral-. 
ly,  or  by  reading  cthems,  he  responding  to  each  as  read;,  or  he,  may, 
in  his  discretion,  require  them  to  be  first  submitted  to  t^^  adverse 
counsel,  and  then  charge  those  that  are  consented  to  and  determine 
whether  or  not  to  charge  those  that  are  not  consented  to.  , 

The  court  is  not  bound  to  comply  with  an  oral  request  to  modify  a  written 
charge  where,  upon  reading  it  to  the  jury  in  its  exact  language,  the 
counsel  presenting  it  states  that  if  he  so  requested  in  writing  it  was 
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a  clerieal  error,  and  proceeds  to  istate  the  alleged  error,  and  the  court 
for  the  purpose  of  understai^ding  it  requests  him  ;to  reduce  the  modi- 
fication to  writing,  and  he  fails  to  do  so. ;  Savannah,  T.  &,  I.  of 
H.,R.  Co.  V.  Beasley,  ,94,Ga.  142,  21  S.  ,E.  285. 

*For  example,  see  Kan.  Gen.  Stat.  1909  (chap.  95,  §  /285)§  5879;  ,M«ison 
V.  Sieglitz,  22  Colo.  320,  44  Pac.  588;  Mclver  v.  WilliaHison-Halnell- 
.  .'Frasier  Co.  19  Okla.  454,  92  Pac.  170,  1.3  L.R.A.(N.S.)    696.,,  ,  .y. 

6 -For  instance,  se6' N.  C.'Code,  chap.  12,'  §  865,'  Consol.  Slat.  ;1919,  Kan. 

Gen.  Stat.  1909   (chap.  95,  §  285),'§  5879;  Craig  v.  Frazier,  127  Ind. 

.286,  26  2Sr.  E.  842;   Lake  Erie  &  W.  R.  Co.  v.  Braffoid,   ]5,:Ind.  App- 

,     App.  655,  43  N.  E.  882>  44  N.  E.,  ,551;   Mason  v.   Sieglitz,  22  Colo. 

(320,  44  Pac.  588.  :  ■  .   .      • 

That  request  should  be  numbered"  and  signed,  see  Collett  v.  State,,  156 
Ind;  64,  59  N.  E.  168;  Morisette  v.  Howard,  62  Kan;  463,  63  Pac. 
756;  Chicago  Live  Stock  Commission  Co.  v.  Fix,  15  Okla.  37,  78;  Pac. 
316;  Thornton-Thomas  Mercantile  Co.  v.  Bretherton,  32  Mont.  80,  80 
Pac.  10;  Moore  v.  Brown,  27  Tex.  Civ.  App.  208,  64  S.  W.  946. 

And  that  an  upsigned  request  n^ay  properly  be  refused,  see  Texas  &  P.'R, 
'     Co.  V.  Mitchell,  —  Tex.'  Civ.'  App. ■—,  26  S.  W.  154. 

But  where  a  request  is  adopted  and  mad^  the  charge  of  the  co'itrt  by' the  ' 
judge's  marking  it  "given"  and  signing  it  officially,  the  objection  that 
it  was 'not' signed  by  counsel  asking  it  is' without  merit.'  Galveston, 
■     H.  &S.  A.  E.  Co.  Vi  Neel,  —  Tex.  Giv.  App.  — ,  26  S.  VV.  788. 

The  object  in  requiring  prayers  for  instructions  to  be  numbered  and  signed 
is  not  for  the  information  or  guidance  of  the  jury,  but  for  the  conven- 
ience of  the  court  and  the  protection' of  the  parties  litigant  in  tie  inat- 
ter  of  preserving  their  objections' and  exceptions.  If  a 'party  dinits 
'  'this  requirement,  or' suferS' the  opposing ' party  to  do  so  Without  oh- 
jecting  in  apt  time,'  he  will  not  be  heard  afterwards  to  complain  of 
the  omission.  The' trial  court  is  not  bound  to ' intei1;ain  an  objection 
'  that'  instructions  are  not'  numbered  and'  signed  when  the  same  is 
presented  for  the  iirst '  time  on  a  motion  for  a  new  trial ;  nor  will  the 
appellate  court  consider  such  an  objectioil  on-appestl'or  writ  of  error, 
unless'  it  appears  that  timely  objection  was  made  in  the  court  bfelow. 
Moffatt  V.  Tenney,  17  Colo.  189,  SO 'Pac.  348,  and  cases-  cited.        ■  ' 

6  Crippen  v.  Hope,  38  Mich.  344 ;  Brick  v.  Bosworth,  162'Mass.  334,  39  N.  K. 
36;  s.'p.  chapman  v.  McCormiek,  86  N.  Y.  479.  See  also  Further  In- 
structions, infra,  §  54.  '       '  -   -  . .     ■ 

And  it  is  error  to  refuse  a  proper  request,  although  not  in  writing,  to  qual- 
ify the  charge  given,  where  such  qualification?  would  relieve  the  charge 
of  error,  and  without  it  the  charge  does  not  fully  and  kecurately  pre- 
'  '  sent  the  law.     Americus,  P.  &  L.  ,E.  Co.:  v.  Luckie,- 87  Ga.,  6,  13'iS.  E. 

105.'  •,,,,,  ,,  ,,     ,,  ,     ,       „,., 

And  ,a  necessary  .and,  proper,  instruction,  requested,  after  an  argument  on, 
each  side  has  been  made  to  the  jury,  is  imiproperly  refused ,  where,  it 
Abbott,  Civ.  Jur.  T.— 45.  '    '    '    ' 
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was  overlooked  by  counsel  before  the  argument,  unless  the  opposite  side 
will  be  unduly  prejudiced  by  giving  it.  Wills  v.  Tanner,  13  Ky.  L. 
Eep.  741,  18  S.  W.  166. 

And  a,  rule  of  court  requiring  requests  to  charge  to  be  made  before  the' 
general  charge,  was  held  in  Bradley  v.  Drayton,  48  S.  C.  234,  26  S.  E. 
613,  not  to  forbid  a  judge  from  stating  a  correct  legal  proposition 
upon  a  point  which  had  either  been  overlooked  or  insufficiently  stated 
to  the  jury  in  the  general  charge,  although  the  request  thereior  was 
not  made  until  after  the  general  charge.  ' 

So,  a  statute  empowering  the  judge  to  instruct  the  jury  at  the  conclusion 
of  the  evidence  and  before  arguments  of  counsel  does  not  forbid  an  in- 
struction to  disregard  an  assertion  by  counsel  in  argument  as  to  which 
there  is  no  evidence,  after  the  argument  has  been  commenced,  or  even 
after  the  jury  have  retired.  Boggess  v.  Metropolitan  Street  E.  Co.  118 
Mo.  328,  23  S.  W.  159,  24  S.  W.  210. 

6.  Right  of  counsel  to  see. 

Counsel  has  a  right  to  see  or  hear  the  requests  to  charge  -which 
•are  presented  by  his  adversary,^ 

1  This  right  is  essential  to  secure  a  fair  trial,  both  because  no  communica- 
ti-on  in  the  course  of  the  trial  should  be  received  by  the  judge  from 
either  side  in  exclusion  of  the  other,  and  because  the  omission  to  com- 
ply with  a  proper  request  of  the  adversary  is  not  unfrequently  fatal 
to  a  just  and  otherwise  regular  verdict.  The  right  stated  in  the  text 
is  recognized  by  Tinkham  v.  Thomas,  2  Jones  &  S.  237. 

But  an  Indiana  statute,  requiring  the  parties  desiring  special  instructions 
to  reduce  them  to  writing  numbered  and  signed,  and  delivered  them  to 
the  court  before  the  argument  commences,  was  held,  in  Walker  v. 
Johnson,  6  Ind.  App.  600,  33  N.  E.  367,  34  N.  E.  100,  not  to  have  been 
designed  for  the  purpose  of  affording  opposing  counsel  opportunity 
to  examine  the  instructions  asked  before  the  argument  commences, 
but  was  merely  to  afford  the  court  an  opportunity  to  examine  them 
before  giving,  modifying,  or  refusing  them.  If  it  is  desired  to  know 
in  advance  of  the  argument  what  instructions  the  court  proposes  tp 
give,  either  of  its  own  motion  or  the  motion  of  opposing  counsel, 
counsel  must  proceed  under  the  provisions  of  another  statute,  and 
request  the  court  to  indicate  what  instructions  are  to  be  given. 

7.  Ruling  on  requests. 

a.  In  general. — The  court  may  reject  a  requested  instruction 
which  is  not  correct  as  an  entirety,*  even  though  modification 
or  explanation  would  remove  the  defects  and  make  it  applicable 
to  the  case.* 
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And  it  is  proper  to  reject  a  requested  instrnction  which  pro- 
ceeds upon  a  view  of  the  law,  and  presents  questions  entirely 
different  from  and  inconsistent  with  those  embraced  in  correct 
instructions  given.' 

So,  too,  as  a  general  rule,  the  court  is  not  obliged  to  give  in- 
structions in  the  language  precisely  as  framed  and  submitted, 
however  correct  they  may  be,  but  may,  in  lieu  thereof,  give 
instructions  prepared  by  himself  covering,  as  he  views  the  case, 
all  the  questions  of  law  presented  upon  which  it  is  necessary  and 
advisable  to  instruct  the  jury,*  unless  it  is  otherwise  expressly 
provided  by  statute.' 

But  it  is  error  for  the  court  to  reject  instructions  sound  in 
law  and  applicable  to  the  evidence,^  unless,  in  lieu  thereof,  other 
correct  instructions  so  prepared  by  the  court  are  given  "^  or  the 
principles  urged  are  substantially  embodied  in  the  court's  charge 
already  given.* 

IMarriner  v,  Dennison,  78  Cal.  202,  20  Pac.  386;  Charter  v.  Lane,  62 
Conn.  121,  25  Atl.  464;  Atlanta  v.  Buchanan,  76  Ga.  585;  McOammon 
V.  Cunningham,  108  Ind.  545,  9  N.  E.  455;  Dickson  v.  Randal,  19 
Kan.  212;  Tower  v.  Haslam,  84  Me.  86,  24  Atl.  587;  Baltimore  &  0.  E. 
Co.  V.  Schultz,  43  Ohio  St.  270  (where  it  is  held  that  if  the  partj?  is 
not  entitled  to  the  instruction  in  the  very  form  in  which  it  is  re- 
quested, it  is  not  error  to  refuse  it)  ;  Burnham  v.  Logan,  88  Tex. 
1,  29  S.  W.  1067 ;  Amsden  v.  Atwood,  69  Vt.  527,  38  Atl.  263 ;  Rich- 
mond &  D.  R.  Co.  V.  Burnett,  88  Va.  538,  14  S.  E.  372.  According  to 
Marlborough  v.  Sisson,  23  Conn.  55,  however,  the  court  may  grant  the 
request  so  far  as  it  is  correct. 

Under  the  system  of  practice  prevailing  in  Missouri,  it  is  only  when,  by 
statutory  enactment,  instructions  are  required  to  be  given,  that  it  is 
error  to  refuse  to  do  so,  however  correctly  they  may  present  the 
law  and  however  much  they  may  be  authorized  by  the  evidence. 
Kansas  City  Suburban  Belt  R.  Co.  v.  Kansas  City,  St.  L.  &  C.  R.  Co. 
118  Mo.  599,  24  S.  W.  478. 

8  Alabama  G.  S.  R.  Co.  v.  Moody,  92  Ala.  279,  9  So.  238 ;  Condiflf  v.  Kansas 
City,  Ft.  S.  &  G.  R.  Co.  45  Kan.  256,  25  Pac.  562;  City  Nat.  Bank  v. 
Burns,  68  Ala,  267,  44  Am.  Rep.  147 ;  Dempsey  v.  Reinsedler,  22  Mo. 
App.  43;  Bishop  v.  Goodliart,  135  Pa.  374,  19  Atl.  1026;  Bartlett  v. 
Beardmore,  77  Wis.  356,  46  N.  W.  494.  Contra,  Ward  v.  Churn,  18 
Gratt.  801,  98  Am.  Dec.  749;  Carrico  v.  West  Virginia  C.  &  P.  R.  Co. 
35  W.  Va  389,  14  S.  E.  12,  where  it  is  held  that  such  an  instruction 
should  not  be  refused,  but  should  be  given  with  such  explanation  of  its 
meaning  as  will  insure  its  being  understood  by  the  jury  in  the  proper 
sense,  unless  the  instruction  is  inherently  defective. 
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sWaggatiian  V.  Nutt,  88  Md.  265,  41  A:tl.,154..  .     ,;:,,,.         :     ;, 
4  Texas  &  P.  R.  Co.  v.  Cody,  166  U.:S.  606,  41  L/ed:  1132,  17  Sup.,,C|;.  Rep, 
,,,703;  D,^vis  v.  ^t,  Louis,  I.  ,M.  &,S.,E.  Co.  53  Ark.  117,  7  L.R.A.  28,.3, , 
13  S.  W.  801;  O-'Rourke  v.  Vennekohl,  104  Cal.  254,' 37  Pac.  930;  Hil) 
V.  Corcoran,  15  Colo.  270,  25  Pae.  171;  Ryan  v.  Bristol,  63  Conn.  26,' 
27  JU.'SOO;   Chicago  V.  Moore,  139' 111..  2Dl,'  28  N.  E,  1071;   Gonlon  v. 
Oregon '  Short  Line  R.  Co.  23  Or.  499, ; 32  .Pac.  397;  Rouse  v.  Downs, 
5   Kan.  App.   549,  47   Pac.   982,;    Dorey   v.   Metrppolitfin  ^L.   Ins.   Co. 
172  Mass.  234,  51  :N"-,E.  974;  Naples  v.  Raymond,  72  Me.  213;  Chandler 
V.  DeGraff,  25  Minn.  88;   te'wis  v.  Ride,  61  Mi'ch.  97,  27  N.  W."S6V;" 
Archer  v.  Sinclair,  49  Miss.  343;  Lau  v.  W.  B.  Grimes  Dry  Goods  Co. 
38  Neb.  215,  56  N.  Wl  954';  Rublee  v.  BeMont,  62  N.  H.  365;  Path- 
V.  Thompson,  58  N.  J.  L.  188,  33  Atl.  391;  Morehouse  v.  Yeager,  71 
N.  Y.  594;   Leavering.  v.  Smi,th„ :  115 ;,N.   C.   385,.  20   S.   E.'446;   Long 
,    v.Reld,   4,  Pa.  Dist.   R.   71;    'Wade   v.   Columbia   Electric   Street  R. 
, Light*  P.  Co.  51  S.  C.  296^  29'S.,E.  233;  Scoville  v.  Salt  Lake  City, 
11  Utah,  60,  39  Pac,  481;  Reed  v.  Newfcomb,  64  Vt.  49,  23  Atl.  589. 
Contra,  Gottstein  v.'  Seattle  Lumber  &'  Commercial  Co.  7  Washi  424, 
35  Pac.  133;  Trezevant  v.  Rains,  —  Tex.  Civ.  App.  — ,  <25  S.W.  1092; 
Jordan  v.   Benwood,  42   W.   Va.   312,   36  L.R.A.   519,   26  S.   E.   26G; 
'  Blaiikensliip   v.  'Chesapeake  ■&' 0.   R.    Co.   94'  Va.  '449,   27    S.    E.   20 
■(citirig'i  Minor,  3d  "edl  §§  1084,  1085);  Rlieinheimer  v.  iEthaiL.  Ins. 
'  C6.  77  Ohio  St.  360;  83-N.  E.  491,'l5' L.R.A. (N.S.)   245.     -  :  '- 
Indeed,   the   preparation  of  a' charge  by   the   judge  may   oflen  haVe  'the 
Advantage  of  furnishing  the  jury  ivith  a  terse,  eonsecuti'\^e,  and  Id^ical 
statement  of  the  law  applicable  to  tlie' case,'  iii  place'cf  the  lb(5sd,"dis- 
jointed,  and  obscure  presentation  of  the  law  which  often  results  from 
giving  instructions  in  the  ,form  in  which'  they  are  prepared  and  sub- 
mitted by  counsel.  •  -     ,  ,  m  ,     ■  .,■  [, 

If  the  court  do  this,  it  should  embody  in  the  charge,  and  in  some  sufficient 
foriu  specifically,  and  not  by  vague  generalities  so  prepared,  either  lit- 
erally or  in  substance,  all  proper  instructions  asked  by  counsel.  Dis- 
,  ,,trict  of  Colurabia  v.  Gi;ay,'  1  App.  D.  C.  500;  Birmingham  P.  Ins. '"Co. 
y.  Pulver,  126  111. '329,  18  N,.'  E.  804.  And  so  prepare  his  charge' as  to 
avoid  all  in,consistencies,  and  not  h'ecet-sitate  the  indulgence  of' thejpre- 
sumptioii  tliat  the  jury  were  able  to  reconcile  tlie  apparent  inconsis- 
tencies or  jDenetrate  the  obscurities  of  the  charge.  Davis  v.  St.  Louis, 
'  I.  M.  &  S.;R.  Co. '53  Ark;  117,  7  L.R.A.  283,  13  S.  W.  '801.  ■  ' 

But  refusal  to  give  a  request  to  charge,  which  is  legal  and  adjusted  to  a 
distinct  matter  in  issije  affecting  the  result  of  the  suit,  is  ground  for 
.  a  nevp  trial,  according  to  Snp-wden  ,v.  Waterman,  105  Ga. '384,  31  S.  E. 
110,  ■\Yhere,  the  case  is, a  close  one  under  the  evidence,  and  the  issue  as 
to  which  the  instruction  was  asked  was  a  most  vital  one,  .although  in 
principle,  and  in  general  and  more  ,  abstract  terms,  the  requested  in- 
structiqn  may  be  covered  by  other  instructions'  given  by  the  court. 

And  if  for  want  of  time  the  judge  is . not  aWeito  prepare  and,  give,  in  his 
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general,  charge,  that  clear  ,ancL  succiflcti  statelpent ;  of  the  law  most 
.,  desirable  for  the  consideration  of  the  jury,  requests- to  charge  which 
iState  the  law  correctly,  and  in  such  clear,  terse,  and  comprehensive 
'■  '  ihahher  as  to  he  most  easily  understood  hy  the  jury,  should  be  given 
in  the  language  in  which  they  arte  preseirited.  Cook  v.  Brown,,  62 
Mich.  473,  29  N.  W.  46,  4  Am.  St.  Eep.  870. 
6  Thus,'  in  'SouiJh '  Dakota,  a  statute  requires  that  all  instructioiis  asked 
for  shall  be  given  oi:  refusefi  without  modification  or  change,  unless  the 
moiiiflcation  or  change' be  consented  to  by  counsel;  and  to  read  an  in- 
struction, as  an  instruction,  requested  by  one  of  the  parties,  in  language 
substaptially  different  frotn  that  reijuestedji's  a  direct  violation  of  that 
statute.  But  it  seems  that  if  the  juige  lias  any  doubt  as  to  the 
propriety  of  a  request  he  may  rnark  it  "refused"' and  cover  the  same 
ground  by  an  instruction  of  his  own.  Peart  v.  Chicago',  M.  &'St.  P. 
E.  Co.  8  S.  D.'igire'e  N.'VV,,814,  8  §.  I).,634,  67  N.  W.  837.  Whether 
i^he  judge  may  not  refiise  a  request  which  correctly  declares  the  law 
if,  in  its  own  charge,  <;he  same  pqint  is|  covered,  by  a  proper  instruc- 
tioji  (see  Informing  jury  as  to  effect  of  verdict,: — oh  costs, — on  im- 
prisonrnent,  infra,  §  53),  or  whether  it  may  not  modify  a  request 
and  give  sijch  modified  instructions  as  its  own  (see  note  1  to  §  8, 
infra)   are  different  questions. 

And,  in  Wiscon^n,  a  statute  requires  the  court  to  give  instruotiong  askpd^ 
"without  change  or  modification,  the  same  as  asked,  or  refuse  each  in 
full;"  but  this  does  not  forbid  a  change  or  modification  necessary  to 
conform  the 'instruction  to  tli6' law.  Eldred't.  Oconto  Co.  33  Wis.-134. 
Otherwise,  however,  if  the;  change  or  modificaftion  should  affect  ;injuri- 
,1     ously  the  right  of  the  party  , asking  the  instruction.        , 

go,  in  Alabam,a,  a  statute  requires, that  eharges  moved  for  l^y, either  party 

I  in  vcriting  must  b,e  given  or  refuged  in  the  terms  in  which  they  are 
writi^en.    Alabama  G.  S.  E.  Co.  'v. 'Moody,' 92  Ala.  2^9,  S  'so.  238!  ','  '  ' 

6  Thus,  in,  South"- Carolina,  the  Constitution  requires  the  cir(;uit  judge  to 
"declare  the  law;"  and  thisis  lield'to  nieah  that' he  shall  declare  the 
law'applicaWe  to  the  ease  before 'him.  And  to  refuse  requests  which, 
taken  in  connection  with  the  facts  as  shown  by  the  evidence,  enibody 
that  law,  is  a  fatal  dereliction  of  that  duty.  Wagener  v.  Parrott,  51 
S,  C.  489,  29  S:  E.  240.-     '  '  ;    '■   i   ,    '  i/        ,,        ,      ,    ',  ; 

A  requested  iiistructioh  which  supplies  an  'omission  of 'the  general  charge, 
as  (!o  a  material  point,  is  improperly  rejected.  Burnham-v.  Ldgain,  88 
i      Tex.  1,  29' S.  W:  1067.        

'See  liofes  4  and  5,  supra.         '  '      ,  ' 

8|Eiph'in.on!i  &  D.  E.  Co,  v.,  Burnptt,,  88,  Va.  538,  ,14  ,S.  E. '  372.  See  al^o  In- 
,forming  jury    as   ,to  effect   frl   verdict, — on   cqsts, — on   imprisonment, 

\^  ,'"infra,  ,§,  53.        ,',     ,     ,',' 

h.  Complex  nqiie'st. — When  iiistruotidiis  are  asked  in'  the 
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aggregate,  or  a  series  of  propositions  is  presented  as  one  re- 
quest, the  whole  may  properly  be  rejected  by  the  court  if  there 
is  anything  exceptionable  in  eitlier  of  them,'  or  if  either  of  them 
as  presented  requires  any  modiiication  or  amendment.* 

iMann  Boudoir  Car  Co.  v.  Dupre,  21  L.R.A.  289,  54  Fed.  646;  Indian- 
apolis &  St.  L.  E..  Co.  V.  Horst,  93  U.  S.  291,  23  L.  ed.  898,  and  cases 
cited;  Williamson  v.  Tobey,  86  Cal.  497,  25  Pac.  65;  Charter  v.  Lane, 
62  Conn.  121,  25  Atl.  464;  Birmingham  v.  Pettit,  21  D.  C.  209;  Baker 
V.  Chatfield,  23  Fla.  540,  2  So.  822;  Wilcox  v.  Mims,  95  Ga.  564,  20 
S.  E.  382;  North  Chicago  Street  R.  Co.  v.  Williams,  140  III.  275,  29 
N.  E.  672,  affirming  40  111.  App.  590;'  Wimbish  v.  Hamilton,  47  La. 
Ann.  246,  16  So.  858 ;  Tower  v.  Haslam,  84  Me.  86,  24  Atl.  587 ;  Kelly 
V.  State,  51  Neb.  572,  71  N.  W.  299;  Consolidated  Traction  Co.  v. 
Chenowith,  58  N.  J.  L.  416,  34  Atl.  817,  affirmed  in  61  N.  J.  L.  554, 
35  Atl.  1067;  Caldwell  \.  Murphy,  11  N.  Y.  416;  McGee  v.  Wells,  52 
S.  C.  472,  30  S.  E.  602;  United  States  v.  Musser,  4  Utah,  153,  7  Pac. 
389;  Good  v.  Knox,  64  Vt.  97,  23  Atl.  520;  Croft  v.  Northwestern 
S.  S.  Co.  20  Wash.  175,  55  Pac.  42;  Sweeney  v.  Erving,  228  U.  S.  233,. 
57  L.  ed.  815,  33  Sup.  Ct.  Rep.  416,  Ann.  Cas.  1914D,  905;  Armour 
&  Co.  V.  Kollmeyer,  161  Fed.  78,  88  C.  C.  A.  242,  16  L.R.A. (N.S.)  1110. 

2  Bagley  v.  Smith,  10  N.  Y.  489,  61  Am.  Dec.  756. 

c.  Modifying,  limiting,  and  qualifyvng  requests. — The  court 
have  power  to  modify,  limit,  or  qualify  a  request  to  charge,  so 
as  to  obviate  objections  raised  and  conform  the  instructions 
to  their  own  view  of  the  law; '  but  it  cannot  be  demanded,  as 
matter  of  right,  that  the  court  do  this,*  for  the  court  may,  if 
it  is  considered  desirable,  reject  the  request  altogether.* 

N"or  is  the  court  required  to  strike  from  a  requested  instruc- 
tion the  part  which  renders  it  defective,  and  charge  the  remain- 
der.* 

IVan  Gunden  v.  Virginia  Coal  &  L  Co.  3  C.  C.  A.  294;  8  U.  S.  App.  229, 
.52  Fed.  838;  Mathieson  Alkali  Works  v.  Mathieson,  80  C.  C.  A.  129, 
150  Fed.  241;  Dunham  v.  Cox,  81  Conn.  268,  70  Atl.  1033;  Evans  v. 
Givens,  22  Fla.  476;  Atlantic  Coast  Line  R.  Co.  v.  Odum,  5  Ga.  App. 
780,  63  S.  E.  1126;  Libby,  McN.  &  L.  v.  Scherman,  146  111.  540,  34  N. 
E.  801;  Koshinski  v.  Illinois  Steel  Co.  231  111.  198,  83  N.  e!  149; 
Ramey  v.  Baltimore  &  0.  S.  W.  R.  Co.  235  111.  502,  85  N.  E.  639; 
iSherfey  v.  Evansville  &  T.  H.  R.  Co.  121  Ind.  427,  23  N.  E.  273;  Moore 
V.  Chicago,  B.  &  Q.  R.  Co.  65  Iowa,  505,  22  N.  W.  650;  Evans  v.  La- 
feyth,  29  Kan.  736;  South  Covington  &  C.  Street  R.  Co.  v.  Core,  29  Ky. 
L.  Rep.  836,  96  S.  W.  562;  Stubba  v.  Boston  &  N.  Street  R.  Co.  193 
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Mass.  513,  79  N.  E.  795;  Shulz  v.  Shulz,  113  Mich.  502,  71  N.  W.  854; 
Bartlett  v.  Hawley,  38  Minn.  308,  37  N.  W.  342;  Archer  v.  Sinclair, 
49  Miss.  343;  Boggess  v.  Metropolitan  Street  R.  Co.  118  Mo.  328, 
23  S.  W.  159,  24  S.  W.  210;  Ballard  v.  Chicago,  R.  I.  &  P.  R.  Co.  51 
M:o.  App.  453;  Home  v.  People's  Bapk,  108  N.  C.  109,  12  S.  E.  840; 
Alexander  v.  Richmond  &  D.  R.  Co.  112  N.  C.  720,  16  S.  E.  896; 
,  Graves  v.  Jackson,  150  N.  C.  383,  64  S.  E.  128;  Yardley  v.  Cuthbert- 
son,  108  Pa.  395,  1  Atl.  765;  Knobeloch  v.  Germania  Sav.  Bank,  50 
S.  C.  259,  27  S.  E.  962  (where  it  is  held  that  modifying  an  erroneous 
request,  and  thus  freeing  it  of  some  of  its  faults,  without  other 
,change,  is  not  ground  for  reversal  at  the  instance  of  the  one  prefer- 
ring the  request,  even  though,  as  modified,  it  is  not  entirely  correct)  ; 
Missouri  P.  R.  Co.  v.  Williams,  75  Tex.  4,  12  S.  W.  835;  Industrial 
Lumber  Co.  v.  Bivens,  47  Tex.  Civ.  App.  396,  105  S.  W.  831;  Grace 
V.  Dempsey,  75  Wis.  313,  43  N.  W.  1127;  Speight  v.  Rocky  Mountain 
Bell  Teleph.  Co.  36  Utah,  483,  107  Pac.  742 ;  Miller  v.  Fireman's  Fund 
Iris.  Co.  6  Cal.  App.  395,  92  Pao.  332.  Otherwise  by  statute  in  Ala- 
bama. Alabama  G.  S.  R.  Co.  v.  Moody,  9g  Ala.  279,  9  So.  238  (hold- 
ing that  a  statute  providing  that  "charges  moved  for  by  either  party 
in  writing  must  be  given  or  refused  in  the  terms  in  which  they  are 
written"  does  not  prevent  the  judge  giving  an  oral  explanatory  charge, 
but  does  prohibit  him  from  qualifying,  limiting,  or  modifying  the 
charge  requested;  and  that  the  explanatory  charge  must,  in  its  pur- 
pose and  effect,  merely  simplify  or  relieve  the  charge  of  involvera^nt 
or  obscurity,  or  prevent  misunderstanding  and  misapplication ) . 

The  modification  should  be  appended  to  the  requested  charge,  and  in  such 
a  manner  as  to  show  the  precise  charge  and  the  precise  modification 
and  to  make  the  whole  intelligible  to  the  jury,  so  that  no  injury 
may  result  to  the  party  making  the  request.  Missouri  P.  E.  Co.  v. 
Williams,  75  Tex.  4,  12  S.  W.  835. 

And  it  should  be  applicable  to  the  facts.  Chesapeake  &  0.  E.  Co.  v.  Yost, 
16  Ky.  L.  Rep.  834,  29  S.  W.  326. 

But  it  must  not  deny  the  party  what  he  is  entitled  to.  Mallonee  v.  Duff, 
72  Md.  283,  19  Atl.  708. 

In  New  Mexico,  a  statute  empowers  the  court  to  modify  instructions  asked, 
indicating  tjie  modifications  by  such  words  as  "changed  thus,"  but 
prohibits  any  modification  by  any  interlineation  or  erasure.  This 
statute,  however,  was  held,  in  Denver  &  R.  G.  R.  Co.  v.  Harris,  3  N. 
M.  114,  2  Pac.  369,  to  be  directory  merely;  and  an  erasure,  although 
a  clear  violation  of  the  statute,  was  held  to  be  no  such  irregularity 
as  required  reversal,  inasmuch  as  no  prejudice  resulted  from  it.  In 
North  Dakota,  it  is  held  that  an  instruction  must  be  given  or  refused 
as  requested.     Landis  v.  Fyles,  18  N.  D.  587,  120  N.  W.  566. 

And,,  in  Ohio,  a  statute  forbids  the  judge  from  orally  qualifying,  modi- 
fying, or,  in  any  manner  explaining  to  the  jury  a  requested  instruction 
which  is  given.     Caldwell  v.  Brown,  9  Ohio  C.  C.  691,  6  Ohio  C.  D. 
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694.     The  court  may  of  course  ref use  ■  it,  ■  if  the  instruction  could  not 
properly  be '  given';   and,  even  if  it  is  'good  law,  if  the  proposition  of 
'  law  should  afterward  be' embodied  in  the  court's  geiieral  charge. 

SHoife  v.  Rich,  149  111.  .436,  35  N.  E.  352;  Rogers  v.  Leyde'n,  127  Ind.  55, 
■  26  N.  E,  210 ;. Missouri  ,F.  R.  Co.  v.  Cullers,  81'  Tex.  382,  13  L.R.A. 
542,^17  S.  W.  19.'  Especially  where  the  qualifieation  itself  would  be 
errpjieous.  Tobin  v.'  Omnibus  Cable  Co.  4  Cal.  Uhrep.  214,  34' Pae. 
124.  In  Columbia  &  P.  S.  R.  Co.  v.  Hawthorne,  3  Wash.  Terr.  353, 
19  Pae.'  25,  objection  was  made  that  modifications  were  not  made  to 
certain  numbered  instructions;  but  it  was  held  enough' that  the  modi- 
fications \ver.e  given  in  other  iiistructions  practically  embracing  those 
refused. _ 

3-JCeenan  v.  Missouri,  State  Mut.  In^.,  Co.  12  Iowa,  126;  Vaughan  v.  Pprter, 

,,      ,1S,  Vt.  266;   Rogers  y.  Leyden,  127  Ind.  50,  26  N.  E.  210,; ,  Murray  v. 

•   I     Woo,dson  County,  58  Kan.  1,  48  Pae.  654;  14  R.  C.  ,L.  g.'  806,  §  64. 

4  Mitchell  V.  Charleston  Light  &.P.  .Co.  45 -S.  C.  146,  31  L.R.A.  577,  22  S. 
-  ■E.,767.  /'"■'■..  ■  "       .  ,•      . 


d..Marlcing  histruciion^  "given"  or  "refused."— StSLtVites,  in 
sevei-al  i states  maJie,  it  the, duty  of  the  judge  to  mark  each  re- 
quested instruction  ''given"  or  "refused ;  '■'  ^  and,  although  they 
are  sometimes  held  to  be  manda'tory,^  it'  is  usually  sufficient 
if  there  is  a  substantial  compliance  with  these  'sta1;utcs.* 

But, mere  omission  to  so  mark  instructions  is  not  fatal  error 
if  ,i't,  can  ,b^ ,  ascertained  which  were  given  and  which  were  re- 
fused.* ISTor  ,is  it  error  to  omit,  to  mark  iiistructions  "given" 
if  they  were  in  fact  given/  or  to  omit' to  mark , "ref used"  an 
instruction: (which' was  in  fact  rejected.^  Otherwise,  however, 
of  failure  to  mark  "refused"  on  an'  instruction  refused,  which 
should  have  b'een' given.'  ■ 

1  See  the  various  Codes  and  statutes. 

,2Tyree,y.,  .P^rh^m,  66  ,4fa.  424;   Peart  v.  Chicago,  M.  &  St.  P.  R.  Co.  8 
,  S..D,.,431,,66,:f^.  Yf.,ili,  8  S.  d'.''634,  67  ,N.  W.  83t.,  '     ■' 

They  ate  generally,  iho'wever,  regarded  as  directory  merely.  ,  Turley  v. 
Griffin,  106  Iowa,  161,  78  N.  W.  660.    And  see  cases  in. notes  following. 

3  As,  where  tte  judge  writes  "refused"'  on  the  first  of  several  sheets  fas- 
tened together,  on  each  of  which  is  written  the  i'nstructlon  requested. 
Harvey  v.  Tam'a  County,  53  Iowa,  '228,  5  N.  'W.  1^0;  McDonald  v, 
iFairbanks,  161  111.  124,' 43  'N.  'E.  783;  ' Lawrencevilte  Cement  Co.  v. 
Parker,  21  N.  Y.Civ.  Proc.  Rep.  263,  15  N.  Y;  Supp.  577';  14  R.  C.  L. 
p.  767,  §  35. 
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0;;  writes  "the  :(orego,ing  are  all  refused"  at  the  bottom  of  thelfist,  sheet, 
feriiory  V.  Baker,  4-N.  M.  236,  13,'Pac.  30.'         ,' 

And  an  instruction,  or  a  series  of  instructions,  headed,  "Ins_tructions  given 
by  the  court  on  its  own  motion,"  and  so  placed  in  tlie  record  as  to  Ijp  , 
clearly  separate  and  distinguishable  from  the  instructions  presented 
by  the  parties,  is  a  sufficient  compliance  with  the  Nebraska  statute. 
Gillen  v.  Riley,  27  Neb,  158-;, 42,  N.  W-  10o4.;;  i .,  ^.    ,  i        ,  r.,,-      <•■     f 

Ui)der„the,  .Alabama., statute,  .the;  pr^sfdjiig   jiidge,;  in   marking,  a,  charge 

.,  ^  "given"  or  "refused," .  is  reijuired  only  tosign  hi^  name  thereto,  an;!. 

not  in  addition  to  attach  thereto'the  title  "Judge."    Kennedy  v.  Smith, 

'■''^9  Ala.'SS',  ll'So:  665.      '■''     '■■■''  i;!'-     "'■     ■-■/'.■•■.'■■;'.■     'i 

4  Harrigan  v.  Turner,  65  III.  App.  469. 

5  \Voi;ld's  Cplumbian  Esfposj^ion  y.  .Bell,  76  III.  App.  |591.; ,  Cleveland,  C.  C,.  , 

&  St.'!,.;  E.  Co.  'v.'  Hijstoa/75  til.  Ap,p.  6.51;   Turiey  y.   Griffin,   106 

Iowa,  161,  7(S  N.  W. '  66O:'  '      '         ' 

Nor  is  f,ailure,  to  so  mp.rl'C  instruction^  given  fatal  error,  notwithstanding, 
a  subseq^uent  statute  providing  that  neglect  or  refusal,  by  th^  ,cqu^t  to 
perform  any  duty  enjoined  by  the  preceding  sections  (which  includes 
so  marking  instructions)  shall, be  fatal  error,  where  the  appellant 
excepted  to  the  instructions .  given  by  noting  his  exceptions,  on^, the 
instructions  themselves,  although  he,  specially  excepted  to  the  failure 
of  the  court  to  so  a(ark  thein.  Eickhoff  y.  ISikenbary,  52  Neb., 332,  72 
N.W.  308.   .^','^  '■"  ■     '  "     ""  ''^  '^''  "  '',  "        ^  ,, /'  '' 

And  ,a  party, ,  v?hp^e ,  requested  charg.eSj  were  .  properly  refused  and  after- 
vifEirds  giyep  by  the  .ponsent  pi, his  advei;sary  .and  in,arked  "given  by 
consent,"  cannot  complain  ,because , WiRy  wer.e  so  given  and  so, marked. 
,  .jiljCansas  City,  M..  &,B.  R.Co.  y,,  Sander.s,  98,  Ala.  ,293,  ,13  So.  57,;  Kansas 
'   ,     City,  M.,&,B.  R.  Co..y,  Philips,  98  Ala.  Ip9„  13  So.  65. 
(iMcDonald  v.  Fairbanks,  161  111.  124,  43  N.  E;  783.:,    Failure  to  so,  mark 
,,,au,i,nstr;u,ction,  refused  amounting  to,  the,  iSaflte.  ,th,ing,,^a;  if.^g  w,a)rkejd,j; 
.  ,  Cjitappy.  iiartin,  ,33  Ill.,App,  438.  ,,>,,:.  :,,.i     'i    ;.■ 

T  Calef  V.  Thomas,  81  111.  478:         

If  the  presiding  judge  should  refuse  on  request  to  express  in  writing'  the 
giving  or  refusal  of  instructions,  and  tlife  party  aggrieved 'should  re- 
serve an  exception,  the  error  would' be  cause  of  reversal,  fbr' the'judge 
would  have  denied  a  right  .the  statute  confers^  andideprived  theipiarty,' 
•  of  the  opportunity  _of!  revising  in  an  appellate' tribunal  the 'correctness 
■  or   incorrectness   of  the   instructions.      But   the  mere-  failure   of,  the 
judge  from  inadvertence  to  indorse  the  instructions,  the  party  com- 
plaining not  directing  attention  to  the  failure,  and  taking  no  excep- 
I!  tiofl'  at' the  time  of  its  occurrence,  will  not  be  heard  on'  erfor  to  com- 
plain of  it.     BarnewRll  v.  Muijrell,  :108'  Ala.  ,366,,  ilS  So.  831,'  .  ,   , 

8.  Amended  or  substituted  requests.   ' 

'After  i-unreasonable  requests  ha^'e  been>  rejeetecl, -it  may  still 
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be  error  to  refuse  to  listen  to  specific  requests  whieh  would  have 
been  proper  if  made  alone  in  tbe  first  instance.^ 

iDeBost  V.  Albert  Palmer  Co.  35  Hun,  386. 

9.  Requiring  the  charge  to  be  in  writing. 

a.  In  general. — In  the  absence  of  any  express  statutory  or 
constitutional  requirement  in  relation  thereto,  vs^hether  or  not 
the  charge  to  the  jury  shall  be  in  writing  is  discretionary  with 
the  trial  court.  ^ 

IBaer  v.  Rooks,  2  C.  C.  A.  76,  4  U.  S.  App.  399,  50  Fed.  898;  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Campbell,  1  C.  C.  A.  293,  4  U.  S.  App.  133,  49  Fed. 
354. 

Where  the  instruction  is  definite,  and  contains  sound  views  of  the  law  ap- 
plicable to  the  case  and  intelligible  to  the  jury,  it  can  make  no  es- 
sential difference  whether  it  is  communicated  to  them  in  writing  or 
orally.  It  is  true  that  in  the  trial  of  causes  and  the  exposition  of 
the  law  to  the  jury,  the  reduction  of  the  instruction  to  writing  is 
certainly  more  formal,  less  liable  to  hasty  error,  and  may  enable  the 
court  the  better  to  mature  their  views,  and  more  distinctly  and 
formally  to  express  them  to  the  jury,  as  a  general  rule;  but  still  the 
law  may  be  sufficiently  expounded  to  the  jury  through  oral  instruc- 
tions. No  doubt  the  court  would  not  hesitate,  where  it  was  request- 
ed, and  deemed  by  counsel  to  be  material,  to  embody  their  views  in 
WT-iting,  in  advance  of  any  oral  commiinication  to  the  jury.  This 
matter,  however,  is  left  to  the  sound  discretion  of  the  trial  court,  and 
is  not  the  subject  of  review. 

But  when  verbal  instructions  are  given  to  the  jury,  it  is  certainly  the  right 
of  the  party  who  desires  to  except  thereto  to  have  them  reduced  to 
writing,  as  was  done  in  Smith  v.  Crichton,  33  Md.  103,  so  that  they 
may  be  reviewed  on  appeal;  and  where  that  is  done  it  is  no  good 
cause  of  complaint  that  the  court  in  its  discretion  chose  in  the  fii  st 
instance  to  charge  the  jury  orally. 

In  Illinois  instructions  must  be  in  writing.  Chicago  Hydraulic  Press 
Brick  Co.  v.  Campbell,  116  111.  App.  322;  Landt  v.  MoCuUough,  218 
111.  607,  75  N.  E.  1069. 


&.  Statutes. — In  many  of  the  states,  however,  statutes  or  coii- 
stitutional  provisions  make  it  the  duty  of  the  court  to  reduce  to 
writing  the  charge  or  general  instructions  to  the  jury,^  if  re- 
quired by  either  party ;  ^  and,  although  there  are  cases  in  which 
these  statutes  have  been  held  to  be  directory  merely,^  they  arc 
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generally  held  to  be  mandatory  and  must  be  strictly  complied 
with.*  Hence  to  charge  orally,'  despite  a  proper  request  for  a 
written  charge,*  is  error  requiring  a  reversal  of  the  judgment,' 
unless  the  requirement  has  been  waived  by  consent '  or  other- 
wise.^ 

Whether  it  is  essential  to  the  validity  of  a  written  charge, 
within  the  sense  of  these  statutes,  that  the  judge  giving  it  shall 
hiinself  have  written  every  part  of  it,  is  contested.'" 

1  14  E.  C.  L.  p.  765,  §  34;  Sanborn  &  B.  Stat.   (Wis.)  1898,  §  2853;  How. 

Anno.  Stat.  (Micii.)  §  6481;  Louisville  &,  N.  R.  Co.  v.  Hall,  91  Ala. 
'  112,  8  So.  371,  24  Am.  St.  Eep.  863;  Providence  Washington  Ins.  Co. 
v.'Wolf,  168  Ind.  690,  80  N.  E.  26,  120  Am.  St.  Rep.  395;  Kinyon  v. 
Chicago  &  N.  W.  R.  Co.  118  Iowa,  349,  92  N.  W.  40,  06  Am-  St.  Rep. 
382;  Mclver  v.  Williamson-Holsell-Frasier  Co.  19  Olcla.  454,  92  Pac. 
170,  13  L.R.A.(]Sr.S.)  696;  Texas  &  P.  R.  Co.  v.  Murphy,  46  Tex.  356, 
26  Am.  Rep.  272,  6  Am.  Neg.  Gas.  462. 

Prior  to  the  passage  of  the  Nebraska  statute  requiring  the  instruction  to 
be  reduced  to  writing  unless  waived  and  the  waiver  entered  of  record, 
the  practice  of  giving  oral  instructions  was  the  rule,  although  either 
party  had  the  right  to  require  the  judge  to  reduce  his  instructions 
to  writing;  and  some  of  the  judges  prior  thereto,  for  greater  cer- 
tainty, almost  invariably  did  instruct  in  writing.  The  statute,  how- 
ever, was  passed  to  make  the  duty  compulsory.  Yates  v.  Kinney,  23 
'  Nebi  648,  37  N   W.  590.     See  also  cases  in  note  5,  infra. 

2  For  example,   see  Kan.  Gen.   Stat.   1909,  chap.   95,   §   285;    Ark.   Const. 

art.  7,  §  23 ;  Campbell  v.  Miller,  38  Ga.  304,  95  Am.  Dec.  389 ;  Taber  v. 
Hutson,  5  Ind.  322,  61  Am.  Dec.  96. 

In  at  least  one  jurisdiction  the  statutory  provision  is  that  in  all  appeal- 
able cases  the  court  may  be  required  by  counsel  on  either  side  to 
charge  the  jury  in  this  manner.  Tresoa  v.  Maddox,  11  La.  Ann.  206, 
66  Am.  Dec.  198. 

8  Parker  v.  Chancellor,  78  Tex.  527;  Toby  v.  Heidenheimer,  1  Tex.  App. 
Civ.  Cas.  (White  &  W.)  439.  Contra,  Levy  v.  McDowell,  45  Tex. 
220. 

According  to  Scheuing  v.  .Yard,  88  Pa.  286,  neglect  or  omission  of  the 
judge  to  reduce  to  writing  his  answers  to  points  presented  in  writ- 
ing and  read  them  to  the  jury  before  they  retire,  is  not  available 
error,  although  the  statute  undoubtedly  makes  it  the  judge's  duty  so 
to  do,  bu);  does  not  declare  that  the  omission  shall  be  fatal  error. 

*  The  words  of  the  court  on  such  occasions  are  too  weighty  and  decisive  in 
their  influence  on  the  jury  to  be  omitted.  A  particular  turn  of  ex- 
pressioHj  given  perhaps  at  random,  may  be  decisive  of  the  rights  of' 
the  parties..    The  proper  construction  of  the  statute  therefore  is  that 
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the  wliole  charge  should  be  in  writing;  and,  tliat  it;sh,Ould  be;  given, 
literally, at  it  is,thuS|  writtert.  "Rising-Sun  &  ,Y.  Turnp.  Co.,  T;  Conway, 
7  Ini  187.  '    ,  '  '  ,  ^        .  ,'    ,     . 

In  Southern  Exp.  Co.  v.  Van  Meter,  17  Fla.  783,  35  Am.  Rep.  107,  the 
judge  had  refused  instructions  requeste3  by  the  defendant  and  orally 
charged  the  jury.  Subsequently,  and  before  the  jury  retired,  written 
instructions  offered  by  the'  plaintiff'  were  given  to  the  jury,  -the  court 
'  ■ ,  stating  that  they  [were  substantially  .the  ora,l  charge  he  ha^  gi"^en  and 
that  he  adopted  them  as,  his  ;iiis,trY,cti,C)ns.  lliis  |V\'as;,held^to  be  a  s,ub- 
stantial  compliance  with  the  statute  requiring  the  instructions  to  be 
wholly  in  writing.  ,  .  ,  ,^   , 

In, Powers  ,v.  Hazleton  &  L.  R.  Co.  33  OhiO;St.,429,  %,  court,, after , read- 
ing ja  written  charge  to  the  jury,.  Added  an/ unwrftten  remark  to 
Ayhipl],,,  just  as  soon,  as  the  jury  had  retired,  exception  was  taken, be- 
cause not  ii;  writing;  whereupon  the  judge  recalled  the  jury,, added 
,  the  remark  in  Avriting,to  the  charge,  ajid  read  it  to  the,  jury.  ;And 
,  t.his  action  of  the  court  was  sustained;on  appeal.  ,     ..   , 

And  in  Harvey  v.  Tama  County,  53  Iowa,; 228,  5  N.  yV.  130,,instinjctiong 
written  in. pencil  were  held  a  sufficient  Qompliance  with  the  statute.     ,| 

6  Penherthy  v.  Lee,  51  Wis.  261,  ,8,N.  ,W,  ,116,;  .Hartwig  y.  Gordon,  3,7  ,Neb.  - 

fi57,,56  N.  .W.,,324.  '.,  ,'   ,    :  , 

s  National  Lumber  Co.  v.  Snell,  ,47  jArk.  407,  IS.  W.,708;  Wettengel  v. 
Denver,,  20  Colo.  552,  39  Pap.  343;  Bradway  v.  Waiddell,  95  Ind.  ,170; 
Rich  v.  Lappin,  43  Kian.  066,  23  Pac,  lO.SS;  Seruton  v.  Hall,  ,6  Kan. 
App.  714,  50  Pac.  064;  Louisville,  &  N.  R.  Co.  v..  Banks.,  17  Ky.  L. 
Rep.  1065,  33  S.  W.  627;  Jenkins  v.  Wilmington  &,W.  R.  Co.  110  N.  C. 
^42,  15  ,S.  E.  193;  ,Equi,t,a,ble  F.  , Ins.  Co.  v.  Trustees  C.  P,  Churqh,.,. 91  ;. 
,-  irpnn.  135,  18  S.  W.  121,;.  ColumJ>ia  Ve^eer  ^.Box  po.  v.  Cottoij^ood 
Lumber  Co.  99  Tenn.  122,  41  S.  W-,  351;  Hpyseholder,  y.  Granby,  40 
,    Ohio  ^t.  430.    .  .   „  .,         .'  , 

And  failure  of  the  court  to  put  its  icharge  in  writing  as  required  by  atat- 

,,,!;titeis  not,  excused  by  the  fact  that  it  was  ilnpracticahle .  to  do,  so  in 

the  time  within  Avhich  it  was  necessary  to  conclude  the  trial.,   Jenkins 

V.  Wilmington  &,W:  R.  Co.  110  N.  C.  438,  15  S.  E.  193.  ..,    .,   , 

7  There  are  cases, 'however,  which  hold  that  failure  to  eharge'in  writing 

is  not  such  an  error  as  will  reverse  if  it  is  manifest  that  no  injury 
could  ,  result  ■  to  the  party  complaining.     Greathouse  v.   Summer  field, ' 

<,  25  111.  App.  296;  Walsh  v.. St.  :Louis  Drayage  Co.  40  Mo.   App,- 339. 

I,  Contra,  Shafer.  v.  Stinson,  76  Ind.  375.    And  see  notes, 5  and  6,  supra. 

8  Edwards  v.  Smith,  16  Colo.  52S,  27  Pac.  809;  Gaynor  v.  Pease  Furnace 

Co.  51  111.  App.  292;  Fitzgerald  v.  Fitzgerald,  16  Neb.' 413,  20  N.'w. 

,1  269;  Ohio  &  M.  R.  Co.  v.  Sauer,  4  Ohio  C.  C.  466,  2  Ohio  C.  D.  653; 

.'  'Stringham'v.  Cook,  75  Wis.  589,  44  N.  W.  777.  '  ■ 

9 As  by  silence,  or  failure  to'object  at  the  time,  or  failure  to  request'that 

'th6>  charge  be  in  writing.    'Anderson  v,  State;  34  Ark.  257;   Southern 


XXIII.- — THE    INSTRUCTIONS.  717 

'"■fixp.  Co.  V.  iVari  Meter/ 17  Fla.  783,  35  Am.  Eep.  107;  Souther  land  v. 

HanUeA,  56  Ind;  343;  Jaqua  v.  Cordesman  &' E.  Co.  106  Ind.  ,141,:  5  N. 

E.  907j  Head'V.  Langworthy,  15  loWa,  235;   Bird  &  M.iMap'Co.  v. 

'  Jones,  27  Kan.  1177;  Davis  v.  Wilson,  11  i  Kan.  74;   Garton  v.  Union 

City  Nat.  Bank,  34  Mich.  279;  Frye  v.  Ferguson,  6  S.  D.  392,  61  N. 

■„,  ,  W.  ipi,,  ^ ,,,,,.,  ,.     ,  ■    ■ 

4?aM.u|'Bi  to  except  toth^  direction  of  the  court  to  the  official,  .stenographer 

;,;  i.)to.  take  down,-^n,d  writei  out  ,the  charge  \ya^  held,  in  S,l^afer  v.  ^tinson, 

:    76  Ind.  374,  not  to  h^ia  waiver, of  the  rigl^t , of ,  the  party  to  have  the 

charge  in  writing  on  proper  requests  being  made.      ,,,     ;,,,,., 

lOTljUs,   Sellers  v.   Greencastle,   134   Ind.   645,,  34  N.   B.   534,  holds  that 

reading  to  the  jury  a  statute  as  part  of  the  charge  without  incoi'^0- 

rating  into  the  charg®,/*'^^  statute  as   read  violates' such  a '  statute. 

Contra,  Swartwout  v.  Micliigan  '  Air  Line  E.  Co.  24  Mich.  389.     See 

•■'' also  Burns  v.  State, '89'Ga.  527;' 15  S.  E.  748,^  where  the  judge  wrote 

the  nutnber'  Of  the  section  in  the'ichai-ge-  at -the  place  iwhere-.it  was 

read,  followed  hf  the  word  "read,"  and  read  the  section  verbatim  from 

the  Cede  itself. '  ■';',!- 

On  the  other  hand,  it  has  been  held  that' the  judge  may : write  part,  and 

adopt  the' charge  of 'another  judge^dn  part, .' or  wholly.     Ohio  &  M.  E. 

'  -  Co.  V.  Sauer,  4  Ohio  C.  C.  466,  2  Ohio  C.  D.  653.     Or  incorporate  ex- 

'     ■  tracts  from  law"  or  other  books,  i  dictate  the  whole  to  an,  amanuensis, 

before  delivery,  and  read  from^  his  •  copy   (Barkman  v.  State,  13  Ark. 

706),  or  have  it  printed  and  read  from  slips.        ■  .       '       '  i  ,i 

Tilie'  main  idea  to  be  considered  (whether,, it  be  in  the,  han4>vri^i:5g  ,flf  ,,th£ 

,J  jjhjudge,  or  inithat,  of  another),, according  to  IIousehol,de;r  Xj.,,Granby,  40 

Ohio  St.  430,,  is,  JDid  ,thes  judg.^  adopt  it  as,  his  chargg^in,,the  case  and 

,     was  it  in  such  form  that  the  jury  could  read  it  in  their  retirement  in 

'   casp' they  have  misapprehended  during  its  reading  hy  the  court?     "' 

c.  'What  must  he  in  writing^ — Statements  o£'' rules -of ,  law 
gbverhiii^' tlie  matters' in '  issue,  'Or  the  amount'  of  recoverjj  are 
instructions  within  the  tel-ihs  of  these' statiites.*     ■' 

iHarVey  v.  Keegan,  78  111.  App.'  475;  Bradway  v. 'Waddell,  95 -Ind:  170 
'  '  (error  to  charge' orally  as  to  nominal  damages).  So  held  of  an  in- 
"Stru'ction  that  the.- jury  Inust  try  the  case  upon  the  sworn  evidence  of 
, 'I'i witnesses,' independent  of  their  knowledge  of  facts  knpiwn  to  them,  but 
'■  .not.iiproved,  and  that  svich  knowledge  is  ;np,tj  to,  ip^uenpe,' them. 
..'.'  Equitable  F.  Ins.  ,0o,i  vi  Trustees.  C.,  .P,  Church,  pl.Jenn.  135,  18  S. 
"W.  121.    And  see  notes-jgiand,  6,  of  preceding  subi^i|Vlsioi;i. 

But  the  court  certainly  has  the  right  to  orally  rule  upon  the  admissibility 
of  evideijce,  or  upon  any  other  question  that  may  arise  in  the_  course 
of  the  trial,  and  to  give  it^  opinion  as  to  the  law  governing  the  same. 
Fruei-iey   V.'  Eaglefeon,  '15   Ind;  App.  '88',"48i  N.   E.   146;  i    Or  -to;  state 
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orally  the  purpose  for  which  evidence  is  admitted.  Farmer  T.  Thrift, 
94  Iowa,  374,  62  N.  W.  804;  Providence  Washington  Ins.  Co.  v.  Wolf, 
168  Ind.  690,  80  N.  E.  26,  120  Am.  St.  Rep.  395.  Or  that  certain  facts 
stated  are  admitted.  Hinckley  v.  Horazdowsky,  133  111.  359,  8  L.R.A. 
492,  24  N.  E.  421. 

So  he  may  orally  instruct  the  jury  to  disregard  evidence,  as  to  the  form  of 
the  v6rdict,  and  the  like.  Bradway  v.  Waddell,  95  Ind.  170,  and  cases 
cited;  Illinois  C.  E.  Co.  v.  Wheeler,  149  111.  525,  36  N.  E.  1023. 
Contra,  as  to  form  of  verdict.  Burns  v.  State,  89  Ga.  527,  15  S,  E.  748 
(criminal  case). 

And  general  remarks  to  the  jury  as  to-  their  duties  as  jurors,  and  not 
relating  particularly  to  the  ease  on  trial,  need  not  be  in  writing. 
Moore  v.  Platteville,  78  Wis!  644,  47  N.  W.  1055. 

An  oral  statement  that  an  instruction  read  to  the  jury  was  read  by  mis- 
take, and  that  they  should  not  consider  it,  was  held  not  to  be  an 
oral  instruction,  in  Wall  v.  State  ex  rel.  Kendall,  10  Ind.  App.  530, 
38  N.  E.  190.  So,  also,  in  Dodd  v.  Moore,  91  Ind.  522,  of  an  oral 
statement  that  the  ''plaintiff  has  requested  some  instructions  which  are 
in  writing,  and  I  will  read  them  iirst,  and  I  read  them  as  the  law." 
See  also,  Ohio  &  M.  E.  Co.  v.  Stansberry,  132  Ind.  533,  32  N.  E.  218, 
where  the  judge  during  the  reading  of  the  written  charge  stopped 
and  said:  "That  is  not  correct;  I'll  read  that  again,"  and  thereupon 
reread  the  instruction. 

Nor  need  a  direction  that  the  jury  retire  and  bring  in  a  verdict  covering 
the  issues  of  the  case,  where  they  have  brought  in  an  informal  verdict, 
be  in  writing.    Lehman  v.  Hawks,  121  Ind.  541,  23  N.  E.  670. 

In  Illinois  and  Georgia  a  peremptory  instruction  to  find  for  one  of  the 
parties  should  be  given  in  writing.  Kean  v.  West  Chicago  Street  E. 
Co.  75  111.  App.  38,  and  cases  cited;  Harris  v.  McArthur,  90  Ga.  216, 
15  S.  E.  758.  But  an  oral  announcement  to  counsel  in  the  presence 
of  the  jury  that  It  would  give  such  an  instruction,  followed  by  the  in- 
struction in  writing,  is  not  available  error.  Brewer  &  H.  Brewing  Co. 
V.  Boddie,  162  111.  346,  44  N.  E.  819. 

But  in  Iowa,  direction  of  a  verdict  is  not  an  instruction  in  the  sense  of  a 
statute  requiring  instructions  to  he  in  writing.  Leggett  &  M.  Tobacco 
Co.  v.  Collier,  89  Iowa,  144,  56  N.  W.  417.  And  according  to  John- 
son T.  Eider,  84  Iowa,  50,  50  N.  W.  36,  a  verbal  direction  to  a  jury 
which  have  rendered  a  verdict  in  gross  violation  of  the  charge,  to 
retire  a  second  time  and  return  a  verdict  in  accordance  with  the 
charge  given  them,  is  not  available  error. 

d.  Charge  taJcen  down  hy  stenographer. — Whether  or  not 
it  is  a  sufficient  compliance  with  the  statute  that  an  oral  charge 
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is  taken  down  by  the  ofScial  stenographer  and  subsequently  re- 
duced by  him  to  writing  is  contested.' 

1  It  is  sufficient  by  the  express  terms  of  the  Wisconsin  statute  1917,  §  2853. 
But  it  Is  not  enough  for  the  judge  to  certify  in  the  bill  of  excep- 
tions that  the  charge  was  oral  and  that  the  reporter  had  stated  to 
the  court  that  he  had  taken  it  down,  but  had  lost  it.  Penberthy  v. 
Lee,  51  VVis.  261.  The  Michigan  statute  requiring  written  instruc- 
tions generally  does  not  apply  where  a  stenographer  is  employed. 
Howell's  Mich.  Stat.   {2d  ed.)   §  11,926. 

tn  Nebraska,  under  a  statute  requiring  all  instructions  to  be  in  writing 
and  filed  with  the  clerk  before'  being  given  to  the  jury,  unless  the  writ- 
ing is  waived  as  provided  by  the  statute,  it  seems  that  instructions  giv- 
en orally  by  consent  may  be  taken  down  by  the  stenographer,  but  that 
they.mUiSt  be  reduced  to  writing  and  filed  with  the  clerk  before  the 
case  is  finally  submitted  to  the  jury,  and  that  the  filing  is  not  waived 
by  mere  permission  to  give  the  instructions  orally,  as  it  is  the  duty  of 
the  steiiographer  to  take  down  all  oral  proceedings  in  court  and 
reduce  the  same  to  writing.  Yates  v.  Kinney,  23  Neb.  648,  37  N.  W. 
590. 

That  it  is  not  sufficient,  see  Shafer  v.  Stinson,  76  Ind.  374;  Crawford  v. 
Brown,  21  Colo.  272,  40  Pac.  692  (where  the  oral  charge  was  taken 
down  by  the  stenographer,  and  immediately  reduced  to  writing  and 
handed  to  the  jury  before  their  retirement)  ;  Rich  v.  Lappin,  43  Kan. 
666,  23  Pac.  1038;   Eowden  v.  Achor,  95  Ga.  243,  22  S.  E.  254. 

e.  Charge  subsequently  reduced  to  writing. — So,  also,  there 
is  conflict  as  to  whether  a  statutory  or  constitutional  require- 
ment that  the  charge  and  instructions  be  in  writing  is  satis- 
fied by  the  subsequent  reduction  to  writing  of  a  charge  or  in- 
structions given  orally.' 

I  Thus,  in  National  Lumber  Co.  v.  Snell,  47  Ark.  407,  1  S.  W.  708,  where 
an  instruction  given  orally,  despite  a  timely  request  that  it  be  in 
writing,  was  subsequently,  during  argument,  reduced  to  writing,  and, 
after  the  argument  read  to  the  jury  in  connection  with  the  other  in- 
structions, it  was  held  that  there  was  no  error  demanding  a  reversal. 

But,  according  to  Toledo,  W.  &  W.  K.  Co.  v.  Daniels,  21  Ind.  256,  it  is  not 
enough  for  the  judge  to  set  out  in  writing  in  the  bill  of  exceptions, 
upon  objection  being  made  to  the  charge  being  oral,  the  mere  words 
used  by  him  in  his  verbal  charge. 

/.  Oral  explanations,  modifications,  additions,  etc. — Tlie 
court  has  no  power  under  these  statutes  to  explain,  modify, 
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add  to,  .or  othersvise  change  its  written  charge,  e?;cept  in  writ- 
ing.' 

IDorsett  v.  Crew,  1  Colo;  .18,;  City  Bank  v.  Kent,  57  Ga.  283;  McEvven,  v. 
Uoref,  60..in.  32;. .Bradley  vi  Waddell,  95  Iiid.  i70;  Head  v,  Lang- 
worthy,  15  Iowa,  235;  O'Donuell  ,v..  Segar,  25  Mich.,  367;  Hartwig  v. 
Gordon,  37, Neb.  657,  56  N.  W.  324;  Currie  v. ,, Clark,  90, N.  C.  360; 
Columbia'  Veneer  &  Box  Co.  v.  Cottonwood  :Lumber  Co.  99  Tennl  122, 

'       41. S.  W.  351;   14  E.  C._  L.  p.  767,   §,  34. 

So,  in  Alabama,  the  court  cannbt'oraUy  correct  its  written  charge.  Louis- 
vflle&.N.  R.  CoJ  V.  Hall,  91  Ala.  112,  8  So.  371.  .Nor  oan  it  .orally 
modify  the  charge.  Alabama  G.  8.  .R.  Co.  v.  Moody, ,  92  Ala.  279,  9 
So.  238.     But  it  may  orally  explain;  the  charge.     Ibid.  , . 

g.  Nuvibering  paragraphs  of  the  chwtge. — ^^Statutes  some- 
times inake  .i^t  the,  ,duty,  of  the  court  to  give  its  written  charge 
in  coaaisecntively  numbered  paragraphs;  hut  mere  failure,. so  to 
do  is  not  fatal 'to.  the  charge.' unless  prejudice  has  resulted  there- 
from,' and  upon  a  timely  objection  an  exception  has  been 'saved.* 

1  Miller  v.  Preston,  4  N,  M.  396,  17'  Pac.  565. 

'S  Gibson  V.  Sullivan,  18  Neb.  558,  26  N.'W..  253.  "    ■' 

h.  Signing  the  charge. — Failure  to  comply  with  a  statute  re- 
quiring the  charge  to  be  signed  by  the  court '  is  fatal  to  the 
charge  if  a  timely  and  proper  exception  has  been  saved.^ 

i,."     •      '    ,1   'I!  Ir  .'  '         .  ,   ,      .7,  .'Mi.;,.,.'.. 

1  Utlless  1  there '  ia  Such  a' statute  to  this  effect  it.  is  no  objection  thai  the 
,1     court  h^s  not  signed,  jts. charge..    Hunter  v.  Parsons,  ^2  Mich.  96. 
In  Iowa  it  vi'as  heild  error  for  the  judge  to  neglect  to.  sign  the  instr,uctions. 

Halley  .v.  Tichenor,  120  Iowa,  164,  94  N.  W.  472. 
Z.Tyreev.Parham',  66  Ala,  424;  Jones  v.  Greeley,,  25  Fla.  629,  6  So.  448. 
.  .     ..Contra,  Parker  v.  Chancellor,  78  Tex.  524,  15,  S.  ,W.,  157   (holding  that 

no. possible  hajm  could  result  from  the  omission). 

iO.  Porm  and  style  generally. 

It  belongs  to  the  judicial  office  to  exercise  discretion  as  to 
the  form  and  style  in  which, tq, expound  the,, law  anfj,  comment 
on  the  facts,'  so  long  as  the  court  shall,  in  the.  exercise  of  that 
discretion,  fairly  and  fully  inform  the  jury  of  the  rules  and 
principles  of  .the  law  applicable  ito  the  case  .by  i  which  they,  are 
to  be)  guided  in  forming  their  verdict.*  , : , 
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'-'And  it  is  not  error  for  itHe  court  in  its,  cliarga  t,o,  refer  to 
other 'paragTaphs- thereof.*  "■;.    '  i  -  n   i,      .    ,  ,,,|' 

l-Msffatt  V.  Teniley,,  17' Colp//l»9,  30  Pac.  U&,-,  ISToblev.  Worthy,  ],  Ind. 
Terr.  458,  ,45  S.  Wj  137 ;  .Cfljiftineptai  Imprpy,  Co.  v.  Stead,  ,95',  U.  S. 
161;  24  Lti  ed.;  403.'  A.jid  unless  ther-e, he,  error  prejudicial  to  the 
party  '  complaining  it,  is,  mo  ground  f pr  .  coBiplaint  , that  another  and 
rbetter  ifiode  could  have  been  adopted.  Gulf,,  Cj.  &,  S.  F.  Kj.  Co.  y.  Dun- 
lap,  -1-  Tex;  I  Civ.  App,  —,,26  S-..,W.  655.        '      ,    •       '    ^ 

8  So,  whether' 'the  charge  be  but  !a  single  proposition,  or  several  propositions 

'  !  set  forth  in  one  or -jiiove  paragraphs  or,  in  the  ,fo,rm,;of  separate  ajid 

distinct  sentences. iJWhich, can., be., intelligent,Iy  read  only  as, a  whole. 

'"Terre   Haute  &   I.,,  E.   Co.   v.   Eggraann,   159   111.,  ,^50,,   42   N.   E.  ,970; 

'    'Atchison,  T.  i&S.  E.  ,E.  ,Co,.,  v.  Calvert,  ,^2  Kan.'  547,  34  Pac.  976; 

Gemmill  v.  Brown,  ,25,  Ind.  App.  6,  ,56  N.   E.  691;   Meyer  v.  Boepple 

Button  Co.  112  lO'Wa,  51,  ,83  N.  W.  809.  '   '   ,  , 

Nor  'is' tlhe  court  called' upon' to  adopt  the  categorical  .form  ■VYhiel^,  pounsel 
choose  to  present  to  it.  '  Continental  Improv.  Co.  v.  S±^a.d,,,;9,5,  ,U.  S. 

'■'   '  161,  24  L.  ed:  403;  and  cases  cited.  .See,  also,  supra,  §,  7,.,a. ,  , 

An  instruction  Was  held  'riot  to  bg  erroneous 'merely  because  it  began,  with 
the  formula  "the  jury  are  instructed  for  the  plaintiff,"  although  the 
form  was  criticized  as  objectionable  in  Illinois, C, ,  R.,  Co.  v.  Larson, 
152'  111;  326,  38  N. 'E.  784.  ,,  ,     ,     ,,  ,',,,,!, 

Biit  the  cb'iirt  should  refrain  from  the  use  of  expressions  calculated,  to  ex- 
cite prejudice  and  hostility  in  the  minds  of  the  jury  against  one  party 
and  'sympathy 'for  another,  and  not  tending, to  induce  a, deliberate  and 
impartial  consideration  and  determjination  of  ,th,e  ispiie?.  ^  Hogfin  v. 
'  '''Central  Park,"N.'&  B:  Eiver  E.  Co.  124  N.  y,.  647,, , 26  N?  E.  950 
"'      (error  to  so  indulge);,.  ,  ,      ,,,,.  ,,; 

3  O'Leafy  v.  German  American  Ins.  Co.  100  Iowa,  390,  69  N.  W.  686, 

1,1.  Clearness,  definiteriess,  and  certainty.      ' 

,,.  ,The  court's,  charge  in  chief  and ' all  instructions  given  by  it, 
■whether  of  its-own,  mO'tion.  or  upon  request,  of  counsel,  .should 
be  clear,  definite,  and-- certain;*  but  a  mere,  slip  of  .the  tongue 
or  pen,^  or  mere  ineS:actness  or  looseness  in  its  verbal  istruc- 
ture,*  i^  iibt  fatal  to  a'  charge  or  instruotionj  otherwise  unob- 
jectionable, if  the' jury  were  not  misled.  '  JNor  isj-verboseness, 
if, ^tripped  of  ,,i,ts,,  verbiage,  the  chA'rge  still  contains  the-^iegsence 
of  the  law  applicable  to  the  facts.*  i        "■",  '" 

'  ■=  ^iJid^it.is  incumbent  upon  ,]the  party  making  a  request  to 
charge  the 'jury,  to  put  his  pr(^position  in  qlear,  precipe,,  and  in- 

t^Rigible  forth,  so  that  n©  reasonable. ground  can  b9  left  fpr  mis- 
Abbott,  Civ.  Jur.  T.— 46. 
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apprehension  on  the  part  of  the  jury;  and  an dnstruotion  am- 
biguous or  unintelligible  as  requested  may  properly  be  refused.* 

1  Chabert  v.  Russell,  109  Mich.  571,  67  N.  W.  902 ;  Glickson  v.  Shannon, 

88  111.  App.  240;  Eenner  Bros.  v.  Thornburg,  111  Iowa,  515,  82  N.  W. 
950;  Gaffney  v.  St.  Paul  "City  E.  Co.  81  Minn.  459,  84  N.  W.  304; 
Sehrunk  v.  St.  Joseph,  120  Wis.  223,  97  N.  W.  946;  Southern  Coal 
&  Coke  Co.  V.  Swinney,  149  Ala.  405,  42  So.  808;  Dederick  v.  Central 
R.  Co.  74  N.  J.  L.  424,  65  Atl.  833;  Gulf,  C.  &  S.  F.  E.  Co.  v.  Garrett, 
—  Tex.  Civ.  App.  — ,  98  S.  W.  657;  14  R.  C.  L.  p.  770,  §  38. 
charges  to  the  jury  should,  if  possible,  be  plain,  simple,  and  easily  under- 
stood. They  should  be  free  from  obscurity,  involvement,  ambiguity, 
metaphysical  intricacy,  and  tendency  to  mislead.  A  charge  obnoxious 
to  any  of  these  objections  should  always  be  refused,  even  though,  on 
dissection,  it  may  assert  a  correct  legal  proposition.  The  office  and 
purpose  of  charges  are  to  enlighten  the  jury,  and  to  aid  them  in  ar- 
riving at  a  correct  verdict,  as  plain  common-sense  men.  In  other 
words,  they  should  be  made  up  of  plain  propositions  of  law,  applicable 
to  the  tendency  or  varying  tendencies  of  the  evidence,  and  they  should 
go  no  further.  Louisville  &  N.  R.  Co.  v.  Hall,  87  Ala.  708,  4  L.R.A. 
710,   6   So.   277. 

And  it  is  error  to  so  qualify  an  instruction  correct  as  requested  as  to 
render  it  ambiguous  and  of  doubtful  meaning, — especially  where  the 
case  is  a  close  one  from  a  legal  standpoint.,  Chabert  v.  Russell,  109 
Mich.  571,  67  N.  W.  902. 

But  a  charge  is  not  objectionable  for  generalization  and  abstractions  mere- 
ly leading  up  to  the  statement  of  the  law  determining  the  rights  and 
responsibilities  of  the  parties  on  the  issues  of  fact  involved.  West 
Memphis  Packet  Co.  v.  White,  99  Tenn.  256,  38  L.R.A.  427,  48  S.  W. 
583.  , 

2  Where  a  charge  is  so  exceptional  in  the  prominence  given  by  repetition  to 

the  correct  principle  that  to  hold  that  the  jury  could  have  been  misled 
by  what  was  evidently  a  slip  of  the  tongue  or  pen  on  the  part  of  the 
court  would  be  to  impute  to  the  members  of  the  jury  such  a  want  of 
ordinary  capacity  as  would  prove  them  unfit  for  services  as  jurors,  a 
new  trial  is  properly  refused.  Smith  v.  King,  62  Conn.  515,  26  Atl. 
1059. 

3  It  is  not  easy  in  the  midst  of  a  lengthy  charge  always  to  choose  the  best 

method  of  expressing  an  idea,  or  to  speak  with  absolute  accuracy ;  and 
it  is  enough  if  the  language  used  is  such  that  it  may  be  freely  assumed 
to  have  been  correctly  understood.  Davidson  v.  Kalh,  95  Mich.  469,  55 
N.  W.  373. 
For  some  illustrations  of  cases  applying  the  rule  as  thus  stated,  see 
Chattanooga,  R.  &  C.  R.  Co.  v.  Owen,  90  Ga.  265,.  15  S.  E.  853  (where 
the   context   showed   the   intended   meaning   of   the    inaccurate   state- 
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ment)  ;  Exchange  Nat.  Bank  v.  Darrow,  154  111.  107,  39  N.  E,  974 
(where,  when  taken  in  connection  with  the  other  instructions,  the  in- 
struction complained  of  was  fully  explained)  ;  Baltimore  &  P.  K.  Co. 
V.  Cumberland,  12  App.  D.  C.  598  (where,  although  to  some  extent 
misleading,  the  instruction  was  accompanied  by  an  explanation  so 
clear  and  ample  as  to  leave  no  doubt  as  to  its  meaning)  ;  Chicago 
&  A.  R.  Co.  V.  Anderson,  166  111.  572,  46  N.  E.  1125  (where  the  dif- 
ference between  the  words*  used  and  the  proper  words  was  so  slight 
as  to  probably  not  mislead ) .  See  also  Berkson  v.  Kansas  City  Cable 
R.  Co.  144  Mo.  211,  45  S.  W.  1119  ,  (holding  that  obscurity  or  in- 
accuracy of  expression,  is  not  material  unless  it  substantially  affects 
the  merits  of  the, action). 
T^iG  same  rule  applies  to  the  inadvertent  misuse  or  confusion  of  terms. 
See,  for  example,  0'Calla,ghan  v.  Bode,  84  Cal.  489,  24  Pac.  269  (an 
action  for  negligent  killing,  the  court  in  its  charge  using  the  word 
"plaintiff"  instead  of  the  word  "decedent");  Mann  v.  Higgins,  83 
Cal.  66,  23  Pac.  206  (where  the  court,  in  charging  on  the  subject  of 
preponderance  of  evidence,  used  the  word  "testimony"  instead  of 
"evidence")  ;  Southern  Bell  Teleph.  &  Teleg.  Co.  v.  Jordan,  87  Ga. 
69,  13  S.  E.  202  (where  the  court  used  the  word  "defendant"  for 
"plaintiff,"  the  context  showing  that  plaintiff  was  really  intended)  ; 
O'Connor  v.  Langdon,  2  Idaho,  803,  26  Pac.  659  (where  the  court  used 
the  conjunctive  "and"  instead  of  the  disjunctive  "or";  the  charge 
repeatedly  and  correctly  stating  the  law)  ;  Clifton  v.  Granger.  86 
lovva,  573,  53  N.  W.  316  (where  the  court  in  charging  as  to  the 
rules  fol-  weighing  testimony,  used  the  word  "him"  instead  of  the 
words  "him  or  her;''  the  charge  being  entirely  plain  and  capable  of 
being  understood  as  applying  to  all  the  witnesses  of  either  sex ) . 
See  also  Baltimore  &  0.  S.  W.  R.  Co.  v.  Faith,  175  111.  58,  51  N.  E. 
l67  (holding  that  the  expressions  "ordinary  care"  and  "due  care" 
are  convertible  terms,  and  that  the  use  of  one  in  one  place,  and  of  the 
other  in  another  does  not  constitute  error).  But  see  Alabama  C.  Coal 
&  C.  Co.  v.  Pitts,  98  Ala.  285,  13  So.  135  (an  action  to  recover  for 
personal  injuries,  where  the  use  of  the  word  "direct"  and  "directly," 
instead  of  the  appropriate  word  "approximate"  and  "approximately," 
when  speaking  of  the  cause  of  the  injuries,  was  held  error ) . 

4Meibergen  v.  Smith,  45  Kan.  405,  25  Pac.  881. 

SKnobeloch  y.  Germania  Sav.  Bank,  50  S.  C.  259,  27  S.  E.  962;  Colquholin 
V.  Wells,  F.  &  Co.  21  Nev.  459,  33  Pac.  977;  Mahaffey  v.  J.  L.  Rum- 
barger  Lumber  Co.  61  W.  Va.  ,571,  56  S.  E.  893,  8  L.R.A.(N.S.) 
1263.  But  according  to  Carrico  v.  West  Virginia  C.  &  P.  R.  Co.  35  W. 
Va.  389,  14  S.  E.  12,  an  ambiguous  and  obscure  instruction,  not 
really  comprehended  by  the  average  juror,  but  correct  upon  one  con- 
struction, should  not  be  wholly  refused,  but  should  be  properly  modi- 
fied or  explained. 

But  it  is  not  necesary  that  every  possible  opportunity  for  misapprehension 
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'  '  be  anticipated  and  guarded  against  -(vhen  wording  'the'  proposition. 
Tims,  rejection  of  a 'reqttesti  containing' a  pertinent  and  material  in- 
struction ridteoWied  elsewhere  in  the  charge,  and  not  otherwise  objec- 
tionable than  as  snbjeet  to  ^  possible*  nfieapprehension  and  misapplica- 
tion by  the  jni-y  to  the- evidence;  without  explanation,  was. held  error  in 
Parsons  V.  Lymati,  71  Minn.  34, "73  N.  Wvi634,  inasmuch  as  it  was 
the  duty  of  the  colirt  td' give  thei  explanation  oi   its   own  'motion,  if 

'''-'ifot  especially  TeqtieSted  so  to  do  by  counsel.  '       ■      ■ 

A'nd  in  Blake  y.  Stump,  73; M.  160,  ID'L.R.A.  rO'3,  20  Atl.  788,  it  was-held 
error  to  refuse  a  requested  instruction,  othei'wise  correct,  becau'se  it 
repeated  the  samfe'  idea  three  times  in  different  phraseology,  the  dif- 
ferent clauses  being  coupled  together  by  the  word  '"or." 

1?.  Argumentativeness,,  ;        ,   , 

■ "  Although  it  is  irregular  practice  to  formulate. into  legal .propo- 
si'titns  mete  a'rgument  and- inject  them  into  a  charge  or  instruc- 
tion,.^ giving  a'fe'h'arge  or  instruction  objected'  to  as  being' kTgu- 
ij,ient|^|:jiye  is,  not,  generally  deemed  fatarefror  if  it  fembodies  a 
correct,  legal,  proposition,  anfiit  is.clepr  that  the  jury  have  not 
been  misledi^'  Otherwise,  however,, if  the  charge  or  instrvtction 
is  clearly  inigl'eading' because 'of^  its  argumientativeness,^  or  is 
also  essentially  effonedus  in  other  respecits.*   ' 

',B,u,t  it  is, proper  for  tlie  court  td  refuse  a  requested  ilistruo- 
tion  which  is  objectioii^l3le,,fqr  argumentativeness.^ 

l.Prainage  Comr,s.  y.  Illii»,gi^  C.  R,,  Co/,  158  in.' S^s/il'iST.  E.  ioifS;  Birming- 

•      ,,.ha.miUni'OwE.'CQ.  V.  HaleV.SO  AJai,  8,  8  ^o.  142;  ii  R.  d.'.L.  j)/773,  §  42. 

See  alsoiCase  v.  Chicago. ,G.  W.  R.  Co.   147,  Iowa,  747,.  126,.;N',^  W..,1037 

-'{where  an   argumentative  instruction  ,sj'as.  held  to,  be  objectiona,ble) ; 

Kansa-a   City,.*!.   &  B.  R.   Co.  v.   Henson,    132   Ala.   528J   31   S,o.  ,590; 

McClendon    v.    McKissack,  ,1,43,, Ala.    188,    gg  -So.  ,1,0,20     (l^w    ajhors 

,',  ^ fraud)';  Alabama  G..  S.  ,K.  Co.  v.,, Sanders,  14^  ,A:la.,  449,  40,  So'." 402; 

Gehmi  v. , People,  87.111.  App.,  158' i(weight;pf  testimony^),!;  Chicago  , Title 

&  T.  Co.  v.  Ward,  113,  111.  App. ,  327 ;  .O'Dea,  v.  Michigan  C.  R.  Co.  142 

|Mich.  265,   l.QS   N.   W.   746;   Johnson  v.'  Atchison,  f.  &'S.'F.'E.   Co. 

' '''',117  Mo.' App;  308,'  93' S:  W.   866;   Lu'msden  v.  Chicago,  R.  I.'&  T.  E. 

Co.  28  Tex. 'Civ.  App. '225,   67  S.   W.   108;   ballad  v.  McCullough,  — 

'.,'    -T'ex.  'Civ.  App.  — ,  95  s!  W.  1121;   CdWie'V.  Seattle,  22  Wash:  659, 

'62"Pac;   lai.         '•■■"-"'  •■        "'  :.'    ,'  .'„.■'•  I  '/      .   ■:; 

a'cook  v.  Rome  .Brick  Co. '98' Ala.  409,  12  '^p.  9,18;  Brajy  v.  Ely,  105  Ala. 
,553:,,,.1|7,  So,  180  {holding  .that  giving  or  refusing ' argumentative  in- 
structions' rests  largely  in  the  discretion  of  the  trial  court  in  Alabama, 
and  cannot  be  revised  on  appeal)  ;  'Whaley  v.  Sloss-Sheffield' Steel  &  I. 
Co.   164  Ala.   216,   51   So.   419,' 20- Ann,.  Cas.  822;    Western  &  A.  E. 
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Co.  V.  Eoberson,  9  C.  C.  A.  646,  22  U.S.  App.  3^87,  61  Fed.  ,592;  Ppstal 
Teleg., Cable  Co.  v.  Lathrop,  131  111.  .'575,  7  l!r.A.'47'4,  23  N.'  E.'5^3. 
See  also  Steed  v.  Knowles,  97  Ala.  573,  12  So.  75  (where  it  is  field 
thatj'  although'  an  argtnnentative   or   misleading   chargfe  :should   not 

'  be  given,  if,  as  given,  it  asserts .  a  '  correct  proposition  ,of  laAy,  is  not 
entirely,  abstract,  anij  itjs  misleading  tendericip^  might  ,  have  been 
I  i,,rep^edied,  by  api_  explanatory  charge  if  it  had  been  requested,  there 
is  no  ground  of  complaint)  ;  Schaungut  v.  XJdelij  93  Ala.  302,  9  So. 
'^50  '  (where  it  is  said 'thait  if  aTiy  modification  or  qualifibation  is 
deemed  necessary  to  prevent'ttlie' apprehbnded  misleading' tendency  c)f> 
a  charge  objected  to  as  argumentative,  additionij.  instructioijs  sl^'ould 

'r  Jjlje  asl<ed-) .    >  i,  i.   -,  /  .  ■_,,'■•■.'  ,    , 

3  Morns.  V.  Lachman,  68  Cal..  1,09;  8  Pae.'  799;  (Cable  v.  GrieT,,  ^SMll.  App. 
'  ,407;  Ghjsum  v.  Chesnutt,  .-^  TJex,  CiVr  ApP-,— .  36  §.  W,,758;  Young 
,,,;,v.  Merkel,  ,1^3,Pai|5;^;,P^ynie.y,  Crawford,  102  Ala.  3|87,'14  So^  854'. 

INelms  V.  Steiner  Bros.  113  Ala.  562,  22  So.  435;  Elston  &  W.  Gravel  ;Ro^,d 

Co.  V.  People,  96  111.  584.     See  also  Gooding  v.  United  States  L.  Ins. 

'  Co.  46  Ill.r  App.  307  !(iwhere.  an  argumentative  charge  ^,ijimifling  up  the, 

It  •  ievidenc6iwa|3  held  erroneous,  summing  ,up,,tbe  evi|d,ep(je^|)eipg  ^cffjpifiden 
by  statute);  Drainage  Comr?.-  v.  Illinois,  C,  B.  ,Co.  158,111.  353,  41 
N.  iE.i  1073   (where  the  chargei.was  erroneous  fo^,  being  argumei)ta|tive, 

;      and  for  singling  out,  and  giving ,  prqmijipnfe  to  .special   fg-cts). 

sioh'es'v.  Alabama  Mineral  R.'  Co.  107  Ala.  400;  18'  So.  30 ;>; McDonald  v. 

■"    '!fnternational  fe'Gi'N.  R.'Co.  86  tfex.  1,  22  S.  W.  fl'SO;  Pyle  v.Pyle,  158 

111.  289,  41  N.  B.  999   (error  not  to  refuse)  ;   Flannery  v.  St.  Louis,  I. 

'M:'&  S.  R.  Co.  44  Mo;  App.  3'96;  Mitchell  v.  Mitchell, '80' TeXi  101,  15 

'"  S.  W.'705;  dieting  v.  Millston,  77 'Wis.  523,  46  N"."  W.  879,'  Boyd  v. 

Starbuck,  18  Ind.  App.'3'lO,  47  N.  E.  1079;  'Whitlatch  v.  Fidelity  &  C. 

'  Co.  21'  App.  Div.  124,  47  N.  Y.  Supp.  331.        '  ••  i  ,     .,,■;,; 

There  is,  no  error  in  refusing  an  argumentative  instruction,  for  the  reason 
,,,,tha,t  instrucijions  shquldbe  clear  au^  concjse,  presenting  only'ihe  noint 
or  matter  of  law  on  which  the  party  presenting  them  may  rely.     If 
the  party  requesting  them  will  not  so  frame  the  ihstruction,' but, -pass- 
ing beyond  tbe  presentation  of  the '  point  or  miatter  of  law,'  injects  an 
argument  pf  the  case,'  the  trial  court  does  hot  e'rr  in  refiiaifig'the  in- 
,      Bti:uc'tion.  ,' Wickes  vl'Walden, '2'28"I11.  56,  81  N.' E.  798;  F16rida"East 
Co3,st''R.  Co.  v.  Welch,  '53  Fla.  145,  44  'So.   250,  12  'Ann.  Cas.  '210. 
See  cases  just  , cited.     See  also  Bates  v.  Beniiinger, '2  Cin.  Supel';  Ct. 
,  Rep.   ^68,  where  the  court,  in   condemning  the  practice  of  injecting 
an  argument  into  a'reqii^fdd'  instruction,  say  "that  it' seems  as  if 'this 
objectionable  practice  has  'arisen  from  two  piirpbses'  on  the  part  of 
those  who  have  adopted  it':'   First,  a  deterrttination  to  lose  the ''case 
before  the  jury;   and  next,  to . reverse '  the  rfesult.     The  first  always 
succeeds,   the   other   rarely." 
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13.  Consistency  and  harmony. 

The  charge  and  instructions  given  by  the  court,  whether  of 
its  own  motio-n  or  upon  request  of  counsel,  must  be  consis'tent 
and  harmonious  throughout ;  ^  and  it  is  a  generally  recognized 
rule  that  to  submit  the  case  or  an  issue  to  the  jury  on  a  charge 
or  instructions  not  so  consistent  and  harmonious  throughout,  _ 
is  an  error  imperatively  demanding  a  reversal,^  unless  it  is 
clearly  shown  that  the  jury  were  not  misled  *  to  the  prejudice 
of  the  party  complaining.* 

And  some  of  the  courts  hold  that  it  is  the  duty  of'  the  trial 
court,  if  needed,  to  so  modify  and  harmonize  the  instructions 
requested  by  counsel  as  to  present  the  law  in  its  proper  light,* 
or  to  disregard  them  altogether,  and  submit  the  case  to  the  jury 
on  its  general  charge.® 

1  To  give  ttie  jury  two  ttianifestly  contradictory  rules  to  apply  tb  a  control- 
ling issue  is  to  give  them  a  license  to  follow  on  that  point  their  own 
conceptions  of  justice  outside  the  rules  of  law.  This  is  exactly  what 
the  instructions  by  the  court  are  intended  to  prevent.  Their  purpose 
is  to  give  the  jurors  a  definite  view  of  the  legal  principles  governing 
their  action,  which  are  binding  on  their  consciences  under  their  oaths 
as  the  law  of  the  case  before  them.  Willmott  v.  Corrigan  Consol. 
Street  K.  Co.  —  Mo.  — ,  16  S.  W.  500. 

Instructions  which  state  conflicting  propositions  of  law  and  tend  to  con- 

,  fuse  the  jury  are  erroneous.     Bryant  v.  Modern  Woodmen  of  America, 

86  Neb.  372,  125  N.  W.  621,  27  L.R.A.(N.S,)   326,  21  Ann.  Cas.  365. 

But  two  instructions,  which  in  effect  tell  the  jury  that  except  as  to  alle- 
gations which  are  admitted,  it  is  incumbent  on  the  pleader  to  establish 
the  allegations  of  his  pleading,  are  not  objectionable  as  contradictory. 
Hamilton  Buggy  Co.  v.  Iowa  Buggy  Co.  88  Iowa,  364,  55  N.  W.  496. 

»King  V.  Post,  12  Colo.  355,  21  Pac.  28  i ,  Kankakee  Stone  &  Lime  Co.  v. 
Kankakee,  128  111.  173,  20  N.  E.  670  (holding  that  if  it  is  impossible 
to  say  that  the  jury  followed  correct  instructions,  rather  than  incorrect 
ones,  which  were  inconsistent,  reversal  is  proper)  ;  Haight  v.  Vallet,  89 
Cal.  245,  26  Pac.  897,  and  cases  cited;  Brown  v.  McAllister,  39  Cal. 
573  (where  it  is  said  that  if  the  instructions  on  a  material  point 
are  contradictory,  it  is  impossible  for  the  jury  to  decide  which  should 
prevail;  and  it  is  equally  impossible,  after  the  verdict,  to  know  that 
the  jury  were  not  influenced  by  the  instruction  which  was  erroneous, 
as  one  or  the  other  must  be,  when  two  are  repugnant)  ;  Holt  v.  Spo- 
kane &  P.  R.  Co.  3  Idaho,  703,  35  Pac.  39,  and  cases  cited;  Summerlot 
V.  Hamilton,  121  Ind.  87,  22  N.  E.  973  (where  it  is  held  that  if  the 
instructions  are  contradictory  and  necessarily  tend  to  confuse  or  mis- 
lead the  jury,  the  error  cannot  be  regarded  as  harmless)  ;   Solomon 
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V.  City  Compress  Co.  69  Miss.  327,  10  So.  446,  12  So.  339 ;  Willmott 
V.  Corrigan  Consol.  Street  R.  Co.  —  Mo.  — ,  16  S.  W.  500,  and  eases 
cited  (holding  that  conflicting  instructions  upon  a,  material  point 
constitute  reversible  error,  unless  under  exceptional  circumstances)  ; 
Martinowsky  v.  Hannibal,  35  Mo.  App.  70  (holding  that  contradiction 
and  utter  irreconcilability  alone  are  enough  to  necessitate  reversal)  ; 
Flick  v.'Gold  Hill&  L.  M.  Min.  Co.  8  Mont.  298,  20  Pac.  807;  Farmers 
Bank  v.  Harshman,  33  Neb.  445,  50  N.  W.  328;  Black  v.  Brooklyn  City 
R.  Co/  108  N.  y.  640,  15  N.  E.  386;  Missouri,  K.  &  T.  R.  Co.  v. 
Woods,  —  Tex.  Civ.  App.  — ,  25  S.  W.  741,  and  cases  cited  (holding 
that  if  conflicting  charges  are  givien,-one  of  which  is  entirely  erroneous, 
it  w^l  be  presumed  that  the  Jury  followed  the  erroneous  charge)  ; 
Bleiler,  v.  Moore,  94  Wis.  385,  69  N.  W.  164;  Williams  v.  Haid,  118 
N.  C.,481,  24  S.  E.  217;  Baker  v^  Ashe,  80  Tex.  356,  16  S.  W-  36. 

Possibly  some  of  ;these  cases  only  go  so  far  as  to  hold  that,  to  produce  this 
error,  the  conflicting,  instructions  must  be,  the  one  accurate,  and  the 
other  inaccurate. 

But  even  though  one  of  them  be  accurate,  and  the  other  equally  correct  as 
a  legal  proposition,  but  inaccurate  as  applied  to  the  ease,  and  plainly 
liable  to  misconception  by  the  jury,  the  same  result  must,  of  necessity, 
follow,  and  the  rule  remain  that  such  a  charge  constitutes  error. 
Strauss  v.  Phenix  Insl  Co.  9  Colo.  App.  386,  48  Pac.  822;  Summerlot  v. 
Hamilton,  121  Ind.  87,  22  N.  E.  973;  School  Dist.  v.  Foster, '31  Neb. 
501,  48  N.  W.  ,267. 

See  also  Blake  v.  Miller,  135  Iowa,  1,  112  N.  W.  158;  St.  Louis,  I.  M.  & 
S.  E.  Co.  V.  Hudson,  95  Ark.  506,  130  S.  W.  534;  Canton  Lumber 
Co^  V.  Liller,  112  Md.  258,  76  Atl.  415;  Rector  v.  Robins,  74  Ark. 
437,  86  g.  W.  667;  Philadelphia  &  B.  C.  R.  Co.  v.  Hdlden,  93  Md. 
4l7,  49  Atl.  625;  Hurst  v.  St.  Louis  &  S.-  F.  JR.  Co.  117  Mo.  App. 
25,  94  S.  W.  794;  Payne  v.  McCormick  Harvesting  Mach.  Co.  lliOkla. 
318,  66  Pac.  287  j  Williamson  v.  D.  M.  South  &  Co.  —  Tex.  Civ.  App. 
— ,  79  S.  W.  51;  14  R.  C.  L.  p.  777,  §  45. 

'As  where  this  clearly  appears  from  an  examination  of  all  the  instructions. 
Rock  Island  &  P.  R.  Co.  v.  Krapp,  173  111.  '219,  50  N.B.  663. 

Or  where  it  clearly  appears  from  the  special  findings  of  the  jury.  Bigelow 
V.  Wygal,  52  Kan.  619,  35  Pac.  200. 

Or  where  the  objection  is  based  in  part  on  what  appears  clearly  to  be  a 
typographical  error  in  the  omission  of  a  word,  and  it  is  a  justifiable 
assumption,  from  a,  reading  of  the  whole  instructioti,  that  the  word 
was  in  the  instruction  as  given  by  the  court,  but  was  omitted  by  an 
oversight  of  the  printer.  Hamilton  Buggy  Co.  v.  Iowa  Buggy  Co.  88 
Iowa,  364,  55  N.  W.  496. 

4  Dale  v.  Continental  Ins.  Co.  95  Tenn.  38,  31  S.  W.  266 ;  Farwell  v.  Cramer, 
38  Neb.  61,  56  N.'  W.  716;  Martin  v.  Fox,  40  Mo.  App.  664.  So  in 
Barry  v.  Hannibal  &  St.  J.  R.  Co.  98  Mo.  62,  11  S.  W.  308,  although 
it  was  conceded  that  tlaeie  was  a  seeming  inconsistency  in  the  instruc- 
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tions,  the  judgment  was  affirmed^  inasmueliias  it  was  SD  manifestly  for 
the  right  party.     According  to  Nuckolls  v.   G,aut,   12   Colo.   361,   21 
Pao.  41,  it  must  appear  'that  the  conflict  might,  have  injuriously  af- 
fected the   party   complaining. 
iSo  held,  in  a  libel  suit,  as  to  an  instruction,  stating  that  defendant  was 
chargeable  Avith  negligence  in  not  ascertaining  that  the^  article  was  un- 
true, and  also   t'aat  he   had  ascertained  and   knew  its   untruth,   the 
'undisputed   testimony   showing   that   the    article    was   published   after 
•notice  of  its  falsity.     Hatt  v.  Evening  News  Asso.  94  Mich.  114,  119, 
53  N".  W.  952,  54  N.  W.  766.    - 
S  Rock  Island  &  P.  R.'  Co.  v.'Krapp;  173  111.  219,  50  N.  E.  683. 
Th,e  instructions  asked  by'  the  different  parties  to  an  action  generally  pro- 
ceed ujpon  entirely  different  theories'  of  the' law  applicable  to  the  case, 
and  they  shou'ld  be  so  modilied  aiid  harmonized  as  to  present  the  law 
'  in  its  proper  light.     Kellpy  v.  Cable  Co.  7  i\lont.  77,  14  Pac.  633,     "'' 
6Ke!Iey  v.  Cable  Co.  7  Mont.  77,  14  Pac.  633;   Union  P.R.  Co.' v.  O'Brien, 
161  U.  S.  451,  40  L.  ed.  766,  16  Sup.  Ct.  Rep.  618. 
■■    ■  ■  .  "  ,'        h-  i 

14.  Defining  and  explaining  technical  terms. 

The  use, of  ■vvoi;ds  which  have  a  legal  technical  jneaning  ghbuld 
be,  avoided,  or,  if  necessarily  used,  their  meaning  sshould  be  ex- 
plained.^ ■  :■' 

Eut  it  is  not  necessary  to  explain  to  the  jury  the  meaning 
of  ordinary  words  and  phrases  when  they  are  used  in-'their  usual 
and  conventional  sense,^  or  when  their'  meanihg,  as  apjilied  to 
the  case,  on.itrial,  is  readily  understood  by  the  jury,^  and  the 
party'  complaining  has  asked  for  no  such  explanation  by  the 
cOurt.* 

1  Kellar  v.  Shippee,  45  111.  App.  377;  Swift  &  Co.  v.  Rennard,  128  HI.  App. 
181i  Union  Scale  Co,  v.,  Iowa,Mach:.  &  Supply  Go.  13q  Iowa,  171,  113 
N.  ■W.,762;  Chicago  V. -Fields,  139  HI.  App.  250;  Murray  v.  Geiser  Mfg. 
Co.  79  K;an,  ,326,  93  Pa,c.  589;  i^tcltison,  'f,  &  S.  F.  R.  Co.  v.  •Woodso^, 
79  Kan.  567,  100  Pac.  633;  Coney  Xpland  Qo.  v.'  Dennan,  79  C.'  0^  A.' 
;375,  l-ig  |Fed.  687 ;  Chambers,  v.  Morris,  149  Ala.  674,  42  So.  549 ; 
Kerr  v.  Lu^sford,  31  W.  Va.  659,  8  S.  E.  493,  2  L.R.A.  6'68.     '■ 

It  is  th,e  safer  rule  to,  couch,  instructions  in  as  plain  language  as  the  facts 
will  permit,  and  where  technica,l  phrases  are  used,  to  explain  them. 
Steinkamper  v.   McMjanus,,  26   Mo.^  App.   51. 

And  words  or  terms  from  a  foreign  language,  having  such  legal  teclmical 
meaning, — as,  for  instance  the ,  terms  de  facto  and,  de  jure, — should 
not  be  used  without  full  explanation  of  their  meaning.  C.  Aultman 
&  Co.  v.- Connor,  25  111.  App.  654.  There  is  no  presumption  of  either 
la'vf  or  fact  that,  jurors  are  .either  versed  in  the  Latin  language  or 
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aoquainted  with  the  meanmg"of  law  terms  or  iriaxima  of  the  law  that 
are  derived  from  and  expressed  in  a  foreign  language)  no  matter  how 
familiar  those  terms  and  maxims  may  be  to  members  of  the  bar.  Of 
course  this  >do0S  not  mean  that  the  mere  use  of  the  Latin  word  or 
Latin  I  term  Willi  render  the  instruction  erroneous.     But-siieh  words  or 

,.:  tesrms,  unless  they  ..are  in.general  use  among  the  common  people,:  should 
not  be  so  used  without  fully  explaining  their  signiflcation :  to  the  !Jury, 

,,,,  and  especially  ,when  the  ma,nner-  in  whic^  i}hey,  a,re,  used,  and,  the 
,  ;  pi;oniinence;given;  theui.piakesitliem  the  very-gist  of  , the  instjiuetion. 
C.  Aii^tman  &  Co.  y.  Connor,  i25,  ,111.,  App.  654.  But  see  Lake  Brie  & 
W.  R,;Co.,v.  Holderman, ,.56  111.  App.  :^44,  holding;  that , the  term  "prima 
faci^"  has  become  ^sufficiently  anglicized  and  understood  to  need  no 
translation.  .    ,   .,  '    •  ■,       , 

And  a  requested  instruction  containing  a  term  having  a  technical  mean- 
ing is  properly  refused  if  it  omits  to  define  the  term.  Whitney  &  S. 
-    Coiv.  b'Bourke,  Ijk  111.  177,.  50  N.  p.  242.      "        '   '        ^     '  ''''       "   "' 

On  the  other  hand  there  are,  words  which,  though  not, ,  purely ,  technical, 
have  a  certain  well-defined  meanijig,  which  ^t  is  the  safer  course  to 
explain  to  the  jury;   but  whose  unexplained  use  will  not  warrant' a 

.,  ,  reversal.  As  for  example,  the,  word  "preponderance,"  as  applied  to 
evidence.  Steinkamper  v.  McSlanusj  26  Mo.  App.  51;.  Mor;'ia  v. 
Morton,  14  Ky.  L.  Eep.  360,  20  S.  W.  287.  Cases  might  arise,  however, 
in  wHlch  the'  li'se'  of  this  expression  would  be  ground  for  reversal; 
■'  and  siich  was  the  opinion  of  PhiUifjs,'  P.  J.,  in  Carson  v.  Porter,  22 
Mo.  App.  179,  under  the  peculiar  circumstances  of  that  case,' 'although 
it  is  not  clear  that  the  reversal  was  predicated  upon  that  ground 
alone.     ,^, ,       )         ,     .  .  ,    ,         ■   ,     .  ■  .• ,  '       i 

So  the  unexplained  iise  of  the  phrase  "burden  of  proof"  was  held  not  to  be 
.  reversible  error,  in  Miller  v.  Woodman-Todd  Boot  &  Shoe  Co.  26  Mo. 

■^-"  Appr"57:  '^'""  ''-  "■     '  '    ■'"'   ■-'"''-""    '■■'  '■•■     •'  -   -i"  ■  ■  -    ■-' 

And  a  party  cannot  complain  unless  he  ofl'ers  or  asks  for  a  definition. 

■■'f'   Louisville  &  E.  R.  Co.  v.  Vincent,  2{!  Ky.  L.  Rep.  .1049,  96  S.  ^W.  '898; 

,  ,  Bugg  V.  Holt,, 29  ify.  L.  Rep.  1208,  97  8.,  W.  29;,  14  R.,  C.  L.  p.  763,,.§ 
31.  ■  '..'•. 

As  to  necessity,, pf  repealing  .definition  of  legal  or  -  technical  term  in  , dif- 
ferent parts  of  instruction  in  which  it  is  employed, ,  see  note  in  7 
A.L.R.  iss'''     '     '  '"       ■'    ■'  '  '  '"""'  "'  ■  "    "■'  '  ''  ''■■''  V'" 

«Wimer'v.  Allbaugh,  78  Iowa,  79,  42  N.  W.  587;  Iowa  State  Sav.  Bank  v. 

Black,' dl  Iowa,  490,  59  N.  W.  283;  Warder  v.  Henry,'117  Mb.  530,  23 

i'  S.  'W.  776;  Cottriil  vs- Krum,  lOO'Mo.  397;  13  S.  'W..  753';  Wraggeiv; 

South  Carolina  &  G.  R.  Co.  47  S.  0.  105,  33  L.R.A.  191,  25  S.,E..76; 

14  .R,  C.  L.,pi.  761,  §  31.  ,    ,  ,, 

Defining  a  wor^dj  in  response  to  a  request  by  the  j'ury,  if  correctly  defined, 
is  not  'reversible  error,  lalthough  the  word  is  one  iri  common  use. 
Cobb  v.  Covenant  Mut.  Ben.  Asso.  153  Mass.  176,  10  L.R.A'.'  666,  26 
'S.'i:  230.  ■'    •      '■    ''    '', '      ''•■  '    -■'      '    '■'''■'  ''    ■-''•  •<!';'!  '•     '  i 
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8  Louisville  &  N.  R.  Co.  v.  Ray,  101  Tenn.  1,  46  S.  W.  554;  Chaddick  v. 
Haley,  81  Tex.  617,  17  S.  W.  233;  Hogshead  v.  State,  120  Ind.  327, 
22  N.  E.  330. 

Failure  to  correctly  distinguish  between  terms  possibly  capable  of  being 
legally  distinguished  will  not  require  a  reversal,  if  the  jury  could 
not  have  been  misled  thereby.  Blythe  v.  Denver  &  R.  G.  R.  Co.  15 
Colo.  333,  11  L.E.A.  615,  25  Pac.  702. 

4  Wimer  v.  Allbaugh,  78  Iowa,  79,  42  N.  W.  587;  Warder  v.  Henry,  117  Mo. 
530,  23  S.  W.  776;  Wragge  v.  South  Carolina  &  G.  R.  Co.  47  S.  C.  105, 
33  L.R.A.  191,  25  S.  E.  76;  Louisville  &  N.  R.  Co.  v.  Ray,  101  Tenn.  1, 
46  S.  W.  554;  Chaddick  v.  Haley,  81  Tex.  617,  17  S.  W.  233. 

The  court  need  not  define  punitive  damages.  St.  Louis  &  S.  F.  R.  Co.  v. 
Moore,  101  Miss.  768,  58  So.  471,  39  L.R.A.  (N.S.) '  978,  Ann.  Cas. 
1914B,   597. 

And  failure  to  define  "proximate  cause"  in  a  negligence  case  is  not  neces- 
sarily error.  Louisville  v.  Hart  (Louisville  v.  Schneider)  143  Ky. 
171,  136  S.  W.  212,  35  L.R.A.  (N.S.)    207. 

But  where  the  trial  judge,  in  defining  testamentary  capacity,  contrasts 
weakiiess  of  intellect  not  amounting  to  incapacity  with  imbecility,  he 
should,  upon  request,  define  "imbecility."  Slaughter  v.  Heath,  127 
Ga.  747,  57  S.  E.  69,  27  L.R.A.  (N.S.)   1. 

So  the  court  should,  on  request,  define  the  terms  "ordinary"  and  "reason- 
able care."  Denver  &  E.  G.  R.  Co.  v.  Norgate,  141  Fed.  247,  72  C.  C. 
A.  365,  6  L.R.A.(N.S.)  981,  5  Ann.  Cas.  448. 

B.  Instructions  as  to  Pleadings  and  Evidence. 

IS.  Stating  the  issues;  singling  out,  ignoring,  and  eliminating 
issues. 

The  court  in  giving  a  charge  designed  to  cover  the  entire 
issues  should  embrace  all  the  essential  elements  involved  in 
the  case.'' 

The  court  may,  however,  single  out  and  present  to  the  jury 
an  issue  as  the  main  controlling  issue,  if  such  is  the  fact.* 

But  it  is  a  fatal  error  to  omit  or  refuse  to  charge  as  to  a 
material  issue  which  is  supported  by  evidence.^  ;  Otherwise, 
however,  as  to  an  issue  which  has  been  eliminated  from  the 
case  by  withdrawal  *  or  otherwise." 

And  if  a  request  to  charge  improperly  omits  a  material  issue, 
the  court  may  refuse  it,*  or  may  modify  it  by  supplying  the 
omission.'' 

Instructions  are  always  to  be  considered  as  a  whole.-* 
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I  Plattsmouth  v.  Boeck,  32  Neb.  297,  49  N.  W.  167.  See  also  Willmott  t. 
Corrigan  Consol.  Street  R.  Co.  106  Mo.  535,  17  S.  W.  490  (where  it  is 
held  that  an  instruction  which  fails  to  present  the  issues  clearly  made 
is  erroneous,  if.  it  is  so  given  that  the  jury  understand  that  they  are 
to  rely  on  it  alone)  ;  City  &  Suburban  R.  Co.  v.  Findley,  76  Ga.  311, 
(where  it  is  held  to  be  the  right  and  duty  of  the  judge  to  state  to  the 
jury  the, several  contentions  of  the  parties,  the  only  restriction  being 
that  he  state  them  fairly  to  each  side ) . 

In  a  negligence  case,  defendant  had  the  right  to  request  the  court  to  in- 
form the  jury  by  instructions  what  the  issues  were  under  the  dif- 
ferent counts  of  the  declaration,  and  to  tell  them  that  there  could 
be  no  recovery  unless  the  material  allegations  were  proven.  Bernier 
V.  Illinois  C.  R.  Co.  296  111.  464,  129  N.  E.  747. 

Stating  the  claim  of  a  party  is  not  a  charge  on  facts.  Bryce  v.  Cayce, 
62  S.  C.  546,  40  S.  E.  948;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Cuniffe, 
—  Tex.  Civ.  App.  — ,  57  S.  W.  692;  McCann  v.  UUman,  10«  Wis.  574, 
85  N.  W.  493. 

Judge  should  not  require  the  jury  to  determine  what  are  the  issues  in 
the  case.  Lodge  v.  Hampton,  116  111.  App.  414;  Erb  v.  German- 
American  Ins.  Co.  112  Iowa,  357,  83  N.  W.  1053. 

An  instruction  should  cover  all  issues  and  facts  of  the  case,  especially 
relating  to  the  party  affected  by  the  instruction.  American  Sheet  &  Tin 
Plate  Co.  V.  Bucy,  43  Ind.  App.  501,  87  N.  E.  1051;  Crane  v.  Congle- 
ton,  —  Ky.  — ,  116  S.  W.  341;  Louisiana  &  A.  R.  Co.  v.  Ratcliffe,  88 
Ark.  524,  115  S.  W.  390.  Court  should  state  issues  and  theories  of 
case.  Taylor  v.  McClintock,  87  Ark.  243,  112  N.  W.  405;  Baldwin  v. 
Self,  52  Tex.  Civ.  App.  509,  114  S.  W.  427;  Evans  v.  Nail,  1,  Ga. 
App.  42,  57  S.  E.  1020;  Chicago  Union  Traction  Co.  v.  Hansen,  125 
111.  App.  153;  Jaffi  v.  Missouri  P.  R.  Co.  205  Mo.  450,  103  S.  W.  1026; 
Missouri,  K.  &,  T.  R.  Co.  v.  Kyser,  43  Tex.  Civ.  App.  322,  95  S.  W. 
747;  Sigel-Campion  Live  Stock  Co.  v.  Holly,  44  Colo.  582,  101  Pac. 
68;  Southern  R.  Co.  v.  Wright,  6  Ga.  App.  172,  64  S.  E.  703. 

If  a  charge  assumes  to  cover  the  entire  case,  it  should  do  so  in  fact,  and 
an  omission  of  a  material  issue  is  error.  Delmar  Oil  Co.  v.  Bartlett,  62 
W.  Va.  700,  59  S.  E.  634;  Belvide're  City  R.  Co.  v.  Bute,  128  111.  App. 
620;  Flaherty  v.  St.  Louis  Transit  Co.  207  Mo.  318,  106  S.  W.  15; 
Capital  City  Brick  &  Pipe  Co.  v.  Des  Moines,  136  Iowa,  243,  113  N. 
W.  835;  Purcell  Cotton  Seed  Oil  Mills  v.  Bell,  7  Ind.  Terr.  717,  104 
S.  W.  944;  Funston  v.  Hoffman,  232  111.  360,  83  N.  E.  917. 

An  instruction  which  tends  to  disparage  and  undervalue  a  defense  made 
in  entire  good  faith  is  improper.  Bachmeyer  v.  Mutual  Reserve  Fund 
LiiEe  Asso.  87  Wis.  325,  58  N.  W.  399. 

A  statute  ,  requiring  ,  that  the  issues  arising  upon  the  pleadings, 
material  to  be  tried,  shall  be  made  up  by  the  ^.ttorneys  appear- 
ing and  reducing  to  writing,  or  by  the  judge  presiding,  before  or 
during  the  trial,  is  mandatory  and  binding  equally  upon  the  court 
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and  'cdtmsel,   and   it  is   the    duty   of  the   trial   judge"  either    of   his 

own   lUoti'on  or  at  the   suggestion   of   counsel,   to   submit  such   issues 

as ■  are  necessary  to' settle  the-  material  controversies' arising  on  the 

jtleadings;   and  in  tile  a,bsence  of  s<ich  isau«s,  or  admissions  of  record 

'      equivalent  'thereto,    sufficient   to 'reasonably   justify,  'directly    or    by 

clear  implication,  a  jiKlgment  rendered  thereon,  &  neiv  4rial  will  be 

granted.     Tucker  v. -Satterthwaite,  120^  N.   C.   I'lS,  27   S.  'E.  45,  and 

cases  cited.    But  refusal  to  submit  unneoe'ssafy-and  immaterial'  issues 

■  is  not  error.     Gilraore  v..  Bright,  101  N.,,C.'  382,  7  S,  E,,.751.     ,    ,    ,  i 

8Dupuy  v*.  Burkitt,  78  Tex.  338,  1*  S.  W'.  789;   Bowden  'V.  Achorj  95  Ga. 

I    '  243,  22  S.  E.  254;   General'  Electric  Co.  v.  Black,'  19  Mont.  110,  47 

'      Pae.  639.      , 

So  held  where  defendant  in  op'en' court  during  the  progress  of  the  trial  ad- 
■'■ ''.initted  all  of  plaintiff's  claims,-  excfept  so  much  thereof  as  was  attacked 
and  aiTected  by  one  of  the  pleas  filed.     De  Graffenl-eid  v.  Menard,  103 
'      Ga.  651,'30  S.  E.'560i'' 

But  if  there  are  two  or  more  important  issues,  and  there  is  ally- doilbt  as 
to  whiih'is' the  main  one, 'or  that  any  one  of 'them  is  such,  the  court 
'-  aliould'not  single  out  one  arid  present  it  as  the  controlling  one.-'sBow- 
den  V.  Achor,  95  Ga.  243,  22  S.  B.  254.       '  ; 
And 'undue  prbminence  should  not  be  given  to  the  testimony  of  particular 
witnesses  nor  to  particular  issues.    Louisville  &  N.  E.  Co.  v.  Perkins, 
144  Ala.  325,  39  'So.  305   (particular!  witnesses).- ,  See  also  Mississippi 
'    C.   E.   Co.   v:   Hardy,   88   Miss.    732,   41   So,  '505 ;    Knox'ii.   Knox,   123 
Iowa,  24,''98  N.  W.  468   '(particular  evidence)  •  Alabama  Midland  E. 
Co.  V.  Thompson,  134:Ala.  232,'32  So.  672   (single  fact)  ;  Campbell  v. 
'Sates,    143   Ala.  ■  338,    39    So.    144    (parti'cular    evidence)  ;    B^yer   v. 
Martin,  109  111.  App.  1'  (particular  facts)  ;   Goodhue  Farmers'  iWare- 
hou'sfe  Co.  V.  Davis,  81  Minn.  210,  83  N.  W.  531  (particular  witnesses)  ; 
'■     Sanders  v.  North  End  Bldgi  &,■  L.  As3o."178  :Mo,  674,'  77  .S.  Vf.  833 
-  '  (particular  'W'itnesses) ;  Cfossen  v.  Oliver,  41- Or;  505;  69  Pac:  308  (par- 
ticular'evidence) ',-'  -FarnaHdes  v.   Schiermann,   23  Tex,   Civ.   App..'343, 
•     55  S.  -W.  3781  (p'artieular  witnesses);  Giddinga.v.  Thompson,, -7-,  fe:?:, 
Civ.   App.   — ^,192   S.   W;    1043  _,( particular -evidence)  ;    Postal   Teleg. 
CaWe-.:Go.   v.    Jones,    133  -Ala. "  217,  ,32   So.    50O    (particular    fact); 
Strehmann  v.  Chicago, -93  111.  App..  2,06,.;  .Palfrey  v.  Texas  C.  R,.Co.  31 
-Tex.  Civ.  ApiJ.  552,  73  ,S.  W-,  411   (p'articular,  eviflence):; ,  Southern  E, 
"  Co.  V.  ReaveB('129  Ala.  457,  29  So.i594  (partijQwIari  witness),:;;  O'Neal  v. 
Curry>  134  Ala.  216',  32)So..697  ,  (singlei  fa,ets,),i,i§e'i,tz  v.  Starks,:  144 
.'M.ijilich-,  448,,  108;  N.  W.,^3§4i  (particular  w,itn,e^s)  ;  .Tojpipkins  y,  .Paciflo 
Mut.,  L.  Ins.  ,Co:  53,  W.,^^^.  479,  62  L,II.'a.  489,  97  Ani.  St.'Eep. 'lOOd,' 
44  S.  E.  439    (particular  witness)  ;  Louisville  E.  Co.,  v.  Hoskjns,  28 
Ky.,,L.  Eep.  124,  88  S.  W.  1087;   Atterbury  v.  Chicago,  L  &S't.  L. 
,,    ,S.,L.'e.!C(^.;134  111.  App'.  330i'  Sangste'r  v.^'ilatch,  134' 111.  App. '340t 
.Eck^Js  V.   Cooper,  130  111.  App.  60';  .Still  v.   San  Francisco  &  N.  Vf. 
,,,,,iR.  ,Co.  ,;1,54  C/lf,  559,98  W.,' 6^2,  129Am. 'St. 'I?ep.'  177, '^0  L.E.A. 
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(N.S.)  322;  Hunt  vj  Boston  Terminal  Co  212  Mass.  99,  98  N.  a'  786, 
48  L.Il.A.(N.S.)  116. 
But  a'  pra'ye!i"  Aiay  segregate  a  particular  fact  for  the'  consideration  of  thfi  " 
jury,  provided  the  facts  which  it  'omits  do  not'  support  a  cbneluSion 
''■'different  from  thfe' one  with  which  the' prayer  is' concerned.  ^'Eaufman 
Beef  Co.  v; 'tjnited  R.  &  E.  Co.  135  Md.  324,  109  Atl.  191,  9  A:L.B, 
'476.         ■!'       '  'I         .;,,,,'       • 

8  Earl  Fruit  Co.  v.  Curtis,  116  Cal.  632,  48  Pac.  793;  Jackson  School  Tvt^p. 
''  'V.  Shera,  8  Indi  App.  330;  35 'N.  E.  842;  Bailey  v.  Tygarfr  Valley  Iron 
Co.  10  Ky.  L.  Eep.  676,  10  S.'  W.  234;  Gamble  v.  Mullin,  '74  Iowar,'99, 
36  N.  W;'909;  Eureka  Fertilizer  Co.  v.  Baltimore  Copper,  Smelting  & 
Roll  Co.  78  Md.  179, '27  Atl.  1035;  Hennig  v. 'Globe  Foundry;  Co.  112 
Mich.  616,  71'  N.  W.  956;  Levy  v.  Cunningham,  56  Neb.  348,  76N:.W. 
882 ;  Patterson  v.  Westchester  Electric  R.  Co.  26  App.  Divi  336,-  49  N. 
Y.  Supp.  796;  Hotoes  v.  Wliitaker,:23  Or.  319,  31  Pac.  705;  Chappell  . 
V.  Trent,  90  Va.  849,  19  S.  E.  314;  Dignan  v.  Spurr,,3  Wash.  3Q9j  25 

Pac.    529.  ,  ;      ,,      :-;;      ,,;,.,■       ,  ;,/       '   l      j,  f:,i -■,;,- v  ,,  ;    .,    ,•     ,.    j,..,,,,^'    '. 

Where  issue'  is  joined  on  the  plea,  even  though  it  be  a  bad  one,  and  the 
proofs  tend  to  establish  its  truth,  the  court  mijst  submit  the  iss^ue  and 
the_proof  to  the  jury,  and  if  the  effect  of '  the  charge  as  given  is' to  au'-' 
thorize'a  Vecoverly  without  regard'  to  this  issue,  the  error  is  fatal.  "'An- 
:  niston!  Iiime.&  Coal  Co.  v.  li^'visi  107  Ala.  i535,  18  So.  326.     ;  ,     ':,.;,,[-'■.' 
A  material  issue  of  fact  cannot  be  v/ithdrawn  from  the  jury.     Morrill  v. 
.,.M:cN,eill,r,3.,Neb,   (Unof.);  i2^0,  ,91,  JM.,  W.  ,002;  Farmers' ,  S,tate  BankrV.  ' 
Spencer,  12' Okla.  597,  ,73  Pac.  297 ;   National  Bank  v.   Baltimore  &, 
'O.  R.  to.  99  Mil  qei,  tog  Am.,St."Rep.  321,  59  Atl.  'Hi-  jlitchslil  v.' ' 
TMr,d'Ave.' R^  Co.  62' App.  Div. 'SVl,  70'N.  y.  Siipp.  1118;' Sovereign' 
Camp,  W.  W.  =v.  Welch,  16' Okla.,  188,  83  Pac.  547.  ': 

4  Wtiajlpn  V.  Chicago,  R.  I.  &  P.  R._  Co.  75  Iowa,  563,  39  N.  W.  894 ;  Dupuy 
";.' V.  Burkitti!'78  Tex.  338,  14  S.  W.  789;  Jones' v.' Missout-i  P.'R.'  Co.  31  ' 
'  "" 'l^o';  App.' _614.     See  also  Heller  v.  Chicago  &  G.  T. 'R.  Co.  109 '-Mich. 
62,  66,^.  W.  667  (where  it  is'  held  to  W  the  duty  of ''the  court  to  charge 
the.  jury  a's' to  which   of  several   grounds   set  up   in  his  declaration 
plaintiff  is   entitled   to  recover  upon,   and' to   eliminate   the   others); 
Crawforil  v.  Georgia  P.  R.'cd:  86  Ga.  5,  12  S.'E.  176    (where  it  is 
held  incumbent   on   the   court   to   charge   upon   only   such   phages   of 
'•    plaintiff's   cause   of   actidin   as   the   evidence   applies   to   and   plaintiff'! 

'■insists  upon  at  the  trial).  •      

SHenion  v. 'New  York,  N".  H.  &  H.  R.  Co.  25  C.  C.  A.  223*  '51  U.  S.  App. 

157,  79  Fed.  903 ;  New  Haven  Lumber  Co.  v.  Raymond,  76 .  Iowa*  '225, 

'40  N'.'  W'.  820;  Bugbee  v.'  Kendrickeii,  132.]VIass.,  349;  Fry  v.  -LeSiliei,  87 

Va.  2«9,'1«  S.  E.'671.  ..  i  ^  r;  >    •  ,.-,  „ 

Thus,  a' request  td  charge  a'  point  of  defense  which  has  been  waived  by  coun- 

■'sel'  is'  properly  refused.    Fry  v. 'Central  Vermont  R.  Co.  65'' Vt.  242,  26 

Atl.-954';  Moses  V.  Kafzenberger,  84  Ala.  95,  4  So.  237.     '  '     •"      ' 

And  it  is  error  to  submit  an  issue  raised  ty'  allegations  of  a  comprint 
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which  have  been  stricken  out  on  demurrer.  Gulf,  C.  &  |S-  ^-  ^-  Co.  v. 
Frederickson,  —  Tex.  — ,  19  S.  W.  124. 

6  Savannah  &  W.  R.  Co.  v.  Phillips,  90  Ga.  829,  17  S.  E.  82 ;  Chicago  &  W. 
I.  R.  Co.  V.  Flynn,  154  111.  448,  40  N.  E.  332,  affirming  54  111.  App.  387; 
Cottrell  V.  Piatt,  101  Iowa,  231,  70  N.  W.  177;  Reiser  v.  Portere,  106 
Mich.  102,  63  N.  W.  1041;  Stewart  v.  Outhwaite,  141  Mo.>  562j  44 
S.  W.  326;  Carruth  v.  Harris,  41  Neb.  789,  60  N.  W.  106;  Wooters 
v.  Hale,  83  Tex.  563,  19  S.  W.  134. 

But  if  there  be  an  issue,  among  others,  the  evidence  with  respect  to  which 
is  inconsistent  with  the  physical  facts  in  the  case,  no  error  is  com- 
mitted by  eliminating  such  issue  from  the  case  or  in  ignoring  it  in 
the  instructions.  Gardner  v.  St.  Louis  &  S.  F.  R.  Co.  135  Mo.  90,  36 
S.  W.  214  (where  an  instruction  as  requested  embracing  such  an  issue 
was  refused,  and  an   instruction  given  ignoring  it). 

TPetefish  V.  Watkins,  124  111.  384,  16  N.  E.  248;  McCarty  v.  Scanlon,  187 
Pa.  495,  41  Atl.  345.  : 

«  Mutual  L.  Ins.  Co.  v.  Vaughan,  125  Miss.  369,  88  So.  11. 

16.  Referring  to  pleadings. 

The  court  should  not  refer  the  jury  to  the  pleadings  for  in- 
formation as  to  what  the  issues  are,^  unless  by  consent  of  the 
parties.* 

There  are  cases,  however,  which,  although  not  commending 
the  practice,  do  not  regard  it  as  so  vicious  as  to  he  fatal  to  the 
charge  unless  prejudice  has  actually  resulted  therefrom.' 

And  still  others  approve  the  practice  as  a  proper  one.* 

1  Bryan  v.  Chicago,  R.  I.  &  P.  R.  Co.  63  Iowa,  464,  19  N.  'W.  295;  Hollis 
V.  State  Ins.  Co.  64  Iowa,  454,  21  N.  W.  774;  Britton  v,  St.  Louis,  120 
Mo.  437,  25  S.  W.  366  (recognizing  and  approving  the  rule  prohibiting 
this  practice,  but  holding  that  the  instruction  complained  of  was 
not  open  to  that  objection)  ;  Reese  v.  Hershey,  163  Pa.  253,  29  Atl. 
907;  East  Tennessee,  V.  &  G.  R.  Co.  v.  Lee,  90  Tenn.  570,  18  S.  W. 
268. 

It  is  the  province  of  the  court  to  determine  the  issues  and  state  them  to 
the  jury,  and  not  leave  them  to  ascertain  the  effect  of  the  pleadings 
or  the  issues  which  they  present.  Myer  v.  Moon,  45  Kan.  580,  26 
Pac.  40. 

The  difficulty  which  even  judges  of  learning  and  experience  often  encounter 
in  defining  the  issues  as  joined  in  the  pleadings  is  argument  sufficient 
in  support  of  fhe  rulei.  It  surely  would  not  conduce  to  a  full  and 
fair  trial  if  jurors,  inexperienced  in  such  matters,  were  left  to  de- 
termine the  issues  from  the  pleadings.  The  necessity  of  the  judge  de- 
fining the  ifesues  is  too  apparent  to  be  questioned,  and,  however  presa- 
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ing  the  demands  may  be  upon  the  time  of  the  court,  a  plain  and  con- 
cise statement  of  the  issues  should  always  be  given  to  the  jury.  Burns 
V.  Oliphant,  78  Iowa,  456,  43  N.  W.  289. 

Although  pleadings  which  are  :  couched  in  untechnical  language  may  be 
given  to  the  jury  to  enable  them  to  understand  the  issues  involved,  if 
the  language  used  in  the  pleading  is  technical  and  not  such  as  the 
jury  will  be  likely  to  understand  clearly,  the  issues  should  he  present- 
ed in  the  language  of  the  court.  Robinson  v.  Berkey,  100  Iowa,  136, 
69  N.  W.  434,  and  cases  cited.  But  it  seems  that  if  the  pleadings  con- 
tain a  plain  statement  of  the  issues,  the  court  may  use  the  language 
of  the  pleadings. 

8  Burns  v.  Oliphant,  78  Iowa,  456,  43  N.  W.  289  (where,  although  it  is 
said  that  a  statement  of  the  issues  ought  not  to  be,  omitted,  it  is  held 
that  a  party  who  has  consented  to  the  omission  cannot  afterwards  be 
heard  to  complain  of  it). 

s  Texas  &  P.  R.  Co.  v.  Tankersley,  63  Tex.  57 ;  Chicago,  S.  F.  &  C.  R.  Co.  v. 
McGrew,  104  Mo.  282,  15  S.  W.  931  (holding  that  an  instruction 
.  referring  to  certain  items  of  damages  as  set  out  in  a  bill  of  particulars 
did  not  probably  mislead  the  jury,  though  disapproving  the  practice). 
And  in  Hall  v.  Carter,  74  Iowa,  364,  37  N.  W.  956,  where  the  plead- 
ing was  read  as  »  part  of,  but  not  incorporated  in  the  charge  (the 
statute  requiring  the  charge  to  be  in  writing),  the  practice  was  con- 
demned, but  reversal  was  not  based  on  this  ground,  inasmuch  as  the 
special  findings  returned  by  the  jury  indicated  that  they  fully  under- 
stood the  issues. 

So  held  in  Myer  v.  Moon,  45  Kan.  580,  26  Pac.  40,  where  the  issues  were 
stated  by  the  court,  and  the  jury  were  only  referred  to  the  petition 
to  ascertain  the  undisputed  terms  of  the  contract  for  whose  violation 
recovery  ,^Yas  sought  and  the  misrepresentations  alleged  to, have  be,en 
made  by  the  defendant  when  making  the  contract. 

An  instruction  given  on  request  which  distinctly  informed  the  jury  what 
the  facts  were  "as  alleged  in  the  complaint,"  was  approved  in  Lake 
Shore  &  M.  S.  R.  Co.  v.  Mcintosh,  140  Ind.  261,  38  N.  E.  476. 

And  a  rfeference  by  the  court  to  the  petition  and  amendments  thereto  for 
:     a  fuller  statement  of  the  several  items  of  damages  claimed  by  plain- 
tiff, following  a  brief  statement  of,  those  items,  was  held  no  error,  in  , 
Lanning  v.  Chicago,  B.  &  Q.  R.  Co.  68  Iowa,  502,  27  N.  W.  478. 

*  North  Chicago  City  R.  Co.  v.  Gastka,  27  111.  App.  518,  and  cases  cited; 
Clouser  v.  Ruckman,  104  Ind.  588,  4  N.  E.  202  (holding  so  doing  to  be 
no  error,  as  the  pleadings  are,  in  contemplation  of  law,  always  before 
the  jury)  ;  Baltzer  v.  Chicago,  M.  &  N.  R.  Co.  89  Wis.  257,  60  N.  W. 
617. 

That  pleadings  may  be  used  in  giving  instructions,  see  Union  Gold  Min. 
Co.  V.  Crawford,  29  Colo.  511,  69  Pac!  600,  22  Mor.  Min.  Rep.  213 ; 
Blair-Baker  Horse  Co.  v.  First  Nat.  Bank,  164  Ind.  77,  72  N,  E.  1027 ; 
Woodruff  v.  Hensley,  26  Ind.  App,  592,  60  Ni  E.  312;  Macon  Consol. 
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Street  R.  Co.  Bafnes,  113  Ga.  212,  38  S.  E.  756;  Chicago  &  A.  E.  Co. 
v.  Harrington,  192  111.  9,  61  N.  E.  62'2;  Central  R.  Co.  v.  Bannister, 
195  111.  48,  62  N.  E.  864;  Graybill  v.  Chicago,  M.  &  St.  P.  B.  Co.  11-:; 
Iowa,  738,  84  N.  W.  946;  Hartpence  v.  Rogers,  143  Mo.  623,  45  S.- 
W.  650;  Franklin  v.  Atlanta  &  C.  Air  Line  E.  Co.  74  S.  C.  332,  54 
S.  B.  578;  Bering  Mfg.  Co.  v.  Femelat,  35  Tex.  Civ.  App.  36,  79  S.  W. 
869;  Illinois  C.  E.  Co.  v.  Smith,  111  111.  App.  177. 

17.  Separate  defenses. 

If  a  defense  in  abatement  is  joined  in  the  samp  answer  -wiith 
a  defense  in, bar,  the  plaintiff  may  require  that  the  jury  be.  in-, 
structed  to  render  separate  verdicts.^  - 

1  Gardner  v.  Clark,  21  N.  Y.  399,  401. 

18.  Superfluous  allegation. 

A  plaintiff  is  entitled  to  go  to  the  jury  on  a  caUse  of  action 
on .  contract  substantially  alleged  and  supported  by  evidence, 
notwithstanding  a  failure  to  pi:oye'  cpmmingled  allegations  of 
tort.^  I 

1  Graves  v.  Waite,  59  N.  Y<  156.  Contra,  under.  N.  Y.  Civ.  Prac,  Act,  § 
826,  when  the  tort  is  a  fraud  in  contracting  or  incurring  the  liability, 
such  as  consti|;utes  a  ground  of  a;rrest.  .  

19.  Kmiting  to  issues  and  evidence. 

It  is  improper  for  the  court,  in  making  a  statement  of  the 
case,, to  present  any  isspe  unless  it  is  raised  by  the  pleadiiigs, 
and  evidence,  tending  to  establish  it  has  been  addiiced.  ^ 

But  it  is  not  improper,  to,  refuse  an,  instruction  which,  as  re- 
quested is  outside  the  issues  and  evidence.*  •  ; 

As  to  whether  it  is  projier  to  submit  to  the  jury  an  issite  raised 
by  evidence  admitted  without  objection,  though  the  issue  is  not 
raised  by  the  pleadings,  the  cases  are  not  in  harmony.' 

,  5ut  it  is  error  to  submit  to  thejtiry,  as  a  disputed  question 
of  fact  for  their  determination,,, an  issue  which  has  be,ei^,,,ad- 
mitted  by  the  pleadings,*  or  one  which  is  established  by  the  un- 
contradicted evidence.*  ■  ■'■ 

I  Alabama '  C.  06al  &  C.  Co.  v.  Pitts,  98  Ala.  285,  13  So.  135 ;  Bertelson  v. 
Chicago,  M.  &  Sf:  P.  R.  Co,  5  Dak.  313,  40  N.  W.  531;  Savannah,  F. 
&■  M.  E.  Co.  v.  Tiedeman,  39  Fla.  196,  22  So.  658;.  Jacksonville,  T.  & 
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K.  W.  R.  Co.  V.  Galvin,  29  Fla.  636,  16  L.R.A.  337,  11  So:  231; 
Louisville  &  N.  E.  Co.  v.  Spinks,  104  Ga.  692,  30  S.  E.  068 ;  Holt  v. 
Spokane  &  P.  R.  Co.  3  Idaho,' 703,  35  Pae.  39;  Lebanon  Light,  Heat  & 
Power  Co.  v.  Griffin,  139  Ind.  476,  39  N.  E.  62 ;  Miller  v.  Chicago,  M. 
&  St.  P.  R.  Co.  76  Iowa,  3l8,'  41  N.  W.  28;  Gilmore  v.  Swisher,  59  Kan. 
172,  52  Pac.  426;  Adams  Exp.  Co.  v.  HibBard,  145  Ky.  818,  141  S. 
W.  397,  38  L.R.A.(N.S.)  432;.Mundle  v.  Hill  Mfg.  Co.  86  Me.  400, 
30  Atl.  16;  Nugent  v.  Kauffman  Mill  Co.  131  Mo.  241,  33  S.  W.  428 
(whei'e  it  is  said  that  issues  cannot  be  raised  and  disposed  of  by  in- 
structions, which  are  not  made  by  the'  pleadings ) ';  iloss  v.  North  Caro- 
lina R.  Co.  122  N.  C.  889,  29  S.  E.  410  (even  though  it  announces  a 
'  correct  abstract  proposition  of  law) ;  Atchison,  T.  &  S.  E.  R.  Co.  v. 
Baker,  21  Okla.  5i,  95  Pac.  433,  16  L.R.A.  (N.S.)  825;  Woodward  v. 
Oregon  R.  &  Nav.  Co.  18  Or.  289,  22  Pac.  1076;  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Johnson,  91  Tex.  569,  44  S.  W.  1067 ;  Holt  v.  Pearson,  12  Utah, 
63,  41  Pac.  560;  Verdi  v.  Helper  State  Bank,  —  Utah,  — ,  196  Pac. 
225,  15  A.L.R.  641;  Comegys  v.  American  Lumber  Co.  8  Wash.  661, 
36  Pac.  1087;  Higgins  v.  Minaghan,  78  Wis.  602,  11  L.R.A.  138,' 47 
N.  W.  941;  14  R.  O.  L.  p.  782,  §  49. 
2  Gibson  v.  Sterling  Furniture  Co.  113  Cal.  1,  45  Pac.  5 ;  Rives  v:  Jordan, 
99  Ga.  80,  24  S.  E.  857;  Baltimore  &  0.  S.  W.  R.  Co.  v.  Tripp,  I75 
111.  251,  51  N.  E.  833;  Tinsley  v.  Fruits,  20  Ind.  App.  534,  51  X.  E. 
Ill;  Hamilton  v.  Thoen,  97  Iowa,  737,  66  N.  W.  166;  Brent  v.  Long, 
99  Ky.  245,  35  S.  W.  640;  Grau  v.  Forge,  183  Ky.  521,  209  S.  W.  369, 
3  A.L.R.  642;  Lindsey  v.  Leighton,  150  Mass.  285,  22  N.  E.  ,901;  Sykes 
V.  City  Sav.  Bank,  115  Mich.  321,  73  N.  W.  369;  Ferine  v.  Grand 
Lodge  A.  0.  U.  W.  48  Minn.  82,  50  N.  W.  ,1022;  MOiTijis  v.  St.  Paul 
City  R.  Co.  ,,10,5,;  Minn.  276,  117  N.  W.  500,  17  L.R.A.  (N.S.)  598; 
,  Bro\vn,v.  Walker,  — j  IVtiss,  -^,  11  So,  724;  Fischen  v-.  Thomas,  9  Mont.  ' 
52,  22  Pac.  450;  Hanpver  F.  Ins.  Cp.  v.  Stoddard,  52  Xcb.  745,  73  N. 
W.  291;  Woodbury  v.  Butler,  67  N.  H.  54i5,  38  Atl.  379;  Kane  v.  New 
York,  N.  H.  &  H.  R.  Co.  132  N.  Y.  160,  30  N.  E.  256 ;  Gandy  v.  Orient 
Ins.  Co.  52  S.  C.  224,  29  S.  E.'655;  Texas  &,  P.  R.  Co.  v.  .Johnson,  90 
Tex.  304,  38  S.  W.'  520,  14  Tex.  Civ.  App.  566,  37  S.  W.  973;  Lawson 
V.  Thoinpson,  10  Utah,  462,  37  Pac.  732,  and  cases  Cited;  Larson  v. 
Calder's  Park  Co.  —  Utah,  — ,  180  Pac.  599,  4  A.L.R.  731;  Sprague 
V.  Fletcher,  69  Vt.  69,  37  L.R.A.  840,  37  Atl.  239;  Hopkins  v.  Hey- 
wood,  86  Vt.  486,  86  Atl.  305,  49  L.R.A. (N.S.)  710;  fiddle  v.  Conti- 
nental Casualty  Co.  65  W.  Va.  170,  63  S.  E.  962,  22' KR. A, (N.S.) 
779;  Wren  v.  Seattle,  100  Wash.  67,  170  Pac.  342,  3  A.L.R.  1123; 
Bond  V.  Baltimore  &  0.  R.  Co.  82  W.  Va.  557,  96  S.  E.  932,  5  A.L.R. 
201,  19  N.  C.  C.  A.  674;  Barker  v.  Ring,  97  Wis.  53,  72  N.  W.  222.  ' 
But  it  is  no  reason  for  rejecting  an  instruction  pertinent  to  thfe  issues, 
that  it  goes  further  than  the  issues  required,,  in  asking  to  have  s>jb- . , 
mitted  a  question  which  the  adverse  party  is  not  entitled  to  have  sub- 
mitted, Long-Bell  Lumber  Co.  v.  Stump,  30  C.  C.  A.  260,  57  U.  S. 
App.  546,  86  Fed.'574.  ' 

Abbott,  Civ.  Jur.  T.— 47. 
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3  That  it  is  proper,  see  Denver  &,R.  G.  R.  Co.  v.  Roauck,  7  Colo.  App.,288, 
43  Pac.  456;  Atlanta  Consol.  Street,  R.  Co.  v.  Ovvings,  ,97,  Ga.  663,  33 
L.R.A.  798,  25  S.  E.  377  (holding  that,  if,  the  evidence  has  been  al- 
lovped  without  objection  to  go  to  the  jury,  it  is  proper,  if  not  incumb- 
ent, on  the  court  to,  tell  the  jury  what ,  tliey  are  to  do  with  it); 
Whitesell  v.  Hill,  101  Iowa,  629,  70  N.  W.  750,  37  L.R.A.  830,  20  Am. 
Neg.  Rep.  134;  Blum  v.  Whitworth, ,  66  Tex.  350,  1  S.  W.  108  .(holding 
that  the.  court  did  not  err  in  charging  the  jury  in  accordance  syith  the 
interpretation  thus  put  upon  the  pleadings,  and  , acted  upon  by  the 
"parties,) .  And  in  Fox  v.  Utter,  6  Wash.  299,  33  Pac.  354,  where  there 
was  a  variance  between  the  cause  of  action  stated  by  the  complaint  and 
the  evidence,  but  not  between  the  issue  raised  by  the  answer  and  the 
evidence,  the  court  deemed  the  cause  of  action  stated,  to,  be  binding, 
and  charged  accordingly;  but  it  was  held  on  appeal  that,  inasmuch  as 
the  variance  was  disregarded  by  both  parties  (the  case  , in  fact  b^ing 
tried:  on  the  theory  raised  by  the  answer),  the  charge  ought  to  have 
been  on  the  facts,  rather  than  the  letter  of  the  cpnaplainj;.  Johnson  v. 
;  Coughren,  55  Wash.  125,  104  Pac.  170,  19  Ann.  Gas.  1148. ,       , 

And  that  it  is  error  to  refuse  so  to  charge,  see  Madison  v.  Missouri  P.  R. 
Go.  60  Mo.  App.  599. 

But  that  issues  so  raised  cannot  be  submitted,  see  Gulf  of  California  Nav. 
Co.  V.  State  Investment  &  Ins.  Co.  70  Gal.  586,  12  Pac.  473;  Doggett 
■V.  Slmrhs,  79  Ga.  252,  4  S.  E.  909;  Atchison,  T.  &  S.  E.  R.  Co.  v. 
Miller,  39  Kan.  419,  18  Pac.  486;  Gla»s  v.  Gelvin,  80  Mo.  300;  Mc- 
Cready  v.  Phillips,  44  Neb.  790,  63  N.  W.  7;  Roberts  v.  Drehiner,  41 
Neb.  306,  59  N.  W.  911;  Coos  Bay  R.  Co.  v:  Siglin,  26  Or.' 387,  38 
Pac.  338,  and  cases  cited.  -    > 

To  do  so,  however,  may,  be  harmless  error  if  from  the  whole  record  the 
evidence  and  charge  do  hot  seem  to  have  influenfced  or  affected  the 
verdict.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Miller;  39  Kan.  419,  18  Pac. 
486. 

1  Burke  v.,,Masoarich,  81.Cal.  302,,  22  Pac.  ,673.,  , 

B  First  Nat.  Bank  v.  Hanover  Nat.  Bank,  13  C.  C.  A.  313,  32  U.  S.  App. 
29,  66  Fed.  34;  Illinois  C.  R.  Co.  v.  Davidson,  12  C.  C.  A.  118,  24  U. 
S.  App.  354,  64  Fed.  301. 

And  that  such  an  instruction  may  be  properly  refused,  see  Shields  v.  Grr 
Extension  Ditch  Co.  23  Nev.  349,  47  Pac.  194;  Leak  v.  Rio  Grande 
Western.  R.  Co.  9  Utah,  246,  33  Pac.  1045. 

20.  Conforming  to  facts  in  evidence. 

The  charge  and  instructions,  whether  given  by  the  court  of  q 
its  own  motion  or  upon  request,  should  be  so  framed  as  to  con- 
forin  to  the  facts'  in  evidence.^    And  it  is  error  to  give' a  charge 
or  instruction  not  so  framed,  no  matter  how  correct  the  principle 
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of  Tavt'  announced  may  be;'^  but  not  if  it  is  clear  that  tbe  jury 
were  not  in  fact  misled  thereby,  to  the  prejudice  of  the  com- 
plaining party,'  or  |f,  there  is  evidence  calling  for^the  charge 
or  instruction.* 

But  it  is  not  error  to  refuse  a  charge  or  instruction  not  based 
on  the  facts  proved.^  Otherwise,  however,  if  there  is  evidence 
calling  for  such  a  charge  or  instruction.® 

1  The  charge  of  the  court  should  not  be  mere  abstract  propositions  of  law, 
but  siipuld  "b?  confined  to  the  law  applicable  to  the  facts  of  the  case 
which  the  evidence  tends  to  establish,  and"  the  attention  of  the  iurv 
K  should  be'  called  to  the  controlling  point  or  points  of  the  case.  Pitts- 
burgh &  W.  Coal '  Co.  V.  Esticvenard,  53  Ohio  St.  43,  40  N.  E.  725 , 
Central  E.  Co.  v.  iSond,  111  Ga. '  13,  36  S.  E.  299;  St.  Loiiis  South- 
western R.  Co.  V.  Connally,  —  Tex.  Civ.  App.  —,93  S.  W.  208;  Boltz 
,  V.  Miller,  23  Ky.  L.  Rep.  991,  64  S.  W.  630;  Clapper  v.  Menddll,  96 
Mo., App., 40, '69  S.  W.  669;  Bronk  v.  Binghamton  R.  Co.  79  App.  Div. 
269,  79  N.  Y.  Supp.  577;  Troy  Min.  Co.  v.  Thomas,  15  S.  D.  238,  88 
N".,  W;  'i06';  Texas  &  P.  R.  Co.  v.  Short,  —  Tex.  Civ.  App.  — ,  58'  S. 
,,W,'56;  'Saveland  v.  Western  Wisconsin  E.  Co.  118  Wis.  267,  95  N. 
,W.  l,Sb';  Chicago,  I.  &  E.  R.-Co:  v.  PattisOn,  26  Ind.  App.  295,  59'  N. 
E.  688;  Iribrala  SawMill  Co.  v.  Smith,  55  Fla.  44'7,  46  So.  332;  Dief-  , 
enthaler  v.  Hall,  116  111.  App.  422;  Taylorville  v.  Stafford,  196  111.  288, 
63  N.  E. -624;  Nashvillfe,' C.  &  St.'L.  R.  Co.  v;'Walley,  147  Ala.  697, 
4l'  So.  134;  McMahon  v.  Chicago  City  E.  Co.  239  111.  334,  88  N";  E. 
■223;  Baker  v.  North  .Jersey  Street  R.  Co.  77  N".  J.  L.  336,  72  Atl. 
434;  Sperry  V.  Union  R:  Co. '129  App.  Div.  594,  114  ISf.  Y.  Supp.  286; 
Barton  v.iOdessa,  109  Mo.  App.  76,  82  S;  W:  1119;  14  R.  C.  L.  p.  786, 

§^51.,  .-      .  ._  ■:  <  '  ■ 

See  also  Chicago  v.  O'Malley,  196  111.  197,  63  N.  B.  652;  Karden  v.  Cun- 
ningham, 136  Ala.  263,  34  So.  26. 

But  see,  for  a  contrary  rule,  Chicago  City  R.  Co.  v.'  Anderson-,  193  111.  9, 
pi  K  t.  ^99.  '       '    .    .•         '     :  .., 

Every  point  of  law  submitted  for  the  determination  of  the  court  should 
■  'be  reasonably  consistent  with  the  evidence,  and  in  such  comprehensive, 
manner  that  the  deduction  made  therefrom,  notwithstanding  the  force 
of  the  other  evidence  in  the  cause,  is  the  logical,  legal  conclusion  from  , 
the  facts  assumed.  Each,  point  submitted  is,  to  be,  taken,  as  a  dis- 
tinct, independent  proposition;  and  the  answer  to  it  may  be  a  simple 
affirmation  or  negation  of  it,'  or  the  answer  may  be  accompanied  with 
such  qualification  as  is  requisite  to  a  correct  exposition-  of  the  law. 
'V\  hen  a  case  comes  up  for  review,  no  fact  not  'covered  by  the  hypo- 
thesis set  forth  in  the  point  can  be  assumed,'  except  such  as  is  -  em- 
braced by  necessary  implication;  If  this  were  not  so  the  court  might, 
in  some  eases,  alBrm' the  points  on  both  sides;   andj  whilst  in  the 
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answers  on  one  side  or  the  other,  the  true  rule  might  be  given,  the 
jury  would  be  allowed  to  grope  in  the  dark  in  search  of  it,  with  equal 
chances  to  arrive  at  a  wrong  or  a  right  result.  In  such  case  the  as- 
sumption of  certain  facts  that  are  not  stated  would,  if  known,  show 
the  correct  rulings  on  both  sides;  but  the  misleading  tendency  is  such 
as  to  be  manifest  error.  If  these  well-established  rules  of  practice 
are  applied  to  the  instructions  given  to  the  jury,  and  the  conclu- 
sion cannot  be  other  than  that  they  were  misleading  to , the  jury,  re- 
versal is  imperative.  Sidney  School  Furniture  Co.  v.  Warsaw  School 
Dist.  130  Pa.  76,  18  Atl.  604. 
Z  Alabama  Mineral  R.  Co.  v.  Marcus,  115  Ala.  389,  22  So.  135;  Sevens  v. 
Barnett,  —  Ark.  — ,  22  S.  W.  160;  Altoona  Quicksilver  Min.  Co.  v. 
Integral  Quicksilver  Min.  Co.  114  Cal.  100,  45  Pac.  1047;  Denver  & 
R.  G.  R.  Co.  v.  Spencer,  25  Colo.  9,  52  Pac.  211;  Aznoe  v.  Conway, 
72  Iowa,  568,  34  N.  W.  422 ;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Whitbeck, 

57  Kan.  729,  48  Pac.  16;  Baltimore  City  Pass  R.  Co.  v.  Nugent,  86 
Md.  349,  39  L.R.A.  101,  38  Atl.  779 ;  Williams  v.  Petoskey,  108  Mich. 
260,  66  N.  W.  55;  Rugland  v.  Tollefsen,  53  Minn.  267,  55  N.  W.  123; 
Nixon  V.  Hannibal  &  St.  J.  R.  Co.  141  Mo.  425,  42  S.  W.  942 ;  Holmes 
V.  Jones,  121  N.  Y.  461 ;  24  N.  E.  701,  reversing  50  Hun,  345,  3  N.  Y. 
Supp.  156;  Fulp  v.  Roanoke  &  S.  R.  Co.  120  N.  C.  525,  27  S,  E.  74; 
Baltimore  &  0.  R.  Co.  v.  Few,  94  Va.-82,  26  S.  E.  406;  Nye  v.  Kelly, 
19  Wash.  73,  52  Pac.  528 ;  Oliver  v.  Ohio  River  R.  Co.  42  W.  Va.  703, 
26  S.  E.  444. 

SHome  Protection  v.  Whidden,  103  Ala.  203,  15  So.  567;  Hill  v.  Finigan, 
77  Cal.  267,  19  Pac.  494;  Chicago  &  A.  R.  Co.  v.  Pontiac,  169  111. 
155,  48  N.  E.  485;  St.  Louis  &  S.  F.  R.  Co.  v.  Moore,  101  Miss.  768, 

58  So.  471,  Ann.Cas.  1914B,  597,  39  L.R.A.  (N.S.)   978. 

So  held  where  the  objectionable  charge  was  followed  by  a  lucid  explana- 
tion applying  the  law  to  the  specific  facts  of  the  case.  Spring  v. 
Schenek,  106  N.  C.  153,  11  S.  E.  646. 

Or  where,  although  objectionable  in  part,  considered  as  a  whole  the  charge 
clearly  and  concretely  advised  the  jury  concerning  tjie  evidence  appli- 
cable to  the  issues.  Denver  Tramway  Co.  v.  Owens,  20  Colo.  107,  36 
Pac.  848. 

Or  where  the  verdict  was  clearly  for  the  right  party  on  the  evidence.  Man- 
dell  V.  Fulcher,  86  Ga.  166,  12  S.  E.  469. 

4  Atlanta  Consol.  Street  R.  Co.  v.  Keeny,  99  Ga.  266,  33  L.R.A.  824,  25 
S.  E.  629;  Hanchett  v.  Jordan,  43  Minn.  149,  45  N.  W.  617. 

So  held,  also,  however  inadequate  or  of  little  weight  the  evidence  may  ap- 
pear to  the  court.    Reusens  v.  Lawson,  96  Va.  285,  31  S.  E.  528. 

6  Lazarus  v.  Phelps,  156  U.  S.  202,  39  L.  ed.  397,  15 'Sup.  Ct.  Rep.  271; 
Birmingham  Union  R.  Co.  v.  Smith,  90  Ala.  60,  8  So.  86;  Trabing  v. 
California  Nav.  &  Improv.  Co.  121  Cal.  137,  53  Pac.  644;  Heinberg  v. 
Cannon,  36  Fla.  601,  18  So.  714;  Flanagan  v.  Scott,  102  Ga.  399,  31 
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"  S.  E.  23;  Crane  Co.  v.  Tierney,  175  111.  79,  51  N.  E.  715;  Noe  v.  Chi- 
cago, B.  &  Q.  R.  Co.  76  Iowa,  360,  41  N.  W.  42;  Markland  v.  McDaniel, 
51  Kan.  350,  20  L.R.A.  96,  32  Pa-c.  1114;  Plllsbury  v.  S*eet,  80  Me. 
392,  14  Atl.  742;  Cook  v.  Gill,  83  Md.  177,  34  Atl.  248;  Cain  v.  Mead, 
66  Minn.  195,  68  N.  W.  840;  Kansas  City  Suburban  Belt  R.  Co.  v. 
Kansas  City,  St.  L.  &  C.  R.  Co.  118  Mo.  599,  24  S.  W.  478;  Mulville  v. 
Pacific  Mut.  L.  Ins.  Co.  19  Mont.  95,  47  Pac.  650;  Pease  Piano  Co. 
V.  Cameron,  56  Neb.  561,  76  N.  W.  1053;  Humphreys  v.  Woodstown, 
48  N.  J.  L.  588,  7  Atl.  301;  Missouri  P.  R.  Co.  v.  Lamothe,  76  Tex. 
219,  13  S.  W.  194. 

It  is  the  duty  of  the  judge  to  instruct  the  jury  upon  every  question  of  law 
involved  in  the  case;  but  not  to  answer  points  that  raise  questions  in 
these  merely,  or  that  rest  upon  the  assumption  of  a,  fact  of  which 
there  is  not  such  evidence  as  to  justify  the  jury  in  finding  it.  Heffner 
V.  Chambers,  121  Pa.  84,  15  Atl.  492. 

8  Norwood  &  B.  Co.  v.  Andrews,  71  Miss.  641,  16  So.  262;  Thompson  v. 
'Western  U.  Teleg.  Co.  106  N.  C.  549,  11  S.  E.  269. 

21.  Burden  of  proof. 

It  is  error  to  instruct  tlie  jury  that  plaintiff,  by  giving  evi- 
dence of  a  prima  facie  case,  has  shifted  the  burden  of  proof  to 
defendant.^  ^ 

But  if  plaintiff  has  given  evidence  such  as  to  raise  a  legal 
presumption  of  the  existence  of  the  fact  alleged,  it  is  not  error 
for  the  court  to  instruct  the  jury  that,  in  weighing  the  whole 
evidence  together,  they  may  consider  that  the  plaintiff  has  given 
prima  facie  evidence  in  support  of  his  case  and  such  as  is  con- 
cliisiVe,  if  uncontradicted,  and  that  this  must  be  contradicted  or 
disproved  by  a-  preponderance  of  evidence  on  the  part  of  de- 
fendant, or  the  plaintiff  is  entitled  to  recover.^ 

IHeinemann  v.  Heard,  62  N.  Y.  448;  Jones  v.  Prospect  Mountain  Tunnel 
Co.  21  Neb.  339,  31  Pac.  642;  Atkinson  v.  Goodrich  Transp.  Co.  69 
Wis.  15j  31  N.  W.  164  (a  negligence  case,  in  which  this  question  is 
considered  at  length  and  many  cases  are  collated  and  discussed)  ; 
Missouri  P.  R.  Co.  v.  Bartlett,  81  Tex.  42, 16  S.  W.  638  (holding  such 
a  charge  to  be  upon  the  weight  of  the  evidence ) .  See  also  Blunt  v. 
Barrett,  124  N.  Y.  117,  26  N.  E.  318,  and  Scott  v.  Wood,  81  Cal.  398, 
22  Pac.  871    (applying  the  same  principle  to  affirmative  defenses). 

And  that  it  is  proper  to  refuse  a  request  to  so  charge,  see  Spencer  v.  Citi- 
zens' Mut.  L.'  Ins.  Asso.  142  N.  Y.  505,  37  N.  E.  617;  Bogie  v.  Nolan, 
96  Mo.  85,  9  S.  W.  14.  See  also  Home  Ben.  Asso.  v.  Sargent,  142  U.  S. 
■  691,  35  L.  ed.  Il60,  12  Sup.  Ct.  Rep.'  332  (liolding  that,  in  an  action 
on  a  life  policy  in  which  the  defense  is  Suicide,  the  introduction  in 
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evidence  by  defendant  of  the,  proofs  of  death  which  show  death  :t&>have 
been  self-inflicted  does  not  shift  the  burden  on  plaintiff  to ,  show  that 
the  assured  did  not  commit  suicide,  where  the  proofs  of  death  and 
evidence  are  not  inconsistent  with  the  theory  of  accidental  ikiUing). 

BCrane-.v.  Morris,  6  Pet.  598,  020,  8  L.,  ed.  514,  522;  Kelly  v.  Jackson,  6 
■  Pet.  622,  631,  8  -L..  ed.  523,  526 ;  Heilman  v.  Lazarus,  12  ,  Abb.  N.  C. 
19,  -see  less  'fully  90  N.  Y;  672,  in  full,:  65  How.  Pr.  95.  /  See  also  Bases 
cited  in  note  1,  supra.  '     '     .- 

This  rule  does  not  apply  when  that  which  is  claimed  "to  be' a  prima  facie 
case  rests  on  testimony  which  raises  a  question  of  credibility  of  wit- 

.    "  nesses  for  the  jury.  ■;     '  i'  .    ■'■'.'    ',•'<['•'  .    •   '-'i    <'. ,  "\  ■ 

For  note  on  instructions  and  burdeji  of  proof  in  bastardy  proceedings,  see 
L.R.A.1918C,  892.  ■   :  '  .  ■,     ,, 

29.  Presumption  of  law. 

It  is  error  to  refuse  to  State  to  the  jury  Ajvhat  is  thes  presump- 
tion of  law  on  a  material  point  in  the  absence  of  proof,  though 
the  adverse  party  has  alreadly  introduced  evidence  sufficient 
to  sustain  a  verdict  contrary  to  such, presumption,  ;f -such  evi- 
dence be  not  sufficient  to  require  the  jury  to  find  contrary  to 
the  presumption.^ 

iPotter  V.  Chadsey,  16  Abb.  Pr.  146. 

A  statute  prohibiting  a '  judge  froin   charging  on  a  matter  of  fact'  does 

not  forbid  his  instructing  them  that  a  presumption  arising  in  the  case 

is  entitled  to  great  weight.     Durantv.  Burt,  98  Mass.  161. 
But  instructions  as  to  presumptions  should  be  so  framed  as  not  to  confuse 

or  mislead  the  jury  by  neglecting  to  discriminate  between  disputable 
,     and  indisputable  presumptions,  nor  to  give  them  as  a  .presumption, 

without  qualification,  that  which  only  justifies  an  inference  either  way, 

that  is  to  say,  which  is  only  a  presumption  of  fact. 

23.  Presumption  of  fact. 

In  a  state  in  which  it  is  the  practice  of  the  state  courts  to 
indicate  the  opinion  of  the  judge  as  to  what  inferences  are  fair- 
ly deducible  from  the  testimony,  it  is  proper  for  courts  of  the 
United  States  to  do  the  same.^ 

1  Mitchell  V.  Harmony,  13, How.  115,  130,  14  L.  ed.  75,  82.  But  Nudfi  v. 
Barrows,  91  U.  S.  426,  23  L.  ed.  286,  holds  that  a  presiding  judge  of 
a  Federal  court  may  comment  on|  the  evidence,  and  express  his  opinion 
upon  a  question,  of  fact  .irrespective  o^  what  may  be  the  practice  in 
the  state  court  wherein  the  Federal  court  is  sitting..    See,  also,  infra, 
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§  31,  note  3.  'And  in  Pennsylvania  Mut.  L.  Ins.  Co.  v.  Mechanics'  Sav. 
B'anli  &  T.  Co.  38  L.R.A.  33;  19  C.  C,  A.  286,  37  U.  S.  App.  692,  72 
Fed.  413,  affirmed  on  reliearing,  38  L.R.A.  70,  19  C.  C.  A.  316,  43  U. 
S.  App.  75,  73  Fed.  653,  it  is  held  that  a  charge  as  to  presuniptions 
is  more  or  less  in  the  nature  of:  comment  on  the  evidence,  the  scope 
of  i  which  i  is,  ;Within  the  discretion  of  the  presiding  judge. 

!24.  Assuming  specific  fact. 

A  peremptO'ry  instruction  to  the  jury  as  to  a  specific  fact  is 
not-erroneous, , if  the  evidence  respecting  it  is  of  such  a  con- 
clusive character  as  would  compel  the' court,  in  the  exercise  of 
a  sound,  legal  discretion  to  set  agide  a  verdict  in  opposition  to 
such-  evidence,''  or  if  the  fact  has  been  unequivocally  admitted 
by  the  parties,  either  in  their  pleading,  or  at  the  trial,  or  other- 
wise.* Otherwise,  however,  if  the  fact  be  a  disputed  one  con- 
cerning which  the  evidence  is  conflicting ;  ^  or  if  there  is  no  evi- 
dence conceriiing  it^  *  or  if,  the  evidence  shows  that  it  does  not 
exist.*;  ■ 

'  But  after  the  jndge  has  made  a  full  and  fair  charge  he  is  not 
bound,  though  requested  by  counsel,  to  instruct  the  jury  for 
which  party  to  find  if  they  find  one  way  or  the  other  as  to  par- 
ticular facts  in  the  case.® 

;'As  where  the  evidence  leaves  no  rooni  for  dispute  as  to  the  existence  of 

the  fact.     Montolair  v'.  fiaha,  107  U.  S.  162,  27  L.  ed.  436,  2  Sup.  Ct. 

Eep. '403;'  Long  V.  Booe,  106  Ala.  570,' 17  So.  716;  Hauk  v.  Brownell, 

120  111.  161,  11  N.  E.  416;  Noble  v.  White,  103  Iowa,  352,  72  N.  W. 

556;   Rice  v.  Rankans,  101  Mich.  378,  59 -N.  W.  660;   Alabama  &  V. 

R.  Co.  V.' Phillips,  70  Miss.  14,  11  So.  602;  Eagan  v.  Kansas  City  & 

'    '    S.  E.  R.  Co.  144  Mo.  623,  46  S.  W.  602   (especially  if  tlje  evidence  is 

record  evidence)  ;   Wurdeman  v.  Sehultz, - 54  Neb.  404,  74  N.  W.  951; 

'  '  'iRiley  V.  Salt  Lake  Rapid^  Transit  Co.  10  Utah,  428,  37  Pac.  681.    Other- 

■wise,  according  to '  some  authorities,  if  the  only  evidence  in  regard  to 

'  the  matter'  is  that' of  an  interested  party  who  says  he  does 'not  know 

whether  such"  is  the  fact  or  not.     Pryor  v.  Portsmouth  Cattle  Co.  6 

-  "   '  N.  M.' 44,  27  Pac.  327.    Or  his' testimony  shows  self-contradiction  and 

*  inconsistencies.     Byers  v.  Wallace,  87  Tex.  503,  28  S.  W.  1056,  29  S. 

W.  760.  ■ 

2  Long  V.  Booe,  106  Ala.  570,  17  So.  716;  Lee  v.  O'Quin,  103  Ga.  355,  30 

S.  E.  356;  Louisville,  E.  &  St.  L.  Consol.  R.  Co.  v.  Utz,  133  Ind.  265, 

32 'N.  E.'  881;   McDcrmott  v.  Abney,  106  Iowa,  749,  77  N.  W.  505; 

M-cGuire  v.  Lawrence  Mfg.  Co.  156' Mass.  324,  31  N.  E.  3;  Mopney  v. 

York  Iron  Co.  82  Mich.  263,  46  N.' W.  376;  Taylor  v.  Scherpe  &  K. 

ArchiteclurLl  Iron  Co.  133  Mo.  349,  34  S.  W.  581 ;  Bullis  v.  Presidio 
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Min.  Co.  75  Tex.  540,  12  S.  W.  397 ;  Pellardis  v.  Journal  Printing  Co. 
99  Wis.  156,  74  N.  ,W.  99;,Hamnton  v.  Great  Tails  Street  E.  Co.  17 
Mont.  334,  42  Pac.  860,  43  Pac.  713. 

But  an  instruction  as  to  a  disputed  point  must  not  assume  that  the  point 
is  conceded  by  one  party  merely  because  he  has  not  rebutted  his  adver- 
sary's testimony  respecting  it.  Palmer  v.  McMaster,  10  Mont.  390, 
25  Pac.  1056. 

Instruction  in  negligence  case  held  not  erroneous  as  assuming  plaintiff  was 
a  passenger.    Mayne  v.  Kansas  City  E.  Co.  —  Mo.  — ,  229  S.  W.  386. 

SEstis  V.  Goodbar,  —  Ark.  — ,  19  S.  W.  973;  Swigart  v.  Havvley,  140  111. 
186,  29  N.  E.  883;  Anderson  v.  Moore,  108  111.  App.  103;  Long  v.  Os 
.  born,  91  Iowa,  160,  59  N.  W.  14;  Metropolitan  Street  E.  Co.  v.  Mc- 
Clure,  58  Kan.  109,  48  Pac.  566;  Hull  v.  St.  Louis,  138  Mo.  618,  42 
L.R.A.  753,  40  S.  W.  89 ;  Wilkinson  v.  Johnson,  83  Tex.  392,  18  S.  W. 
740 ;  Eaufer  v.  Walsh,  88  Wis.  63,  59  N.  W.  460 ;  Eodefer  v.  Brooking, 
206  Mq.  App.  538,  229  S.  W.  826 ;  Elrod  v.  Chamblee,  —  Ga.  App.  — , 

106  S.  E.  915;  Hines  v.  Beasley,  17  Ala.  App.  636,  88  So.  31;  Barker  v. 
Kansas  CAty,  M.  &  0.  R.  Co.  88  Kan.  767,  129  Pac.  1151,  43  L.E.A! 
(N.S.)  1121;  Harrington  v.  Boston  Elev.  E.  Co.  229  Mass.  421,  118  N. 
E.  880,  2  A.L.R.  1057 ;  Baxter  f.  Philadelphia  &  E.  E.  Co.  264  Pa.  467, 

107  Atl.  881,  9  A.L.E.  504 ;  Saros  v.  Avenue  Theatre  Go.  172  Mich. 
238,  137  N.  W.  550,  42  L.E.A.(N.S.)   392;   14  E.  C.  L.  p.  738,  §  12. 

That  it  is  proper  for  the  court  to  refuse  such  an  instruction,  see  Hill  v. 
.McKay,  94  Cal.  5,  29  Pac.  406;  Hannah  v.  Co^inecticut  River  R.  Co. 
154  Mass.  529,  28  N.  E.  682 ;  Eiseman  v.  Heine,  2  App.  Div.  319,  37 
N.  Y.  Supp.  861;  Owens  v.  Snell,  29  Or.  483,  44  Pac.  827;  Bentley  v. 
Standard  E.  Ins.  Co.  40  W.  Va;  729,  23  S.  E.  584. 

For  other  cases  holding  that  province  of  jury  must  not  bei  invaded  by  in- 
structions that  assume  facts,  see  Montgomery  Street  R.  Co.  v.  Shanks, 
139  Ala.  489,  37  So.  160  (assuming  defendant's  negligence,  and  deny- 
ing plaintiff's  contributory  negligence)  ;  Southern  R.  Co.  v.  Douglass, 
144  Ala.  351,  39  So.  268  (assuming  that  accident  occurred  within 
limits,  of  a  town)  ;  Western  Coal  &  Min.  Co.  v.  Jones,  75  Ark.  76,  87 
S.  W.  440  (assuming  negligence  in  preparing  and  firing  blast  in  speci- 
fied manner)  ;  Anderson  v.  Seropian,  147  Cal.  201,  81  Pac,  521  (assum- 
ing that  plaintiff  adjusted  the  machine  that  caused  the  injury)  ; 
Caruthers  V.  Balsley,  89  111.  App.  559,  (assuming  that  seller  intended 
warranty);  Blwood  v.  Chicago  City  R.  Co.  90  111.  App.  397  (assum- 
ing that  plaintiff  did  not  exercise  due  care)  ;  Feitl  v.  Chicago  City 
E.  Co.  211  111.  279,  71  N.  E.  991  (assuming  that  deceased  was  driving 
on  track  in  fi;ont,  of  car  at  time  of  accident )  ;  Selensky  v.  Chicago  G. 
W.  R.  Co.  120  Iowa,  113,  94  N.  W-  272  (assuming  that  plaintiff  knew 
that  track  she  was  about  to  cross  was  completely  obstructed)  ;  Mc- 
Grew  V.  O'Donnell,  28  Ky.  L.  Rep.  1366,  92  S.  W.  301  (assuming  that 
value  of  plaintiff's  services  exceeded  amount  of  certain  notes  given 
by  him)  ;  Straight  Creek  Coal  Co.  v.  Haney,  27  Ky.  L.  Rep.  1117,  87 
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'  S.  W.  1114   (assuming  that  mine  was  in  a  dangerous  eondition)  ;  Bal- 

'  timore  &  0,  R.  Co.  v.  State,  104  Md.  76„  64  Atl.  304  (assuming  ;tihat 
plaintiff  about  to  cross  track  did  not  look  and  listen,  nor  use  reason- 
able care)  ;  Lopez  v.  Jackson,  80  Miss.  684,  32  So.  Il7  (assuming  that 
defendant's  pecuniary  condition  might  be  considered  in  action  of  as- 
sault) ;  Abbott  V.  Marion  Min.  Go.  112  Mo.  App.  550,  87  S.  W.  110 
(assuming' that  failure  to  timber  mine  was,  negligence);  gtanley  ,Y'' 
Chicago,  M.  &  St.  P.  R.  Co.  112  Mo.  App.  601,  87  S.  W.  112  (assuming 
that  other  iemployee's  were  negligent)  ;  Waters  v.  Kansas  City,  94 
Mo.  App.  413,  68  S.  W.  366  (assuming  that  siefects  in  sidewalk  were 
obvious);  Baker' v.  Independence,  106  Mo.  App.  507,  81  S;  W.  501 
(assuming  that  sidewalk  was  defective)';  Freeman  v.  Metropolitan 
Street  R.  Co.  95  Mo.  App.  314;  68  S.  W.  1060  (assuming  that  plain- 
tiff's wife  was  injured  "in  railroad  accident)  ;  Brewster  v.  Elizabeth 
City,  142  N.  C.  9,  54  S.  E.  784  (assuming  that  plaintiff  was  injured 
and  tliat  defendant's  negligence,  caused  the  injury)  ;  Bumgardner  v; 
Southern  R.  Co..  132  N.  C.  438,  43  S.,E.  948  (assuming  that  train  be- 
came separated  in  two  parts,  and  that  collision  occurred  in,  conse- 
quence) ;  Cleveland,  C.  C.  &  St.  JL-  R.  Co.  v.  Sivey,  27  rOhiq  C.  C.  248 
(assuining  that  engine  Ijell  was  not  rung)  ;  Choctaw,  0.  &  G.  R.  Co. 
V.  :Deperade,.,12  Okla.  367,  71  Pac.  629  ■  (assuming,  that  iRalue  of  cer- 
tain animals  was  as  testified  to  by  plaintiff)  ;  Hayes  v.  Pennsylvania 
R.  Co.  195  Pa, ,184,  45  Atl.  925  (assuming  that  defendant  was  negli- 
gent) ;  Texas  ,&  P.  .R,;Co.  v.  Berry,  32  Tex.  Civ.  App.  259,  72  S,  W. 
.423  (aissuming  that  plaintiff,  was  placed  in  perilous  position  by  de- 
fendant's negligenpe)  ;  Dallas  Cons,ol.  Electric  Street  R.  fJ!o.  v.  Ely, 
—  Tex.  Civ.  App.  ; — ,  91  S.  W.  ,887  (assuming  that  plfiintiff^'s  VjeJiicle 
was  driven  across  track)  ;  Rapid  Transit  R.  Co.  v.  .Lusk,  —  Tex.  piv. 
App.  — ,  66  S.  W. ,  799  (assuming  that  car  slowed  down  to,  enable 
plaintiff  to  alight)  ;_Hall  v.  West  &  S.  Mill  Co.  39„  Wash.  44,7,  81  Pac, 
915,  4  Ann.  Cas.  .'i87  (assuming  that  employer  had  furnished  safe 
place  of  work)  ;  Athertpn  v.  Tacoma  R.  &  Rower  Co.  30  Warsh.  595, 
71  Pac.  39   (assuming  that  somebody  was  negligent). 

4  Mohrenstecher  v.  Westerveldt,  30  C.  C.A.  584,  57  U.  S.  App.  618,  87  Fed. 
157;  O'Neal  v.  MeKinna,  110  Ala.  606,  22  So.  905.  -^ 

And  that  it  is  proper  to  refuse  a  request  to  charge  which  is  objectionable 
on  this  gi-ound,  see  Caledonia  Ins.  Co.  v.  Traub,  80  Md.  214,  30  Atl. 
904;  Lawsori  v.  Metropolitan  Street  R.  Go.  40  App.  Div.  307,  57  N. 
Y.  Supp.  997. 

For  other  cases  to  the  effect  tliat  a  chairge  or  instruction  should  conform 
to  the  facts  in  evidence,  see  supra,  §  20,  notes  I'and  2. 

6  Burrows  v.  Dalta  Improv.  Co.  106  Mich.  582,  29  L.R.A.  468,  64  N.  W. 
501;  Jones  v.  Grossman,  59  Mo.  App.  195';  Texas  Land  &  Loan  C6.  v. 
Watson,  3  Tex.  Civ.  App.  238,  22  S.  W.  873. 

SRexter  v.  Starin,  73  N.  Y.  ,601.  See,  fui;ther,  intra,  subdivision  D,  as  to 
further  requests. 
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25.  Summing  up  and  stating  evidence. 

The  court  has  po'^er  at  coinmon  law/  and  sometimes  uiider 
express  statute*  or  constitutional  '  provision,  to  sum  up  or  state 
the  evidence  in  its  charge  to  the  jury. 

But  whether  that  power  shalLbe  exercised  or  not  is  a  matter 
largely  discretionary  with  the  court.* 

IRose  V.  Otisi  5  Colo.  App.  472,  39  Pac.  77  s  Bellew  v.  Ahrburg,  23  Kan. 
287;  City  &  Suburban  R.  Co.  v.  Findley,,76  Ga.  311. 

2  Tfius,  an  Alabama  statute  empowers  the  judge  to  state  the  evidence  when 

it  is  disputed:     Ala.  Code  1897,  §  2336.         '  .  •  '  ' 

So,  in  North  Carolina,  a  statute  provides  that  the  judge  shall  state  in  a 

plain  and  correct  manner  the  evidence  given  in  the  case.     Code  Civ. 

Proc.  §  564. 
Although  a  state  act  provides  that  the  judge,  in  charging  the  jury,  shall 

charge  them  only  as  to  the  law  of  the  case,  this  is  not  the  rule  in  a 

Federal  court  sitting  in  that  state,  notwithstanding  this  prohibition. 

Nudd  V.  Burrows,  91  U.  S.  426,  23  L.  ed.  286. 

3  As,  for  example,  California  Const,  art.  6,  §  J.9;  Tennessee  Const,  art.  6, 

§  9;  Miller  V.  Stewart,  24  Cal.  502;  Morris  v.  Lachman,  68  Cal.  109, 
8  Pac.  799  (holding  that  the  judge  may  state  the  testimony  giVen  as 
"tending  to  prove"  a  matter).  But  he  cannot  assume  to  answer  both 
a  question  of  law  and  of  fact.  Case  v.  Williams,  2  Cold w.  239.' 
But,  in  South  Carolina,  the  Constitution  of  1895  (art.  v.  §  '26)  declares 
that  the  judge  shall  not  charge  juries  in  respect  to  matters  of  fact, 
but  shall  declare  the  law;  and  this  prohibition  covers  any  direct  ref- 
erence to  the  testimony,  any  expression  as  to  what  is  evidence,  or 'any 
remark  that  ■n'ould  amount  to  stating  the  testimony.  Burnett  v. 
Crawford,  50  S.  C.  161,  27  S.  E.  645J  And  it  is  of  course  proper  to  re- 
ject an  instruction  which  as  requested  violates  this  provision.  Home 
V.  McRae,  53  S.  C.  51,  30  S.  E.  701.  But  it  is'  also  held  that,  as  it 
would  be  impossible  to  declare  the  law  applicable  to  a  case  on  trial 
'  without  connecting  the  legal  principles  involved  with  some  state  of 
facts,  actual  or  hypothetical,  it  was  the  intention  of  the  framers  of 
the  new , Constitution  that  the  trial  judge,  in  charging, the  law  of  the 
case,  should  lay  before  the  jury  the  law  as  applicable  to  a  supposed 
state  of  facts,  although  in  so  doing  he  should  carefully  avoid  repeat- 
ing the  evidence  on  the  facts  at  issue,  making  no  statement  oft  the 
testimony,  either  in  whole  or  in  part;  and  that  a  judge  may,  in  (Jer; 
daring  the  law  applicable  to  the  case,  base  that  law  upon  hypothetical 
findings  of  fact,  by  ,the  jury,  and  instrjiqt  the  jury  that,  if  they  be-,-, 
lieve  so  and  so  from  the  evidence  they  have  heard,  then  such  and  such 
will  be  the  legal  result.  In  so  doing,  if  he  be  careful  not  to  repeat  any 
of  the  testimony,  nor  to  intimate,  directly  or  indirectly,  what  is  in 
evidence,  he  will  be  chargeable  neither  with  staling  the  testimony  nor 
with  charging  in  respect  to  matters  of  fact.     Norris  v.  Clinkscales,  47 
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S.  C, 488,  ,25  S.  E.  797.  See  also  Ballpntine  v.  Hammond,,  68  S.  C. 
153,  46, S.  E.  ]pOO;  Jenkins  v.  Charleston  Street  E.  Co.  58  S.  C.  37.3, 
36  S.E.  703;  Sims  v.  Southern  E.  Co.  59  S.  0.  246,  37  S.  E.  836; 
Boyd  V.  Blue  Eidge  E.  Co.  65  S.  C.  326,  43  S.  E.  817. 

There  is   also   such  a  constitutional  prohibition   in  Washington.     Patten. 
V.  Auburn,   41  Wash.   644,  84  Pac.   5S4;   Wash.   ConatJ  art.  4,   §   16. 
'     But  this  prohibition  does  not  apply  to  a,  judge  of  a  ;Federal  court  sit- 
ting, in  Washington.  ;  See  SoBimeia,  v.   Qarbon,Hill  Cpal  Co.  91  Fed. 
,337, :     ;   ,     ,    ;  ,     >  , , ,  , 

lit  is  not,nece?parily  the  duty  of  the  court  to  sum  up  tlie  evidence;  it  is 
his  privilege  to  do  so.    Wright  v.  Central.  E.  &  Bkg.  Co.  16' Ga.  46. 

When  the  facts  are  simple,  or  the  judge  directs  the  attention  of  the  jury 
to  the  principal  questions  they  have  to  investigate,  by  stating  the  re- 
spective cqntentions  of  the  parties,  the  failure  to  recapitulate  the  evi- 
dence is  n6t  error.  If  either  party  wishes  fuller  instructions,'  he 
should  ask  for  them,  and  if  the  material  evidence  is  omitted  he  should 
call  it  to  the  attention  of  the  court.  To  permit  a  party  to  ask  for  a 
'  hew' trial  because  of  an  omission  of  the  judge' tfli  recite  all  the  details 
of  prolix  testimony,  or  for  an  omission  to  charge  in  every  possible 
aspect  of  the  case,  would  tend  not  so  much  to  make  a  trial  a  full  and 
fair  determination  of  the  controversy  as  a  contest  of  ingenuity  between 
counsel.  It  is  too  late  certainly  after  verdict  to  raise  the  objection 
that  the'  judge  did  not  charge  upon  a  particular  aspect  of  the  case. 
Morgan  v.  'Lewis,  95  N.  C.  296 ;  King  v.  Blackwell,  06  N.  C.  322,  1  S. 
E.  485;  Willey  v.  Norfolk  Southern  K.  Co.  96  N.  C;  408,  1  'S.  E.  446, 
and  bases  cited.  Or'bmittgd  to  reca])itulate  any  part  of  the  evidence. 
Boon  V.'  Murphy,  108 'NlC.  187,  12  S.  E. '1032. 

And  certainly  there  can  be  no  ground, for  complaint  where  counsel  on  b'oth 
sides,  in  response  to  a  question  by  the  court  when  about  to  begin  its 
charge,  asking  if  they  desired  the  evidence  to  be  repeated,  expressly 
agreed  that  it  need  not  be.    Wiseman  v.  Periland,  79  N.  C.  197. 

If  the  testimony  be  of  a  complicated  character  and  difficult  of  recollection  , 
and  comprehension,  and  there  be  a  controversy  between  tlie  parties  as 
to  what  facts  are  deposed  to,  it  would  be  the  duty  of  the  court  either 
to  state  the  testimony,  or  to  recall  the  witness  upon  the  controverted 
points  for  explanation;  but  when  there  is  no  dispute  as  to  the  facts 
testified  tp  and  the  testimony  is  not  complicated  or  difficult  of  recol- 
lection, the  court  may,  in  its  discretion,  decline  to  exercise  the  power 
given  it  without  committing  error.     Ivey  v.  Hodges,  4  Humph,  154. 

So,  a,  modifioatiQu  pf  a,,reqi!ieste4  ip^truction  v^'liiph  was  in  effect  an  erasure 
of  a  statement  of  the  evidence,  but  which  did  not  change  ,the  legal 
principle  stated,  was  approved  in  Parchen  v-  Peck,  2  Moi^t.  507,  the  ,,, 
cpti^t  holding  that  the,  trial  judge  was  not  ^■equired  to  state  the  evi- 
dence in  the.  fprm.of  an  ijpstructipn. 

And  a  court  is  never  bound,  at  the  request,  of  either  party,  to  go  over /.the 
,,  ^yl^&a^  in^Jp^haU  of  the^party,  ,  Often- it, would  be  prejudicial  to  th^  , 
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opposite  party  to  do  so.    It  cannot  be  assigned  as  error  tliat  the  court 
declines  doing  it.    Lowe  v.  Minneapolis  Street  K.  Co.  37  Minn.  283,  34 

S.  W.  33. 

i 

26.  Stating  evidence  in  detail. 

In  charging  the  jurj  it  is  largely  within  the  discretion'  of 
the  trial  judge  as  to  how  much  detail  shall  be  entered  into, 
how  minute  the  reference  shall  be,  and  how  extended  the  dis- 
cussion,* provided  of  course  the  evidence  is  presented  with  fair- 
ness and  impartiality  to  both  sides,^  and  with  substantial  accur- 
acy.' 

IFpwler  V.  Smith,  153  Pa.  639,  25  Atl.  744;  Boon  v.  Murphy,  108  N.  C. 
187,  12  S.  E.  1032  (holding  a  summary  sufficient  in  the  absence  of  a  re- 
quest for  its  recital  in  full,  or  of  parts  thereof) . 

It  cannot  be  required  that  the  judge  sliall  rehearse  every  item  of  the  evi- 
dence, or  quote  any  branch  of  it  entire  each  time  that  he  refers  to  it. 
It  is  sufficient  if  he  gives  the  outlines  and  general  effect  correctly,  so 
as  to  convey  to  the  jurors  the  proper  idea  of  the  points  to  which  he  is 
referring,  and  to  recall  to  them  the  evidence,  on  their  own  recollection 
of  which  they  must  make  up  their  verdict.  Boon  v.  Murphy,  108  N. 
C.  187,  12  S.  E.  1032,  and  cases  cited.  And  when,  after  stating  the 
issue  in  general  terms,  the  judge  goes  over  the  whole  case,  first  of  the 
plaintiff  and  then  of  the  defendant,  witness  by  witiiess,  briefly  as  to 
each,  but  with  substantial  accuracy  and  fairness,  he  ia  not  required 
to  do  so  again  when  referring  subsequently  to  detached  parts  in  con- 
nection with  particular  points  of  the  case;  all  that  is  necessary  is 
that  he  shall  leave  undisturbed  the  impartial  general  presentation 
the  jury  already  has  from  him.  Borham  v.  Davis,  146  Pa.  72,  23 
Atl.  160. 

But  where  the  opinions  of  witnesses  as  to  whether  a  given  condition  or 
state  of  facts  exists  are  very  largely,  it  not  almost  entirely,  to  be  de- 
pended upon,  the  charge  should  call  to  the  jury's  attention  any  contra- 
diction in  the  testimony  of  the  witnesses,  any  opposition  of  views 
among  the  experts  testifying,  and  to  the  fact  that  the  testimony  is 
expert  testimony,  with  an  explanation  of  what  expert  testimony  is, 
what  effect  may  or  should  be  given  to  it  in  determining  the  case,  how 
the  jury  should  reconcile  the  contradiction  if  they  can,  or  if  they  can- 
not how  they  should  regard  it  or  act  in  relation  to  it.  Richards'  v. 
176  Pa.  181,  35  At!.  lU. 

S  Eose  V.  Otis,  5  Colo.  App.  473,  39  Pac.  77. 

But  it  is  error  to  present  the  proof  prominently  on  one  side  and  omit 
countervailing  evidence  entirely  on  the  other.  Wright  v.  Central  E. 
&  Bkg.  Co.  16  Ga.  46;  Flowers  v.  Flowers,  92  Ga.  688,  18  S.  E.  1006. 

'  If  the  judge  misstates  the  evidence  upon  a  material  fact  in  issue,  result- 
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ijig  in  prejudice  to  one  of  tlie  parties,  reversal  is  imperative.  Stephens 
V.  Patterson,  29  Neb.  697,  46  N.  W.  154. 
ftiit  when  'it  is  evident  that  the  judge  has  made  a  mistake  in  stating  the 
facts  to  the  jury,  it  is  tlie  duty  of  counsel  to  call  the  judge's  attention 
to  the  fact  at  the  time;  and  unless  that  is  done  no  available  exception 
can  be  afterwards  taken  by  the  party  who  might  possibly  be  prejudiced 
by  it.  Braunsdorf  v.  Fellner,  76  Wis.  1,  45  N.  W.  97.  So,  also,  where 
the  statement  was  not  a  positive  oile  but  was  made  rather  inquiringly 
by  the  qualification  "I  think."  Muetze  v.  Tuteur,  77  Wis.  236,  9  L.E.A. 
86,  46  N.  W.  323. 

27.  Stating  testimony  in  language  of  witness. 

Tlie  court'  in  stating  the  testimony  need  not  repeat  it  ver- 
batim, but  it  is  sufficient  if  the  substance  is  stated.^ 

iKreppa  v.  Carlisle,  157  Pa.  358,  27  Atl.  741;  Strawn  v.  Shank,  110  Pa. 
,  259,  20  Atl.  717;  Rose  v.  Otis,  5  Colo.  App.  472,  39  Pac.  77;  Maynard 
V.  Tyler,  168  Mass.  107,  46  N.  E.  413. 

Of  course,  in  referring  to  testimony,  the  court  should  give  correctly  tlie 
substance  of  it,  and  caution  the  jury  who  have  heard  it  as  to  their 
right  in  determining  exactly  what  fell  from  the  lips  of  the  witness ;  but 
the  court  is  not  bound  to  repeat  it  verbatim,  nor  is  the  charge,  in  the 
hurry  of  a, trial,  necessarily  to  be  a  polished  essay  on  the  law  and 
the  facts  bearing  on  the  issue.  If  this  were  so,  the  delay  incident  to 
jury  trials  would  be  a  practical  denial  of  justice  to  suitors. 

And  it  is  not  every  misrecollection  of  the  court-  of  a  witness's  testimony, 
or  every  misstatement  of  his  language,  that  works  material  error.  It 
mi^stbe  in  a  substantial  part  of  the  testimony,  and  such  a  misstate- 
ment as  probably  misleads  the  jury.  Bellew  v.  Ahrburg,  23  Kan. 
287. 

And  if  the  alleged  mistakes  in  narrating  the  facts  are  of  sufficient  gravity, 
the  counsel  ought  to  call  the  attention  of  the  court  to  them  immediate- 
ly after  the  charge.  If  he  does  not  do  so  he  cannot  complain.  ICrepps 
T.  Carlisle,  157  Pa.  358,  27  Atl.  741. 

28.  Ignoring  evidence. 

But  it  is  error  for  the  court,  when  stating  the  evidence,  to 
ignore  material  portions  of  it.''  And  of  course  an  instruction 
which,  as  requested,  is  defective  in  this  respect,  is  properly  re- 
fused.* 

1  Harris  v.  Russell,  93  Ala.  59,  9  So.  541  (however  weak  and  inconclusive 
the  judge  may  consider  it)  ;  Michigan  Pipe  Co.  v.  North  British.  & 
M.  Ins.  Co.  97  Mich.  493,  50  N.  W.  849. 
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And  the  court  in  ealliilg  the  jury's  attention  to  an  admission  should  call 
attention  to  it  all,  and  not  to  a  part  alone.  Laidlaw  v.  Sage,  158  N. 
Y.  73,  44  L.E.A.  216,  52  N.  E.  679: 

ZBirmiBgham  Dry  Goods  Co.  v.  Bledsoe,  117  Ala.  495,  23  So.  153;  Model 
Mill  Co.  V.  MeEver,  '95  Ga.  701,  22  S.  E.  705;  Liiideman  v.  Fry,  178 
111.  174,  52  N.  E.  851;  Todd  v.  Daiiner,'  17  Ind.  App.  36S,'  40  N.  E. 
829;   Fleckenstein  v.  Innaan,  27  Or.  328.  40  Pac.  87. 

29.  As  to  lack  of  evidence. 

It  is  the  duty  of  the  court  to  inform  tlie  jury,  if  requested, 
when  there  is  no  evidence  of  a  material  fact, ^unless  the  com- 
plexity of  oral  evidence  renders  it  more  proper  to  instruct  them 
hypothetically.^  ,        ,    , 

1  Storey  v.  Brennan,  15  N.  Y.  524,  69  Am.  Dec.  629;  Goodman  v.  Oregon  E. 
&  Nav.  Co.  22  Or.  14,  28  Pac.  894.  See  also  the  following  casesi'  ap- 
prbving  the  giving  of  such  ail  instruction';  East  Teiinessee,' V.  &  G.  E. 
Co.  V.  Markens,  88  Ga.  60,  14  L.E.A.  281,  13  S."  E.  855;  Ebge'rS  v,  Fel- 
ton,  98  Ky.  148,  32  S.  W.  405;  Bullock  v.  Delaware,  L.  &  W.  E.  Co. 
61  N.  J.  L.  550,  40  Atl.  050;  Wilson  v.  Coulter,  29  App.  Div.  85,  51 
N.  Y.  Supp.  804 ;  Barber  v.  Eoaeboro,  97  N.  C.  1 92,  1  S.  E.  849 ;  Brown 
V.  Moore,  26  S.  C.  160,  2  S.  E.  9  (notwitlistanding  charging  upon  the 
•  facts  is  prohibited  by  Constitution-)  ;  McClure  v.  Sparta,  84  Wis.  209, 
54  N.  W.  -337. 

And  that  the  court  may  properly' tell  the  jury  that  there  is  no  direct  evi- 
dence of  a  fact  in  issue,  where  the  evidence  of  such  fact  is  wholly  cir- 
cumstantial, see  Maynard  v.  Tyler,  108  Mass.  ia7,  40  N.  E.  413. 

But  the  slightest  evidence  from  which  the  jury  may  properly  iiifei'  the  fact 
is  enough' to  preclude  such  instruction.  Bond  v.  Warren,  53  N.  C.  (8 
Jones,  L.)  192.  See  also  the  foUovping  cases,  approving  the  rejection 
of  a  request  to  charge  that  there  was  no  evidence:  of  a  material  fact, 
where  in  fact  there  was  evidence,  though  sliglit,  and  though  conflicting. 
:  Kansas  City,  M.&i  B.  E.  Co.  v.  Burton;  97  Ala.  240,  12  So.  88;  Central 
■E.  Co.  v.  StSate,  82  Md.  647,  33  Atl.  205;  Pomeroy  v.  Boston  &.M.  .E. 
Co.  172  Mass.  92,  51  N.  E.  523;  Warren  v.  Hallcy,  107  Mich.  120,  64 
N.  W.  1058.  And  that  it  is  error  to  so  charge  despite  such  evidence, 
see  Bisewski  v.  Booth,  100  Wis.  383,  76  N.  W.  349. 

SKnox  V.  Fair,  17  Ala.  503. 

30.  Disregarding  evidence. 

The  court  may  instruct  the  jury  to  disregard  evidence  wrong- 
ly admitted,  although  it  was  admitted  without  objection  and  has 
not  been  struck  out.^ 

But  a  party  cannot  ask  such  an  instruction,-  as  matter  of  right, 
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who  did' not 'object  as  soon  &s  the  grOiirid  of  objection  was  known 
to  him.^ 

1  Pennsylvania  Co.  v.  Eoy,   102  U.iS.  45],  458,  26  L.ied..l41;   People,  y. 

Pairlsh,  4  Denio,  153;  s.  p.  Morton  v.  Beall,  2  Harr.  &  G.  136.  Request 
for  instruction  to  disregard  is  the  proper  remedy  if  motion  to  strike 
out  improper  evidence  is  refused.  Parker  v.  Paine,  37  Misc.  768,  76  N. 
Y.  Supp.  942.  See  McCoy  v.  Munro,  76  App.  Div.  435,  78  N.  Y.  Supp. 
849/  (where  it  -is  said  that  a  motion  to  strike  out  is  not  the  proper 
remedy ) . 
Contra,  Becker  v.  Becker,  45  Iowa,  239  (on  tlie  ground  that  omitting  to 
object  led  the  other  party  to  rely;  on  Up  going  to  the  jury,,  instead  of 
supplying  better  evidence) .    See  also  Fish  v.  Chicago,  R.  I.  &  P.  G.  Co. 

'  81  Iowa,  280,  48  N.  W.'  998,'  where'  it  is  held  that  after  a  party  has 
omitted  to  object  to  the  introduction  of  evidence  he  cannot  tlien  ques- 
tion its  competency  by  a  motion  for  a  peremptory  instruction  for  a 
verdict  in  his  favor  on  tlie  ground  of  insunieieney  of  evidence.  And 
in  Davidson  v.  Wallingfprd, ,  88  Tex.  619,  32,  S.  W.  1,030,  it  is  held 
error ; to,  instruct  the  jury  to  disregard  test,in;iony  which  has  been  ad- 
mitted;;Qver  or  witljout  objection.  What  is  admitted  either  over  ob- 
.;  jectipnior  without. objection  sliould  be  left  for  the  consideration, of  tlie 

,  jury,    without    comment   affecting   its ,  weight    and    without   devolving 
upon  them  th?  duty  of  determining  its  admissibility,  a  function  prop- 

:erly  to  be  perfor.med  by  the  court. 

Whether  instructions  will  cure  the  error  is  another  question. 

2  Edge  V.  Keith,  13  Smiedes  &  M.  295;  (Sanson  v,  Tifft,  71  N.  Y.  '48,  53;  Rees 

V.  Livingston,  41   Pa.  113;  plarrison  v.  Young,  9  Ga.  359,  360';   Tnsur- 

'  '    ance  Cos.  v.  Scales,  101  Tenn.  628,  49  S.  W.  743    (no  error  to  refuse 

■  such  an  instruction).    'Arid' an  instruction  to  disregard  received  witli. 

but  objection,  wliose  nature  is  patent,  and  which  properly  belongs  in 

the  case,'  was  held  to  have  been  properly  refused,  in  Coombs'  Com.  Co.  v. 

''   Block,  I'SOMo.  008,  32  S.'W.  1139.  ' 

Contra,  Hamilton  v.  New  York  C.  bI  Co.  51  N.  Y.  100,  106;  Barnett  v.  St. 
Anthony  Falls  Water  Power  Co.  33  Minn.  265,22  N.  W.  53o,  538. 

This  rule,  vifhicb  I  state  tlnis  in  deference  to  recent  authority,  leaves  it  in 

the  discretion  of  the  judge  whetlier  to  instruct  tlie  jury  to  disr,egard 

or  not.     If  this  be  sound,  the  discretion  should  be  controlled  by  the 

following  distinction:     If  the  objection  goes  to  the  means  of  evidence 

or  ihe  manner  of  proof,— as,  for  irtstance,  'the  competency  of  a  wit- 

'^'liess, -or  of  oral  in  lieu  of  written  evidence,  or  the  aiitheritication  of  a 

document,  or  to  remoteness  in  point  of  tiih'e  or  place  on  a  que'stiou 

of  varue,-^the  omission  to  object  or  move  to  strike  out  shouldgeneral- 

ly  be  deemed  .a.  waiver,  giving  tlie  adversary,  who  might  have  supplied 

•  the  defect  on  'tithely  objection,  a  right  to  have  the  evidence  go  to  the 

■..'    jui-y.i    But  if  tiie  objection  goes  to  the  substantial  relevancy  of  the 

.:    ifaotiiprpved,  that  is  to  say,  'its  intrinsic  capacity  to  afford '  any  fair 
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ground  of  an  inference  aflfeeting  the  issue,  it  ought  not  to  be  deemed 
waived. 

31.  Expressing  opinion  on  weight. 

Unless  expressly  forbidden  by  statute  or  otberwise,^  it  is 
within  the  power  of  the  presiding  judge  to  express  his  opinion 
upon  a  question  of  fact  in  his  charge  to  the  jnry.^ 

But,  irrespective  of  what  may  be  the  course  of  practice  in  the 
state  courts  as  to  forbidding  the  presiding  judge  to  express  his 
opinion  upon  questions  of  fact  in  his  charge  to  the  jury,  a  judge 
of  a  United  States  court  may  do  so.' 

If  the  power  be  exercised,  however,  it  is  indispensable  that  no 
rule  of  law  be  incorrectly  stated  and  all  questions  of  fact  ulti- 
nialely  submitted  to  the  determination  of  the  jury.* 

1  Several  of  the  states  have  statutes  or  constitutional  provisions  prohibit- 

ing this  practice;  and  that  it  is  error  for  the  judge,  in  violation  of 
these' prohibitive  provisions  to  do  so,  see,  for  example,  the  following 
cases:  KauflFman  v.  GVIaier,  94  Cal.  269,  18  L.R.A.  124,  29  Pac.  481; 
Wheeler  v.  Baars,  33'  Fla.  696,  15  So.  584;  Louisville  &  N.  K.  Co.  v. 
Tift,  100  Ga.  86,  27  S.  E.  765;  Louisville,  N.  0.  &  T.  'R.  Co.  v.  White- 
head, 71  Miss.  451,  15  So.  890;  Knowles  v.  Nixon,  17  Mont.  473,  43 
Pac.  628;  Sherrill  v.  Western  U.  Teleg.  Co.  116  N.  C.  655,  21  S.  E. 
,429;  Jackson  v.  Jackson,  32  S.  C.  591,  11  S.  E.  204;  Davidson  v. 
Wallingford,  88, Tex.  619,  32,  S.  W.  1030. 

And  that  it  is  proper  to  refuse  to  so  charge  on  the  weight  of  the  evidence, 
see  Flanagan  v.  Scott,  102  Ga.  399,  31  S.  E.  23;  Ohio  &  M.  R.  Co.  v. 
Pearcy,  128  Ind.  207,  27,  N.  E.  479;  Bogie  v.  Nolan,  96  Mo.  85,  9  S.  W. 
14;  Wilson  v.  Gamble,  50  Neb.  426,  69  N.  W.  945;  Baldwin  v.  Von  der 
Ahe,  184  Pa.  116,  39  Atl.  7;  Dickeschied  v.  Exchange  Bank,  28  W,  Va. 
341.  Or  to  modify  a  request  by  striking  out  the  objectionable  portion, 
Carron  v.  Wood,  10  Mont.  500,  26  Pac.  388. 

In  Alabama,  the  judge  cannot  charge  on  the  effect  of  the  evidence  unless  re- 
quested by  counsel  to  do  so.  Parker  v.  Daughtry,  111  Ala.  529,  20 
So.  302   (error  to  do  so  in  the  absence  of  such  request). 

As, to  whether  it  is  proper  practice  in  New  Hampshire,  the  cases  are  not 
,,  agreed.  Compare,  fqr  instance.  Haven  v.  ^jchardson,  ,5  N.  H.  326; 
Patterson  v.  Colebrook,  29  N.  H.  94;  Cook  v.  Brown,  34  N.  H.  460; 
State  v.  Pike,  ,49  N.  H.  416,  6  Am.  Eep.  533. 

2  Cook  v.  M.  Steinert  &  Sons  Co.  69  Conn.  91,  36  Atl.  1008;   Washington 

Gaslight  Co.  v.  Poore,  3  App.  D.  C.  127;  Blumeno  v.  Grand  Rapids  & 
I.  R.  Co.  101  Mich.  325,  59  N.  W.  594;  First  Nat.  Bank  v.  Holan,  63 
Minn.  525,  65  N.  W.  952  (the  practice  not  commended,  but  held  to  be 
no  error,   provided  the  question  is  fairly  left  to  the  jury   for  their 
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determination)  ;  Castner  v.  Sliker,  33  N.  J.  L.  532;  Foley  v.  Loughran, 
60  N.  J.  L.  464,  38  Atl.  960,  39  Atl.  358;  Hurlburt  v.  Hurlburt,  128 
N.  Y.  420,  28  N.  E.  651;  Price  v.  Hamscher,  174  Pa.  7«,  34  Atl.  546; 
Eowell  V.  Fuller,  59  Vt.  688,  10  Atl.  853;  Barndt  v.  Frederick,  78 
Wis.  3,  11  L.R.A.  199,  47  N.  W.  6. 

Judge  may  express  his  opinion  on  the  facts  provided  applicable  rules  of 
law  are  correctly  stated,  and  the  facts  are  ultimately  submitted  to  the 
jury  with  the  statement  that  the  jury  are  not  bound  by  his  opinion. 
Lesser  Cotton  Co.  V.  St.  Louis,  I.  M.  &  S.  R.  Co.  52  C.  C.  A.  95,  114 
Fed.  133;  Kerr  v.  Modern  Woodmen,  54  C.  C.  A.  655,  117  Fed.  593; 
Vanarsdale  v.  Hax,  47  C.  C.  A.  31,  107  Fed.  878;  Aerheart  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  40  C.  C.  A.  171,  99  Fed.  907;  Nybaok  v. 
Champagne  Lumber  Co.  48  C.  C.  A.  632,  109  Fed.  732;  Nome  Beach 
Lighterage  &  Transp.  Co.  v.  Munich  Assur.  Co.  123  Fed.  820;  Butler  v. 
Barret,  130  Fed,  944;  Bonness  v.  Felsing,  97  Minn.  227,  114  Am.  St. 
Rep.  707,  106  N.  W.  909;  Knee  v.  McDowell,  25  Pa.  Super.  Ct.  641; 
Treece  v.  American  Asso.  58  C.  C.  A.  260,  122  Fed.  5!)8;  Larson  v. 
Barlow,  112  Minn.  246;,  127  N.  W.  924;  Bernstein  v.  Walsh,  32  Pa. 
Super.  Ct.  392. 

Aiid  that  reasonable  commeiits  and  remarks  in  evidence  and  witnesses  are 
proper  was  held  in  Louisville  &  N.  R.  Co.  v.  York,  128  Ala.  305, 
30  So.  676;  Matthews  v.  Farrell,  140  Ala.  298,  37  So.  32S;  Chicago 
City  R.  Co.  V.  Creech,  207  111.  400,  69  N.  K,  91U;  Stowellv.  Standard 
.Oil  Co.  139  Mich;  18,  102  N.  W.  227;  Harrison  v.  Lakeman,  189  Mo. 
581,  88  S.  W.  53;  Seely  v.  Manhattan  L.  Ins.  Co,  73  N.  H.  339,  01 
Atl.  585;  Puett  v.  Caldwell  &  N.  R.  Co.  141  N.  C.  332,  53  S.  E.  852; 
Cross  V.  Coffin-Fletcher  Packing  Co.  123  Ga.  817,  51  S.  E.  704;  -Board 
of  Internal  Improvement  v.  Moore,  25  Ky.  L.  Rep.  15,  74  S.  W.  683; 
'  '  Liseomb  v.  Manchester  &  L.  R.  Co.  70  N.  H.  312,  48  Atl.  284;  Phoenix 
Brewing  Co.  v.  Weiss,  23  Pa.  Super.  Ct.  519;  McKinstry  v.  Collins, 
74  Vt.  147,  52  Atl.  438;  Guertin  v.  Hudson,  71  N.  H.  505,  53  Atl.  736; 
Werner  v^  Chicago  &  N.  W.  R.  Co.  105  Wis.  300,  81  N.  W.  416;  Reeder 
v.  Traders'  Nat.  Bank,  28  Wa.sh.  139,  68  Pae.  461;  Chicago  City  R. 
Co.  V.  Bennett,  214  111.  26,  73  N.  E.  343;  Commonwealth  Electric  Co. 
V.  Rose;  214  111.  545,  73  N.  E.  780;  Wimber  v.  Iowa  C.  R.  Co.  114 
Iowa,  551,  87  N.  E.  505;  Illinois  C.  R.  Co.  v.  Jolly,  119  Ky.  452,  84 
S.  W.  330;  Story  v.  Concord  &  M.  R.  Co.  70  N.  H.  364,  48  Atl.  288; 
Texas  &  P.  R.  Co.  v.  Rea,  27  Tex.  Civ.  App.  549,  65  S.  W.  1115;  Mis- 
souri, K.  &  T.  R.  Co.  v.  Follin,  29  Tex.  Civ.  App.  512,  08  S.  W.  810. 

But  see  Letts  v.  Letts,  91  Mich.  596,  52  N.  W.  54   (holding  that  the  use 

of  language  from  which  the  jury  may  infer  a  clear  intimation  of  the 

views  of  the  judge  on  the  facts  is  objectionable)  ;  Kelly  v.  Emery,  75 

Mich.  147,  42  N.  W.  795;  Preston  Na:t.  Bank  v.  Michigan  Mut.  F.  Ins. 

,     Co.  115  Mich. ,511^  73  N.  W.  815  (holdiijg  that  to  so  Inodify.a  request 

,     tp  charge  as  to  give  the  jm:y  an  impression  of  the  judge's  personal 

opinion  is  reversible  error). 

Abbott.  Civ.  JUr.  T.— 48. 
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And  ill  the  following  cases:  ^Iso  it  was  held  improper  for  the  judge  to  ex- 

!  press  his  opinion  on  the  facta:     Insurance  Co.  of  N.  A.  v.  Leadei:,il21 

Ga.  260,  48  S.  :E.  972;  Coombs  v.  Mason,,  97,  Me,  270,  54  Atl.  728 ;  Cook 

■  ,V;  Bartlett,  179  Mass.  576,  61  N.,E.  266;  Fletcher  v.  South^  Carolina 
&  G.  Extension  R.  Co.  57  S.  C.  205,,  35  S.,E..513;  Sutton  v., Clark,  59 
SiC.  440,  ,82  Am.  St.,  Rep.,  848,  ,38  S.  E.  150;  Thomasson  ,v.  Southern 

.'1  R.  Co.  72  <S.  C.  1,,51,S.  E.  443;'  Franey  v.  llli,nois  C.R.  Co'.  104  111! 
..   ,App.  499;   Inbpden  v,  St.  Louis, Uni,on  ,Tru,st  Co.  lllMo.  App.  220, 
86  S.  W.  263;.Gilliar(i  v.  Board  qf  liducation,  141  ^!  C.  482,  54  S.  E. 
■■■   413;   Atlanta,  K.,  &  N.  E.  Co!,  v.  Gardner,,  122  Ga.  82,  49  S.  E.',;818; 
Feitl  V.  Chicago  City  R.  Co.  211  111.  27?,  71  N.  E.  991;  Southern  R. 
Co.  V.  Scanlon,  29  Ky.  L.  Rep.  2p8,  92,  S.  ,W.  927;  Williams  v.  Atlantic 
Coast.  Line  R.  Co.  140, N.  C.  623-,  ^3  8..E.  448;   Galveston,  H.  '&,  S.  A. 
R.  ,Co.  V.  Parish,  — .Te^.   Civ,  App.  — ,   93   S.   \Y.   682;    Nyback  v. 
■,     Champagne  Lumber  Co.  48  C.  C.  A,  632,  109  Fed.  732;,Shafer  v.  Eau 
Claire,  105  Wi?.  239,;  81  IST.  W.  409;  ^STorth  Georgia  JVIiU.'  Co.  v.  Hen- 
,  derson  Elevator,  Go.  130  Ga.  113,  60  8.  E.  258,  24  L.R.A.{N.S.)',  235. 
*  The  power  of  the  courts  of  the  United  States  in  this  respect  is  inot  eon- 
trolled  by  the  state  statutes  or  constitutional  provisions  forbidding  the 
judge  to  express  his  opinion  upon  the , facts,  ,  Njidd.  v.  ,Burr9w?,:91  U. 
•     S.  426,  23  L.  ed.  286  (a  case  from  a  Federalcourt  sitting  in  Illinois)  ; 
Vicksburg  &  M.  R.  Co.  v.  Putnam,  118  U.  S.  545,  30  L.  ed.  257,  7  Sup. 
.  Ct.  Rep.'l.  (a  ease  from  a  Federal  coui^t  sitting  in  Georgia),,  and  pases 
therecited;  California  Ins.  Co.  v..  Union  Compress  Co.  133  U.  S.  387, 
33  L.  ed.  730,  10  Sup.  Ct.  Rep.  365  (a  case  from  a  Federal  court  sitting 
in  Arkansas)  ;    Sommers ,  v.   Carbon   Hill   Coal   Co.     91   Fed.   337    (a 
■case  from  a  Federal  court  citting  in  .'Vyashington) .     Jn  g,ll  of  these 
cases,  and  many  others  which  ,  might  be ,  cited, ,  statutes  or  constitu- 
,  tional  provisions  of;thei  state  in  , which  the  Fft4eral  courts  were  sitting 
,1,'  prohibited  the  judge  from  expressing  any  opinion  on  questions  pf  fact, 
and  some  of  them  even  forbade  his  com,menting  a,t  all  on,  the  evidence. 
Spe,  for  instance,  Sommers  y.  Carbon  Hijl  Coal  Co.  91  Fed.  337. 
IRucker  v.  Wheeler,  127  U.  S.  85,  32  L.  ed.  102,  aSup.  Ct.  Rep.  1142,  and 

■  cases  cited.     See  also,  cases  cit^d  in  note  2,  immediately  preceding. 

The  line  Which  separates  the  provinces  of  the  court  and  of  the  jury  .must 
not  be  overlooked  by  the  court.     Care  inust  be  taken  that  the  jury  are 

■  not  miBled  intb  the  belief ;  that -thsy  are  alike  bound  by  the  views  ex- 
pressed upon  thei  evidence  and  the  instructions  given  as  to  the  law. 
They  liiust-  distinctly  understand  that  what  is  said  as  to  the  facts  is 
only  advisory,  and  in  no  wise  intended ,  to .  fetter  the  exercise  finally 
of  their  own  independent  judgment.    Nudd  v.  Burrows,  91  U.  S.  439; 

-      23  L.'ed!  289.        '  .   •      m.  ,    ■       ;  -  ., 

In,  order  to  preserve  a  just  balance  between  the  distinct  ppwers  of  the 
court  and,  the  jury,  and  that,  the  parties  may  enjoy,  in  unimpaired 
vigor,  their  constitutional  right  of  having  the  law  decided  by  the  court 
and  of  having  the  fact  decided'by  the  jury,  every  charge  should  dis- 
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I'    tingudsh  clearly  between^  the  law  and  the  fact,  so  that  the  jury  can- 
not misunderstand  their  rights  or  their  duty,  nor  mistake  the  opinion 
of  the  judge  upon  matter  of  fact  for  his  direction  in  point  of  law. 
The  distinction  is  all  important  to  the  jury.     The,  direction  of  the  judge, 
in  the  one  case,  is  obligatory  upon  their  consciences,  and  so ;  they ,  will, 
and  I  so  they  ought  to,  regard  it;  but  his  opinioft  in  the  otjier  case  .is 
mere  advice,  and  the  jury  are  bound  to  decide  for  themselves,  notwith- 
standing the  opinion  of  the  judge,  and  to  follow  that  opinion  no  farther 
than  it  corresponds  with  the  conclusions  of  their  judgment.     Unless 
this  distinction  be  kept  steadily  in  view,  and  be  defined  with  all  pos- 
•  sible  precision,  the  trial  by  jury  may,  in  time,  be  broken  down,  and 
rendered,  nominal  and  useless.    New  York  Firemen  Ins.  Co.  v.  Walden, 
12  Johns.,  518,  7  Am.  Dec.  340. 
The  rule'  has  been  well  stated  thus:     Where  the  judge  intends,  in  comment- 
ing on  fjic^s,  merely  to  indicate  an  opinion  on  a  question  which  he 
,  leaves  to  the  jury,  the  proper  form  of  charge  is  to  tell  the  jury  that 
the  cause  of  action  or  defense,  as  the  case  may  be,  rests  upon  a  question 
,, which  t|he  I  judge  specifies,  and  that  it  is  for  them  to  judge  from  the 
I        evidence  whether  the  fact  be  one  way  or  the  other,  and  if  they  should 
,  be  of,  the  opinion  one  way  they  must  find  for  the  defendants,  and  if 
they  thought  otherwise,  they  must  find  for  the  plaintiflTa. 
J.f,  then,  the  judge  deems  proper  to  give  his  opinion  on  the  fact,  for  the 
.^,,  ,assistan,ce  or  satisfaction  pf  the  Jury,  he  m,ay  ,do  so  with  utility  and 
■    safety.  ,  ,  ,  .  ,  ,  ,  .      ,  . 

But  if  he  tells  the  jury  that  the  matters  given  in  evidence  are  conclusive 
,  on  the,  one  side,  and  the  matters  given  in  evidence  on  the  other  side 
are  not  sufficient,  and  that  if  the  jury  agree  with  him  in  opinion  they 
ought  to,  find  so  and  so,  without  more,  it  is  error.  New  York  Fire- 
men jiis.  Co.  v.  Walden,  12  John's.  6l3,  7  Am.  Dec.  340;  s.  p.  Gordon 
y.' Little,  8  Serg.  &  K.  533,  11  Am.  Dec.  632;  Allis  v.  Leonard,  58  N. 
Y'.'288;  Massoth  v.  Delaware  (Sd  H.  Canal  Co.  64  N.  Y.  524,  533.  Contra, 
Veddpr  V.  Fellows,  20  N.  Y. '  126,  13d;  ' 
For  a, discussion  of  the  different  rules  as  to  right  of  judge  to  instruct  on 
weight  of  evidence,  with  citation  of  many  cases,  see  ,14  R.  C.  L.  pp. 
741-745,  §§  14-16.     ■  ,  '  '\ 

■It  is  not  error  to  refuse  to  express  an  opinion  on  the  suffi- 
ciency of  evidence,  if  the  evidence  is  not  sufficient  to  warrant 
a  peremptory  ruling  in  favor  of  the  party  relying  on  it.^ 

i.Moore  v.  Mea6ham,  10  N.  Y.  207, 

32.  Sufficiency  of  evidence. 

,  I]t  is. error  to  tell  the  jury,  without  qualification,  th^t  the  evi- 
dence ra,ises,  a  presumption  of  a  .partieulai"  fact,  or  is  sufficient 
to  justify  finding  a  particular  fact,  if  it  raises,  not  a  presump- 
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tion  of  law,  but  only  a  presumption  of  fact  on  whicli  they  raighl 
find  either  way.* 

1  Stone  V.  Geyset  Quicksilver  Min.  Co.  52  Cal.  335 ;   Allison  v.  State,  42 

Ind.  354,  357 ;  s.  p.  Read  v.  Hurd,  7  Wend.  408. 
And  that  it  is  proper 'to  refuse  to  so  charge,  see  Chicago,  B.  &  Q.  H.  Co.  v. 

Warner,  123  111.  38,  14  N.  E.  206. 

33,  Result  of  testimony. 

It  is  not  error  to  refuse  to  instruct  the  jury  that  if  they  he- 
lieve  a  specified  witness,  they  should  find  for  the  party  for  whom 
he  testified.* 

1  Chapman'  v.  Erie  E.  Co.  55  N.  Y.  579,  reversing  1  Thomp.  4;  C.  520 ;  Dolan 
V.  Delaware  &  H.  Canal  Co.  71  N.  Y.  285;  Bailey  v.  Bailey,  97  Mass. 
373. 

But  it  is  not  necessarily  error  to  instruct  them  that  the  testimony  of  a 
Vi^itness,,  if  believed,  establishes  a  fact,  if  the  testimony  is  clear,,  and 
they  are  given  to  understand  they  may  believe  or  hot.  Russell  v. 
Elj,  2  Black,  575,  17  L.  ed.  258.  See  also  Alabama  G.  S.  E.  Co.  v. 
Moody,  90  Ala.  46,  8  So.  57;  McKean  v.  Salem,  148  Mass.  109,  19 
N.  E.  21  (where  the  testimony  of  the  witness  was  the  only  testimony 
on  the  subject);  Partridge  v.-  Sterling,  79  Mich.  302,  44  N.  W.  C14 
(where  there  was  no  dispute  as  to  the  facts  testified  to  by  the  wit- 
ness) ;  s.  p.,  where  the  conflicting  witnesses  Were  the  ])arties,  Bellew 
V.  Ahrburg,  23   Kan.   287. 

And  an  instruptjon  that  if  the  jury  believe  that  a  specified  witness  has 
told  the  truth  to  find  for  plaintiff,  but  that  if  they  believe  he  did  not 
tell  the  truth,  ,and  should  believe  as  testified  by  the  other  witnesses, 
to  find  for  defendant,  was  held,  in  Harris  v.  Murphy,  119  N.  0.  34, 
25  S.  E.  708,  not  to  be  misleadiiig  as  raisjng  an  inference  that  more 
weight  in  the  opinion  of  the  court  should  be  given  to  the  testimony 
of  such  witness  tliau  to  that  of  the  other  witnesses  whose  testimony 
contradicted  his. 


34.  Circumstantial  evidence. 

Where  the  circumstances  together  are  sufficient  to  sustain 
the  finding  of  a  fact,  the  adverse  party  has  no  right  to  require 
that  the  jury  be  instructed  that  separately  not  one  of  them  is 
sufficient.* 

IScott  V.  Lloyd,  9  Pet.  418,  460^  9  L.  ed.  178,  193;  Keenan  v.  Hayden,  39 
Wis.  558,  561;  Cowan  v.  Chicago,  M.  &  St.' P.  R.  Co.  80  Wis.  290,  50 
N.  W.  180. 
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35.  [Alternative  propositions. 

A  party  is  entitled  to  have  specified  charges  upon  the  law 
applicable  to  each  of  the  various  hypotheses  or  combinations  of 
facts  which  the 'jury  from  the  evidence  might  legitimately  find,' 
and  which  have  not  been  covered  by  olher  instlnictions.^ 

1  Sword  V.  Keith,  31  Mich.  247,, 255,;  .Foster  v.  People,  50  N.  Y.  598  .(crim- 
inal ease);.  And  following  up,  such,  instrvic,1,ions  with,  an  instruction 
that  if  the  jury  do  not  And  the  facts  as  claimed  in  tjieipi  the  law  as 
stated  in  them  has  no  application  was  held  no  error  in  Morris  v.  Gut- 
fey,  188  Pa.' 534,' 41  Atl.  73L 

But  no  right  to  such  instructions  exists  where  each  party's  contention  on 
which  he  is  entitled  to  recover,  if  at  all,  involves  but  one  hypothesis, 
and  both  contentions  arS  utterly  inconsistent  with  leaeh  other  and  both 
cannot  be  true.  Morehouse  v.  Remson,  59  Conn.  392,i22  Atl.  427  (an 
action  on  an  oral  contract, in  which  the  contract  was  shpvvn  to  be,  ac; 
cording  to  either  party's  evidence,  one  definite  contract,  each  utterly 
incon,sistent  with  the  other). 

36.  Misuse  of  evidence. 

A  party  has  a  right  to  have  the  jury  instructed  that  fevidence 
admitted  only  for  a  specific  purpose'  ciannot  be  regarded'  by  them 
for  another  purpose  for  which  it  was  incompetent.^ 

1. Diamond  Rubber  Co.  v.  Harryman,  ,41  Colo.  41,5,  92  Pac.  922,  15  L.R.A. 

,,;  ,  (N.S.)  775;  iHenson  v.  King,  47  N.  C.  (2  Jones,' L.)  1 385;  Brush,  Blec- 

,    trie  Light  &,P.  Co.  v.  Wells,,  103  Ga.  512,  30  S.  E,,  533;  Illinois  C.  E. 

Co;.,  V.  Houchins,  121  Ky.  526,  8,9  S.  W.  530,  1  L.R.A.'(N.8.)  ,375,  123 

Am.  St.  Rep.  205;  Southern  R.Co,,  v.,Thurman,  12J  Ky.  716,.  9,0  S.  W. 

240,  2  L.R.A.(N.g.),  1108;  Hardy  y.  Milwaukee  Street  K.  Co.  89  Wis. 

,,      183,  61  N.  W.  ,771;  s.  p.  Willia^,  V.  Mechanics' ,&  Traders'  y.Ins. 

Co.  54  N.,  Y.  577;  Weir  v.  McGee,  25  Tex,  Supp.  20.     And  see  ante, 

chapter  xxii.  §  8,  i.  ,,,,,/ 

But  an  instruction  which  impliedly  limits  the  effect  of  admiSssions :  ■vvhich 

are  in  jf3,ct  competent  as  original,  and  independent  evjiiCjlence  ,iSi  erroneous. 

Logansport  &  P.  G.  Turnp.  Co.  v.  ,Heil,,  118  Ind,  135,  20  isT,  B.  703.  ' 

37.  Affirmative  and  negative  testimony. 

It  is  not  error  to  instruct  the  jury  in  an  appropriate  case  that 
it  is  a  rule  ,o;f  presumptions  that  ordinarily  a  witness ,  who  tes- 
tifies to  an  alErmative  is:to,  be  preferred  to  one  who  testifies  to 
a  negative,  because  he  who  testifies  to  a  negative  may  have  for- 
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gotten.     It  is  possible  to  forget  a  thing  that  did  happen.  '  It  is 
not  possible  to  remembei"  a  thing  that  never  existed.^ 

1  Such  an  instruction  was  approved  in  Stitt ,  v.  Huidekoper,  ,17  Wall.  384, 
21  L.  ed,  644,  and  Griffith  v.  Baltimore  &  0.  E.  Co.  44  Fed.  583.  In 
Missouri  P.  R.  Co.  v.  Moffatt,  56  Kan.  667,  44  Pac.  607,  it  was  held 
to  be  the  duty  of  the  court  upon  request  to  call  the  attention  of  the 
jury  to  the  relative  value  of  positive  evidence  that  signals'  were  giverf 
by  a  raihvay  train  approaching  a  crossing,  and  merely  negative  testi- 
niony  that  they  were  not  given.  '  ' 

And  the  right  of  the  court  to  instruct  the  jury  to  give  greater  w'eigTit  to 
positive  than  to  negative  testimony,  other  things  Being  equal,  is  sus- 
tained in  Southern  R.  Co.  v.  O'Bryan,  119  Ga.  147,  45  S.  E..lO0O'v 
St.  Louis  &  F.  R.  Co.  v.  Brock,  69  Kan.  448,  77  Pac.  86;  Pyne  v.  Dela- 
ware, L:  &  W.  R.  Co.  212  Pa.  143;  61  Atl.  817;  Hildman  v.  Phillips, 
■  106  Wis.  611,  82  N.  W.  566.  '  '■' 

But  in  Atlanta  Consol.  Street  R.  Co.  v.  Bigham,  105  Ga.  498,  30  S.  E. 
934,  a  refusal  so  to  charge  was  held  proper  for  failure  of  the  request 
to  embody  the  qualification  that  other  things  must  be  eqvial  and  the 
witnesses  of  equal  credibility.  Such,  too,  was  the  case  in  Sibley  v. 
Eatliffe,  50  Ark.  477,  8  S.  W.  686.  ,., ,  ^  ,,  ,.     .,      ■.■^ 

On, the,  othe;-, 'hand,  thpre  .are  .cases,  which,  while  admitting  the  rule  of 
evidence  to  be  as  stated  with  refereiipe  to, positive  and,  negative  tesjti- 
mony,  hold  that  it  is  not  a  prriper  .matter  on  which  to  charge  th^ 
jury,  in  that  it  violates  the  rule  forbidding  a  charge  on  the  weight  of 
the  testimony,  and  that,  although  they  might  not  reverse  because  such 
an  instruction  was  given,  tliey  certainly  will  not  regard  the  refusal 
of  sUch  an  instruction  as  errbr.  Ohio  &  M.  R.  Co.  v.  Buck,  130  Ind. 
300,  30  N.  E.  19;  Atchison,  T.  &  S.  F.'R.  Co.  v.  Feehan,  149  111.  202, 
36'  N.  E.  1036.  '  For  other  instances  of  cases  in  which  refusal  to  so 
instruct  was  sustained,  see  Louisville,  N.  A.'&  C.  R.  Co.  v.  Stommel, 
126  Iiid.  35,  25'N.  E.  863;  Missouri'?.  R.  Co.  v.  Johnson,  44  Kan.  660, 
24  Pac]' 1116;  Lonis  v.  Lake  Shore  &  M.  S.  R.'Co.  lil  Mich.  458,  69 
N.  W.  642;  Ehrman  v.  Nassau  Electric  E.  Co.  23  App.  Div.  2l,  48 
N.  Y.  Supp.  379 ;  Olsen  v.  Oregon  Short  Line  &  U.  N.  R.  Co.  6  Utah, 
.       129,  33  Pac.  623;  Bisewsld  v.  Booth;  100  Wis.  383,  76  N.  W.  34Q..     .  ,, 

And  see  also  Haiih  v.  Rio  Grande  Western  R.  Co.  22  Utah,  346,  62  Pac. 
908;'  Birmingham  R:  Light  &  P.  Co.  v.  Se&born,  168  Ala.  658,  5S  So. 
241;  Louisville  &  N.  E.  Co.  v.  York,  128  Ala.  305,  30  So.  676,  holding 
that  it  is  for  the  jury  to  deterrn.ine  the  relative; value  of,  positive  a^id 
-negative  testimony;  and  Central  E.  Co.  v.  Sowell,  3  Ga.  App.  142, 
59  S.'e.  323;  and  Cleveland  C.  C.  &  St.  L.  E.  Co.  v'.  Schneider,.  40 
Ind.  App.  38,  80  N.  E.  985,  holding  that  it  is  error  for  the  court  to 
instruct  the  jury,  without  proper  qualifications,  that  positive  testimony 
19  entitled  to  more  credit  than  negative,-.  ,; 
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38.  Testimony  of  party. 

a.  When  his  only  evidence. — Where  the  only  evidence  of  a 
party  is.  his  tostimony  in  his  own  behalf  it  is  error  to  instruct 
the  jury  that  if  not  improhable  nor  discredited  they  must  find 
for  him.^ 

1  Lesser  v.  Wimder,  9.  Daly,  70;.  s.  p.  ante,  chapter 'xxi.  §rl2. 

The  well-established  rule  followed  by  the  English  Court  of  Chahbery,-  that 
no  one  can,  on  his  own  testimony  (Whittaker  v,  Whittaker,  L.  E.  21 
Ch.  Div.  657,  51- L.  J.  Ch.  N.  S:  7.37,  46  L.  t.' N:  S.  802,  30  Week.  Rep 
787),  unsupported  by  corroborative  evidence, .  sustain  a, claim  against 
the  estate  of  a  deceased  person, — may.  be  satisfied  by,  corroborative  evi 
dence  of'  the.  acts  of  the  parties  and  by  theii^ .  documentsi  Young  v, 
Wailingford,  48  L.  T.  N.,S.  756,  52  L.  J.  Ch.  N.  S.  590,  31  Week..  Rep 
838.  ;  ' 

h.  When  contradided  by  himself. — A  party's  testimony  in 
his  O'Wn  behalf  is  entitled  to  no  consideration  if  it  is  flatly  con- 
tradicted by  his  own  previous,  writings.^ 

iteoyd  V.  Colt,  20  How.  Pr.  3Si.  It  is  held  in' Juniata,  Bldg.  ,&.i>oan,,Asso. 
V.  Hetzel,  103  Pa.  507,  that  in  an  equity  .case  tlie  uncorroborated  ,testi- 
mony  of  a,  party  impeaching  his  own  written  testimony,  or  varying  its 
effect,  is  not  sufficient  to  ,go  to  the  jury.    , Lynch  v,  Pyne,  10  Jpnes  & 

'  "■  s^ii.  '"■ ''"    '  '"" '^;,"  ,';         ['  '."'!v'  '"    ',".'';'[ 

39.  Conflict  between  adverse  parties'  testimony. 

Where  the  evidence  is  the,  conflicting  testimony  of  .plaintiff 
and  defendant,  each  in  his  o>vn  behalf,  ii  is  error, to  instruct  the 
jury,  that  to  the  extent,, of  the  .conflict,, ; the  party  having  the 
burden  of  proof  must  fail.^ 

IKuehn  v.-Wilsdn,.  13  Wis.  104,  109;.  Salter  v.  Glenn,  42  Ga.  64,  82.   , 

40.  Omission  to  call  a  -ypitness  or  to  testify. 

The  mere  omission  to  call  a  competent  and,  available:  witness 
who  has  some  knowledge  of  the  transactions,  which,  df. the  claim 
of  the  party  omitting  is  correct,  would  be  favorable,  and  who  is 
not' adversely  interested  or  biased,  is  a  circunistancje  which  the 
jury' may  consider;  '  but , it  is  erro.r  to, instruct  them,  even  when 
sMsh  witness  is  a  party  on  the  same  side,  that  they  may  infer 
that  his' testimony,  if  he  were  produced,  would. be  favor-able  to 
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the  other  party.*  But  the  court  may  properly  direct  the  atten- 
tion of  the  jury  to  the  fact  that  a  party  to  the  action  failed  to 
take  the  stand  and  testify  as  to  facts  which  would  relieve  him 
from  liability.' 

1  Reynolds  v.  Sweetser,  15  Gray,  78,  79;   Bleeeker  v.  Johnston,  69  N.  Y. 

309,  reversing  51  How.  Pr.  380.  It  Is  error  to  instruct  the  jury  that 
a,  party  is  bound  to  call  a  particular  witness  who  seems  to  be  able 
to  explain  evidence  against  him,  if  such  witness  is  interested  against 
the  party.  Coykeudall  \.  Eaton.  42  How.  Pr.  378. 
While  no  presumption  arises  from  failure  of  a  party  to  call  a  witness,  the 
jury  may  draw  such  inference  therefrom  as  they  think  warranted  by 
the  evidence.  Kirkpatrick  v.  Allemannia  F.  Ins.  Co.  102  App.  Div. 
327,  92  N.  Y.  Supp.  466.  See-  Cushman  v.  De  Mallie,  46  App.  Div. 
379,  61  ISI.  Y.  Supp.  878. 

2  Bleeeker  v.  Johnston,  69  N.  Y.  309,  reversing  51  How.  Pr.  380.     See  also 

Brown  v.  Swanton,  69  Vt.  53,  37  Atl.  280,  holding  tliat  it  is  riot  error 
to  refuse  to  charge  that  failure  to  produce  one  of  two  favorable  wit- 
nesses in  common  possession  of  certain  facts  testified  to  by  only  one 
of  them  raises  a  fair  inference  that  the  facts  as  testified  to  by  the 
witness  who  was  sworn  are  false;  and  Carpenter  v.  Bailey,  94  Cal. 
406,  29  Pac.  llOl,  holding  .that  instructions  that  it  is  a  presumption  of 
law  that  evidence  wilfully  suppressed  would  be  adverse,  and  that  in- 
ferior evidence  creates  a  presumption  that  higher  evidence  would  be 
adverse,  are  pi-ejudicial  error  as  applied  to  evidence  objected  to  when 
offered  and  excluded  as  inadmissible. 

There  is  much  conflict  of  opinion  on  the  question  whether  the  judge  may 
comment  on  the  absence  of  supposed  testimony  or  documents. 

Compare  Daub  v.  Northern  P.  R.  Co.  18  Fed.  625;  Nicol  v.  Crittenden,  55 
Ga.  497;  Atlanta  &  W.  P.  R.  Co.  v.  Holcombe,  88  Ga.  9,  13  S.  E.  751; 
Lowe  v.  Massey,  62  111.  47;  Moore  v.  Wright,  90  111.  470;  Miller  v. 
Dayton,  57  Iowa,  423,  10  N.  W.  814;  Freeman  v.  Fogg,  82  Me.  408, 
19  Atl.  907;  Mooney  v.  Davis,  75  Mich.  188,  42  N.  W.  802;  Fonda 
V.  St.  Paul  City  R.  Co.  71  Minn.  438,  74  N.  W.  166;  Sherlock  v. 
German-American  Ins.  Co.  21  App.  Div.  18,  47  N.  Y.  Supp.  315,  and 
cases  cited;  Carpenter  v.  Pennsylvania  R.  Co.  13  App.  Div.  328,  43 
N.  Y.  Supp.  203;  Brooks  v.  Steen,  6  Hun,  516;  Hall  v.  Vanderpool,  156 
Pa.  152,  26  Atl.  1069;  Steiningei-  v.  Hoch,  42  Pa.  432;  Frick  v.  Bar- 
bour, 64  Pa.  120;  American  Underwriter's  Asso.  v.  George,  97  Pa.  238; 
Collins  V.  Leatey,  124  Pa.  203,  16  Atl.  765  (where  it  was  said  that 
the  reasons  why  certain  evidence  which  might  naturally  be  looked  for 
may  not  be  produced  are  so  many  and  so  various,  and  sometimes  so 
difficult  of  ex:planation,  that  obviously  this  is  a  kind  of  argument  that 
requires  careful  handling,  especially  when  used  from  the  bench.  But 
it'  is  a  legitimate  instrument  in  the  investigation  of  truth,  and  a  liberal 
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discretion  in  its  use  must  be  allowed  to  the  trial  jlidge,  whp  is  in  a 
far  better  position  to  determine  the  occasion  for  it  than  the  appel- 
late court  possibly  can  be)  ;  Seward  v.  Garlin,  33  Vt.  583;  Clough  v. 
,  /Patrick,  37  Vt.  421.  ,     , 

s  Union  Bank  v.  Stone,  50  Me.  595,  79  Am.  Dec.  631.  ' 

41.  Refusal  to  produce  document. 

A  party  who  refuses  on  request  to  produce  a  document  shown 
to  be  within  his  control,  thereby  raises  a  presumption  that  if 
produced  it  would  have  tended  to  support  the  evidence  which 
the  other  party,  in  the  absence  of  the  document,  is  compelled 
to  rely  upon.^ 

1  Clifton  V.  United  States,  4  How.  242,  11  L.  ed.  957  (holding  the  rule  to 
apply  even  where  there  is  no  question- of  best  and  secondary);  Wylde 
V.  Northern  R.  Co.  14  Abb.  Pr.  N.  S.  213,  53  N.  Y.  156. 

43.  Cumulative  evidence. 

If  a  party  has  called  one  witness  his  neglect  to  call  another 
to  the  same  point,  though  a  circumstance  to  be  considered  in 
weighing  the  evidence  that  is  actually  adduced,  cannot  be  given 
to  the  jury  as  a  ground  for  inferring  that  the  testimony  of  the 
other  might  be  prejudicial.^ 

1  Bleecker  v.  Johnston,  69  N.  Y.  309,  reversing  51  How.  Pf.  380. 

43.  TInimpeached  and  uncontradicted  testimony. 

The  general  rule  that  the  positive  testimony  of  an  unim- 
peached,  uncontradicted  witness  cannot  be  disregarded  by  thcj 
jury,  does  not  apply  to  the  testimony  of  an  interested  witness, 
'nor  to  one  whose  testimony  is  intrinsically  improbable,  or  con- 
tradicted by  circumstances;  ^  iior  to  testimony  to  a  matter  of 
common  opinion  on  facts  that  are  before  the  jury.^  And  an  in- 
struction that  there  is  a  presumption  that  an  unimpeached  wit- 
ness has  testified  truly  infringes  the  province  of  the  jury.' 

»  Koehler  v.  Adler,  78  N.  Y.  287.  See  also  Curran  v:  A.  H.'  Straiige  Co. 
98  Wis.  598,  74  N.  W.  377,  recognizing  this  rule,  but  holding  refusal 
to  so  charge  in  that  particular  case  was  not  error.  BiUt  see  Irwin  v, 
Metropolitan  Street  R,  Co.  25  Misc.  187,  54  N.  Y.  Supp.  195,  where, 
this  question  is  discussed  at  some  length  and  a  refusal  to  so  charge 
sustained  on  the  ground  that  the  credibility'  of  the  witness  is  for  the 
jury  to  consider  in  connection  with  the  other  evidence. 
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But  it  is  error  for  the  court,  in  his  charge,  to  cast  doubt  and  suspicion 
on  the  testimony  of  an  unimpeached  defendant  who  has  testified  in 
his  own  behalf,  oil  no  other  grbund  than  the'  opposing  counsel's  ground- 
less and  unrestrained  criticism  of  the  evidence  in  his  argument.  '  Val- 
ley Lumber  Co.  v.  Smith!,  71  Wis.  304,  37  N.  W.  412.:  '  _,  , 
S  See  ante,  chapter  xxi.  §  18. 

3  14  R.  C.  L.  p.  735,  §  10.  .  f     :  i    :i 

The  authorities  OB' the  question  whether  an  instruction  that  a  witness  is 
,      , presumed  to, speak  the  truth  invades  the  province  of  the  jury  are  re- 
viewed in  a  note, in  14  L.R.A.  (N.S.)'  947,. 

44.  Impeached  testimony. 

The  testimony  of  a  witness  who  has  been  impeached  should 
go  to  the  jury,  not  with  an' instruction '-to  disregard  it  wholly; 
but  to  be  weighed  in  connection'  with  the  other  e^^ideiice} 
Whether  a  witness  has  been  successfully  impeached  or  not  is  a 
question  for  the  jury.* 

H  White  V.  McLean,  57  N.  Y.  670;  Dunn  v.  People,  29  N.' Y.  523,  87  Am. 
Dec.  319;  Rose  v.  Otis,  18  Colo.  59,  31,Paq.>493.  See, also  Crowell  v. 
,  McQoon,  106  Iowa,  266,  76  .Nt-W.  672,  sustaining  re^i^sal,  of,  a  re- 
I ,  c|,uested  instruction  that,  the  jury  might  disregard  the  evidence  of,  any 
witness  if  they  found  from  the  evidence  that  his  general  reputation 
for  truth  and  veracity  in  the  community  in  which  he  resided  was  bad, 
unless  he  was  corroborated. 

And  it  is  not  error  to  refuse  to  give  an  instruction  which  has  a  tendency 
to  single  out  any  particular  witness  by  calling  to  the  attention  of 
.the  jury, the  fact  that  such  witness  has  been  impeached.     Darneal  v. 
State,  14  Okla.  Crim.  Rep.  540,  174  Pac.  2B0,  1  A.L.R;'638. 

But  an  ihstruotiori  that  the  jury  have  the  right  to  refect  all  the'testi-. 
mbny  of  a  Witness  Who  has  been  impeached  by  proof  that  he  has  made 
contradjotory  iand  inconsistent i stajtements  out  of  court,  concerning  mar' 
terial,  and  relevani;  matters,  was  upheld,  in  White  v.  New  York  C.  & 
St.  L.  R.  Co.  142  Ind.  648,  42  N.  E.  456,  as  proper,  under  a  statute 
providing  for  imjieachment  by  such  proof. 

2  Aliis  V.  Leonard,  58  N.  Y.  288. 

45,  F^lsus  in  uno.        ,  ,     ,  : 
Where  a  witness;  testifying  to  matters  material  to  the  issues, 

as  to  ■vi'hich  deliberate  false  swearing  would  be  perjury,  is  con- 
tradicted by  other  wittiesses,  it'is  not  'erroneous  for  the  judge 
to  cbarge  the  jury  that  if  they  believe  the  witness  has  tnowihgly 
sworn  falsely  in  ref.erence  to  any  fapt,  he  is  not  entitled  to  be 
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belifved  in  reference  tO'  any  cither  fact  testified  !to  hf  hiija.^'  But 
a  party  is  not  entitled  to  liave  the  jury  so  instructed- unless  his 
falsehood  is  shown  to  be  wilful;  but^th^  judge,  should  only  cau- 
tion the  jury/ 


.2 


ip'Raurke  V.  Pennekohl,  104  Cal,  254,  37  Paq.  930;  J^dge.  v.  Jordan,  81 
Iowa,  519,  46  N..W.  1077;  Fraser  y.Haggerty,  88  Mich.  .52i,,  49  N. 
,W.  616;,  Hartpence  y.  Rogers,  143  Mo.  623,  ,45  S.  W.  650.;  Atkin  v. 
Gladwish,  27  Neb.  841,  44  N.  W.  37;  Wilson  v,  Coulter,  29  App.  Div. 
85,  51  N.  Y.  Supp.  804;'  Roth  v.  Wells,  29  N.'  Y.  471,  affirming  41 
Barb.  194;  s.,  p.  People  v.  Evans,  40  N-  Y.  1;  Alabama  Steel  &  Wire 
Co.  V.  Griffin,  i49  Ala.  423,  42  So.  1034 ;  Hammelmann  v.  Bernhardt, 
140  App.  Div.  42,  124  N.  Y.  Supp.  394 ;  Whitaker  'v.  California  Door 
Co.  7  Cal.  App.  757,  95  Pac.  910;  Kress  v.  Lawrence,  158  Ala.  652,' 
47  So.'  574 ;  Conlon  v.  Chicago,  G.  W.  R.  Co.  139  111.  App.  555. 

Some  courts,  however,  hqld  that  such  an  instruction  must  be  qualified  to 
,   the  extent,  of  telling  the  jury  that  they  may  .disregard  the  witness's 
testimony  unless  corroborated.     Sandwich  v.  Dolan,,  141   111.  430,  31 
N.  E.  416;  Br'att  v,'  Swift,  99  Wis.'  579,  7a'N.  W.  411.' 

Jn  I  either  I  case,  however,  it.  is  error,  in  so  chargirig,  to  single  out  and  des- 
ignate by  name  particular  witnesses.  Wastl  v.  Montana  Union  R.  Co. 
,,,  ,3.7,  Moflt,  2,13,  42:  Pac.  772.  Accordingly,  it  is  not  im,proper  to  sc 
modify  a  request,  to  charge  this  rule  with  reference  to  particular  wit- 
nesses n^med  ag  to. make  it  apply  to  all.  the  witnesses  generally.  Hart- 
pence  V.  Rogers,  143  Mo.. 623,  45>  S.  W.  650. 

2  Pease  v..  Smith,  61  N.  Y.  477,  affirming  5i  Lans.  519;  Koehueke  v.  Ross, 
18  ;Abb.  ^Pr;  N.iS.  345j  with  nOte.  And  to  the  effect  that  the  .charge 
ihust  itell  the  jury  that  the  falsehood  must  be  wilful,  see  Ward  v. 
Ward,  25  Colo..  33,  52  Pac.  1105 ;  Stoppert  v.  Nierle,  45  Neb.  105,  63 
...N.  W.;382;  McPherrin  v. .Jones,.  5'N.  D.  201,  65  N.  W.  685;  Cahn  v. 
Ladd,  .94  Wis.  134,  68  N.  W.  652;   14  R.  C.  L.  p.  736,  §  11. 

But  it  is  not  reversible  error  to  instruct  in  the  language  of  the  statute 
that  a  witness  false  in  one  part  of  his  testirnony  is  to  be  distriisted 
in  others,  whSre  no  f fequest  is  made  to  limit  the  rule  to  testimony 
wilfully  false.  Simpson  v.  Miller,  57  Or.  61,  llO  Pac.  4g5,  Ann.  Cas. 
1912D,  1349,  29  L.R.A.(N.S.)i  680.  ;      i:, 

Necessity  of  qualifying' by  reference  to   conscious  falsity' an  instruction  . 
Uilder  a  statute  enacting  the  maxim,  Falsus  in  una,  falsus  in  omnibus, 
without  that  qualification,  see  note  in  29  L.R.A.  (N.S.)   680. 

.11;,.  ■■,',.'.;  '    I-  ....  . ,  ,       ' 

46.  ,J^cyedibJ,e  ifact,,, 

Testimony  to  an  intrinsically  improbable  fact  may  be  disbe- 
lieved'by  the  jury,  although  the  witness  was  uncontradicted  and 
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unimpeached.^    But  the  right  of  the  court  to  instruct  the  jury 
to  that  effect  has  been,  denied.^ 

iStil'lwell  V.  Carpenter,  2  Abb.'N.  d.  238  (testimony  to  good  faith)  ;  Staf- 
ford V.  Leamy,  2  Jones  &  S.  269,  and  cases  cited;  Tracy  v.  Phelps,  22' 
Fed.  634  (U.  S.  Cir.  Ct.  N.  D.  N.  Y.)  1  Kan.  L.  J.  38;  Hawkins 
V.  Sauby,  48-Mihn.'69,  50  N.  W.  1015.  Punsky  v.  New  York,  12'9  App: 
Div.  558,  114  N.  Y.  Supp.'  66. 

2  Thus,  in  Post  v.  Uniie^  States,' 70  L.R.A.  989,  67  C.  C.  A.  569;  135  Fed. 
1  (a  case  of  mental  healirig),  it  was  held  that  the  jiiry  could  not  be 
instructed  to  ignore  legal  and  relevant  evidence  which  was  before 
them,  merely  because  the  court  regarded  it  as  incredible. 

Tlie  following  authorities  are  analogous: 

In  Walters,  v.  Syracuse  Rapid ,  Transit  R.  Co.  IIS  N.  Y.  50,  70  ,N.  E. 
98,  r(!versing  84 ,  App,  Diy.  64,  82  JST.  ,Y.  Supp.  82,  it  was  held  that  a 
nonsuit  in  an  action  for  injury  by  electric  shock  cannot  be  sustaine4 
on  the  sole  ground  that  the  facts  to  which  plaintiff  and  his  witnesses 
testified  at  the  trial  were  utterly  incredible  and,  in  fact,  scientifically 
and  physically  impossible,'  since  the  credibility  of  witnesses  is  a 
question  for  the  jury;  especially  in  a,  case  involving  the  action  of  eleo- 
'  tricity,  concerning  which  there  are  many  things  still. imperfectly  un- 
derstood.' 

In  7  L.R.A.(N.S.)   357,  in  a  note  to  Chybowski  v.  BucyrUs  Co.  127  Wis. 
'     332,  106  Ni  W.  833,  the  reader  will  find  a  brief  discussion  of  the  riglit 
of  the  appellate  court  to  set  aside  the  finding  of  a  jury  on  the  ground 
that  it  is  contrary  to  scientific  principles. 

In  the. case  cited  the  court,  on  appeal,   set  .aside  the  finding  of  a.  jurSy 

that  a  steam  hammer  had  a  double  automatic  stroke^  it  appearing 

that   the   hammer;,  which   weighed   1,250   pounds,   was   operated   by   a 

.   piston  arm, working  in  a,  cylinder  and  driven  by  a  pr&ssure  of  70  to 

,    .90  pounds  of  steam  to  the  square  inch,  which  Was  controllable  only 

by  a  hand  lever,  because,  it  was  held  that  there  could,  be'  no  rebound 

or  double  stroke  to  a  hammer  of  that  character  without  the  operation 

^       of  the  controlling  lever. 

The  writer  , of  the,  note  cites  no  authorities,  but  presents ,  some  eonsider- 
atjpns  which  should  receive. attention  by, appellate  courts  in  cases  in- 
volving the  application  of  scientific  principles.  ;    ,     . 

The  consideration  of ,  this  subject  was  resumed  in  15  L.R.A.  (N.S.)  701,  in 
a  note  to  Fleming  v.  Northern  Tissue  Paper  Mill,  135  Wis.  157,  114 
N."W.'841.  "  '  ^  '"\^   ^      ' 

In  this  note  several  cases  are  cited  bearing  on  the  general  question.  In 
the  case  which  is  the  foundation  of  the  note,  the  plaintiff  claimed 
to  have  been  injured  by  an  alleged  abnormal  movement  of  a  cutter 
knife  operated  by  hirn  in  a.  paper  mill.  The  trial  judge  ithought  'the 
alleged  abnormal  moyeinent, wasji.pliysically  in)p.ossjble.,  .Jl^ere.was  no; 
evidence  of  any  specific  defect  in  the  machine,  which  was  complicated 
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in  character  and .  required  careful  adjustment.  ,  The  judge  and  the  jury 
witnessed  the  operation  of  the.  machine,  and  the  jury  found  that  sucfi 
a  movement  .waa  possible  and  actually,  occurred.  The  court,  on  appeal, 
refused  to  set  aside  this  finding  of  the  jury,  which  was  sustained  by 
at  least  six  witnesses,  as  to  the  operation  of  the  machine. 
The  note  includes  the  Chybowski  Case,  already  cited;  Tillson  V.  Maine 
C.  R.  Co.''l0'2  Me.  4'63,  67  Atl.  407,  relatiiig  to  red  arid  green  lights 
on  a'  semaphore,'  and  involving  the  question  whether  persons,  irom  the, 
positions  specified,  could  ha,ve  seen  the  red  or  green  lights  as,  alleged 
by  them,  and.  it  was  held  that  i^ie  claim  of  these  witnesses  should^ 
be  disregarded  as  contrary  to  physical  laws  and  the  facts.  (See 
Blumenthal  v.  Boston  &  M.  R,.  Co.  97  Me.  255,  54  Atl.  747,  for  a 
similar  proposition)  ;  Missouri,  K.''&  T.  ,R.  do.  v.  Collier,  88  G.  C.  'A'. 
127,  157  Feci.,  347,  in  which,  it  was  held  that  credit'  could  not  be  given 
to  the  testimony  of  a  witness  standing  near  the  track  where  the  col- 
lision occurred,  that  he  saw  a.  certain  signal  given,  where  .cars  of  a 
train  on  a  side  track  intervened  between  the  place  where  the  witness 
stood  and  the  spot  indicated  by  his  testiraony  as  that  at  which  the 
signal  was  given;  Zalotuchin  v.  Metropolitan  Street  R.  Co.  127' Mo. 
App.  577,  106  S.  W.  548,  where  it  was  held  that  testimony  that  an 
electric  car  was  moving  so  ra,pidly  that,  under  ordinary  conditions 
of  wind  and  weather,  it  threw  Up  a  cloud  of  dust  in  advance  of  it 
80  as  to  obscure  the  headlight,'  was  so  opposed  to  physical  law  as  to 
be  unworthy  of  belief;  Montanye  v.  Northern  Electrical  Mfg.  Co.  127 
Wis.  22,  105  N.  W.  1043,  in  wSidh  it  was  held  thait  there  was  no 
question  for  the  jury,  where  it'  was  claimed  that  a  punch  press  had 
developed  abnormal  movements^  by  one  of  which  plaintiff  was  irajuued, 
but  there  was  no  discoverable  defect  in  the  machine;  Dupuis  vi  Sagi- 
naw Valley  Traction  Co.  146  Mich.  151, '109  N.  W.  413,  in  which  plain- 
tiff alleged  that  he  was  thrown  from  the  rear  platfoi:m  of  a  car  toward 
the  inside  of  the  curve  as  the  car  passed  around  it  at  a  high  rate  of 
speed,  and  this  was  claimed  to  be  -impossible  because  contrary  to  the 
'.  law  of  centrifugal  force,  and  the  question  was  held  to  be  for, the  jury, 
the  court  saying  it  would  not  substitute  its  opinion  for  that  of  the 
,jury  upon ,  questions  of  fact;,  Fox  v.  Le  Comte,  2  App.  Div.  61,^  37 
N.  Y.  Supp.  316,  in  which,  it  was  held  that  no  verdict  would  be  al- 
lowed to  stand  which  is  based  on  the  negation  of  a  well-known  and 
accepted  scientific  fact  of  common  knowledge,  or  on  the  existence  of 
a,  physical  impossibility,  applying,  the  rule  speci;fioally  to  the  plunger  ^ 
in  a  power  press  which  was  operated  with  tie  foot  on  a,  treadle,  ^and 
if,  ,as  claimed  tlie  ^  moyemept  of  the  plunger  was  impossible  without 
pressure  on  the  treadle,  it  was  incumbent  on  those  making  the  claim 
to  establish  the  fact.  Later  cases  are  reviewed  in  supplements  to 
these  two  notes  in  2S|  L,R.A.(N.S.)  648;  and  .L.'r.A.1916D.  301. 

47,  Expert  testimony. 

Expert  testimony  is  generally  held  to  be  properly  considered 
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like  all 'other  testimdny;  it  must  be  tried  by  the  same  tests  and 
receive  just  the  same  weight  as  the- witness  is'  entitled  to  in  con- 
nection with  all  the  circumstances  of  the  Case,^  although  there 
are  cases  to.tiie  pfffictthat.it  is  unreliable  and  to  be  received 
with  caufion.^;  ,,,',>,        ■    i   • 

But,  1, in  either  case,  , the  judge,  when  submitting ,  it  to  Jthe 
consideration  of  the  jury,  should  in  no  way  disparage  or  dis- 
credit it;  ^  nor,  on  the  other  hand,  should  he  unduly  accordi  to 
it  a  weight  to  which  it  is'not  entitled.*     " 

Ij^all  V.  'Hwdesty,  ^8  Kan. '  540,  16  Pac.  808;  Turnbull  v.  feichardson, 
69  Mich.  40:0,  37  N.  W,  400.;,  Louisvilie,,N.  0.  &  T.  R.  Co.  v,  White- 
head, 71' Miss.  451,   15   So.   89o';   Eivard  v.   Rivard^  109   Micli.,  98,  66 

/  isf.  w.'esi.    '  ■ '       .,  '  '"  ■-■'-'       ■ '  :■ 

The   ejvidence    of ,  experts   is,  neither   intrinsically   wealc.nor    intrinsically 

strong.     Its  strength   or  ita  weakness ,  4ef)ends   upon  ,  the ,  character, 

jthe  capaoitj;  the, skill,  the  opportunities  for  ;,()lDser,vation,  the  state  of 

mind  of;, the  expert  himself,  and, on  the, the  nature  of  ,the  ca.se  and  all 

its  1  developed  facts.     Like  any  other  eyideuqe  ,i^  may  be  entitled  to 

great  weight  iwjth  the  jury,  or  it  may  be,  entitled  to  little;  .but_  of 

its   weight  and  \yprth.  the  jury  niuat  judge  -wfihoiat  any  influencing 

'     instruction,  either  weakening  or ,  strengthening, ,  from  the  i  court,     pole- 

,,maii  v..Adair,  7.5  Miss.,  660,,  23, Bo.  369.  •  ,         ,     ' 

And 'it  is  therefore  error  to  instruct  the  , jury  that  they  are ,  to '  receive 
expert  testimony  and  weigh  it  with  igreat  cautiop.  Atchison,  T.  & 
S.  F.  E,.  Co.  V.  Thul,  32  , Kan.  355,  49  Am.  Rep. ^  484,,  4  .Pac.:, 352,; 
Burney  V.  Torrey,.100  Ala.a5i7,  14:So.  685,  46  Am.  St.  Rep., 33.      ,,. 

And  charging  the  jury  that  expert  testimony  was  to  be  "received 'Tvith 
caution,  as  the  opinions  of  such  witnesses,  however  honestly  enter- 
tained, may  be  eiToneoiis,"  was  held  to  be '  a  violation  of  the  ;pro- 
hibition  agairist  charging  upon  the'  weight  of>  evidence,  in^  'Louisville,, 
N.  0.  &  T."R.  Co.  V.  Whitehead,  71  M'iss.  451,  15  So.  890.        ' 

But  it  is  proper  to  tell  the  jury  that  expert  testimony  is  to  be  weighed 
by  them  and  to  aid  them'  in  coming  to  a  conclusion  as  to  the  qiiestion 
presented  to  them;  but  that  it  is  not  binding  upon  their  judgment. 
Turnbull  V.  Richardson,  69  Mich.' 400, '37  N.  W.  499. 

8  Wilcox  V.  State,  94  Tenn.  106,  28  S.  W.  312,  sustaining  a  charge  that 
the  jury  should  give  the  testimony  of  expert  witnesses  a  careful  and 
'painstaking  investigation  with  a  view  to  find  out  the  truth,  and  to 
keep  from  being  misled  or  confused  by'  it,  for,  as  was.  said  by  the  trial 
judge,  "while  expert  testimony  i^  sometimes  the  biily  means' of  or 
the  best  way  to' reach  the  truth',  yet  it 'i's  la:rgefy' a  field  of  speculation, 
beset  with  pitfalls  and  uiicertainties,  and  requires  patient  and  in- 
telligent investigation  to  reach  the  truth."     See  also  note  to'  Hull  vi  • 
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■    .   St.  Louis,  42|  L.R.A,  ,753,  wUere  tbe.cpnfliQting  cases  qn  this  question 
'        are  collected  and  classified.  i     ■■, 

An  instruction  that  ail  opinion  as  to  handwriting !  ought  to  be  received 
with  caution  and '  that'  direct:  evidence  of  the  handwritingi  is  entitled 
to  greater  weight' than  such  opinions>i  was  sustained,  in,Buxly  v. 
.  Buxton,  92  iN.  Cv  479,  as  not i  intimating  an  opinion  upon  .the,  evi- 
dence. See  also  Jackson  v. ,  Adams,,  .100  Iowa,  1,63,  69  N.  W.  427, 
where  a  similar  instructioa  was  approved.  i 

3  As  to  underrating  too  much  the  value  of  expert  witnesses  as  a  class. 
Eggers  V.  Eggera,  57  Ind.'461.     '    '"  '■■    ,■ 

Or  to  so  discredit  their  testimbJiy' as  that  the  jury 'may  titiderstand  that 
'    it  is  their  duty  to  entirely 'disregard  it.     Weston  v.  Brown,- 30'  Neb., . 
609,  46  N.  W.  826. 

And  an  instruction  which  in  effect  excluded  it  from  their  consideration, 
telling  them  that  it  is  from  their  ovs^h  opinion  tipoh  the  matter  and 
the  conclusions  they  draw  from  the  facts  proved  that  tliey  are  to 
determine  their  verdict,  and  not  from  what  other  ■  persons  say  or 
think,  is  erroneous.     Ball  v.  Hardesty,,  38  Kaji,  540,  16  Pac.  808. 

So,  too,  it  is  error  to  tell  the  jury  that  they  are  to  determine  the  issue 

from  such  personal  knowledge  as  fhey  mAy  have  in 'relation  to  mat- 

, -te'^s' of.,  that  kind,  when  tlie  issue  is  not  lone  of  the  general  knowledge 

I, and  observation,  but, one  of  science, uppn  which,  no  witness  not. .specially 

qualifieci  as  an  expert  may  testify.     The  jury  may  think  that  tliey 

can  disregard  the  evidence!  subinitted.     Douglass  v.  Trisli,' 77  Me.  35.  ' 

Or  to  tell  them  that  they  inay  disregard  it  entirely  and  base  their  ver-  ' 
diet  upon  their  own  observations' alone,  obtained:  oil  a  view  by  them. 
Kansas  City  v.  Hill,  80  Mo.  523.      '    •'  ,        ,,■'.' 

But  it  is  not  error  to  tell  them  that  they  may  disregard  it  if  they  deem 
it  unreasonable.     St.  Louis  v. 'Ran'keri,  95  Mo. 'l89,  8  S.  W.'249. 

.Nor  is  it  error  to  tell  tllem'  not ,  to  wholly  disregard  the  testimony  and 
make  their  fin^ding  from  their  own  observation  and,  knowledge,  but 
that  they  must,  in  arriving  at  their  veriiict,  ooiisider  the  testimony 
offe''ed,  in  connection  with  their  own  judgment  and  knowledge  as 
■to  the  matter  in  question!  JCansas '  City  v.  Butterfield,  89  Mo.  646, 
'.  1,.S.,  W.,,831.    ■'  ,,   ,,  ,        ,    '    I  \   "    ..  " 

*As,.  ,to  tell  ,the  jury  that  thei  testimony  of  experts.. is   supposed,  to  be 
,   the  best  tliat  [can  hie  furnished.     Kansas   City,'  W.  &  N.'  W.  R.  Co. 
v.  Ryan,  49  Kan.  1,  30  Pac.  108.  .,       .  •;  ,  ;   i:  ,:    ,,• 

Or  to  tell  the  jury,  that,  where  the  witnesses;  are  of  equal,  capacity i  the/ 
opinions  ,ot, those  who  hay.ei,betteri,means!.of  knowledge  are  ordiijarily 
of  greater  weiglit  than  the  opinions  of  those  who, 'hkve  >  less  means 
of  Ifijowledge,  ,,Suj&h  an  instruction  leaves  put  of  vievf, jthe  essential 
elenient  of  credibility  and,  even  if  true  in  fact,  it  is  -not  a.presump- 
,  tion  of,  law.  Fulwider  v.  Ingels,;  87  Ind.  j  415.  ;  Bi^t  it  is;  not  ei;ror 
to  tell  the|  jury  that,, where  the  questiqu,  .'i^  ,^9, .Ije  <leterniined.  by . the 
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testimony  of  men  of  great  scientific  attainments,  otlier  things  being 
equal,  the  greater  number  would  carry  greater  weight  so  long  as  the 
existence  of  the  equality  in  all  things  is  left  to  the  jury.  Spensley 
V.  Lancashire  Ins.  Co.  62  Wis.  443,  22  N.  W.  740. 

And  it  is  error  to  give  too  much  prominence  to  the  mere  experience  of 
the  expert,  leaving  out  of  view  his  opportunities,  his  aptitude,  his 
skill,  and  other  possible  qualifications.  Cueno  v.  Bessoni,  63  Ind.  524; 
Blough  V.  Parry,  144  Ind.  463,  40  N.  E.  70,  43  N.  E.  560.  And  an 
instruction  that  greater  weight  is  to.  be,  given  the  testimony  of  wit- 
nesses showing  the  greater  knowledge  and  experience  is  properly  re- 
fused.    Mewes  v.  Crescent  Pipe  Line  Co.  170  Pa.  369,  32  Atl.  1082. 

So,  too,  it  is  error  to  tell  the  Jury,  in  substance,  that  a  party  litigant 
must  meet  the  testimony  of  experts  given  on  behalf  of  his  adversary 
by  other  experts,  and,  having  failed  to  do  so,  the  jury  must  ta,ke  it  for 
granted  that  their  conclusions  were  correct.  People  v.  Vanderhoof, 
71,  Mich.  158,  39  N.  W.  28. 

For  note  on  instructions  as  to  value  and  weight  of  expert  testimony  as  to 
handwriting  and  typewriting,  see  L.K.A.iaiSL),  655. 

48.  Construction  and  effect  of  writing. 

The  construction  and  effect  of  writings,  if  the  question  arises 
only  from  the  writings  themselves,  is  for  the  court.^  If  it  de- 
pends in  part  on  oral  evidence,  the  question  is  for  the  jury.* 
If  the  extrinsic  facts  are  ambignious,  the  jury  should  be  told 
what  would  be  the  proper  construction  upon  the  several  different 
states  of  facts  they  might  find.' 

1  Stokes  V.  Johnson,  57  N.  Y.  673;   Goddard  v.  Foster,  17  Wall.  123,  21 

L.  ed.  589;  Payne  v.  Pomeroy,  21  D.  C.  243;  Home  Friendly  Soc. 
V.  Berry,  94  Ga.  606,  21  S.  E.  583;  Kichardson  v.  Coflman,  87  Iowa, 
121,  54  N.  W.  356;  Slatten  v.  Ivonrath,  1  Kan.  App.  636,  42  Pac. 
399;  Coombs  v.  West,  115  Me.  489,  99  Atl.  445,  2  A.L.R.  1424; 
Jacob  Tome  Inst.  v.  Davis,  87  Md.  591,  41  Atl.  166;  Knickerbocker 
Ice  Co.  V.  Gardiner  Dairy  Co.  107  Md.  556,  69  Atl.  405,  16  L.R.A. 
(N.S.)  746;  Young  v.  Fosburg  Lumber  Co.  147  N.  C.  26,  60  S.  E. 
654,  16  L.R.A.(N.S.)  255;  Waldrep  v.  Exchange  State  Bank,  —  Okla. 
— ,  197  Pac.  509,  14  A.L.R.  747;  Houston  &  T.  C.  R.  Co.  v.  Shirley, 
89  Tex.  95,  31  S.  W.  291. 
And  it  is  improper  to  submit  to  the  jury  the  question  of  performance 
oija  written  contract  without  any  construction  of  the  contract  bj 
the  court.     Keeler  v.  Herr,  157  111.  57,  41  N.  E.  750. 

2  Etting  V.  Bank  of  United  States,  11  Wheat.  59,  76,  6  L.  ed.  419,  423 ; 

Barreda  v.  Silsbee,  21  How.  146,  16  L.  ed.  86;  First  Nat.  Bank  v. 
Dana,  79  N.  Y.  108,  116;  Goddard  v.  Foster,  17  Wall.  123,  21  L. 
ed.  589;  West  v.  Smith,  101  U.  S.  270,  25  L.  ed.  812,  and  cases  cited; 
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■  Roberts  v.  BoliapaTte,  73  Md.  191,  10,  L.R.A.  689,  20  Atl.  918  (where 
the  instruction,  left  to  the  jury  the  guegtion,  not  of  the  iconstruction 
of  th^ contract,  buf^  what  the,  contract  was)  ;  Coquillard  ,v.  Hovey, 
23. Neb.  ,622,  37  N.  w,  479;  First  Nat.  Bank  v.  Dana,  79  N.  Y.'lOS 

,,  (error,  t,o  talfe  th,e   question  from  the  jury);   Waldrep  _v.   Exchange 
■State  Bank,  —  Okla.  — ,  197  Pac.  509,  14  A.L.R.  747. 
■i  ,Cuitis  .V.  Martz,  14,  Mich.  506. 

4&.  Eequisite  cogency  of  evidence. 

a.  Civil  issue.-^On  a  jury  trial  of  a  civil  issue,  the  issue 
must  be  determined  by  a  Jpreponderance  of  evidence;  '  and  it  is 
error  to, instruct  the  jiiry  that  .the  evidence  must  be  clear,  satis- 
factory, and  conclusive,,  although  the,  question  be  one  which,  if 
tried  in.  equity,  would  require  that  degree  of  proof .^ 

1, Various   substitutes   fpr   "preponderance   of   evidence,"   such ,  as   "weight 
of  evidence,"  "balance  of  probabilities"  or  telling  the  jury  they  must 
be  "satisfied,"  etc.,  have  been  held  error  li)  some  cases,  though  sanc- 
tioned' as  harmless   in   others. 
For   instaiices  of  charges  held  to  be  erroneous   for   exacting' too  high  a 
degree  of  proof  within  this  rule,  see  Alabama  Mineral;  R.  Co.  v.  Marcus, 
115   Ala.   389,   22   So.    135;    Battles   v.   Tallman,,  96   Ala.   40.3,   11   So. 
•      247;  thonlpson  v.  Louisville  &  N.  K.  Co.  91  Ala.  496,  11  L.R.A.  146, 
"     8' So.  406;  Murphy  "v.  Waterhouse,  113  Cal.  467,  45  Pac.  866;  Ashborn 
'     '  'v.  Wsiterbury,  69  Conn.  217,  37  Atl.  498;  Cleveland,  C.  C.  &'  St.  L.  R. 
Co.   V.   Best,   169  III.   301,   48  N.   E.   684,   reversing  68   111.   App.  532; 
Gumberg  v.  Treusch,  103  Mich.  543,  61  N.  W.  872 ;  Sanborn  v.  Gerald, 
91  Me.  366,  40  Atl.  67;  Lewis  v.  Merritt,  113  N.  Y.  386,  21  N.,E.  141; 
Wylie  V.  Posey,- 71  Tex.  34,,  9'  S.  W.  87;   Baines  v.  UUman,  71  Tex. 
•529i'9  S.  W.  543;  Puget  Sound  Iron  Co.  v.  Lawrence,  3  Wash.  Terr. 
■  226,  14  Pac.  869;  Oregon  R.  &  Nav.  Co.  iv.  Owsley,  3  Wash.  Terr.  38, 
113  Pac.  186;  Bacbmeyer  v.  Mutual  Reserve  Fund, Life  Asso.  87  Wis. 
!  325,  58  N.  W.  399;  Button  v.  Metcalf,  80  Wis.  193,  49  N.  W.  809. 
And  that  it  is '  jjfoper  ' to  refuse  a  requested  instruction  objectionable  in 
this  respect,  see'  Louisville  &  N.  R.  Co.  v.  Hill,  115  Ala.  334,  22  So. 
'l63;  Willis  v.  Atlantic  &''D;R'.  Co.  122  N.  C. -905,  29  S.  E.  941.     Or 
'to  modify  it  so  As  to  present  the  trufe  rule.     Treadwell  v.  Whittier, 
'    80  Cal.  574,  5  L.R.A.  498,  22  Pac'  206. 

But  with  the  foregoing  compare  the  following  cases:     Walker  v.  Collins, 

8  C.C.'A.  1,  19  U:  S.  App.  307,' 59'  Fed.  70;  Braddy  v.  Kansas  City, 

Ft.  S.  &,M.  R.  Co.  '47  Mo.  App.  519;  Wallace  v.  Mattice,  118   Ind. 

,  59)'^6'N.  E.  497';   Callan  y.  Hanson,  86  I6wa,  420,   53  N.  W.  282; 

i'  '*^Altsohuler'v.  Cdburn, '3B  Neb.  881,' 57  N.'W^  836;  Knopke  v.  German- 

'      ''town' !Farmers'  Mut.  Ins.  Co.  99  Wis.  289,  74  N.  W.'  795;  McKeon  v. 

■  '';■ 'Iqhicago,"]!^.  & 'St.  P;  R.  Co.  94  Wis.  477,  35'l.R.A.  252,  69  N.  W.  175. 

Abbott,  civ.  Jur.  T.— 49.  "        '  ' 
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e  Holt  V.  Brown,  63  Iowa,  319,  19  N.  W.  235.  Contra,  Brawdy  v.  Brawdy, 
7  Pa.  157;  Juniata  Bldg.  &  Loan  Asso.  v.  Hetzel,  103  Pa.  507. 

Which  of  these  ruling  is  sound  is  too  broad  a  question  for  discussion' here. 
I  state  the  rule  as  in  the  text  in  deference  to  what  I  understand  to 
be  the  general  practice  in  New  York;  but  it  is  a  question  of  radical 
importance  under  the  new  procedure  which  merges  cases  of '  law  and 
equity,  and  it  seems  to  have  escaped  adequate  consideration  in  re- 
ported cases. 

In  Piersol  v.  Neill,  63  Pa.  420,  426,  the  Pennsylvania  rule  was  thus  stated: 
"If,  in  the  opinion  of  the  former  (the  judge)  the  facts  are  not  such 
as  should  move  a  chancellor  to  decree  specific  execution  of  the  con- 
tract, he  should  give  a  binding  instruction  to  that  eilect  to  the  jury 
and  withdraw  the  case  from  them;  if  the  case  should  be  sufficient 
on  the  testimony,  then  the  jury  should  be  so  instructed,  and  the 
testimony  referred  to  them  to  find  whether  it  be  true  or  not." 

h.  As  to  crime. — An  allegation  of  a  criminal  act,  when  made 
in  a  civil  action  tried  before  a  jury,  is  proved  by  a  preponder- 
ance of  evidence,  weighed  with  the  presumption  of  innocence ; ' 
and  it  is  error  to  instruct  the  3U17  that  it  must  be  proved  beyond 
a  reasonable  doubt.^  ..-.. .,  ,.„^     .  ...,1^-;    .*,■  *  1 

1  First  Nat.  Bank  v.  Commercial  Union  Assur.  Co.   33   Or.  43,  52  Pac. 

1050,  sustaining  an  instruction  that  a  natural  presumption  of  inno- 
cence exists  in  a  charge  of  such  a  nature,  arising  from  the  improbabil- 
ity that  a  person  will  commit  a  criminal  act.  See  also  cases  in  note 
following. 

2  This  is  the  better  opinion,  and  finds  support  in  the  following  cases,  some 

of  which  reverse  for  the  error,  others  sustain  the  refusal  of  the  trial 
court  to  so  charge,  while  still  others  sustain  the  charge  for  stating 
the  rule  correctly;  St.  Ores  v.  McGlashen,  74  Cal.  148,  15  Pac.  452; 
Brown  v.  Tourtelotte,  24  Colo.  204,  50  Pac.  195;  Edmond  N. 'E.  Y. 
State,  25  Fla.  268,  6  So.  58  (a  bastardy  case) ;  Wintrode  v:  Een- 
barger,  150  Ind.  556,  50  N.  E.  570  (holding  that  prior  to  the 
passage  of  act  of  March  4,  1897,  a  plea  justifying  speaking  words 
imputing  the  commission  of  a  crime  was  to  be  supported  by 
evidence  establishing  its  truth  beyond  a  reasonable  doubt)  ;  Neal  v. 
Smith,  89  Me.  596,  36  Atl.  1058 ;  Morley  v.  Liverpool  &  L.  &  G.  Ins. 
Co.  85  Mich.  210,  48  N.  W.  502;  Smith  y.  Burrus,  106  Mp.  94,  13 
L.R.A.  59,  16  S.  W.  881,  and  cases  cited;  Strickler  y.  Grass,  32  Neb. 
811,  40  N.  W.  804  (a  bastardy  suit)  ;  New  York  Guaranty  &  Indemnity 
Co.  v.  Gleason,  78  N.  Y.  503,  7  Abb.  N.  C.  334,  352;  Johnson  v.  Ag- 
ricultural Ins.  Co.  25  Hun,  251  (followed  in  Seybolt  v.  New  York, 
L.  B.  &  W.'R.  Co.  95  N.  Y.  562,  47  Am.  Rep.  75)  ;  Lewis  v.  ShuU, 
67  Hun,  543,  27  N.  Y.  Supp.  484;  Catasauqua  Mfg.  Co.  v.  Hopkins, 
141  Pa.  30,  21  Atl.  638;  'Nelson  v.  Pierce,  18  R.  L,539,  ;28  Atl.  806; 
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Sparta  ▼.  Lewis,  91  Tenn.  370,  23  8-  W.  182;  Heiligmann  v.  Rose, 
81,  Tex.  222,  13  L.R.A.  272,  16  S.  W.  931;  United  States  Exp.  Co.  v. 
''    Jenkins,  73  Wis.  471,/41  N.  W.  987.    See  also  note  to  New  York  Guar- 
anty &  Indemnity  Co.  v.  Gleason,  7  Abb.  N.  C.  at  page  357,  where 
i  ^  many  of  the  conflicting  cases  on  this  question  are  classified. 
To  the  contrary,  see  Germania  F.   Ins.   Co.  v.   Klewer,  129   111.   599,   22 
N.  E.  489;  Elder  v.  Oliver,  30  Mo.  App.  575   (plea  of  justification  in 
actioniof  slander).    And  see  Stephen,  Dig.  Ev.  art.  95,  and  cases  cited 
in  authorities  in  the  note  above  mentioned. 

50.  Doubtful  rule  of  law. 

Where  the  case  turns  upon  a  doubtful  question  of  law,  the 
i'n^ge  may  let  it  go  to  the  jury  under  instructions  in  accordance 
with  apparent  authority,  so  as  to  settle  the  question  of  fact,  and 
then  grant  an  order  for  new  trial,  on  appeal  from  which  the 
question  can  be  reviewed.* 

>  Dickinson  v.  Edwards,  2  Abb.  N.  C.  300. 

C.    iNSTBtrCTIONS  RELATING  TO  EfFECT  OF  VeEDIOT. 

51.  Interest  on  actual  damages. 

In  actions  of  tort,  thejudge  may  leave  it  to  the  jury  whether 
to  allow  interest  upon  the  damages  or  not,*  but  should  not  in- 
struct them  to  allow  it.' 

IWalrath  v.  Redfield,  18  N.  Y.  457;  Black  v.  Camden  &  A.  R.  &  Transp. 
Co.  45  Barb.  40;  Mairs  v.  Manhattan  Real  Estate  Asso.  89  N.  Y.  498; 

,    ,    Wilson  V.  Troy,  135  N.  Y.  96,  32  N.  E.  44,  with  note  upon  intprest 
on  sum  allowed  as  damages  inlS  L.R.A.  449.    Also  notes  in  28  L.R.A. 
.   (N.S,)    1,  and  L.R,A.,1916C,  1109. 

« Black  V.  Camden  &  A.,R.,&  Transp.  Co.  45  Barb.  40;  Toledo,  P.  &  W.  R. 
„  Co.,  V.  Johnston,  ,74,  111.  8,3;  Eddy  v.  Lafayette,  1  C.  C.  A.  441,  4 
U.  S.  App.  247,  49  Fed.  807;  Moore  v.  New  ,York  EJev,  R.  Co,  126 
N.  Y.  671,  27  N.  E.  791;  Reiso  y.  New  York  Steam  Co.  35  N.  Y.  S. 
E.  86,  12  N.  Y.  Supp.  ,557;  Home  Ips.  Ccj,  v.  Pennsylvania  ,E.  Co, 
11  Hun,  182;  De  Palma  v.  Weinman,  15  N.  M.  68,  103  Pac.  782,  24 
L.R.A.(N.S.)    423. 

Contra:  St.  Lpjiis,  ,1.  M-  &  S.  R.  Co.  v., Biggs,  50  ^k.  ^69,  6  S.  W.  724 
Varco  V.  Chicago,  M.  &  St.  F.  R.   Co.  30  Miiin.   18,  13  N.  W   921 
Galveston,  H  &  S.  A.  R.  Co.  v.  Johnson,  —  Tex.  — ,  19  S.  W.  867 
Alabama  G.  S.  R.  Co.  v.  McAlpine,  75  Ala.  113;  Gulf,  C.  &  S.  F.  R. 
Co.  TiiHoUiday,  65  Tex.  612.     >      ; 
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52.  Double  or  treble  damages.  »  »      ,-. 

,,, Where  the  law  gives , double,  treble,  or  other  .increased  dam- 
ages the  verdict  should  fin,d, single  damageSi  as.auoh,,  unless 
otherwise  directed'  by  the  statutey  and  the' court  will  direct  jiudg- 
ment  thereon  at  the  increased  rate.^'       ■  '     >'  "        '   ■■^ 

IBeekman  v.  Chaihiers.  1  Cow;  584;  Newcomb  v.' Butterfield,  8.  Johns. .342; 
King  V.  Havens,  25  Wend.  420;  N.  Y.'  Civ.  Prao.  Act,  §' 435 ;■■  War- 
ren V.  Doolittle,  5  Cow,  678;  Lobdell  v.  New  Bedford,  1  Mass.  153; 
Swift  V.  Applebone,  23  Mich.  252;  Brewstjf ,,y .  jLi^(!j,, ^§  JVIp.  14,7.    ^g 

In  I  an  action  for  trespassing ,  upon  the  plaintiff's  land  and  cutting  his 
wood,  for  which  the  statute  allows  treble  damages,  the  jury  should 
find  generally  for  the  plaintiff  and  assess  the  single  value  of  the  wood 
in  term's,  or  the  court  will  infer  that  they  have  found  the  treble  value. 
Livingston, vi,:Platnpr,i,l  Cow.  175.       i       ■    .      ,,,.         ,  ,    ■ 

The  assessment  of  double  damages  by  the  jury .is-iheld  not  toi.be  a  ground 
for  a  new  trial  in  Quimby  v.  Carter,  20  Me.  218. 


53.  Informing  jury  as  to  effect  of  verdict, — on  costs, — on  im- 

prisonment. ■         1 J    "        I'  '  .  ;;i       .  :  :     •  »  '    '  f     '.> 
The  judge  may,  in  his  discretion,  inform  the  jury  what  will 
be  the  effect  of  a  verdict,  in  respect' to'  carrying  costs,''' 'bV  to  justi- 
fying execution  against  the  person;  *  but  it  iS  not  en-bt'to  refuse 
to  do  so.'  ■   -  "i'        '-.   ■  ;■ 

^,^   .,    ....-!  auA    ,,.'■.', 
1  Waffle  V.  Dillenback,  38  N.  Y.  53,  4  Abb.  Pr.  N.  S.  457,  affirming  39  Barb. 
123;  Ndlto-n  v.  Mbses,'3  Bairb.  31;.Ellirftt  v.  Brown,  2. Wend.  497,  20 
-'    Am.  Dec.  644..      ■      .   ',.  ''  A',.  ;.,.     .  -  ■   ,   ,     ; 

^Keller  v.  Strasburger,  90 'N.  Y.  37'9,  aiffirming' 23  Hun,  625;  Catas'auqua 
'    "Mfg.  Go.  V.  Hopkins,  141  Pa!  30,  21  Atl.  638.  ■'■  ■■'''•  '-' 

A  charge  that  a  landlord  is  criminally  respohsible  for  the  act  of' his  ten- 
ant in  obstructing  a  highway;  if  he  knew  of'tli^e  Set  Und  did  nof^-dis' 
sent,  is  erroneous  in  putting  before  the  jilry,  on  thti'tl'ial  'of  ah  in- 
■    dictment   against  the   landlord,  'the  probable   result   of  "a  'Verdibt  of 
guilty:     Com.  v.  Switztr,  134  PsL.  383,  19 '  Atl.  681.  '■ 

8  Keller  v.  Strasburger,  90  iST.  Y.  379,affirming  23  Hiin,  62^;-     ■''      ' 

b.  :FnETHEE  Requests  AND  Exceptions. 

54.  Further  instructions,, ,    .       ,    ,  /  ,i,  .    ,  .„-.,' 

It  is  error  for  the  judge  to  refuSe  to'lis'ten.  to  rBqu'Ssts  for 
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further  instructions  on  specific  points,  merely  because  he  hag 
already-  instructed  the  jury ;  *  but-  when  the  .fehargc'  already'  given 
covers  the  entire  case  and  submits  its  properly  to  the 'jury,  the 
court  may  refuse'  to  igive  further  instructions.^ 

1  Metropolitan  Street  E.  Co.  v.  Johnson,  90  Ga.  500,  16  S.'E.  .49;  Thompson 

V.  Thompson,  77  Ga;  692,  3  S.  E.  261;  Adanla  v.  People,  179  111.'  633, 

54  N.  E.  296;  Crosby  v.  Eitchey,  56  Neb.  336,  76  N.  W.  895;  Pfeffele 

,  ,,    ]^,  Second  ^Avf.  E.  Co.  34  Hun,  49^;  Louisville  &  N.E,.  Co.  y.  Kelly, 

"il  C.  c!  A.'26b,  24  ti.'s.  App.  103,  63'Fed.  407;  Texas  &  P.  E.  Co.  v. 

"'Ehd^es,'l8  C."C.  A.  9,' 30  \i.  S/Appi  561,  71  Fed.'  145 ;' Mobile  &  0. 

^'  'E;  Co.  V.  ■Wilsdn', -22  C.  C.  A.  lOi,  46  U.   S.  App.  214,  76  Fed.  127. 

See  also.  Amended  ,or  substituted  requests,  supra,  §  8. 

2  Indianapolis  &  St.  L.  E.  Co.  v.  Horst,  93  U.  S.  291,  23  L.  ed.  898;  Burdiot 
Ar  v.  Missouri.  P.  E.Co.  123  Mo.  J  221,  26  L.E.A.   384,  27   S.  W.  453;' 

Edwards  v.  Murray,  5  Wyo.  153,  38:  Pac.  681;  Texas  &  P.  E.  Co  v. 
Elliott,  18  C.  C.  A.  139,  30  U.  S.  App.  606,,  71  Fed.  278;  Ward  v. 
Chicago,  St.  P.  M.  &  0.  E.  Co.  85  'Wis.  601,  55  N.  Vf.  771;  Bull  v. 
Wagner,  33  Neb.  ,246,  49  N.  W.  1130;  Wrigley.v.  Cornelius,  162  111. 
92,  4^  N:"E;'406';"sii5th''v.'Hall,  69'Conn.  651,' 38  Atl.  386;  Atlanta 
^ .     E.  Co.  v:  Je^,  103.  Ga.  569,  29  Sj  E.  767/;'  Cosgi'ove  t^  Cummingsi  190 

1,,  P;^.  ,525,.  42  Atl.  881,;,  Davidson]  y.  Pittsbuiig,  C.  C.  &  St.  L.  E.  Co. 
41  W.  Va.  407,  23  S.  E.  593;  Watkins  v.  United  States,.  5  Okla.,  729,, 
50  Pac.  88;  Carstens  v.  Stetson  &  P.  Mill  Co.  14  Wash.  643,  45  Pac. 

,,^  313;  Chicago,  E.  Lr&  P.  E.  Cp..v.|  I^aj-ks,  59  Kan^  709,  54  Pac.  1052; 
Eyan  j.  Washington  &'  G.  E,  Cp.  ,8  App.  D.,  C.  542;  J^cbonald  v. 
Norfolk,,&  W,,E...Co.  96  \f%  98„,27,S.  E.  821;,  State  v.  Fontenot,  48 
La.  An)i.^28g^  19  So.'^  113;  Brown  y. 'Southern ^ P.  E.  Co.  7  Utah,  288,, 
■  2'6  Pac'^'579';'Sa^e',v.']jivansviile  &'t!  H.  I^.*  Co.,  134  Ind.  100,  33  N.' 
E.  7'7i;"Texas"&  P.  U.  Co.,  v.  Brick,  Ss' Tex.  598,  20,8.  W,  511;  Hol- 
brook  V.  Utica  &  S.  E.  Co.  12  N.Y:  236,  64  Xin.  Dec.  5(32;  Los  Angeles 
County  V.  Eeyes,  3  Cal,  Unrep.  775,  32  Pac.  2^3 ;  HaUiilton  Buggy  Co. 
V.  Iowa  Buggy  Co.  88  Iowa,  364,  55  N.  W.  496;  Norwood  v.  Somer- 
ville,  159  Mass.  105,  33  N.  E.  1108;  Bernard  v.  Merrill,  91  Me.  358, 
40  Atl.  136;  Alabama  G.  S.  E.  Co.  v.  Burgess,  116  Ala.  509,  22  So. 
913;  Long  V.  Southern  E.  Co.  50  S.  C.  49,  27  So.  531;  Finance  Co. 
V.  Old  Pittsburgh  Coal  Co.  65  Minn.  442,  68  N.  W.  70;  Eose  v.  Otis, 
18  Colo.  59,  31  Pac.  493;  Territory  v.  Pendry,  9  Mont.  67,  22  Pac. 
760;  Bobo  v.  State,  —  Miss.  — ,  16  So.  755;  Thompson  v.  Holyoke 
Street  E.  Co.  170  Mass.  365,  49  N.  E.  748;  Pinson  v.  State,  28  Fla. 
735,  9  So.  706;  Smith  v.  Irwin,  51  N.  J.  L.  507,  18  Atl.  852;  Balti- 
more &  E.  Turnpike  E.  Co.  v.  State  use  of  Grimes,  71  Md.  573,  18 
Atl.  884;  Johnson  v.  Johnson,  201  Ala.  41,  77  So.  335,  6  A.L.E.  1031; 
Tidd  V.  Skinner,  225  N.  Y.  422,  122  N.  E.  247,  2  A.L.E.  1145;  Turner 
V.  Brien,  184  Iowa,  320,  167  N.  W.  584,  3  A.L.E.  1585. 
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55.  Exception  to  charge. 

a.  In  general. — An  exception  to  the  entire  =  charge  or  to  a 
series  of  propositions  in  it,  in  gross,  does  not  require  attention, 
if  any  portion  of  what  is  excepted  to  is  sound.* 

1  Beaver  v.  Taylor,  93  U.  S.  46,  23  L.  ed.  797;  Jones  v. >  Osgood,  6  N.  Y. 
233.    For  full  treatment  of  this  subject,  see.  ante,  chapter  xu. 

&.  To  variance  from  request. — An  exception  does  not  require 
attention  if  it  does  not  indicate  the  precise  point  of  the  siip- 
posed  error,  but  leaves  it  to  the  judge  to  compare  the  requests 
and  the  charge  to  ascertain  what  modifications  are  desired.* 

1  Beaver  v.  Taylor,  93  U.  S.  46,  23  L.  ed.  797;  Ayrault  v.  Pacific  Bank, 

47  N.  Y.  570,  576,  7  Am.  Rep.  489. 
See  also  ante,  chapter  xii. 

c.  When  to  he  taken.- — An  exception  to  the  charge  must  be 
taken  before  the  jury  have  rendered  their  verdict.  It  must,  at 
the  time  when  taken,  be  reduced  to  writing  by  the-  exceptant  or 
entered  in  the  minutes.* 

IN.  Y.  Civ.  Prac.  Act,  §  446;  Phelps  v.  Mayer,  15  How.  160,  14  L.  ed. 
643;  Broadway  Trust  Co.  v.  Fry,  40  Misc.  680,  83  N.  Y.  Supp.  103; 
Polykranas  v.  Krausz,  73  App.  Div.  583,  77  N.  Y.  Supp.  46. 

It  is  a  convenient  practice  to  suggest  to  counsel  that  the  taking  of  ex- 
ceptions which  do  not  involve  requests  for  further  inatructionB  be 
postponed  until  the  jury  have  gone  out. 

See  also  ante,  chapter  ^tt. 


XXIV.— CUSTODY  AND  DELIBEKATIONS  OF  JUKY; 
MISCONDUCT. 

1.  Separation  of  jury. 

2.  deliberations  of  jury. 

a.  In  general, 

b.  Documents  for  the  jury. 

(1)  Documents  in  evidence. 

(2)  Documents  used,  but  not  in  evidence. 

(3)  Several  documents. 

c.  Right  of  jurors  to  act  on  their  own  knowledge  of  the  facts. 

3.  Misconduct  of  jurors  or  others. 

1.  Separation  of  jury. 

In  civil  caseSj  when  the  court  adjourns  during  the  progress  of 
a,  trial  and  before  the  cause  is  finally  submitted  to  the  jury, 
it  is  now  the  usual  course  to  allow  the  jurors  to  separate  and 
return  to  their  homes  ;^  and  a  verdict  will  not  be  set  aside  merely 
because  the  jury,  after  being  charged,  were  permitted  to  separate 
before  giving  their  verdict,  though  it  is  undoubtedly  better  that 
juries  should  be  IJept  together  after  the  charge.*  So  the  court, 
in  its  discretion,  may  permit  the  jurors  to  separate,  where  they 
find  a  verdict  during  adjournment,  and  return  a  sealed  verdict 
on  the  reassembling  of  court.' 

And  it  is  generri.liy  held  that  the  separation  of  the  jury,  even 
without  the  consent  of  the  court,  is  a  mere  irregularity,  which 
will  not  necessarily  require  a  reversal  of  setting  aside  of  the  ver- 
dict, unless,  it  is,  shown  that  prejudice  has  resulted,*  though  it 
may  subject  the  jurors  to  punishment  for  contempt.^ 

1  Wilson  V.  Abrams,  1  Hill,  207. 

So,  a  motion  made  after  the,  jury  have  been  selected,  and  Ijefore  the 
pleadings  have  been  read  or  any  evidence  offered,  asking  to  have  the 
jury  kept  together,  and  not  permitted  to  separate  until  they  return  a 
verdict,  is  addressed  to  the  sound  discretion  of  the  court.  Interna,tipn- 
al  &  G.  N.  R.  Co.  V.  McVey,  46  Tex.  Civ.  App.  181,  102  S.  W.  172. 

And  it  is  not  erroneous  for  the  court  to  permit  a  special  jury  engaged  in 
a  protracted  trial  of  a  civil  case  to  separate  whenever  the  court  takes 
A  recess,  no  motion  being  made,  against  it  or  cause  shown  for  not  doing 

t76 
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SO,  this  being  a  matter  within  the  discretion  of  the  court.  Stancell 
V.  Kenan,  33  Ga.  56. 
And  under  a  statute  authorizing  the  court  to  allow  jurors  to  separate  after 
being  admonished  by  the  court  as  to  their  duty,  it  is  not  error  for 
the  court  to  dismiss  the  jury  at  night  and  allow  them  \o  go/  where 
they  please,  against  the  objection  of  defendant's  counsel,  the  jury 
being  appropriately  instructed  not  to  talk  about  the  case.  Noel  v. 
Denman,  76  Tex.  306,  13  S.  W.  318.  ,  ,  ^ 

2  Vieksburg,  S.  &  P.  R.  Co.  v.  Elmore,  46  La.  Ann.  1237,  15  So.  701. 

A  verdict  will  not  be  set  aside  because,  after  the  cause  was  submitted 
to  the  jury  but  before  they  retired'  to  consider  of  their  verdict,  a 
portion  of  the  jurors,  by  agreement  of  the  parties,  were  allowed  to 
attend  a  caucus,  and  some  of  them  went  upon  the  street,  and  one 
went  to  his  office  and  remained  for  some  time,  not  being  in  charge  of 
a  sworn  oflScer,  where  it  is  not  shown  that  any  prejudice  resulted  from 
the  irregularity  complained  of.  Iowa  Sav,  Bank  v.  Frink,  1  Neb. 
(Unof.)  14,  92  N.  W.  916. 

Separation  of  the  jui'y  is  not  sufficient  cause  to  set  aside  the  yerdic);, ,  ^herp 
the  jury,  after  being  charged  by  the  court,  requested  leave  to  sepa- 
rate for  their  supper,  which  was '  given,  under  instructions  that  they 
were  not  to  have  communication  with  anj'one  oh  the  subject'  of  th6 
case,  and  the  counsel  for  defendant  was  present  and  made  no  objection. 
Adkins  v.  Williams,  23  Ga.  222.       .    .  .  , ,     , 

A  separation,  after  agreement,  but  before  return  of  the  verdict,  cannot 
vitiate'  the  verdict,  unless  there  is  ground  for  suspicion  that  the  jury 
had  been  tampered  with  and  the  verdict  affected.  Welch  y.  Welch, 
,9  Kich.  L.  133.  In  this  case  it  is  said  that  it' is  a  matter  for  the  dis- 
cretion of  the  court  Whether  the  jury  shall  separate  or  not,' as  wfell 
during  the  progress  of  the  case  as  after  a  verdict  has  been  agreed 
upon.  , ,  , , .  ■     I . . , 

But  to  take  the  jurors  on  Sunday  to, a  park  which  , la  a  place  of  great 
public,  resort,,  especially  on  Sunday,  where  tjiey  are  almost  sure  to 
hear  something  said  about  the  case,  is  error  which  will  require  the 
veHlict  to  be  set  aside,  unless  it  affirmatively  appears  that  while  in 
the  park  they  did  not  hear  anything  said  about  the  case.  Obear  v. 
Gray,  68  Ga.  182. 

3  Scott  V.  Chope,  33  Neb.  41,  49  N.  W.  940;   Crocker  v.  Hoffman,  48  Ind. 

207;  Rogers  v.  Sample,  28  Neb.  141,  44  N.  W.' 86.  '■■    ■     ' 

And  the  fact  that  consent  was  given  without  notice  to  counsel' is  of  no 

effect."  Mains   v.   Cosner,   62   111.    465;   Walker   v.   Dailey,   87  'Iowa, 

375,  54  N.  W.  344.  ' 

Contra,  Prescott  v.  Augusta,  118  Ga.  549,  45  S.  E.  431;  Barfield  v.  Mullino, 

107  Ga.  730,  33  S,  E.'  647.   ^ 

4  Smith  V.  Thgmpson,  1  Covif.  221,  and  note;   Hprton  v.  Hort'on,   2  Cowl: 

589;  Cook  V.  Walters,  4  Iowa,  72;  Heiser  v.  VanDyke,''27  Towa,  359; 
Evans  v.  Foss,  49  N.  H.  490;  'Abel  v.  Hitt,  30  Nev;' 93,  93  Pac.'227j 
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Butts  V.  Drh,ke„  3  N.  C;  (2  Hayw.)  102;  Luttrell  v.  Martin,  112  N.  C. 
593,  17  S.  E,  573;  Sutliff  v.  Gilbert,  8  Ohio,  405;  Sartor  v.  McJunkin, 
42  S.  0.  L.  (8  liich.)  451;  Downer  v.  Baxter,  30  Vt.  467;  20  R.  C.  L. 
p.  247,  §  32. 

In  the  last  case  the  court  said  that  while  such  a  separation  of  the  jury, 
if  attended  with  reasonable  suspicion  of  abuse,  will  be  ground  for  new 
trial,  yet  this  inquiry  necessarily  involves  matters  of  fact,  and  the 
question  1  whether  the  ends  o^  justice  require  a  new  trial, to  be  granted 
in  a  particular  case  must  rest  in  the  sound  discretion  of  the  court 
which  tried  the  oaae. 

SHortoB  V.  Horton,  2  Cow.  589;  Downer  v.  Baxter,  30  Vt.  467. 


2.  Delibprations  of  jury. 

a.  In  general. — It  is  the  duty  of  the  jury  to  reconcile,  i£  they 
reasonably  can,  seelaing  conflicts  in  the  eviderice,  without  con- 
victing witnesses  of  deliberate  false  swearing:^  '  And  jurors 
shpuld  deliberate  patiently  and  long,  if  ^necessary,  on  issues  sub- 
mitted to  them,  and  should  cultivate  a  spirit  of  harmony  and  tol- 
erance, and  arrive  at  a  verdict  if  they  can  conscientiously  do  so.^ 
But  the  law  does  not  prescribe  the  length  of  time  that  a  jury 
shall  remain  out  in  consideration  of  their  verdict,  and,  if  they 
return  the  verdict  without  retirement  from  the  box,  that  alone 
would  riot 'impeach  or  weaken  it.  If  sustained  by  the  law  and 
the  eviderice,  it  would  be  accc^rded  the  same  respect  as  though 
hours  had  been'  consumed  in  its  consideration,  though  urise'emly 
haste,  in  connection  with  other  circumstances,  might  evince  pas- 
sion and  prejudice.' 

1  Atlantic,  Coast  Line  R.  Co.  v.  Miller,  53  Fla.'  246,  44  So.  247. 

2  Phoenix  Ins.  Co.  v.  MoogiSl  Ala.  335,  1  So.  108;  Doty  v.  Smith,  80  Conn. 

245,67  Atl.  885. 

3  Gulf,,  B.  &  K,  C.  R.  Co.  v.  Harrison,  —  Tex,  Civ.  App.  — ,  104  S.  W. 

399. 

.  The  jury  have  a  right  to  request  the  court  that  their  recol- 
lection of  the  evidence  may^  be  refreshed  by  having  the  testi- 
mony, if  takeli  down,  read  to  them.*  And  the  court  may,  of  its 
own  idotibn,  have  the  stenographic  report  of  the  witness's  testi- 
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mony  read  to  the  jury.*  But  the  jtiry  have  no  absolute  right,  - 
in  the  absence  of  statute, ,  to  have  the  stenographer's  notes  of 
the  testimony  taken  in  the  case  read  to  them.  Whether  their 
request  in  this  regard  should  be  complied  with  rests  in  the 
discretion  of  the  court.'  It  is  desirable,  but  not  essential,  that 
counsel  should  be  present  when  the  stenographic  minutes  are 
read  to  the  jury ;  at  least,  absence  of  counsel  is  not  necessarily 
ground'  for  a  new  trial.* 

1  Roberts  v.  Atlanta  Consol.  Street  E.  Co.  104  Ga.  805,  30  S.  E.  96'6. 

2  Morman  v.  State,  110  Ga.  311,  35  S.  E.  152. 

3  State  v.  Manning,  75  Vt.  185,  54  Atl.  181 ;  People  v.  Shuler,  136  Mich. 

161,  98  N.  W.  986;  Strickland  v.  State,  115  Ga.  222,  41  S.  E.  713. 

But  see  Padgitt  v.  Moll,  159  Mp.  ,143,  52  L.R.A.  854,  81  Am.  St.  Eep.  347, 
60  S.  W.  121,  and  Hersey  v.  Tully,  8  Colo.  App.  110,  44  Pae.  854, 
holding  that  it  is  error  for  the  court  to  direct  the  reading  of  the 
stenographer's  minutes  to  the  jury,  against  the  objections  of  counsel. 

It  follows,  from  the  discretionary  nature  of  the  privilege,  that  it  is  not 
necessarily  error  for  the  court  to  refuse  to  allow  the  stenographer's 
notes  to  be  read.  Westgate  v.  Aschenbrenner,  39  111.  Ap^.  263;  Byrnes 
V.  New  York^  L.  E.  &  W.  R.  Co.  28  N.  Y.  Week.  Dig.  49,  14  N.  Y,  S.  R. 
554. 

But  it  is  stated  in  Drew  v.  Andrews,  8  Hun,  23,  that  it  ii  error  for  the 
,  ooijrt  to  refuse  to  bring  in  the  jury,  at  thei?  request,  seconded  by 
the  request  of  counsel  for  one  of  the  parties,  and  inform  them  as  to 
what  a  witness  has  sworn  to. 

*  Alexander  v.  Gardiner,  14  R.  I.  15 ;  Slack  v.  Stephens,  19  Colo.  App. 
538,  76  Pao.  741. 

But  in  Cannon  v.  Grifllth,  3  Kan.  App.  506,  43  Pac.  829,  it  is  held  that  the 
court  may  permit  the  stenographer's  notes  to  be  read  to  the  jury, 
where  they  disagree  as  to  what  certain  witnesses  testified  to,  when 
the  testimony  is  read  in  the  presence  of  the  party  complaining. 

And  in  Otto  v.  Young,  43  Misc.  628,  88  N.  Y.  Supp.  188,  it  is  held  that  the 
stenographer  should  not  be  permitted  to  enter  the  jury  room  for  the 
purpose  of  reading  his  minutes  to  the  jury,  in  the  absence  of,  or 
without  the  consent  of,  counsel. 

So,  in  Fleming  v.  Shenandoah,  67  Iowa,  505,  56  Am.  St.  Eep.  354,  25  N.  W. 
752,  it  is  held  reversible  error  for  the  court,  without  consulting 
either  of  the  attorneys,,  to  permi,t  the  official  reporter  to  go  into  the 
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jury  room,  at  the  request  of  the  jury,  to  read  from  his  notes  portions 
of  the  testimony. 

But  a  party  who  consents  that  the  reporter  be  permitted  to  go  before  the 
jury  and  read  to  them  from  his  notes  cannot  afterwards  complain 
that  this,  was  done.    Hahn  v.  Miller,  60  Iowa,  96,  14  N.  W.  119. 

For  an  extended  review  of  the  cases  on  the  question  of  the  right  of  the 
jury  to  have  reporter's  shorthand  notes  read  to  them,  see  note  in  21 
L.R.A.(N.S.)  931. 

i.  Documents  f of  the  jury.  (1)  Documents  in  evidence. — 
In  the  absence  of  a  statute  to  the  contrary,^  the  judge  may  in  his 
discretion  allow  documents  (except  in  most  of  the  states'  depo- 
sitions),* ■which  have  been  admitted  in  evidence  to  be  taken  by 
tbe  jury  when  retiring  to  deliberate  upon  their  verdict,'  unless 
objected  to  because  written  upon  or  underscored  to  call  attention 
to  special  portions  of  them.* 

1  In  Nudd  T.  Burrows,  91  U.  S.  426,  23  L.  ed.  286,  it  was  held  not  error  for 

the  United  States  court  to  refuse  to  follow  a  state  statute  allowing 
the  jury  to  take  out  documentary  evidence  other  than  depositions. 

The  statutory  provisions  on  this  question  vary.  Some  provide  that  all 
papers  except  depositions  may  be  taken  by  the  jury  when  retiring  to 
deliberate  on  the  verdict;  Others  authorize' depositions  to  be  taken  out, 
at  least  if  all  the  evidence  is  in  writing  and  no  part  of  the  deposition 
has  been  excluded.  Accounts  and  account  books  are  excepted  by  some 
statutes;  Notes  of  testimony  taken  by  the  jurors  or  any  of  them 
may  be  taken  out  in  some  states,  so  also  may  written  instructions  to 
the  jury.  The  foregoirig  shows  the  wide  range  covered  by  these  stat- 
utes.    The  reader  should  consult  his  current  statute  on  the  question. 

In  general  it  seems  that  these  statutes  are  directory  merelj',  and  that  it 
Would  not  fie  error  for  the  court  in  its  discretion  to  refuse  to  allow 
the  jury  to  take  out  la,ny  papers.  See  People  v.  Cochran,  61  Cal.  548, 
where  that  view  is  taken  of  the  California  statute. 

2  Depositions  are  commonly  excepted  from  the  general  rule    (see  note  1, 

supra) .  Whitehead  v.  Keyes,  3  Allen,  495.  The  reason  is  that  the  tes- 
timony which  they  contain  if  read  and  reread  by  the  jury  would  other- 
wise have  an  unfair  advantage  over  the  oral  testimony  by  speaking 
to  the  iury  more  than  once.  Where  all  the  evidence  is  in  writing  this 
is  no  objectiop.  Thomp.  &  M.  Juries,  §,  385  (1,  2),  and  cases  cited, 
Shomo  V.  Ziegler,  10  Phila.  611;  Hairgrove  v.  Millington,  8  Kan.  480. 


780  CIVIL    TEIAL    BKIEF. 

Papers  ,attached|to  and  made  a  part, of, a  deposition  cannqt  be  detached  and 
sent  to  the  jury  over  objection.  Chamberlain  v.  Pybfts,  §1.  Tex.  511, 
17  S.  W.  50;  Snow  v.  Starr,  75  Tex.  411,  12  S.  W.  673;  Oskaloosa  Col-  ' 
lege  V.  Western  Union  Fuel'Co.'Qt)  Iowa, '380,' 54  N.  W;  15^,57  N.'W. 
903.  But  it  is  error  to  refuse  to'perihit  the  jury  to  take  into  the  jury 
room  an  exhibit  adihitted  as  independent  evidence,  notwithstanding 
its '  donnection  with  a,  deposition.  Sargent  i  v.  I>awreilce,  16  Tex.  Civ. 
App.  540,  40  S.'W.  1075.  And.jt;  is  not  error  to  permit  ,the  jury  to  take 
out,  for  the  purpose  of  definitely  fixing  their  verdict,  ejshibits  .Tfphich 
have  become  detached  from  a  deposition,  where  the  facts  contained  in 
them  are  conclvisively  established  by  the  evidence.  Texas  &  P.  R.  Co. 
V.  Robertson,  —  Tex.  Civ;,  App.  — ,  -35  S,.  W;  505.       \,    ,  ■    ;  ,   ■■  \     .! 

In  malicious  proaeculSon,  the  affidavit  of  the '  defendant  made  befoSg  tlie 
magistrate  in  institutingithe,  ^prosecution  isj  not  a ,  dejipsition  within 
the  exceptipn.,  Seibert,  v,  Priep, :  5 ,  Watts  (^  S.,i^,i4:(i,iA.TD.7'Dep^.^^^^^, 
Nor  dp  promissory  notes  in  evidence, not  so  attached  to  a  deposition 
as  not  to  be  removable  therefrom  coiistitute  a  part  of  the  deposition, 
although  it  proves  certain  matters  TOhd^riiifig  them.'  Cdckrill  v.  Sail, 
76  Cal.  192,  18  Pac.  318."  )•  ''"     "  :-       ,        ;  >    ,     <  1 

In  New  York,  and  it  seems  in  Ohio  and  Kentucky,  it  is  within  the  discre- 
tion of  the  cpurt  tp  permit  the  jury  to  t&ke  out  a^  deposition  cvfeh 
where  the 'testimony  is  ]iartly'oral.  'Howland  v.  Wdllettsj'9'N.  ¥.170; 
Stites  V.  McKibben,  2  Ohio  St.  588;-  Newport  News' &  M.  Valley  Co.  v. 
,Mendell,  17  Ky,  L.  Rep,  A4p0,.34  S.  'W.  1081.  ,,  .         ,  ,  .,,- 

8  Thomp.'&  Ml' Juries,  §-  383  (1),  and- cases ,eited-3  •Ho^frl&,nd|  v.  Willetts,  9  N. 
y.  170;  Raynolds  V.  Vinier,  125  App..  Div..  18;  109  N.  Y.  S«pp.  293; 
Paige  V.  Chedsey,  4  Misc.  183,  23.. N.  Y.  Supp.  .879;.  K.  B.  .Koosa  & 
Co.  V.  Warten,  158  Ala. '496,  48  So.  544;  Clark  v.' Phoenix  Ins.. Co.  36 
'Cal.  168;  Davis  v.  (State,  91  Ga.  167/ 17  S.  B.  292;  Standard  Stanch  Co. 
V.  McMullen;  100  111.  App.  83;  Collins  v.  Frostj.  54  Ind.  242  j  Peter- 
son V.  Haugen,  34  Iowa,  395;  Wood  V.  Wood,  47  K&n.  617,  28' Pac. 
709;  Baltimore  &  0.  R.  Co.  v.  McCameyy  12  Ohio  C.  C.  543' '5  OhioC.  D. 
631;  Sibley  v.  Nason,  .lp6  Mass.  125,  1^  L.R,A.  ( N,8..)  1173,  .12,4,  Am. 
,,,,  St., Rep.  5,20,  81  N.  E.  887,  1?  Ann.  Cas.  9,38;  ,,4.1e.xajader,,v.,|4anieson, 
5  Binn.  238;  Gable  y,  Ranch,  50  ,S,,,C.,,95,,,  ^7.^,  E.  555;  B.urgliardt  v. 
VanDeusen,  4,4-llen,  374;  Hanger  v.  Imbpden,  12, Mp.  85;,  labor  v. 
Judd,  62  N.  H.  288;  Hickman  v.  Layne,  47  Neb.  177,  66  N.  W.  29,8; 
San  Antonio  &'  A.  P.  R.  Co^'v.  Barneit,'  12  Tex. 'Civ.  App.  321,  34  S.  W. 
139;  Tubbs  V.  Dwelling-House 'Ins.  Co.  8'4  Mich.  646,  ,48  N.'W.  296 
(laying  down  tlie  rule  that  where  exhibits  have  been  fully  prOTed  and 
admitted  in  evidence  and  their  authenticity  is  unquestioned  and  there 
is  no  testimony' to  impeach  their 'contents  it  is  within  Ite  discretion 
of  the  trial  court  to  allow  them  to  be  taken  to  the  j  iiry  room'  over 

.  ,     (  ■  ■■■    ■      ,    .  ! ,  J  ,-     ,* .  , .  J.  t-i     .  *  .'  ,.!  '  '  .       ri  I .    -J '  V      /    I  .n  , .  '  -  . 
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lObjeotion),'  ■Contrav Nichols  v.iState,  65  Ind.  512;  Lotz  v.  Briggs,  50 
Ind.  346;  Toohy  v.  .Sarvis,i  78  Ind.  474;  Williams  v.  Thomas,  78  N.  C. 
47.  And  see  Moore  v.' McDonald,  68  Md.  321,  12  Atl.'  117,  in  which 
dt  IB' held  that  a'party  cannotclaim  as  amatterof  legal  rightthat  the 
jury  he'  allowed  to  take  out  a  paper  in  evidence,^  though  the  court  may 
perrtiit-it:uponi  consent  of' both  parties.        ■        . 

Aiid  in'  Kalamazoo  li'ovelty  Mfg.  Co.  v.  McAlister,  36'  Mich.  327,  it  is 
held  tliat  docuinerits  should  he  allowed  !t6  he' taken  into  the  jury  room 
only  wliere'the  propriety  of  it' is  very  obvious,  and  in  general  not 
'against  the  'objection  of  either  party. 

The  rule  sxtemjs  to  tangible,, objects.  ,  ,Th\ia,.  a  n^pdel.usedas  evidence  may 
be  taken  out  by  the  jury.  Louisville  &  N',,K:  .Co.  v.  Berry,  96  Ky.  604, 
29  S.  W.  449.  And  they  may  take  with  them  a  piece  of  a  broken 
'column  us6d  without  objection  at'  the  trial  upon  the  issue  of  strength 
(LiricH  V.'Pari4  LWber  <£  G.  Elevator  Co.  80  Tex.  23,'15'S.  W.  ^08), 
or'  a  mddel  used  b^  witnlesSes  to  expla;in  their  testimony  and  admitted 
'  'only  for  that  piirpose'^lllinois  Silver 'Min.'&;  Mill.  Co.'  v.  Raffi  7  N. 
M.  336,  34  Pac.  544),  or  a  modelso'used  and  riot  formally  ititroduced 
in  evidence.     Blazinski  ,v.  Perkins,  77  Wis. -9,  ,45  N.  W.  947. 

Papers  proper  for  the  jury  to  have  may  hi  sent  out  after  they  have  retired 
for  (jLeliberation.  Kline  v.  Firsl;  Nat.  Bank,  2  Mpnaghan  ,(Pa.)  448, 
'y'A'^l;i.''433VSraifh  V.  Hoicomb',  99  Mass.  552. 

But  a  document  the  authenticity  of.  which  is  subject  to  question  may  not 
be  taken  out.    Nicholson  "v.  Eureka' Lumber  Co.  156  N.  0.  59,  72  S.  E. 
'"     86,  36  L.K.A.'(N.S.)'162.  "''         ''      •"'■ 

Where  the  genuineness  of  a  doculhent  in  evidence  is  disputed  it  has  been 
held  error  to  allow  it  to  be  taken  out  by  the  jury  to  compare  the  hand- 
writing of  the  body  of  it' with ! that  of  the  signature.  Ee  Foster,  34 
Mich.  21;  Chance  v.  Indianapolis  &  W.  Gravel  Koad  Co.  32  Ind.  472. 
Compare,  however,  State  v.  ,Scott,  45,  Mo.  302,  contra.  Papers  admits 
ted  in  evidence  for  other  purposes  may  be  taken  to  the  jury  room,  it 
'seeiils;  to' test  handwriting  by  comparison.  'Hardy  v.  Norton,  66  Barb. 
527.  Bu't  see  Howell 'V;  Hartford  F.  Ins.  Co.  6  Biss.  163,  Fed.  Cas.  No. 
6,779,  where  feasons  are  given  why  tbe  comparison  should  be  made 
only  in  oJ)en  court  and  bolding  tha.t  it  i?,  no  ground  fqr  a  ijew  trial  to 
r^fijse  to  permit  tliejury  to,  tp,ke,out  papers  fpr  ,that  purpose.  In 
lyjef^ns  v,  lijeans,,;!!  S-  C.  L.  (7  Eiph.)  533,  it,, is  held,  to  ,be  a,  matter 
within.fh^  discretion  of  the  icourtj ,  A  document  used  for  comparison 
by.iQQPS^ti  was  held,  tnot'A' paper  "read  in  evidence"  within  the  mean- 
ing of  a  statute  of  Illinois  allowing  such  papers  to  go  to  the  ■  jury 
room,  jii}[  Cox. |V..Straisser,  62,111.  ^83.  ,;^ee,  62,,L.E.A.  867,  for  a  note 
on  );^p  right , of , the  jury  to  compare  disputed  hsmdwritings.  Also,  note 
iaLjij,A.,(N.S,),  520.  , 
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As  judicial  records  put  in  evidence  must  be  complete,  and  as  documents 
offered  in  evidence  must  generally  go  in  as  a  whole,  they  may  be  taken 
to  the  jury  room  although. they  contain  irrelevant  matter,  or  even  con- 
tain depositions  pertinent  to  the  proceeding  wherein  taken,  but  imma- 
terial to  the  issue,  on  which  the  jury  are  to  find.  Shomo  v.  Zeigler, 
10  Phila.  611.  So  in  O'Neall  v.  Calhoun,  67  111.  219,  where  the  record 
of  a  former  suit  was  read  in  evidence  by  consent,  it  was  held  no  error 
to  allow  it  to  be  taken  up  by  the  jury,  since  it  was  not  a,  deposition 
read  without  consent,  nor  was  it  excluded  by  the  Illinois  statute.  But 
in  Lotz  V.  Briggs,  50  Ind.  346,  348,  it  was  held  error  to  allow  a  record 
of  a  former  suit,  admitted  in  evidence,  to  be  taken  out  by  the  jury. 
Thus  applying  the  rule  in  that  state  which  excludes  all  documents  from 
the  jury  room  (see  above). 

Allowing  jury  to  take  papers  is  within  the  discretion  of  the  court  (K.  B. 
Kopsa  &  Co.  V.  Warten,  158  Ala.  496,  48  So.  544;  Blackburn  v.  Boston 
&  N.  Street  E.  Co.  201  Ma^.  186,  87  N.  E.  579),  including, documents, 
maps,  plats,  etc.,  properly  authenticated  (Suiter  v.  Chicago,  E.  I.  &  P. 
E.  Co.  84  Neb.  256,  121  N.  W.  113). 

4Thomp.  &  M.  Juries,  §  383  (5) ;  Watson  v.  Walker,  23  N.  H.  472,  497. 

(2)  Documents  used,  hut  not  in  evidence.' — The  judge  may 
also  allow  documents  forming  part  of  the  record  or  properly  used 
)3ef  ore  the  jury  on  the  trial — such  as  the  writ  or  process  and  the 
pleadings,^  and  bills  of  particulars,^  and  the  judge's  written  in- 
striictions  * — ^to  be  taken  out,  provided  thei  jury  )inderstand  that 
they  are  not  evidence.* 

Other  papers  must  not  be  taken  out.' 

1  Thomp.  &  M.  Juries,  §  387,  and  cases  cited. 

It  is  not  error  to  allow  the  jury  to  take  the  pleadings  with  them  to  the 
jury  room  (Shulse  v.  McWilliams,  104  Ind.  512,  3  N.  E.  243;  Dorr 
v.  Simerson,  73  Iowa,  89,  34  N.  W.  752;  East  Dubuque  v.  Burhyte,  173 
111.  558,  50  N".  E.  1077 ) ,  where  the  construction  of  the  pleadings  and 
the  determination  as  to  what  are  the  issues  are  not  left  to  the  jury. 
Myer  v.  Moon,  45  Kan.  580,  26  Pac.  40.  But  a.  pleading  which  has 
been  withdrawn  should  not  be  sent  out  although  such  a  course  will 
not  require  a  reversal  where  the  withdrawn  pleading  is  in  substance 
the  same  as  the  one  on  which  the  cause  was  tried.  Hall  v.  Eupley,  10 
Pa.  231. 

And  in  Powley  v.  Swensen,  146  Cal.  471,  80  Pac.  722,  it  is  held  that  the 
practice  of  allowingi  the  jury  to  take  the  pleadings  to  the  jury  room 
is  of  doubtful  propriety,  but  that  where  no  prejudice  results  it  does 
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not  constitute  reversible  error.     And  to  the  same  effect  is  Bluedorn 
y.  Missouri  P.  Ei  Co.  121  Mo.  258,  24  S.  W.  57,  25  S.  W.  943. 

So,  under  a  statute  permitting  certain  papers,  not  including  pleadings,  to 
be  taken  to  ^}le  jury  room,  the  pourt  held,  in  Mattson  v.  Minnesota  & 
•  N.  W.  E.  Co.  98  Minn.  296,  108  N.  W.  517,  that  the  practice  of  allow- 
ing, the  jury  to  take  the  pleading?  with  them  is  of  very  doubtful  pro- 
,  , ,  priety^  and  that,  unless  some  special  reason  for  doing  so  exists,  the 
terms  of  the  statute  should  be  strictly  followed;  adding,  however,  that 
the  matter  may  safely  be  left  to  the  discretion  of  the  trial  court,  sub- 
ject to.  liBview  when  that  discretion  is  abused  and  prejudice  results. 

The  South  Dakota  statute  was  held  not  to  contemplate  that  the  jury 
should  be  permitted  to  take  the  pleadings  with  them  upon  retiring  in 
Harding  v.  Norwich  Union  F.  Ins.  Soc.  10  S.  D.  64,  71  N.  W.  755. 

. '  And  under  the  Colorado  statute  providing  that  upon  retiring  the  jury 
may  take  with  i  them  all  papers  except  depositions,  accounts  pr  account 
books  which'  have  been  received  as  evidence  in  the  case  or  copies  of 
such  papers  as  ought  not  in  the  opinion  of  the  court  to  be  taken,  from 
the  person  having  them  in  possession,  it  was  held  that  the  pleadings 
cannot  be  taken  out  by  the,  jury  in  order  that  they  may  determine , what 
matters  are  admitted  and  what  not.  Spaulding  v.  Saltiel,  Ig,  Colo. 
86,  31  Pac.  486.  The  practice  of  allowing  the  jury  to  take  the  plead- 
ings out  is  generally  not  sanctioned  in  that  state.  Good  v.  Martin, 
,     1  Colo.  169,  91  Am.  Dec.  706. 

ThaJ;  a  verdict  on  a  former  trial  was  indorsed  upon  or  attached  to  the 
pleadings  does  not  seem  to  be  material  (St.  Louis,  I.  M.  &  S.  E.  Co.  v. 
Sweet,,  60  Ark.  550,  31  S,  W.  571),  where  it  was  not  read  by  the  jury 
until  after  their  verdict  was  agreed  upon.  Georgia  P.  E.  Co.  v.  Dooley, 
86  Ga.  294,  12  L.E.A.  342,  12  S.  E.  923.  Nor  does  the  fact'  that  a 
writ  was  inadvertently  permitted  to  go  to  the  jury  without  erasing  or 
covering  up  the  indorsement  of  a  memorandum  of  the  amount  of  the 
judgment  on  a  former  trial  require  reversal.  Clapp  v.  Clapp,  137  Mass. 
183.  And  that  the  verdict  on  a  forlner  trial  accidentally  falls  into  the 
hands  of  the  jury  with  the  other  papers  is  not  ground  for  exception. 
Ohio  &  M.  E.  Co.  V.  Hill,  7  Ind.  App.  255,  34  N.  E.  646;  Harriman  v. 
Wiikins,  20  Me.  93. 

,8  Eich  V.  Flanders,  39  N.  H.  304. 

3  Tliomp.  (fc  M.  Juries,  §  388  (citing  Hurley  v.  State,  29  Ark.  17,  29;  State 
V.  Tompkins,  71  Mo.  613;  Wood  v.  Aldrich,  25  Wis.  695);  Head  v. 
,  Langyorthy,  15:  Ipwa,  235;  Scoville  v.  Salt  Lake  City,  11  Utah,  60, 
,  ,39  Pac.  481.  And  see  §  1,  note  1,  supra.  Contra,  Hewitt  v.  Flint  & 
P.,lll.  E,  Co.,  67  Mich.  61,  34  N.  W,  659.  Nor  is  it  material  that  the 
instruction  is  a  requested  one  which  the  judge  marked  "refused."  Lang, 
worthy  V.  Connelly,  14  Neb.  340,  15  N.  W.  737.  But  it  is  error  to  per- 
,mit  the  jury  to  take  out  a  charge  indorsed  "refused"  where  a  part  of 
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it  contains  matter  which  the  jury  might  properly  consider.     Trinity 
County  Lumber  Co.  V.  be^ham,  85  Tex.  56,  19  S.  W.  1012. 

The  practice  was  disapproved  in  Smith  v.  Lownsdale,  6  Or.  79,  but  was  not 
held  reversible  error,  as  the  law  of  the  case  was  clea;rly  and  corrfectly 
stated.  So,  in  Georgia,  it  has  been  regarded  aa  an  unsafe  practice  be- 
cause of  the  danger  of  a  part,  and  not  the  whole,  being  read  by  the 
jury,  and  it  was  held  error  for  the  judge'  to  permit  the  jury  to  take  his 
written  charge  to  the  jury  room  against  the  objection  of  counsel. 
Gholston  V.  Gholston,  31  Ga.  625.  But  see  Chattahoochee  Brick  Co.  v. 
Sullivan,  86  Ga.  50,  12  S.  E.  216,  In  which  sending  the  written  charge 
of  the  court  out  with  the  jury  after  it  had  been  read  to  them  was 
held  to  be  at  most  only  an  irregularity  .vvhich  was  waived,  by  a  failure 
to  object  at  the  time.  ,      ,  ,  , 

In  Alabama,  the  statute  providing  that  written '  instructions  shall;  "be- 
come part  of  the  record  and  may  be  taken"  out  by  the  jury  (see  §  1, 
note  1,  supra)  is  held  to  be  mandatory  and  thatifcis  error' to  refuse 
to  allow  the  jury  to  take  them  to  the  jury  room  whferi '  requested  by 
counsel.  Miller  v.  Hampton,  37  Ala.  342.  'Under' a  statute  providing 
that  all  charges  shall  be  given  in  writing,  if  requested,  and  that  all 
wi:itten' instructions  and  charges  shall  be  taken'out  by  the  jury,  writ- 
ten instructions  given'  at  the  request  of  the  parties  may  be  so  taken 
out,  although  the  general  charge  is  given  orally.  Foy  v.  Toledo  Consol. 
Street  E.  Co.  10  Ohio  C.  C.  151,  6  Ohio  C.  D.  396. 

■^Vritten  instructions  given  to  the  jury  at  the  trial  cannot  be  sent  to  the 
jury  after  they  have  retired,  without  consent  of  the  parties.  Smith  v. 
MoMillen,  19  Ind.  39i: 

iThomp.  &  M.  Juries,  §  386  (2);  O'Hara  v.  Richardson,  46  Pa.  385,  389. 

'Thomp.  &  M.  Juries,  §  386  (1),  and  cases  cited;  Nolan  v.  Vosburg,  3 
111.  App.  596;  Chase  v.  Perley,  148  Mass.  289^,  19  N.  K  398.  To  the 
same  effect  are  Carlin  v.,  Chicago,  R.  I.  &  P.  R.  Co.  31  Iowa,  370  (an 
erroneous  instruction  taken  out)  ;  Durfee  v.  Eveland,  8  !Barb.  46  (coun- 
sel's minutes  of,  testimony) ;  O'Brien  v.  Merchants'  F.  Ins.,  Co.  6  Jones 
&  S.  482  (a  prejudicial  paper  inadvertently,  left  in  an  account  book 
taken  out.  .Judgment  reversed);  Mitchell,  v.  Ca,rtef,  14,  Hun,  448 
(judge's  minutes  of  testimony);  Stoudenmire  v.  Harper,  81  Ala.  242, 
1  So.  857  (memorandum  improperly  used  to  refresh  recollection) ; 
McLeod  V.  Humeston  &  S.  R.  Co.  71  Iowa,  iSS,  32  N.  W.  246  (evidence 
taken  at  coroner's  inquest  inadvertently  given  to  the  jury  with  the 
other  papers).  ,  ■      , 

An  entire  document  should  not  be  permitted  to  go  to  the  jury  with  no  safe- 
guard against  the  examination  or  consideration  of  those  portions  not 
in  evidence.  Sargent  v.  Lawrence,  16  Tex.  Civ.  App".  540,  40  S.  W. 
1075.  An  instruction  iiot  to  examine  any 'portion  Of  the  document  ex- 
cept what  was  put  in  evidence  is  hot  sufficient.  Bates  v.  Preble',  151 
U.  S.  149,  38  L.  ed.  106,  14  Sup.  Ct.  Rep.  277;  Kalamazoo  Novelty 
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Mfg( ,  C9.  y.  MpAlister,  3G  Mich,  327.     Contra,.  Boyer  v,  Shenandoah, 
'  ,  16  Pa,  Co.  ,pt.  75.        ,"    ;  /  ■,     ',"     ■_. 

Ip  5in  a,cti9n  ito  recover  the  halance  struck  oij  an  Recount  rendered  it  is 

,,    .error  to  allow,  the  jury  to  take  out, the  account  itself  which  was,  incom- 
petent evidence  and  contested.     Watson  v.,  Davis,  52  N.  C.   (7.  Jones, 
.,>  .  Ju.)   178t.     And  admitting  in  ;the  pleadings  tlie  ex,ecution  of  a  npte  in 

,,,.  suit  does  not  authorize  the  court  to  allow  the  jury  to  take,it,  t,o their 
room  unless  it  has  been  introduced,  in  evidence.  Bwt  since  the  jury  may 
take  out  the  pleadings,  the  examination  of  the. original  instrnnjent  iu- 

,  stead  of  the  copy,  containad  in  the  pleadings  is  not  prejudicial  to, either 
party.     State  Bank  v.  Brewer,  ,100  Iowa,  576,  6.9  N..  W,  1011,,   And 

,,  ;  that;  the  jury  took  out  without  the  adminjstratftr's,  consent  the.ijtvrit- 
ten  claim  against  the  estate  sued  on,  if  an  irregularity,  will  not  require 
a  reversal , of  the  judgment.,   Avery  v.  Moore,  133  111.  74,  24,  N.  E.  606. 

As  to  computations  to  aid  the  jury 'in  estimating  the  amount  due  the 
plaintiff  the,  cases  are  conflicting.  In  Millar  v.  iGuddy,  43;,]\Iicl;i,-;27.3, 
,5  N.  W.  3]6,,;it  is  said  to  he  .th?,  practice  in  Michigan  ,tp  allgw  the 
jury  to  take  such  a  computation  made  by. ,  the  1  plaintiff's  attorney  to 
,  the  tlie  jury  room,  provided  they,  understand  that,  it  is  not , eyjidence. 
But  this  case  was  qualified  in.Harroun  v.  Chicago  &  WiM.  R.  ,Qo.  68 
.  Mich.  208,  35  N.  ,W..  914,  in  which, Ijhe  rule , is  Ifii^,  down  that,  memo- 
randa or  statements  made  by  counsel  cannot  be  ^aken  out  by  the  jiiry 
over  objection  except  in  cases  involving  the  investigation  of  long  ac- 
counts, in  Eorer  v.  Rorer,  48*  N.  J.  L.  51,  3  Ati.  67,  the  court,  fol- 
lowing Millar  v.  Cuddy,  43  Mich,  273,  5  N.  W.  316,  approved  the  action 
of  the,  trial  judge  in  permitting  the  jury  to  take  out  a'  long  itemized 
account  used  by  counsel  in  the  course  of  the  trial  but  not  offered  in 
evidence,  proof  as  to  the  items  of  the  account'  having  been  giVe'n  and 
the  court  having  instructed  the  jury  hot  to  use  it  as  evidence  fexcept 
for  the  purpose  of'  aiding  the  memory.  It  seems  to  be  proper  in 
Pennsylvania  to  permit  statements  of  claim  to  go  to  the  jury.  Allen 
vl, Philadelphia,  1  Pa.  Dist.  R.  216;  Ege  v.  Kille,  84  Pa.  333;  Ott  v. 
Oyer,  106  Pa.  7.  But  it  is  error  to  permit  a  statement  to  be  taken 
out  which  contains  one  claim  which  cannot  be  recovered  in  the  actipn 
and  another,  the  amount  of  which  is  entirely  a  matter  of  dispute. 
Hinies  vl  Kiehl,  15i  Pa.  190!,  25  Atl.  632.  The  practice  was  dis- 
approved in  Hatfield  v.  Cheahey,'  76  111.  488^  where  a  'witness  made  a, 
computation  of  the  amount  due  upon  a  note,  and  made  a  memorandum 
of  the  result  upon  the  note  itself,  which  was  permitted  to  go  to  the 
jiiry.  Tliepractice  is  also  disalpproved  in  Alexander  v.  Dunn, '5  Ind. 
.     122.   :And  in  Burtoniv.  Wilkes,  66' :N.  0.  604,  .Jt -was  .held ! error  for 

.  ,  .the, judge  to  hand  to  the  jury  an  .abhrevii^ted  estimate  of  plajntiff'^ 
claim  for  damages,  agaipst  th.e.wish,  of  the  opposjte, party.  See  ^.Jsp 
Drew  V.  Andrews,  8  Hun,  23,  where  it  was  held  error  for  the  court  to 
■direct  the  jury  to  take  out  the  plea'dihga^  and  from  them  fix  'the 
amount  due  the  plaintiff  after  having  already; found! for  the  plstittiff 
withoiit,  fixing  any  amount. 
Abbott,  Civ.  Jur.  T.— 50. 
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Law  books  should  not  be  taken  out  by  the  jury.  Harrison  v.  Hance,  37 
Mo.  185;  Merrill  v.  Nary,  10  Allen,  416  (a  well-considered  case); 
State  V.  Smith,  6  E.  I.  33;  Newkirk  v. 'State,  27  Ind.  1;  State  v. 
Kimball,  50  Me.  409,  418  (where  it  was  held  no  error  to  refuse  to 
allow  the  jury  to  take  out  the  Eevised  Statutes).  Contrst;  Loew  v 
State,  60  Wis.  559,  19  N.  W.  437.  Even  where  both  parties  consent. 
Burrows  v.  Unwin,  3  Car.  &  P.  310.  Nor  scientific  books,  nor  maps. 
Thomp.  &  M.  Juries,  §  392,  citing  State  v.  Gillick,  10  Iowa,  98,  and 
State  V.  Hartmann,  46  Wis.  248;  50  N.  W.  193.  See  also  State  v, 
Lantz,  23  Kan.  728.  But  it  is  not  error  for  the  jury  to  use  a 
dictionary  to  ascertain  the  meaning  of  a  word  employed  by  them 
in  a  special  verdict.  Wright  v.  Clark,  50  Vt.  130,  28  Am.  Rep.:  496. 
And  in  United  States  v.  Horn,  5  Blatchf.  105,  Fed.  Cas.  No.  15,389, 
the  use  of  the  city  directories  by  the  jury  in  their  room  was  held  in- 
sufficient ground  for  a  new  trial. 

As  the  judge's  minutes  of  the  testimony  are  usually  imperfect  and  are 
likelv  to  have  marginal  notes,  underscorings,  and  the  niinutes  written 
upon  them,  it  is  obvious  that  they  should  never  go  to  the  jury,  and  if 
the  jury  obtain  them  even  accidentally  it  is  ground  for  a  new  trial. 
Neil  V.  Abel,  24  Wend.  185;  Mitchell  v.  Carter,  14  Hun,  448. 

It  is  also  erroneous  for  the  minutfes  of  counsel  to  go  to  the  jury,  and  a 
new  trial  will  be  granted  unless  it  affirmatively  appears  that  ths 
losing  party  could  not  have  been  prejudiced  thereby.  Durfee  V.'  Eve- 
land,  8  Barb.  46.  '    '         '  \ 

As  to  the  juror's  minutes  of  the  testimony  it  is  provided  by  statute  in 
some  states,  that  they  may  be  taken  to  the  jury  room,  but  in  the 
absence  of  a  statute  ijt  has  been  held  in  Indiana  that,  as  jurors  would 
be  too  apt  to,  rely  on  what  might  be  imperfectly  written  and  thus  make 
the  case  turn  on  a  part  of  the  facts,  it  ia  error  to  allow  such  minutes 
to  be  taken  out.  Cheek  v.  State,  35  Ind.  492.  Contra,  Cowles  v. 
Hayes,  71  N.  C.  231  (holding  that  the  jury  may  copy  a  memorandum 
of  counsel  which  was  itself  a  copy  of  an  account  proved  and  admitted 
in  evidence,  since  this  is  nothing  more  than  a  note  of  the  evidence 
taken  down  by  the  jury).  So,  in  Omaha  F.  Ins.  Co.  v.  Crighton,  50 
Neb,  314,  69  N,  W.  766,  it  was  held  no  abuse  ,of  discretion  to  permit 
juries  in  an  action  on  a  policy  of  fire  insurance  to  make  memoranda 
of  the  articles  testified  to  have  been  destroyed  by  the  fire. 

(3)  Several  documents. — If  there  are  several  documents  and 
counsel  do  not  agree  on  vrhioli  shall  he  sent  out,  it  is  proper  prac- 
tice, on  sending  any  one  or  more  out,  to  send  all  that  have  heen 
put  in  evidence  relating  to  the  same  subject. 

c.  Bight  of  jurors  to  act  on  thevr.  own  knowledge  of  the  facts. 
— The  ancient  doctrine  vs^as  that  jurors  were  to  render  the  ver- 
dict as  well  upon  facts  within  their' personal  kn6wledge,   as 
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Upon  those  derived  from  the  testimony  of  the  witnesses  duly 
,sworn  and  testifying  in  the  case.'  The  present  rule,  however, 
is  that  jurors  cannot  act  upon  their  personal  knowledge  of  facts 
in  the  case,  but  must  base  their  verdict  upon  the  testimony  of 
the  witnesses.*  But  the  jurors  must^  in  some  degree,  act  on 
their  own  knowledge  of  the  parties  and  their  witnesses ;  *  and 
it  is  proper  for  them  to  apply  to  the  facta  provpd  their  general 
knowledge  as  intelligent  business  men,*  and  take  into  consid- 
eration matter  of  common  knowledge  and  observation;  *  and  in 
estimating  the  weight  of  the  evidence  and  the  credibility  of  wit- 
nesses, the  jurors  may  apply  their  own  general  knowledge  and 
experience.*  . 

1  Sam  V.  St^,te,  1  Swan,  61 ;  Schmidt  v.  New  York  Union  Mut.  F.  In^.  Co. 
1  Gray,  529. 

8  Clarke  v.  Robinson,  6  B.  Mon.  55;  Wade  v.  Ordway,  1  Baxt.  229;  Mitclium 
V.  State,  11  Ga.  615;  Hefeon  vJ  Gallupe,  55  Me.  563;  Sinith  ex  dem. 
Dormer  v.  Parkhurst,  Andrews,  315;  Stewart  v.  Burlington  &  M.  River 
R.  Co.  11  Iowa,  62;  Simpson  v.  Kent,  9  Phila.  30;  Gibson  v.  Carreker, 
91  Ga.  617,  17  S.  E.  965;  Schmidt  v.  New  York  Union  Mut.  F.  Ins. 
Co,  1  Gray,  529;  Woo^  River  Bank  v.  Dodge,  36  Neb.  708,  55  N.  W. 
234;  Kruidenier  Bros.  v.  Shields,  70  Iowa,  428,  30  N.  W.  681;  Winslow 
V.  Morrill,  68  Me.  362;  Close  v.  Samm,  27  Iowa,  503;  Ottawa  Gaslight 
&  Coke  Co.  v.  Graham,  28  111.  73,  81  Am.  Dec.  263;  Green  v.  Hill,>  4 
'  Tex.  465;  Bennet  v.  Hartford,  Style,  233,.  82  Eng.  Reprint,  671 ;  M'Kain 
V.  Love,  20  S..C.  L.i  (2  Hill.)  506,  27  Am.  Dec.  401;  Falls  City  v. 
Sperry,  68  Neb.  420,  94  N.  W.  529,  4  Ann.  Cas.  272;  Hancock  v.  Chi- 
cago, B.  &  Q.  R.  Co.  145  111.  App.  491;  Bowman  v.  American  Car.& 
Foundry  Co.  226  Mo.  53,  125  S.  W.  1120. 

Thus,  the  fact  that  a  juror  is  asleep,  if  known  to  counsel,  must  be  called 
'  to  the  court's  attention  at  the  time;  it  is  too  late  after  vel:dict.  Carey 
v.  Gunnison,  —  Iowa,  — ,  17  N.  W.  881 ;  Scott  v.  Waldeck,  12  Neb.  5, 
10  N.  W,  413.  ,  , 

■  M'Kain  v.  Xove,  2  Hill,  L..506,  27  Am.  Dec.  401. 

*Kitzinger  y.  Sanborn,  70  111.  146. 

s  Chicago,  M.  &  St.  P.  R.  Co.  v.  Moore,  23  L.R.A.(N.S.)  962,  92  C.  C,  A. 
357,  166  Fed.  663;  Hamilton  v.  Seaboard  Air  Line  R.  Co.  150  N.  C. 
193,  63  S.  E.  730;  State  v.  Maine  C.  R.  Co.  86  Me.  309,  29  Atl. 
1086;  Johnson  v.  Hillstrom,  37  Minn.  122,  33  N.  W.  547;  Swain  v. 
Fourteenth  Street  R.  Co.  93  Cal.  179,  28  Pac.  829;  Carseallen  v.  Coeur 
D'Alerie  &  St.  J.  Transp.  Co.  15  Idaho,  444,  98  Pac.  622,  16  Ann.  Cas. 
544. 

•  Schmidt  V.  New  York  Union  >  Mut.  F.,  Ins.  Co.   1  Gray,  529;    State  v. 
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,  .:  Jacob,  30  S.  C.  il31j  14  ^  Am,  pt. ,  Rep.  897,,^  S.  Ej  698;   Dop^glass  ,7. 
'  Trask,  77  Me.  35;  Jenney-'Eleletrie  Co.  v."Branhani,' 145  Ind. 'sii' 33 
l;R.A.   39'5,'  41  N.  E.   4'48.     For  a  full  review  of  the  c&'dek  on'  this 
subject,  see  notes  in  31  L.R.A.  489;  and  37  L.E:Aj(N.S.)   790.'    '■ 

3.  Misconduct  of  jurors  or  others." 

Not  every' irregularity  -which  would  subject  a  juror  to  censure 
should  overturn  the  verdict  In  6rder  to  authorise  the  setting 
asidfe  of  a' verdict  on  account  of  misconduct  of  the  jury,'  it  must 
appea:r  that  such  *  misconduct  may  have 'had  an  influence  uipon 
the  final  result,  and  caused  injury  to  the  complaining  party.* 
And  misconduct  of  the  jury  may  be' waived -by  remaining  siient 
after  receiving  knowledge  thereof.*  It  is  not  misconduct"  lot 
the  jury  to  send  out  for  refreshments  while  deliberating  on  their 
verdict;  ^  ribr  to  'take 'notes  of'  the  testimony,  if  this  is  Ml  "at- 
tended with  delay ;  *  nor  is  it  sufficient  to  vitiate  a  verdict  that 
a,,  juror,  during  the  progress  of  the  trial,  played  cards  with  an  at- 
torney interested  in  the, case.*  A  casual  conversatiiOn  by  a  j:uror 
with  a  'party  or  an  agent  of  one  of  the  parties,  which  has  no 
reference  to  the  case,'  does  not  vitiate  the  verdict;  °  though  con- 
versation with  a  party  or  with  other  persdhs  'aboijt  'the  case  is 
ground  fo,r  ,sestting  aside  the  verdict.'  ,  Disclosure  ^  of  the  nature 
of  I  a  sealed  verdict,  while  reprehengiblej  i§jiot.suffi&i,e?it,to  vitiate 
the' verdict ; '  but  it  is- gross  misconduct,'  requiring  a  reversal, 
f 01*  a  jury  aiithoriz'ed'  to  return  a  sealed  vei'dict'  to  seal  up  a 
piece  of  paper  which  states  that  th'fey  cannot  agree,  and  then  to 
disperse.^  An  unauthorized  view,  .constitutes  misconduct;  " 
though  nQt„9very  ,tinautliqrized  view  will  be  sufficient  to  require 
setting  aside  the  verdict;  injury  must  have  resulted  to,  the  party 
complaining.**  '■    ■ 

Inattention  of  juror  from  sleepiness  is  not  ground  for  new 
trial  where  prejudice  from  sUch 'inattention  is  not  shown.*** 

The  mere  drinking  of  intoxicating  liquors  by  a  juror  or  jurors 
during  the-'prbgress  of  the  trial,  not  sho^ri'tohaVe  produced  in- 
toxicating'effects,  is  'not  stifficient  to 'Vitiate  the '  verdict ;' **  but 
drinking  to  e%ess,*^  or  at  the,  expense  of  the  successful  party,** 
is  generally  held  fatal,,  ,  .     ■.  • 

The  weight  of  authority  holds  that  any  ,  kind  of  "treating" 
of  the  jurors,  whether  the  treat  consists  of  drinks,  cigars,  or 
food  or  lodgingj  by  a  panty,*^  or  by  an  attorney,*'  or  an  inter- 
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'estfed  persoii/''is  sufficient  to  vitiate  the  verdict  nCBut  the  mere 
fact  that  a  witness  in  a  case  treated  the  jurors  during  tht 
progress  0:1^' the  trial  is'  nbt, sufficient  to  vitiate  the  verdict" 

'"'  'Misconduct  of  a  party  who,  vfli\\h  the  j'uryHYa,s  viewing  cer- 
tain premises  ^in  charge  of  the  bailiff,  intruded  upon  their  pres- 
ence, and  insisted  upon  talking  to  the, jurymen  ^Ijputtjie, subject 
of  lie  action,,  is  .ground  for  r.eversal.'*'  .And  the^act  of  a  party  in 

•paying  jurors  dissatisfied  witb  the  regular  fees  -  something  in 
addition  thereto,  Vhich  the  jurors'  received  with  knowledge  that 
they  were  not  legally"  entitled' to  it,  iind  that  it  was  a  gratuity 
paid  to  th'eiri  by  the\pa.rty,  is  fatal  to  the  verdict.^"  ,  Misconduct 
of  a  party  to  induce  a  jury  to.  decide^  in, his  favor,  is,, always  dpa^t 
witlj.  ,mor,e  stficjtly  by  the  coujt  th,an,  similar  mispnduct'  pf  ,,a 
third,party  or.of.  a  juror  without  the  knowledge  of  :either  p^rty.** 
]  ' '  Misconduct  of  the  officer ,  in  charge  of  the  j  ury  may  also  vitiate 

'  the  verdict.^*''   '  '  !      '  ''  ' '         • '     ' 

'  IRiellardson  V.  Jonei;  1  Nev.  405;  H'aighf  v.  Elmira,  42  App.  Div.  391,  59 
N.  Y.  Supp.  193';  De  Hart  v:  Etnire,  121  Ind.  242,  23  N.  E.  77;  Vaughn 
'  •'■-•■    V.  Ci-ites,  44  Neb.  812,  62  N.  W:  1098;  20  K.  G.  L:  p.  251;  §  34.    '"'  '- 
sgtkinpofski^V.  Stfeffens,  79' III.  303;  Vo'crd  v.  Moul'ton,  146 'Call  317,  80 
"'    'Pac.' 92;' 20'S;.  6.  L.  ij."251,"§";34;'"  ■""     ' 
sLpng  V.  p^vis,|  136  Jowa,  734,  5,14  N.'  w!/197.'   ,  „" 
4'Li]ly  y.  GriflBn,  .71,  ^a.  ,53j5;  ,,Ti{t  v.Tojvns,  .63  G,a,  237. 
BFearyt.  Metropolitan -Street  R.'  Co:  163  Mo.  75,  62  S.  W.  4S2.^"  ■' 
But  see  Austin '&McCargar  V:  Langlois, '81  Vt'/ 223,  69' Ati.  739,  liolding 
that  the  fact  that  defendant's  counsel  played  cards  \vith  several  of  the 
jurot's"duririg  the  progress' of  the  trial  requires  the  verdict  to 'he  set 
'    aside,  although  it  is  not 'shown  that  the  verdict  was  affected  by  such 
'misconduct.         ■  .   ;  >    ' 

«  Bonnet  y.  Glattfeldt,  120' Ilf.' 166,,'ll  N."  E._  250,  affirming  24^111.  App. 

■Si,3'3,f  VpWell  y.  Isspj,q'u^li  Coal'  po.  31  Wash!  103,  71  Pac.  725.',, 
,''Bov?  V.  Parsons,  l,Eoo|„-429;,  Irpnton  Luimber^Co.  v.  Wagner,  —  Kj.  — , 

119 .s.  w.  i9;r.,,    .„,.,,    •    ,  ., . 

8  Ingei-feoll  v.'  I'ruebody,  40.  Cal.  603. 

9  White  V.  Martin,  3  111.  69.  ' 

,J?WinslQW  , y,,'lf;p:r,j;ill,,,, 68, .lie,  ,,3fi2;,  .Bowler  y, , ,W5^.§]jiington,  62  Me.  302; 
^.^,,   .Pierce  v„  Brennan,  ,83;,;Mjnii.  ,422,,  8^  N.  ,W,  41,7;   Bu^alo ,  ^,tructural 

, Steel, .gf^iy.  Dickinson,  9*8  App.,Div.  355, , 8Q , I{. ,  Y,.  Supp., 268 ;  .^tgimpof- 
.  .     i|f,ki,,Y.  St(jffen,a„.7.9  Il^.v.^Q3;  Pepp^rcorp  v.  Black  .River  Palls,  .89  Wis. 

38,  46  Am.  St.  Rep.' §18,  61  N.  W.  79.  Ji 
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l»  Haight  V.  Elmira,  42  App.  Div.  391,  59  N.  Y.  Supp.  193;  Wood  v.  Moul- 
ton,  146  Cal.  317,  80  Pac.  92;  Lyons  v.  Dee,  88  Minn.  490,  93  NT.  W. 
899;  Rush  v.  St,  Paul  City  R.  Co.  70  Minn.  5,  72  N.  W.  733. 

The  question  of  the  effect  of  unauthorized  view  by  jury  is  the  subject  of 
notes  in  49  L.R.A.  391,  and  ,L.R.A.1915B,  703. 

"a  Slaughter  v.  Coke  County,  34  Tex.  Civ.  App.  598,  79  S.  W.  863.  See 
also  note  in  12  A.L.R.  663. 

12  Richardson  v.  Jones,  1  Nev.  405;  Hemmi  v.  Chicago  G.  W.  R.  Co.  102 
Iowa,  25,  70  N.  W.  746;  Ankeny  v.  Rawhouser,  2  Neb.  (Unof.)  32,  95 
N.  W.  1053;  Wilson  v.  Abrahams,  1  Hill,  207,  disapproving  Brant  v. 
Fowler,  7  Cow.  562;  20  R.  C.  L.  p.  252,  §  35. 

For  review  of  authorities  on  consumption  of  liquor  by  jurors  as  ground 
for  new  trial  or  reversal,  see  note  in  L.R.A.19lbC,  302. 

WRepath  v.  Walker,  13  Colo.  109,  21  Pac.  917. 

1*  Wilson  V.  Abrahams,  1  Hill,  207;  Scott  v.  Tubbs,  43  Colo.  221,  19  L^R.A. 
(N.S.)  733,  95  Pac.  540.  But  see  to  the  contrary,  Gould  v.  Gould,  3 
N.  S.  87;  Webster  County  v.  Hutchinson,  60  Iowa,  721,  9  N.  W.  901, 
12  N.  W.  534;  McCarty  v.  McCarty,  38  S.  C.  L.  (4  Rich.)  594.  And 
the  furnishing  to  jurors  of  cider  belonging  to  a  party,  but  without 
his  knowledge,  is  not  ground  for  a  new  trial  where  no  injury  resulted 
therefrom.     Tripp  v.  Bristol  County,  2  Alien,  556. 

15  Phillipsburgh  Bank  v.  Fulmer,  31  N.  J.  L.  52,  86  Am.  Dec.  193 ;  Bender 
V.  Buehrer,  8  Ohio  C.  C.  244,  4  Ohio  C.  D.  507 ;  Goodright  v,  M'CaUB- 
land,  1  Yeates,  372,  1  Am.  Dec.  306  {diotum)  ;  Redmond  v.  Royal  Ins. 
Co.  7  Phila.  167;  Keegan  v.  McCandless,  7  Phila.  248;  Mynatt  v. 
Hubbs,  6  Heisk.  320;  Sexton  v.  Lelievrre,  4  Coldw.  11;  Palm  v.  Cher- 
nowsky,  28  Tex.  Civ.  App.  405,  67  S.  W.  165;  Harvester  Co.  v.  Hodge, 
6  Pa.  Dist.  R.  378;  Pickens  v.  Coal  River  Boom  &  Timber  Co.  58  W. 
Va.  11,  50  S.  E.  872,  6  Ann.  Cas.  285  (dictum);  Marshall  v.  Wat- 
son, 16  Tex.  Civ.  App.  127,  40  S.  W.  352 ;  Harrison  v.  Rowan,  4  Wash. 
C.  C.  32,  Fed.  Cas,  No.  6,142  (dictum)  ;  Fairmount  Park  Case,  6 
Phila.  285;  Wrighj;  v.  Eastlick,  125  Cal.  517,  58  Paci  87;  Pelham  v. 
Page,  6  Ark.  535  (dictum)  ;  Walker  v.  Walker,  11  Ga.  203;  ,Burke 
v.  McDonald,  3  Idaho,  296,  29  Pac.  98;  Huston  v.  Vail,  51  Ind.  299; 
Perry  v.  Bailey,  12  Kan.  539  (dictum)  ;  Studley  v.  Hall,  22  Me.  198; 
Harrington  v.  Calhoun  Probate  Judge,  153  Mich.  660,  117  N.  W.  62; 
Vose  V.  Muller,  23  Neb.  171,  36  N.  W.  583;  Sacramento  &  M.  Min. 
Co.  V.  Showers,  6  Nev.  291 ;  Drake  v.  Newton,  23  N.  J.  L.  Ill ;  R.  v. 
Burdett,  12  Md.  Ill;' Vollrath  v.  Crowe,  9  Wash.  374,.  37  Pac.  474 
(dictum)  ;  20  R.  C.  L.  p.  261,  §  44. 

And  where  counsel  for  one  party  refused  to  share  the  expense  of  provid- 
ing meals  for  the  jury,  and,  no  provision  for  them  having  bieen  ob- 
tained, the  other  party  furnished  and  pa4d  for  the  same,  such  circum- 
stances furnished  ground  for  setting  aside  the  verdict,  although  it  does 
not  appear  that  it  was  determined  thereby.  Johnson  v.  Hobart,  45 
Fed.  542. 
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But  see  Drainage  Dist.  No.  8  v.  Knox,  237  111.  148,  86  N.  E.  636,  holding 
that  treating  of  jurymen  by  a,  party,  with  cigars  and  peanuts,  is  not 
ground  for  setting  aside  the  verdict;  Wichita  &  W.  R.  Co.  v.  Fech- 
heimer,  49  I^an.  643,  3|1.  Pac.  127,  holding  that, ,  while  the  furniahinj, 
of  cigars  by  a  party  to  ^thp  jurors,  during  the  progress  of  the  trial, 
was  improper  and  reprehensible,  it  was  not  ground  for  new  trial, 
where  it  did  not  appear  that  such  misconduct  had  any  influence  upon 
the  verdict  of  the  jury.  And  to  the  same  effect  is  Vaughn  v.  Dotsdn,  2 
Swan.  348. 

iBNadeau  v.  Theriault,  37  N.  B.  498;  Stewart  v.  Wbolman,  26  Ont.  Rep. 
714;  People  v.  Montague,  71  Mich.  447,  39  N.  W.  585;  Stafford  v. 
Oskaloosa,  57  Iowa,  748,  11  N.  W.  668;  Rainy  v.  State,  100  Ga.  82^ 
27  S.  E.  709;  Walker  v.  Hunter,  17  Ga.  364;  Steenburgh  v.  McRorie, 
60  Mi4c.  510, "113  N.  Y.  Supp.  1118;  Grottkau  v.  State,  70  Wis.  462, 
36  N.  W.  31;  Deihund  v.  Gowen,  5  N.  J.  L.  687.  But  see  Pittsburg,  C. 
&  St.  L.  R.  Co.  v.  Porter;  32  Ohio  St.  328;  McLaughlin  v.  Hinds;  151 
111.  403,  38  N.  E>  136;,  Koester,  v.  Ottumwa,  34  Iowa,  41,  in  which  the 
court  ;ijef used  to  set  aside  the  verclict,  where  no  injurious  results  to 
the  complaining  party  were,  shown.  ^ 

I'McGill  Bros.  V.  Seaboard  Air  Line  R.  Co.  75  S.  C;'  177,  55  S.  E.  216; 
Gulf,  C  &  S.  F.  R;  Co.  V.  Matthews,^  28  Tex.  Civ.  App.  92,  66  S.  W.  588, 

67  8.  W.  788;  Central  R.  Co.  v.  Hammond,  109  Ga.  383,  34  S.  E.  594; 
Armour  v.  Boswell,  6  |U.  C.  Q..  B.  352.  But  see  Todd  v.  Gray,  16 
S.  C.  635;  La,rson,  v.  Levy,.—  Tex.  Civ.  App.  — ,  57  S.  W.  52. 

18  Thompson  y.  Com.  8  Gratt.  657 ;  State  v.  Minor,  106  Iowa,  642,  77  N.  W;. 

330;  Harris  V.  Harris,  Ir.  Rep.  3  C.  L.  294. 
19i?ond  V.  Barton,  8  Kail.  App.  601,  56  Pac.  139. 
20  Re  Vanderbilt,  127  App;  Div.  408,  111  N.  Y.  Supp.  558. 
81  Crocker  v.  Crocker,  198  Mass.  401,  84  N.  E.  476.     As  to  effect  xjf  attack 

out  of  court  in  presence  of  jurymen  upon  credibility  of  witness,  see 
!    reyiew  of  authorities  in  note  in  Ii.R.A.1917B,  248. 
*2  Thus,  misconduct  of  the  officer  in  telling  the  jury,  which  was  unable 

to  agree,  that,  in  his  opinion,  the  judge  would  keep  them  out  a  week 

or  compel  them  to  agree,  constitutes  reversible  error.     Obear  v.  Gray, 

68  Ga.  182.  So,  misconduct  of  an  officer  in  telling  jurors' that,  uiiless 
they  could  agree  speedily,  the  judge  would  carry  them  with  him;  to 
another  county,  and  that  he  was  making  preparations  for  that  purpose, 

,,  ,  is  a  gross  violation  of  his  duty,  and  constitutes  reversible  error, 
Gholston  v.  Gholston,  31  Ga.  625.  And  misconduct  of  the  bailiff  in 
remaining  with  the  jurymen  while  they  were  deliberating  upon,  their 
verdict,  and  talking  with  different  jurymen,  answering  their  questions 
about  the  case,  and  in  threatening  a  juror  who  declined  to  vote  until 
after  further  consideration,  ^as  held  to  be  so  gross  as  to  vitiate  the 
i  verdict.:  Heston  v.  Neathammer,  ,180  111.,  150,  54  N.  E;  310. 
For  an  extensive  review  of  the  cases  on  the  question  of  treating  jurors  as 
ground  for  new  trial  or  reversal,  see  note  in  19  L.R.A.  (N.S.)  733;  49 
L.R.A.(N.S.)    889. 


XXV.— FUETHER  IIsTSTRUCTIONS  ;  INDUCHSTG 
AGREEMENT. 

1.  Pqwe;r  and,  duty  of  giving  further  instructions. 

2.  Manner  of  giving. 

3.  Indrcing, agreement. 

1.  Power  and  duty  of  giving  further  instructions. 

After  the  ]ury  have  retired  to  deliberate  upon  their  verdict, 
the  judge  of  his  own  motion  has  power  to  recall  them,  and  in 
the  presence  of  the  parties  or  their  counsel  give  them  further  in- 
structions,^ or  withdraw  erroneous:  instructions ;  but  this  is  in 
the  discretion  of  the  court,  and  hot  the  legal  right  of  the  party.' 
,  iWhen  the  jury,  make  a  reasonable  request  for  further  in- 
strjictions  and  either  party  joins  in  suph  request,  lit  may  be  error 
tOiTefuse.'  But  after  the  jury  have- retired,  the  judge  is  not 
bound  to  comply  with 'a,  party's  request  to  give  additional  in- 
structions lipon  a  point' not  covered  by  a  request  of  the  jury;  * 
nor  to' comply  with  a  party's,  request  to  give,  the  jury  further 
instructions  by  way  of  explanation  or  modification  of  thqse 
already  given;  *  for,  it  is  a  jnatter  within  the  discretion  of  the 
court.  I,' 

A  fresh  discussion  by  counsel  of  the  law  or  the  evidence,  in 
the  presence  of  the  jtiry,  caiin'ot  be  Had  unless  allowed  by  the 
jvidge  in  his  discretion.* 

W,hen  further  instructions  are  given,  they  are  subject  to  ex- 
ceptions for  error,  the  same  as  those  ^'iven  before  the  jury  re- 
tired.''    '      •  ■■ 

12  Graham  &  W.  Nevr  Trial,  356  (a)  ;  Thomp.  &  M.  Juries,  §  355,  and 
cases  cited.  Com.  v.  Snelling,  15  Piclc.  321,  333 ;  Breedlove  v.  Bundy, 
96  Ind.  319 ;  Hartinan  v.  Flaherty,  80  Ind.  472 ;  Ee  Darrow,  175  Ind. 
44,  92  N.  E.  369;  Jones  v.  Swearingen,  42  S.  C.  58,  19  S.  E.  947;  Buck 
v.  Buck,  4  Baxt.  392;  McClary  v.  Stull,  44  Neb.  175,  62  N.  W.  501; 
First  Nat.  Bank  v.  Hedgecock,  87  N^b.  220,  127  N.  W.  171,;  Wood  v. 
Isom,  68  Ga.  417 ;  Charlton  v.  Kelly,  84  C.  C.  A.  295,  156  Fed.  433,  13 
Ann:  Gas.  518.  " 
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The  trial  judge  may,  upon  a  report  by  the  jury  that  they  are  unable  to 
agree,  inquire  of  them  the  cause  of  their  disagreement,'  and.  restate 
his  viewfe' of  the  law  or  give  additional  proper  charges  in  the  presence 
of  the  parties  and  counsel.  Salomon  v.  Eeis,  5  Qliio  C.  C.  375,  3 
Ohio  C.  D.  184.  Compare  Swaggerty  v,  Caton,  1  Heigk.  ,19,9,  where, 
in  a  criminal  case,  the  jury  reported  to  the  judge  in  opencpupt  that 
they  could  not  agree,  but  did  not  ask  for  further  instructions^  and  it 
was  held  errpr  for  the  judge  to  repeat  to  them  certain  disjointed  jlor- 
tip,ns,of,  the,  charge  already  given,  since  it  would ,  lead  the  jury  to 
suppose  that  fuch  portions; of  the  charge  were  the  controlling  features 
of  the  case. 

The  court  may,  over  objection,  give  an  additional  instruction  to  the  jury, 
after ,  their  retirement  in  respect  to  a  material  ppint  in  the  case,  con-  , 
cerning  which  no  instructipn  has  been  given,  where  equal  opportunity 
,  is  first  given  to  each  side  to  subrnit  instructions  on  thjat  ppint.  ,  Joliet 
V.  Lopney,  159  111,  471,  42  N.  E.  854.  And,  see,  Hogg  v,  State,  ^,ind. 
551  (where  it  was  held  no  error  to  give  further  instr|UCtions,  even 
against  the  wishes  of  counsel  for  both  sides) . 

8  Turner  v.  Foxall,  2  Cranch,  C.  C.  324,  Fed.  Cas.  ,No.  14,255;  Fprre?^;  v. 
,,,JIanson,  1  Cranch,  C.  C.  63,  F^i,  Cas.'  No.  4,9,43;  United  gtateg  v. 
White,  5  Cranch,  C.  C.  116,  Fed.,  Cas,  No.  ,16,677;  Norton  v.  IiIeNutt, 
55  Ark.  59,  17  S.  W.  362;  Lafopn  v.  Shearin,  95  N.  C.  391.,  See  TjnlS-r 
ham  V.  Thomas,  2  Jones  &  S.  236,  where  it  was  held  no  error  for  the 
judge  to  refuse  to  receive  or  entertain  proposed  requests  to  charge  the 
jury  after  tliey  had  just  been  charged  and  some  of  them,  had  left  the 
jury  box  on  their  way  to  the  jury  room,  although  all  of  them  Vere 
still  in  the  courtroom.  It  is  certainly  proper'  for  the  court  to  re- 
"  fuse  counsel's  request  that  the  jury  be  recalled  for  further  instructions, 
where  no  sufficient  reason  for  his  request  is  shown.  Bowling  v.  ^liilem- 
phis  '^'C'E.  Co.  15  tea,  i22(.     See  also  note  in  99  Am.  Dec.  120. 

3  See  Drew  v.  Andrews,  8  Hun,  23,  where  the  jury  having  retired,  and 
having  sent  in  to  request  the  court  to  give  them  information  as  to 
what  a  witness  had  testified  to  upon  a  certain,  point,  and  the  C0,ilfisek! 
„^for  the  Ipsing.  party  ia,ving,  ,j^n^.tlii^  presence  of  , the,  op,posite  counsel, 
asked  the  court  to  bring  in  the  jury  and  state  the  evidence  to  them 
as  reqiiested, — the  refusal  of  this  reasonable  reqiiest  was  one  of  the 
grounds  Upoil  which 'a  new 'trial  was  granted.  "  '      '''  ^' ■'■■■■    i 

In  Cook  V.  Gi-eeri,  6  N.  J.  X.  109',  the  eoUrt  says:  "If  a  jury,  after  with- 
drawing to  consider  the  cause,  get  embarrassed'  on  a  question  of  law, 
they  may,  and  in  prudence  ought  to,  askiior,  the  opinion  ;ofi  tlie  justice 
thereon,  and  it  is  his  duty  to  decla;ije  the  law  to.,thejm,"  So  iij  Bank 
of  Kentucky  v.  M'Williams,  2  J.  J.  Marsh.  256,  it  is  said  to  be  the 
duty  ot  the  court  to  instruct  the  jury  on  matters  of  law,  after  the 
jury  have  retired,  should  they  think  proper  to  request  it.      '      ■     '  ^''-' 

But  upon  the  jury's  return  and  request  for  instructions  on  aspeyial  point, 
it  is  proper  to  direct  them  to  follow  the' instructions  already  given' 
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and  to  refuse  a  party's  motion  to  read  the  particular  instructiong 
covering  that  point  where  the  court  expressed  liis  willingness  to  read 
all  the  Instructions  if  the  jury  so  desired.  Cockrill  V.  Hall,  76  Cal. 
192,  18  Pac.  318. 

4  Kellogg  V.  French,  15  Gray,  354;  Harvey  v.  Graham,  46  N.  H.  175;  Par- 

ker v.  Georgia  P.  E.  Co.  83  Ga.  539,  10  S.  E.  233. 
But  where  the  jury  have  returned  into  court  for  further  instructions  it  is 
error  for  the  court  to  refuse  to  charge  the  jury  at  the  request  of  one 
of  the  parties  upon  a  point  on  which  the  court  has  not  charged  and  on 
which  it  is  proper  that  the  jury  should  receive  instructions.  Yeldell 
v.  Shinholster,  15  Ga.  189. 

5  Nelson  v.  Dodge,  116  Mass.  367. 

8  Nelson  v.  Dodge,  116  Mass.  367;  Wilkinson  v.  St.  Louis  Sectional  Dock 
Co.  102  Mo.  130,  14  S.  W.  177.  See  Ruffing  v.  Tilton,  ]2  Ind.  259, 
where  it  is  held  no  error  to  permit  counsel  to  discuss  to  the  court 
what  the  form  of  the  verdict  shall  be,  in  the  presence  of  the  jury,  they 
having  come  for  Instructions  thereupon. 

In  Gotten  v.  Kutledge,  33  Ala.  1]0,  it  is  held  that,  where  both  parties  have 
waived  their  right  to  argue  by  declining  to  do  so,  allowing  one  party 
to  reread  a.  record  to  the  jury  on  their  coming  for  instructions  does 
no  revive  the  right  of  the  other  to  argue  the  case. 

T  Nelson  v.  Dodge,  316  Mass.  367.  Further  instructions  should  not  be  given 
in  such  a  way  as  erroneously  to  cause  the  jury  to  ignore  other 
instruction  previously  given.  Wiggins  v.  Snow,  89  Mich.  476,  50  N. 
W.  991 ;  Willmott  v.  Corrigan  Consol.  Street  K.  Co.  —  Mo.  — ,  16  S. 
W.  500.  In  Foster  v.  Turner,  31  Kan.  58,  1  Pac.  145,  it  is  said  that 
the  court,  when  giving  further  explanation  or  information  at  the 
jury's  request,  is  never  justified  in  giving  another  full,  complete,  and 
different  charge  upon  nearly  all  or  even  some  of  the  material  questions 
involved  in  the  case. 


2i  Manner  of  giving. 

Fiii'ther  instructions  as  t,6  the  case,  aftei*  the  jury  have  re- 
tired, should  be  given  only  in  open  court,  and  when  counsel  on 
both  sides  are  present  or  have  had  notice  and  an  opportunity  of 
being  pressent. ;  This  is  matter  of  lega]  right.  If  either  party 
requests  that  a  further  instruction  be  given,  or  if  the  jury  send 
in  an  inquiry,  it  is  proper  practice  to  submit  the  answer,  in 
writing,  to  counsel,  and  if  they  consent,  to  send  it  to  the  jury; 
if  counsel  do  not  consent,  then  to  call  in  the  jury  and  answer 
their  inquiry  in  open  court.' 

1  The   authorities   are  not  altogether  uniform   as  to  the  necessity  of  the 
presence  of  counsel  when  additional  instructions  are  given.     The  rule 
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lud  down  in  the  text  finds  support  is  Feibelman  v.  Manchester  V. 
Assur.  Co.  108  Ala.  180,  19  So.  540,  in  which  it  was  held  reversible  er- 
ror for  the  court  to  orally  charge  the  jury  upon  their  return  into  court 
in  the  absence  of  counsel  with  no  attempt  to  notify  them.  To  the 
same  effect  is  Seagrave  v.  Hall,  10  Ohio  C.  C.  395,  6  Ohio  C.  D.  497. 
But  if  counsel,  "sought  for  honestly  at  the  place  of  trial,  where  they 
ought  to  be,  .  .  .  cannot  be  found,  or,  being  found,  they  or  either 
of  them  refuse  to  attend,  such  absence  or  refusal  does  not  release  the 
justice  from  his  duty  to  declare  the  law  to  the  jury."  Cook  v.  Green, 
6  N.  J.  L.  109.  See  also  Preston  v.  Bowers,  13  Ohio  St.  1,  82  Am.  Dec. 
430,  where  it  is  held  no  error  for  the  court  to  give  further  instruc- 
tions to  the  jury  during  its  regular ,  session  in  open  court  in  the 
absence  of  a  party  or  his  counsel  after  the  parties  and  their  counsel 
bave  been  loudly  called  at  the  door.  So  it  is  not  error  for  the  court 
to  give  additional  instructions  publicly  during  a  regular  session  of 
the  court  and  after  a  prolonged  but  unavailing  search  for  the  absent 
counsel  by  the  officers  of  the  court  under  its  direction.  Cornish  v. 
Graff,  36  Hun,  160;  McPherson  v.  St.  Louis,  I.  M.  &  S.  E.  Co.  97  Mo. 
253,  10  S.  W.  846. 

In  Taylor  v.  Hanley,  6  Smedes  &  M.  305,  judgment  was  reversed  for  error 
in  giving  instructions  to  the  jury  in  absence  of  the  parties  and  without 
their  consent  during  a  recess  of  the  court,  even  though  the  jury  had 
returned  and  asked  for  an  explanation '  of  a  matter  of  law,  for  it  con- 
travened a  Mississippi  statute  requiring  instructions  to  be  given  at  the 
request  of  a  party.  And  in  Bryant  v.  Simmons,  74  6a.  405,  a  remark 
by  the  court  at  the  time  of  taking  a  recess  that  a  verdict  would  be 
received  if  rendered  before  a  specified  time  was  held  to  be  such  Uotice 
that  nothing  would  be  done  in  the  case  during  recess  except  to  receive 
the  verdict  as  to  make  it  error  for  the  court  on  its  own  motion  to  re- 
charge the  jury  during  recess  in  the  absence  of  counsel  and  parties 
on  one  side.  In  Campbell  v.  Beckett,  8  Ohio  St.  210,  the  court 
quotes,  with  apparent  approval,  the  passage  given  above  from  Cook 
V.  Green,  6  N.  J.  L.  109;  but  adds  that  in  the  case  under  Consideration 
the  instructions  were  given  without  notice  to  the  absent  counsel,  and 
"during  the  hours  of  recess  of  the  court  when  it  was  neither  the  duty 
-  nor  custom  of  parties  or  their  counsel  to  be  in  the  courtroom."  It 
may  be  added  that  the  Ohio  case  was  decided  under  !i  provision  of  the 
Code  in  that  state  requiring  further  instructions  to  the  jury  to  be 
given  in  open  court  "in  the  presence  of,  or  after  notice  to,  the  parties 
or  their  counsel;"  and,  the  court  was  of  the  opinion  that  the  provision 
was  intended  to'  express,  and  did  in  fact  correctly  express,  the  common- 
law  rule  upon  the  subject. 

By  the  weight  of  authority,  sending  for  counsel  when  the  jury  return  into 
court  for  further  instructions,  unless  required  by  statute,  is  a  matter 
of  favor  or  courtesy  and  not  of  right.  Meier  v:  Morgan,  82  Wis.  289, 
62  N.  W.  174;  Alexander  v.  Gardiner,  14  R.  I.  15;  Kullberg  v.  O'Don- 
nell,  168  Mass.  406,  33  N.  E.  528;  Wiggins  y.  Downer,  67  How.  Pr.  .65; 
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Hiidson  V.  MinneapMisv  L.  &  M:.R.  Co'.  44  Minr(;''52,'46' N.'  W.  314; 
Cooper  V.  Moi-ria.^S  N.  J.  L.  607,  7'  Atl;  427:  In  the  case  last  cited 
the  court  says:  "In"eoptemplation  of 'law  tlie  parties  and  their 'coun- 

'  sel' remain  in  court  until  a  verdict  has  been' 'rendered  or  ihe  jury  dis- 
charged from  rendering  one."  'So,  iii  Cliapman  v.  Chicago  &  N.  W.  R. 
Co.  26  Wis.  295,  7  Am.  Rep.  81,  where  further  inst'ru'ctions  were  given 
to  the  jury  at  their  request  in  open  court,  but  in  the  absence  of  one 

■  of  the  parties  and  his  counsel,  to  whom  lio'  notice'  was  given,  it  was 
held  not  to  be  a  private  communication;  and  that  the  failure  of  the 
fcourt  to  give  the  customary  riotiee' was 'iio  error,  and  that  the  giving 
of  notice:  to  counsel  in  such  a  case  is  a  matter  of  gi*ace  or  favor  on 
the  part  of  the  court,  and  not  of 'legal  obligation-'  butthat  it  is  the 
legal  obligation  and  ;"duty  of  counsel  and  suitors  to-be  present  in 
•;  court  when  their  causes  are  moved  or  any  proceedings  "taken' in  them; 
and  if  they  are  not;;  it  is  at  their  own  risk,  and  hot  at  tl'ie  risk  of  the 
other 'party,  if  the'  eourt '  sees  fit  not  to  notify  ^thein."  It  is 'to  be 
observed  that  the  court  speak  of  the  fact  that  the  abserit  party  and  his 

,':.cdiUnselj  were  well  aware  of  the^  hour  in  the  evening  to  Which  the-  cdurt 
had  adjourned  for  the  express  purpose  of  reviewing  the- verdict,  if  any, 

,.  and  discharging  tl}e  jury;  ,and,!^lsp  that  the  court, expressly  approveioii 

,  the  custom  of  giving  notice  tpabseni;  counsel,, and.  makes  the  signiftcant 
,, remark  .that  "the  court  may  proceed  without  it  ;{notic6)  subject  to 
the  power  of  opening  l^he,, proceedings,,  wher.e  sulBcient  cause  .of.  ab- 
sence is  sho\Yp,.,and  ,it;.appears;  tha,t  injusti?^,  has  been,. done;'.?,  Tlie 
,  court  distinguished  tjje  pases  of  Kedipan  v.  ,'G ulnae,,  5,  Gal.  348,  and 
Campbell  iv,,  Beckett,  8  Ohio  St.  210  .(above),  from  the  one,  at  bar,  on 
,:th^  ground  t;hat,,the  former,  was  a  decisiQn,  under  .gLi statute  Of  Gali- 

,  fpjrnift  positively,  prohibiting   furthpi;  ;instructions  in   tjie;  absence  of 

.  qounsgl,  ^nd  tjiat,  the,  Ut^jter  was,  a  case  where,  unlike,  the  one  at  I  bar, 

the  furtjier  ,j,o§tructio^ls  were  given  during  a  recess  of  the  court,. and  in 

....tl^e  absence  of  bo);h,,  parties  and  their  counsel.     But  under  a-.statute 

I,   providing  tji^t  while  tlies. court  m^y  adjourn  from  tijme, to jtime  during 

,the.,a.|3sence,  of,  the  ,jury,  it:  iBi_ ,",ta, ■  be,  deemed,  open  for  every  p.Brpose 

connected  with  the,  cause  subpiitted  to  the  jury  until  a  verdict  islren- 

;,.dered  or  the  jury,  discharged,"  it  is.  not  .error  to  give  further-  iastrue- 

i     tions  during  adjournment,  in,  the  absence  .of  counsel  who  made  noiar- 

,  ..rangement  t,o  be  called;..  ,Reilly  v.  Bafljer,  .40  Minn.  212,  48  N...  W.  ®09. 
The  jury  must  be  brought  into' open  court  to -rCaeive  ahy  further  in'struc- 

-  :  tions  in  the  case.  Chicago  &  A.  R.  Co:  v.  Enbbins,  159  111.  508,  43  N. 
.,E.'332,  reversing  54' 111.  App.  611;  O'Connbr  v.'Outhrie,  11  Iowa,  80; 
(.ireely.  v.    Weaver,  ^-    Me.    — ,'  5'   Atl.    267;;:   llopkins    v.    Bishop, 

01  Mich.  328,  51  N.  W.  902;  Chouteau  v.  Jupiter  Iron  Works,  94' Mo. 
,..,388„.7' S.  W.,467;  Glenn!  v. , Hunt,  32QMo.  3.30y  85  S..Wi  I'Sl;  WateK*^ 

town  Bank  &,Loan  Co.  v.  Mix,  51  N.  ¥.558;' -Com.  v.  Ware',  137  ^Pa. 
,    465,,  2.0  Atl.,,806;  !Les,ter  v.  Haysj  14  'lex.  Civ.  ,App.>  643,  38  S.  W.  52. 

As  ■  an  exception  to  the-  rule' thkt 'further  instructions  must  be'  given  in 
Open  court  in  the  presence  of  counsel,  it  seem^  that  the  judge  may'  go 
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alone  tto.  the  jiarors'rcrom  to  g'ivei'them  further  inatruotions  at  their 

request    (Tayloriv.  'Betsfordj;  33,  Johns,  i  487 ; ;  Moody^  v.  Borberoy,   4 

iDeiSio,..,115)! ;   Or  may  send  them  .written:  inatruotiona  ^at 'their  request 

(Plunlcett  V.' AppletOrlj,'9i  JoHtes  &  S.  J59)i,  provided  that  in  each  case 

the/paptip^  giv^.  thpir,  express,  cqnserit,  ivhioli  it  seems  ,inupt;bei  alSrma- 

tively,  proved  and.  cannot , be  inferred,  frpm  counsel's  failure  tp- /object 

,wl)en  .knowing  that.tjifi  judge.is,  gping  to  do  eitheif  ope  of,  thQse,,(jhings 

,(sain^,jca^qsj;  Panes  v.,f  ea,rson„  f|,  Ind.,,ABEi,  ^*'5'  3?.  N.,]!;.  976),.     In 

.Vy'Jjitney  v.;  ,^.rim,,l  Hill,  61,  jthe,  ,complafBii;ig  pSirty  hg,d't,9ld  tlje,  judge 

tljiat  th?,  jury  w,isl)pd,,to  see,.hi;^i,  and,  i,t -was  held  ,tq,  be  equiva,lent  to 

an  express,  consent  that, the  justice;  slipjild  go  into,,  the  Jury  room,    So, 

top,  it  ,S|e^nis  no. groundr  f or  a, new  trial  t|lia,t,the  jury  are  giyen  further 

„inB(trt)et,i,pnS|,in  i^eir  o^ifn  room  provided  ,the.par,ties  or  th^ir  cpoinsel 

■are.,  present,   pr  ,  have,  notice    and   an   oppprtunity 'of,  beingi'present. 

Rogers  v, .Moulthrop,  13  Wend,.;, 274,;  .CdoJcv,.  Green,  6  ^i,,J.  L.,ip9. 

The. cases  in  New  Hampshire  also  form  an  exception  to,  tbe  rulej,  and  it  is 

,    settled-in  that, state  that  upon  the  request  of  tlie  jury  after  they -have 

retired,  andi  after  the  court  has  adjpurned,  the  judge  may  send,  them 

,  .further  instruetipns  in,  writingnas ,  tp  a  matter  pf  law,  even  though 

'  counsel!  are  not  present  {School  Dist.  No.  1  Vi:,15ragdonj  23  N.,  H.>  507, 

i\517,  which ist3,tes I  that  the  broad, rule  of  Sargent,  r.  Rpberts,  1' Pick. 

.  ,542,  11  Am.  Dec.  185,  is  not  recognized  inrNejivi.HanLpshire),  but:can- 

I i not:  sendi  them'furtlier  instruobions  as  ,to  a  matter  of  fact  (Sharpley  v. 

White,  6;N.  H.  172j,176,),  since  any. rerror  in  stating,  the  evidence  to 

the  jury.,eaiwiDt  b&. corrected,  jasi  a  matter i  of  laAV  may,  upon  excep- 

, ,tions  tp^  the , written  instructions,  which  should  be  returned;  by  the  jury 

;  with  the  other  papers:  in  the. case  when  they  come  into  court. 

So,  top,  in  South  Carplina,'  what  communicatipn  may  be  made  by  the  'tourt 

tp' the  jury  after  they  have'  retired  is'  left  entireljf  tp  the  discretion 

,'.!>  of  the-  judge    (Goldstaith' v.  ■SdTomo'ns,   2   Strobh:   L.   296,  300, 'Which 

disapproves  of  Sargeht"v.  Rpberts,  1  Pick.  342;]]  Am.  Dee. '18S) . 

In  Virginia,  also,  it  wpuld  seem  to  be  left  to  the  discretion  of  the  judge 
as  to  what  communications  he  shall  make  to  4h«i,jury  during  tih,ei,r j  dej; 
liberations.  See  Philips  v.  Com.  ,19  Gratt.  485  (where  it  was  held  not 
a  grourid  for  new  trial  that  the  judge  visited  the  jury  in  their  Troom 
arid  inquired  after  their  h'ealtli  and  iook'  personal  'custody  of  a'juifo'r' 
^Separated  ifrom:his  fei'pws  for  a  short  time ;  and  the'oourt  was  also 
.of:  tjie, opinion, that  it,  is  fin  yie,-,eom.]jetency  of  a;judge  out  of  court, 
,ap  .nec.^sspty  p,r,p,e(;asj(5njmay  requir^  t/:j,dj^ej:H;,  superintend,  apd, charge 
juryman  and  other  officers  of  ^the  court  in  mattej-s'pertaining  to  thpir 
6mcial  conduct  and  beliavior  out  of  court")  1  See  also  Buntin  v.  Dan- 
'ville,  93'  Va.  200,  24S.  E.'SSO;  in  'whichitheMrreguIarity  of  ^retv^rning' 
a  correct  answer  tp  a  question  from  the  jury,  without  informing  coun- 
sel untir'afiter 'verdict, 'was  held  npt '  sufficient  to  vitiate ''a  verdict' 
'  O^iibferwise  Cpi-rect.     '■  ■'  ''■''     '  '       '     ■' 

111' the  tjniteil  States  circuit  cpurt, '^ sitting  in  Rhode '  Island,'  the  practice 
'■'    is  that'if"tiie  jur'y  send   a  written  reqiiest  fpr  instrufctipn  frorii  the 
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court  when  not  in  session,  the  court,  after  summoning  the  counsel 
and  making  known  to  them  the. inquiry  of  the  jury,  will  then  answer 
it  in  writing  if  the  court  think  it  safe  and  proper  to  do  so.  Norris  v. 
Cook,  1  Curt.  C.  C.  464,  Fed.  Cas.  No.  10,305. 
See  17  L.R.A.(N.S.)  609  (State  v.  Murphy,  17  N.  D.  48,  115  N.  W.  84,  16 
Ann.  Cas.  1133),  for  a  note  on  the  effect  of  communications  by  the 
judge  with  the  jury  hot  in  open  court.  The  note  includes  cases  in  which 
there  was  some  actual  communication,  oral  or  written,  between  the 
judge  and  jury,  not  in  open  court,  and  cases  in  which  the  judge  en- 
tered the  jury  room,  whether  he  actually  communicated  with  the 
jury  or  not;  but  it  does  not  include  cases  involvihg  communications 
in  open  court  in  the  absence  of,  or  without  notice'  to,  parties  or  coun- 
sel. It  is  laid  down  as  a  general  rule,  based  on  Sargent  v.  Roberts, 
1  Pick.  337;  11  Am.  Dec.  185,  that  "any  communication  between  the 
judge  and  jury'  after  they  have  retired  to  deliberate  upon  the  verdict, 
except  in  open  court,  is  improper."  Numerous  authorities  are  cited 
sustaining  the  rule  under  a  great  variety  of  circumstances,  including 
cases  where  the  judge  went  to  the  jury  room,  sometimes  entering  it, 
sometimes  standing  in  the  door,  and  talked  with  the  jury  in  response 
to  questions  by  them  or  pertaining  to  matters  involved  in  their  deliber- 
ations, but  without  the  presence  of  counsel  or  the  parties.  The  note 
also  contains  a  large  collection  of  decisions,  too  numerous  to  be  cited 
here,  in  which  various  communications  between  the  judge  and  jury 
were  held  to  be  harmless,  including  casual  or  apparently  inadvertent 
visits  to  the  jury  room  by  the  judge,  questions  by  the  jury  which  the 
judge  declined  to  answer  out  of  court  because  he  had  no  right  to  do  so, 
and  several  other  incidental  situations  which  were  not  deemed  suf- 
ficiently prejudicial  to  justify  a  reversal.  The  note  also  considers  cases 
involving  questions  as  to  when  parties  or  counsel  may  be  deemed  to 
have  consented  to  the  communication  between  the  judge  and  the  jury. 
A.  later  note  supplementing  this  is  found  in  L.R.A.lSlSDj-  719. 

3.  Inducing  agreement. 

The  judge  must  not  coerce  the  jury  into  agreement  upon  a 
vei:dict  by  intimidatioii  or  threats  to  subject  them  to  any  un- 
reasonable inconvenience,*  yet  he  may  and  ought  to  urge  upon 
the  jury  all  proper  motives  to  induce  them  to  agree  upon  a  ver- 
dict, such  as  the  propriety  of  a  spii'it  of  legal  concession  in  their 
deli|)erat;ions,  and  the  importance  to  the  parties  and  the  public 
of  a  verdict  and  the  saving  of  time  and  expense  of  a  new  trial.* 

1  Spearman  v.  Wilson,  44  Ga,.  473 ;  Pierce  v.  Pierce,  38  Mich.  412 ;  Green 
V.  Telfair,  11  How.  Pr.  260 ;  Slater  v.  Mead,  53  How.,  Pr.  57 ;  Miller  v. 
Miller,  187  Pa.  572,  41  Atl.  277;  Terre  Haute  &  I.  R.  Co.  v,  Jaqkson,: 
81  Ind.  19j  Obear  v.  Gray,  68  Ga.  182;  Phoenix  Ins,  Co, . v.  Moog,  81 
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Ala.  33.'5,  1  So.  108  j  Taylor  v.  Jones,  2  Head,  665.     Compare  Erwin  v. 
Hamilton,  50  How.  Pr.  32. 

Where  a  jury  return  and  report  that  they  stand  eleven  to  one  for  plain- 
tiff, the  remark  of  th^  trial  judge  in  sending  them  back,  that  if  "any 
juror  has  stubbornly  refused  to  do  his  duty  or  wilfully  tried  to  bring 
about  a  disagreement  so  as  to  interfere  with  the  administration  of 
justice,  I  will  send  him  to  jail  for  contempt  of  court,''  warrants  a  re- 
versal of  a  judgndent  ,upon  a  verdict  for  plaintiff.  Lively  v.  Sexton, 
35  111.  App;  417. 

There  should  be  no  intimation  of,  extended  confinement  if  they  do  not 
agree.  Phoenix  Ins.  Co.  v.  Moog,  81  Ala.  335,  1  So.  108.  Thus,  a 
threat  to  keep  the  jury  together  »  period  of  four  days,  unless  they 
sooner  agree  upon  a  verdict,  constitutes  coercion  inconsistent  with 
;  their  proper  independence.  Terre  Haute  &  I.  E.  Co.  v.  Jackson,  81  Ind. 
19.  Anfl  it  is  error  to  compel  the  jury  to  bring  in  a  verdict  or  remain 
in  coiifinement  for  four  days  witjiout  the  aid,  protection,  or  even 
presence  of  the,  qourt.  Ingersoll  v.  Lansing,  51  Hun,  101;  McCormick 
V.  Cox,  8  Colo.  App.  17,  44  Pac.  768  (two  days).  So,  it  is  error  to 
state  that  the  jury  will  be  kept  together  during  the  entire  term  if  it 
lasts  three  weeks,  unless  they  sooner  agree  upon  a  verdict,  where  a 
verdict  was  returned  the  next  day.  Chesapeake,  0.  &  S.  W.  R.  Co.' 
V.  Barlow,  86  Tenn.  537,  8  S.  W.  147.  And  in  North  Dallas  Circuit  R. 
Co.  V.  McCue ;—  Tex.  Civ.  App.  — ,  35  ^.  W.  1080,  it  was  held  that 
the  court  has  no  authority  to  tell  the  jury  that  he  will  keep  them 
together  until  the  term  has  expired,  if  necessary. 

But  see  Biintin  v.  Danville,  93  Va.  200,  24  S.  E.  830,  in  which  it  was  held 
to  be  no  abuse  of  discretion  for  the  court  to  state  that  he  would  keep 
the  jurors  together  until  the  end  of  the  term,  unless  they  returned  a 
verdict, ,  and  .th^t  the  case  was  so  plain  that  it  ought  to  be  decided  in 
five  minutes,  though  it  was  said  to  be  the  better  practice,  not  to  state 
how  long  the  jurors  will  be  kept  together  unless  they  sooner  agree. 
So  it  is  not  error  for  the  court  to  state  that  there  are  two  more  weeks 
of  the  term  and  that  he  will  give  the  jury  plenty  of  time  to  consider, 
accompanied  by  a,  direction  to, the  sheriff  to  provide  comfortable  ac- 
commofiations  fo!^  tljem,  Osborne  v:  Wilkes,  108  N.  C.  651,  13  S.  E. 
285.  Nor  can  the  jury  be  deemed  to  Ijave  been  coerced  into  rendering 
a  verdicti  by  the  statement  of  the  judge  immediately  before  they  retired 
I  th^t  itthpy  did  not  agree  upon  ,a  verdict  until  after  adjournment  they 
should  seal  their  verdict  and  separate  and  not  return  until  the  follow- 
ing Tuesday,  the  next  day  being  Saturday  on  which  the  court  did  not 
sit  for  jury  trials,  and  the  following  Monday  being  a  holiday.  Dar- 
lington V.  Allegheny  City,  189  Pa^.' 202,  42  Atl,  112.  The  court  says 
that  the  judge  had  a  )^igl>t  t°  assume  that , the  |ury  knew  that  if  they 
did,  not,  agree  they  could  conimvini<;ate  with  him  or  other  judges  of 
equal.  po,wer.  But  in  McCoombs  v.  Ifpster,  64  Mo.  App.  613,  it  was 
,  held  that  a  statement  by  the  court  to  the  jury  on  Saturday  evening, 
that  he  must  leave  on  a  specified  train,  and  that  if  they  cannot  agree 
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before  train  time  he  will  leave  some  one  to;  receive  their  verdict,  and 
that  they  can  stay  until  morning  if  they  do.  not  sooner  agree,  was  re- 
iversible  error,  where  the  jury   returned  a  verdict  in  a  few  minutes 
.,,.  after  being  infornaed  by  the  sheriff  at  the  court's  direction  th^t  it. 
was,  time  for  him  to  go  and  tha,t  he  wished  them  'to  report  the  pros- 

;       pect  of  a  verdict,., 

It;  is  no  longer  permissible  to  starve  ,  a  jury  into  returning  a  verdict. 
XJius.it  is  error  to  infprm  a  jury  which  has  been  out  all  night  without 
supper  or  breakfast  that  meals  will  be  allowed  them  only  at  their 
own  expense,  where  an  agreement  was  reported  within  ten  minutes 
thereafter.  Physioc  v.  Shea,  75  Ga.  466.  And  instructing  a  jiiry 
shortly  before  midnight  on  Saturday  that  they  will  have  to  cease 
deliberation  during  Sunday  and  will  be  kept  together  and  given  their 
meals  and  a'  place  to  sleep  at  their  own  expense  is  aufSoient  to  require 
the  setting  aside  of  a  verdict  which  \vas  rendered  by  the  jury  'a  few 
minutes  later.  Henderson  v.  Reynolds,  84  Ga.  159,  7  L.R.A.  327,  10 
S.  E.  734.  And  a  verdict  agreed  upon  within  several  hours  after  an 
order  of  the  court  that  the  jury  be  locked  up  ilntil  they  should  agree, 
without  allowing  them  to  have  dinner,  was  set  aside  in  Hancock  v. 
Elam,  3  ^axt.  33. 

Upon  the,  question  pf  the  coercion  of  a  disagreeing  jury  generally,  see  note 
.    to.  Darling  v.  kew  York,  I".  &  B.  E.  Co.  16  L.lR.A.  643. 

2  Green  v.  Telfair,  11  How.  Pr.  260';  Allen  v.  Woodson,  50  Ga.  53;  Pierce 
V-  Rehfuss,  35  Mich.  53;  Kelly  v.  fernery,  75  Mich.  147,  42  N.  W.795; 
20  R.  C.  L.  p.  247,  §.  31.  But  instructing  them  that  they  must  com- 
. promise  on  the  amount,  held  error.  Edens  v.  Hannibal  &  St.  J.  R.  Co. 
,72' Mo.  212.  See  also  North  Dallas  Circuit  K.  Co.  v.  McCiie,  —  Tex. 
Civ.  App.  — ,  35'S.  W.  1080,  in  whibh  it  W'as  held  that  the  court  has 
no  authority  to  tell  the  jury  of  the  trouble  and  dxpSnse  of  trial's. 

Tlie  court  may  properly  advise  the  jury  that  it  is  their  duty  to  try  to 
''agree.'  Phoenix  Ins.  Co.  v.  Moog,  81  Ala.  335,  1'  So.  108;  Wheeler  v. 
Thomas,  67  Conn.' 577,  35  Atl.  iddi  And  in  sending  hack'  a  jury  for 
further  deliberation  may  state  that  the  court '  does  ' not  think  it' will 
'  trouble  them  to  agree  by  following  the  irule  that  in  civil  cases  the  jury 
may  upon  conflicting  evidence  find  a  verdict  in  accordance  with  the 
preponderance  of  the  testimony.     Austin  v.  Appling,  88  Ga.  54,  13  S. 

^      E.  955.    And  it  is  proper  to  state  that  while  no  juror  is  required  to 

"  .  surrender   his   conscientious   convictions   for  the   sake   of   reaching   a 

verdict,  the  fact  that  his  judgment  is  opposed  to  that  of  the  majority. 

of  his  fellows  should  induce  him  to  doubt  the  correctness  of  his  own 

..views  and  to  weigh  carefully  the  opinions  of  his  associates  and  the 

' '  arguinents,  and  reasons  On  which  they  are  founded.'   Ahe'arn  v.  'Mann, 

]6(l  N.  H.'4'72;  Gibsbii  y.  Minneapolis,  St.  P.  &  S.  S.  M.  R.  Co.  S5  Minn. 

177,  56  N.  W.  686.     This  on  the  principle  that' all  men  usually  know 

more  than  one  man  and  thslt  he  ought  to  give  due  deference  to  the 

will  of  the 'majority.     Cowan  v.  tJmbagog  Pulp  Co.  91  Me.  26,  39  Atl. 

340.     So,  it  is  proper  to  instruct  the  jury  that  no  juror  should  refuse 
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to  agree  from  mere  pride  of  opinion,  tliough  he,  should  not  surrender 
any  conscientious  views.     Warlick  v.   Plonk,   103   N.   C.   81,   9   S.  E. 

,,  •  190.  But  a  statement, of  the  trial  judge  upon  calling  the  jury  into 
court,  and  being  informed  that  eleven  of  the  jurors  could  agree  on 
a,  verdict,  that  he  trusted  that  every  juror  was  acting  rationally 
and  that  no  one  was  acting  from  a  dogmatic  spirit  merely  for  the 
purpose  of  lasserting  his  opinion,  constitutes  reversible  error.    MoPeak 

:  :     V.  Missouri  P.  R.  Co.  128  Mo.  617,  30  S.  W.  170. 

Any  language  of  the  court  is  improper  which  may  reasonably  be  construed 
t6  mean  that  a  juror  may  yield  individual  convictions  of  right  and 
agree  with  his  fellows  for  the  sake  of  reaching  a,  verdict,  whether  or 
not  his  judgment  is  convinced  and  his  conscience  satisfied.  Randolph 
V.  Lampkin,  90  Ky.  551,  10  L.R.A.  87,  14  S.  W.  538;  Goodsell  v.  See- 
ley,  46' Mich. -623,  10  N.  W.  44;  Sargent  v.  Lawrence,  16  Tex.  Civ.  App. 
640,  40  S.  W.  1075;  Mahoney  v.  San  Francisco  &  S.  M.  R.  Co.  110 
Cal.  471,  42  Pac.  968.  Thus,  it  is  error  for  the  court  to  state  to  the 
jury,  after  their  failure  to  agl'ee,  that  if  tliey  cannot  obtain  exactly 
what  they  want  "get  the  next  best  thing  to  it."  Southern  Ins.  Co.  v. 
White,  58  Ark.  277,  24  S.  W.'  425.  And  it  is  error  to  instruct  the  jury 
that  the  law  expects  and  will  tolerate  reasonable  compromise  and  con- 
cessions in  order  to  arrive  at  a  verdict.  Richardson  v.  Coleman,  131 
Ind.  210,  29  N.  E.  909.  And  an  assignment  of  error  that  the  remarks 
of  the  court  coerced  the  jury  into  rendering  a  verdict  not  in  accord- 
ance with  their  belief  will  be  sustained,  where  they  were  told  that  the 
rendition  of  the  verdict  was  a,  matter  of  judgment,  and  not  of  con- 
science. Miller  v.  Miller,  187  Pa.  572,  41  Atl.  277.  And  to  state  that 
"no  juror  ought  to  remain  entirely  firm  in  his  own  conviction  one  way 
or  the  other  until  he  has  made  up  his  own  mind  beyond  all  question 
that  he  is  necessarily  right  and  the  others  are  necessarily  wrong"  is 
to  announce  an  incorrect  statement  of  law  which  will  require  reversal. 
Cranston  v.  New  York  C.  &  H.  R.  R.  Co.  103  N.  Y.  614;  9  N.  E.  500 

In  order  that  a  verdict  may  result  from  a  further  deliberation  of  the  jury 
after  proper  admonitions  as  to  their  duty  to  try  to  agree,  it  is  well 
settled  that  it,  is  entirely  within  the  sound  discretion  of  the  judge 
as  to  how  long  to  keep  them  together,  and  it  is  no  error  or  irregularity 
for  him  to  refuse  to  discharge  them  until  he  is  satisfied  that  there  is 
no  reasonable  prospect  of  an  agreement.  White  v.  Calder,  35  N.  Y. 
183,  33  How.  Pr.  392;  Erwin  v.  Hamilton,  50  How.  Pr.  32;  Coit  v. 
Waples,  1  Minn.  134,  Gil.  110;  Grerman  Sav.  Bank  v.  Citizen's  Nat. 
Bank,  101  Iowa,  530,  70  N.  W.  769;  Chesapeake  &  0.  R.  Co.  v.  Cow- 
herd, 96  %.  113,  27  S.  W.  990.  See  People  v.  Green,  13  Wend.  55, 
where  the  jury  were  discharged  after  they  had  deliberated  only  thirty 
minutes,  and,  although  a  criminal  case,  the  rule  seems  to  apply  with 
even  greater  force  in  civil  cases. 

When  satisfied  there  is  no  reasonable  prospect  of  an  agreement  it  is  his 
duty  to  discharge  them.     People  v.  Green,  13  Wend.  55;  Green  v.  Tel- 
fair, 11  How.  Pr.  260.     But  the  judge  cannot  make  an  agreement  of 
Abbott,  Civ.  Jur.  T.— 51. 
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the  jury  a  condition  of  their  discharge.  Slater  v.  Mead,  53  HoW.  Pr. 
57. 
And  it  seems  he  should  not  intimate  to  them  how  long  he  intends  to  keep 
them  together.  Green  v.  Telfair,  11  How.  Pr.  260;  Eeg.' v.  Charles- 
worth,  1  Best  &  S.  523,  where  Crompton,  J.,  says:  "It  is  a  dangerous 
thing  to  say  that  the  jury  should  be  discharged  in  a  certain  time,  or 
in  a  few  hours.  I  think  that  they  ought  to  be  kept,  not,-  aa  the 
chief  justice  says,  to  coerce  them,  but  for  such  a  time  as  they  should 
not  be  able  to  s'ay,  'We  need  not  agree i  in  a  verdict;  we  will  wait  for 
such  a  time i  and  then,  we  shall  be  discharged.'"  Compare  Erwin  v. 
Hamilton,  50  How.  Pr.  35.  Where  the  jury  were  instructed  that,  they 
would  be  kept  together .  for  more  than  twenty-four  hours  longer,  at 
their  own  expense,  and  a  verdict  was  agreed  upon  within  a  few  min- 

rutes  thereafter,  a  new  trial  was  granted.     Henderson  v.  Reynolds,  84 
:■   '  Ga.-  159,  ,10  S.  E.  734,,  7  L.R.A.  387,.     In  someistates  the  matter  is 
regulated  by, statute;  as  in  New  York,,  virhere,  following  the  common- 
law  rule,  the  Code  of  Civil  Procedure  provides  ■  that  the  jury  may  be 

,  discharged,  an  case  of  disagreement,  after  being  kept  together  for  such 
a  time  as  is  deemed  reasonable  by  the  court.  N.  Y.  Civi  Prae.  Act, 
§  463.         , .      •  , 
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1,1  iFprm  of  general  verdiqt.  , 

5!.  Verdict  may  be  lOral.  or  written., 

3.(  iSigning ,  the  iverdict. 

4. ,  Surplusage..  ,  , ; 

Si  Conforming  verdict  to  evidence. 

61.'  Obedience  to  instructions,     i 

7-i  Responsiveness  to  rissufesi  < 

8.  Cei-tainty  ' as  to  prevailing 'party.,! 

9.  Certainty  as  to  finding  or  recovery. 

10.  Stating  amount  of  _  repovery. 
,.,  a,.  In  general,         ,       ,,, 

,  b.  Coinputing   ijnteres'ti. ,     , 

11.  Allowing  more  than  deiriandpd. 

12.  Allowing  excessive  damages.., 
13,,  Allowing  inadequate  damages. 

14.  Improper .aljpwanp^  of  interest. 

15.  Keception  of  .verdiotj . 

,  a.  .When,  where,  .andi  by  whom  1  received.  . ,  ,  • , 

b.  Presence  of  parties.  . 

c.  Polling  the  jury., 

( 1 )  In  general. ,  :       , 

(2)  When  request  to  poll- should  be  made. 

(3)  Mode  'Of  polling. 

( 4 )  Right   and   consequence   of '  dissent. 

16.  .((^hance  verdict. 

17,.  Compromise  :0r  quotient  verdict. 

18.  Number  and  ijnanimity  of  jurors. 

19.  .Amendmeiitj  0,f,.yerdict.j,  ,,,     ,,    ,    ,,,.  , 

,    a.  Ppjwjer  of  jury  tp.pprr,^pt  verdict.     ,, 

b,  .Power  pf  court  to  require  jury  to  correct.  , 

c.,  Ppwer  of  court  to  cprre.ct. 
;  ,d.  Argument  on  question  of  correcting. 

e.  Exception  to  correction 

f.  Time, for, amendment. 

!0, :  Sealed  verdict. 

L.  Form  of  general  verdict. 
In  tlie  absents^  of  aii  express  statute,*  or  nile  of  court,^  pre- 

"■803'    ■ 
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scribing  the  form  of  a  general  verdict  to  be  returned  by  the 
jury,  the  form  of  the  verdict  is  governed  by  no  hard  and  fast 
rule ;  and  so  long  as  it  clearly  manifests  the  intention  and  find- 
ing of  the  jury  upon  the  issue  submitted  to  them,  it  will  not  be 
overthrown  because  of  defects  of  form  merely.^         ' 

1  Statutes  sometimes  prescribe  the  form  of  the  verdict.  An  article  of  the 
Louisiana  Code  of  Practice  (art.  522)  declaring  that  "the  form  of  a 
general  verdict  consists  in  the  foreman  indorsing  on  the  back  of  the 
petition  these  vrords,  'verdict  for  the  plaintiff  for  so  much,  with 
interest,'  if  it  has  been  prayed  for;  or  'verdict  for  the  defendant,' 
according  as  the  verdict  is  for  plaintiff  or  defendant,"'  was,  however, 
held  to  be  directory  merely  and  a  substantial  o&mplianee  therewith  to 
be  sufficient.  Wichtrecht  v.  Fasnacht,  17  La.  Ann.  166  (sustaining  a 
verdict  thus, — "we  agree  to  give  to" ) . 

The  Louisiana  statute  was  held  to  have  no  application  to  a  verdict  rendered 
in  a  Federal  court  sitting  in  that  state,  in  Parks  v.  Turner,  12;  How. 
39,  13  L.  ed.  883 ;  the  sufficiency  of  the  verdict  in  its  form,  as  well  as 
the  question  of  its  force  and  effect,  depending  upon  the  rules  of  the 
common  law  and  the  statutes  of  the  United  States.  This  case,  it  will 
be  seen,  was  decided  prior  to  the  act  of  Congress  of  June,  1872,  con- 
forming the  practice,  pleadings,  and  form  and  mode  of  proceeding  in 
the  Federal  courts  as  nearly  as  may  be  to  that  of  the  state  courts 
in  which  they  are  sitting.  Although  an  early  case  (Abbott  v.  Curtis 
&  Co.  Mfg.  Co.  25  Fed.  402)  held  that  this  statute  did  not  relate  to 
the  form  of  verdict,  it  now  seems  settled  that  it  does  and  that  the 
form  of  verdict  is  determined  by  the  state  practice.  Bond  v.  Dustin, 
112  U.  S.  604,  28  L.  ed.  835,  5  Sup.  Ct.  Rep.  296;  Glenn  v.  Sumner, 
132  U.  S.  152,  33  L.  ed.  301,  10  Sup.  Ct.  Rep.  41;  Knight  v.  Illinois 
C.  R.  Co.  103  C.  C.  A.  514,  180  Fed.  368. 

8  Thus  rule  33  of  the  Massachusetts  superior  court  of  1874  prescribed  that 
"the  general  form  of  verdict  shall  be  as  follows:  If  for  plaintiff, 
'The  jury  find  for  the  plaintiff,  and  assess   damages  in  the  siiin  of 

;'  if  for  the  defendant,  'The  jury  find  for  defendant,'^  unless 

the  court  shall  in  particular  Cas6s  othervirise  ordeV."  Arid  a  paper 
signed  by  the  foreman  of  the  jury,  although  it  did  not  mention  the 
name  of  the  case  in  which  it  was  rendered,  finding  "for,  plaintiff  in 
the  sum"  specified,  and  which  showed  that  it  had  been  rendered  in 
open  court  as  the  verdict  in  that  casfe,  arid  had  been  filed  in  the 
case  as  such  verdict,  was  held  to  be  an  effective  verdict  for  plaintiff 
within  the  rule  of  court  mentioned,  inasmuch  as  the  record  of  the 
court  supplied  any  omission  as  to  the  title  of  the  cause,  in  Miller 
V.  Morgan,  143  Mass.  25,  8  N.  E.  644.  ...        ;.      r,     ■    r- 

8  Lincoln  v.  Ca,mbria  Iron  Qo;  103  U,  S.  412,,  26  L..  ed.  518.  , 

The  rule  is  that  a  verdict  is  not  l?ad,  for  informality  if  the  court  can 
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understajid  it.  It  is  tO;haye  a  reasonable  intendmunt,  and  is  |to  re- 
ceive a  reasonable  construction,  and; must  not  be  avoided  except  from 
necessity.'  Steele  ,v.  Empson,"  142  Ind.  397,  41  N.  E;  ■822.,  Aijd  im- 
material  defects  or  unimportant  inaccuracies  will  not  prevail  to  over- 
throw the  verdict." ^,'c,ase,.v,  Hall,^2,lnd.  Terr.  8,  46  S.  W,  180,  .citing 
Elliott,  App.  Proc.  p.  292,  §  342;  Hartford  If.,  Ins.  Co.  v.  Vanduzor, 
49  111.  489;  Floege  v,  Wiedner,  77  Tex.  311,  14  S.  W.  132;  Harran  v. 
"        Klaus,  79  Wis.  383,' 48  K  W."479.'  "'    '  '" 

Nor  ^  will  mere  cleri<;al,\inaccuracieS|  ,he  permitted  to  destroy  a ,  ■vserdiot 
otherwise  unobjectionable;  such  as,  "We,  the  juror^"  instead  of  "We, 
the  jury,''  or  misspelling  the  word  "foreman.''  Ryors  v.  Prior,  31 
Mb.  App.  555.  Or  a  slight  error  in  spelling  the  plaintiff's- name  in 
the  body  of  the  verdict,  his  name  being  correctly  spelled  in  the  other 
places  wherfe  found.  Missouri,  K.  &  T.  R.  Co.  v.  Turley,  1  Ind.  Terr. 
275,  37  S.  W.  52.  To  similar  effect  see  Edmondsdn  v.  Reals,  27  Kan. 
656.  '  :.'•'"  I  ■    ■     .-    . 

The  mere  fact  that  the  verdict  is  entitled  in  the  name  of  the  plaintiff  and 
one  of  the  defendants  is  immaterial.  Indeed,  it  need  rtot  be  entitled 
at' all.    McGarrity.  V.  iByiiigton,  12  Cal.  426.    ' 

And  a '  verdict  the  caption  to  which'  named  the  defendant,  a  railroad  cor- 
•  poration,  by  its  initials  merely,  bu-^  otherwise  sufficiently  identified 
the  cause,  and  in  which  the  findings  of  the  issue  submitted  could  be 
ascertained  and  clearly  understood,  was  upheld  in  Kelsey  v.  Chicago 
&  N.  W.  R.  Co.  1  S.  D.  80,  45  N.  W.  204.  Arid  in  Missouri  P.  R.  Co. 
y,  Kingsbury,  —  Tex.  Civ.  App.  — ,  25  S.,  W.  322>  a  verdict  against 
a  corporation  described  by  abbreviations^of  the  several  words  con- 
stituting its  name  was  held  to  auth^|izfe  the  entry  of  a  judginent 
against  the  corporation  by  its  proper  nam«,  the  verdict  indicating 
with  sufficient  6leai:ness  the  party  against '  which,  it  was  rendered. 

So,  also,  that  the  jury  say  they  "believe"  instead  of  "find"  is  a  mere:  formal 
"defect,  not  invalidating  the  verdict,,  see  Patton  y.  Gregory,  21^  Tex. 
5i3.  "What '  they  find  or' what  they  believe  is  from  the  evidence,  and 
in  either  form  of  expression  amounts  to  the  same  thing.'' 

Nor  is  the  validity  of ,  the  verdict  affected  by  the  use  of  the,  dollar  sign 
,( $ ),  instead  of  the  ,word  ,dollars^ ,  in  assessing  damages. .  i  Mayson  v. 
'Shepp'ard,  46  S.  C.  L.   (12  Rich.),,254.  ,;  ,,        . 

Nor  will  the  omission  of  the  word  "dollars"  following  the  amount  of  the 
recovery  awarded  affeqt  the  validity  of  the  verdict.  Hopkins  v.  Orr, 
124  U,.  ^,,.510,  31  L.  ,ed.  ,523,  8  Sup.,  Ct.  Rep.  590.  So  held  also 
of  the  omission  of  the  doHair  sign  preceding  the  amount  of  ithe  recov- 
ery set  out  in  figures.  Provo  Mfgj  Co.,  v.  i  Severance,  51  Mo.  App.  260. 
,  See  also  Hall  v.  King,  29  Ind.  205  (sustaining  a.verdiot  assessing  the 
amqunt  of  the  recovery  at  a  sum  specified  in  words,  but  omitting  the 
word  "dollars/'  but  in  which  .the  amount  was  ,a;ls9  set  out  in  .figures 
to  which  was  prefixed  the  dollar  sign  ($j.  In  i Illinois  a  verdict  in 
which  the  word  "dollars"  is  omitted  is  defective  in  substance  ( Kanka- 
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kee  Stone  &  Lime  Co.  v.'Cdganj  74  111.  App.' 78);  unless  it  appears 
that  the  clerk  in  reading  the  verdict  supplies  the  omitted  word,  and 
the  jury  through  the  foreman,  in  response  to  the  question  propounded 
by  the  clerk,  declare  that  the  verdict  as  reail  by  the  clerk  i^  their 
verdict.  GrifHn  v.  'Larned,  111  111.  432;  Mexican  Amole  Soap  !Co.  v. 
Clarke,  72  111.  App.  655.  '     ' ''      '      '    ' 

Nor  does  the  oniission  of  both  the,  word  "dollars"  and;,th,e  d,9,llar  sign, 
where  the  suit  is  for  money  and  the  charge  does  not  authorize  the 
recoveiy  of  anything  else.  Gulf,  C.  &  S."  F.'  E.' Co.  v.  Fink,  4  tex. 
Civ.  App.  269,  23  S.  W.  330. 

For  collection  of  authorities  on  omission  of  dollar  sign  or  vford  "(Jpllars" 
from  verdict,  see  note  in  35  L.R.A.  (N,S.)    653. 

As. to  the  power, of  the  judge  to  authoi;ize  the  jury  to  bring  in  a  sealed 
,  verdict,  see  infra,,  §  20.  ,,  ,  , 

And  as  to  receiving  a  sealed  verdict  generally,  see  infra,  §  20. 

As  to  the  necessity  for  the  presence  ■  o  .  f the  parties  i  when  a  verdict  is '  re- 
ceived; the  time  when  and  the  place  where  it  may  be  received;  the 
correction  of  the  terdict ;;  failure ,  of  the  : jury  to  answer  special  in- 
terrogatories or  to  agree  gen|era,lly ; ,  the  effect  of  special  findings,;  and 
other  questions  raised  wh^n  the  verijicl;  is  received,  or  by,  applications 
after  verdict,  see  post,  chapters  ,xxvi.  and  xxix. 

2.  Verdict  may  be  oral  or  written. 

■  Nor  does  the  validity  of  a  verdict  depend  upon  its  being  re- 
duced to  writing,  but  it  may  be  given  in  by  tbe  foreman  of  the 
jury  either  orally, or  iri^vs'riting,'  at  least  unless  it,, is  expressly 
required  by  statute  that^the  verdict  shall  be  in  writing.* 

1  The  verdict  may  be  reduced  to  writing  and  signed  by  the  jury  or  it 
may  be  delivered  ore  fenushy  the  foreman.  The  .validity  of  .the  ver- 
dict does  not  depend  upon  its  being  reduced  to  writing  and  signed  by 
the  members  of  the  jury,  but  whatever  may  be  pronounced  by  the  jury 
in  open  court,  whether  in  writing  or  verbally  through  the  foreman,  is 
to  be  regarded  as  the  verdict  of  the'  jury.  Griffin  v.  Lamed,  111  111. 
432.  By  express  statute  in  Illinois  the  verdict  may  be  oral.  ■  llones  & 
Addington,  Anno.  Stat.  §  8614.       '■  .;■  ■• 

The  jurors  acting  as  a  body  speak'  through  their  foreman.  They  declare 
by  his  voice  their  verdict  and  their  assent  'to'  the  same  as'  recdrded; 
and  his  assent  is  conclusive  upon  all  unless  a  disagreement  be  ex- 
pressed at  the  time.    Blum  v.  Pate,  20  Ckl.  70. 

And  it  has  been  held  in  a  Louisiana'  cals'e  that  the  validity  of  a  verdict 
is  not  affected  by  the  fact  that'  it  is  \vritten  in'  a  foreign  language, 
I  the  only  one  in  which  the  jurors  can  write,  where  it  is  translated  into 
English  under  direction  of .  the  court,  read  to  the'  jury  as  translated. 
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M"  assented  to  1  by  them  ■  as  ■  read,  signed^  by  ■their  foreman,  and  recorded 

iby  the  clerk  in  their  presence.    Walsh  v.  Barrow^  3  La,  Ann.  265. 

8  Statutes  in  several  states  require  the  Verdict  to  he  in  writing  and  signed 

'   'by  the  foreman  bf  the  jury;  and  luahy  eoiirts  have  held  the  provision 

relating  to  the  signature  of  the  foreman  to  be  directory  merely   ( see 

'     eases  cited  to  note  ih  next'  succeeding  section),  withoiit  pa:sSing  di- 

'      rect'ly  on  the  question  whethfer  or  riot  the  requirement  that  the  Verdict 

mtist  be  in  writing' is  manilatory.:"  See,' for  ihstance, 'McFairland  v. 

■Muscatine, '98  Iowa,  199,  67  N.  W.  233;  'Berry  v.  Pusey,  80  Ky.  166. 

In  Sage  v;  Brown,  34  Ind.  464,  however,  it  wd.s  said  that  there  could 

be   neither    a  ■  general '  nor   a   special' 'vferdict   unless    in    writing   and 

signed  by  the  foreman  as '  provided '  by  statute,  although  the  question 

'' '     there  was  as  to  the  signature  of  the  foreman  to  special  findings.    And 

■'•■' Miller 'v.   Mabon,'  6   Iowa,   456,   seem's  to  hold 'that  under   the   Iowa 

statute  the  verdict' inust  be  in  writing.  l-  ' 

It  would'  seerii,  however,  from   Sage  v.   Brov?!!,'  34   Ind.  464,   that  these 
requirements  'niay  be  Waived  by  consent  of  the  parties  through  their 
'  counsel.'    See  also  Menne  v.  Neumeiater, '25' Mo.  App.  '300. 

3.  Sighing  the  verdict. 

Nor  need!  the  verdict  he  si^ed,^  unless  required  by  statute.^ 

'lAt  common  law  a  verdict  need  not  be  signed.     Gurley  v.  O'Dwyer,  61 

Mo. 'App.  348;  Duncan  v.  Oliphant,  59  Mo.  App.  1.   'And  see  Com.  v. 

Eipperdon,  Litt.  Sel.  Cas.  195,  where  the  court  said:     "We  are  not 

appraised  of  ihy  law  requiring  the  verdict  of  a  petit  jury,  either  in 

a  criminal  or  civil  case,  to  be   signed;   and  it  Would,  no  doubt,  be 

'     good  without  it;  yet  we  know  that  it  is  the  usual  practice  for  one 

I     of  the  jury  to  sign;  it,  and  very  often  as  foreman.     But  most  certainly 

;  the  omission  of  this  circumstance  would  not  render  it  void."     There 

is  now,  however,   a  statute  in   Kentucky  requiring  the  verdict  to.be 

signed  by  the  foreman  of  the  jury..    See  next  succeeding  note. 

But  a  .paper  purporting  to  contain  a  verdict  of  a  jury  delivered  by  the 

foreman  to  the  clerk,  but  not  aigned.by  him  or  by  the  jury,  and  not 

assented  to  by! the  jury  as  their  finding,  cannot  be  entered  of  record 

(,,,  a$.  their,  verdict,  after,  their  discharge  from  further,  consideration  of 

the  ease.     Rose  v.  Harvey,  18  E.  I.  527,  30  Atl.  459,    As  to  whether 

the  discharge  of  the  jury  terminates  theiri  power  over  the  verdict,  see 

,,     post,  §  19,  f.      .  ,,  V    . 

*As  stated  in  a  previous   note    (see  note  2,  preceding  i  section ) ,  statutes 

,  in  several  of  the  ^tat.es  required  the  yerdipti  to  be  signed  by  the  for.e- 

man;   but  this  provision  is  usually  held,, to  be  directory.   ,  jKlprrison 

V.  Overton,  20  Iowa,  465 ;;,  McJ'^rlan.d,' v, 'Muscatine,  98  Iowa,  196,  67 

N.  W.  233;  Berry  v.  Pusey^  80  Ky.  166;   Gurley  y.  O'Dwyer,  ,6),  .Mo. 

App.;348;  Hart  y.  Wyndmere,,21  ,N,^Dj|  ^^3,  131  N,',-^,  271,  Ann.  Cas. 

.'       1913D,  169,  an(i  note;  27  E.  C.  L.  p.  850,, §  2,3,   ,  "Thj^  foi;?maji's  sig- 

nal;ure  is  a  mere  element  in  the  form^J  authentication  of  the  verdict. 
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The  statutes  requiring  it  must  i  .'  .  be  regarded  as  directory  only, 
and  not  mandatory  or  as  prescribing  an  essential  to  the  validity  of 
the  proceeding."  Menne  v.  Neumeister,  25  Mo.  App.  300.  And  in 
Harris  v.  Barden,  24  6a.  72,  an  action  ,on  a  judgment,  objection  was 
made  to  the  introduction  of  the. judgment  in  evidence  on  the  ground 
that  it  did  not  contain  the  names,  of  the  jurors  by  whom  the  verdict 
was  rendered,  hut  the  court,  reversing  the  trial  court,  held  the  objec- 
tion to  be  without  merit,  saying:  "This  objection  is  based  on  the  mode 
of  proceeding  in  England.  There,  where  the  trials  are  at  bar  or  at 
nisi  prius,  each  cause  has  its  distinct  jury,  and  the  names  of  the  jurors 
appear  in  the  judgment  roll.  Here,  our  juries  are  impaneled .  different- 
ly, and  all  causes  at  issue,,  at  one  term  of  the  court,  are  submitted  to 
juries,  summoned  and  impaneled, ,  according  to  our  statutes  for  the 
trial  of  every  cause  depending  between  parties  litigating  at  that  term. 
Their  names  appear  on  the  minutes  at  the  beginning  of  the  term.  In 
no  case  tried  by  a  petit  jury  do  the  names  of  the  jurors  who  tried  jt 
appear  in  the  verdict  .  ...  but,  if  in  any  case,  that  be  pot  done,  and 
the  verdict  appears  in  the  record  without  his  [the  foreman's]  signar 
ture,  and  a  judgment  is  signed  thereupon,  it  must  be  presumed  that 
the  verdict  was  satisfactory  to  the  court,  and  dpejnp^  by  it  to  be 
sufficient,  in  form  and  substance,  to  warrant  the  judgment." 

The  contrary  view  has  been  taken,  however,  and  it  has  been  held  that  until 
the. verdict  is  signed  it  is  not  a  complete  verdict.  Vater  v.  LewiSj  36 
Ind.  288,  10  Am.  Eep.  29.  And  it  has  been  held,  that  when  the  statute 
provides  that  the ,  verdict  should  be  signed  it  is  the  duty  of  counsel 
to  see  that  it  is.  signed.  Frink  v.  Frink,  43  N.  H.  508,  80  Am.'  Dee. 
189,  82  Am.  Dec.  172. 

Interrogatories  and  answers  are  not  to  be  disregarded  on  the  ground  that 

they  are  not  signed  by  the  foreman  of  the  jury,  merely  because  the 

.   word  "foreman"  is  not  added  to  thei  name,  where  his  name  is  properly 

signed  as  foreman  to  the  general  verdict.    Norwich  Union  F.  Ins.  Soc. 

V.  Girton,  124  Ind.  217,  24  N.  B.  984. 

And  the  failure  of  the  foreman  of  a  jury  to  sign  the  verdict  if  material 
is  waived  by  permitting  the  verdict  to  be  received  and  judgment  ren- 
dered thereon  without  objection.  Northern  P.  E.  Co.  v.  Urlin,  158 
U.  S.  271,  39  L.  ed.  977,  15  Sup.  Ct.  Kep.  840;  Duncan  v.  Oliphant, 
59  Mo.  App.  1  (holding  proper  method  of  reaching  objection  to  be  by 
motion  in  arrest) .  The  verdict  sliould  be  signed  by  the  foreman,  but 
the  signature  may  be  waived  by  the  defeated  party.  McCaskey  Reg- 
ister Co.  V.  Keena,  81  Conn.  656,  71  Atl.  898. 

So  held,  also,  of  a  failure  of  the  foreman  to  sign  answers  to  special 
interrogatories.  Thompson  v.  Thompson,  49  Neb.  157,  68  N.  W.  372; 
Menne  v.  Neumeister,  25  Mo.  App.  300. 

Although  a  statute  authorizing  trials  with  a  jury  of  less  than  twelve,  but 
not  less  than  nine,  without  regard  to  the  consent  of  the  parties, 
requires  the  verdict  to  be  signed  by  each  of  the  jurors  returning  it, 
where,  by  consent  and  agreement  of  the  parties,  as  provided  by  the 
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statute,, the  trial  is  had  with  less  than  twelve  jurors,  one  of  them  hav- 
ing been  excused  during  trial,  their  verdict  is  sufficient  if  signed  by 
only  one  of  them  as  foreman.  Tram  Lumber  Co.  v.  Hancock,  70  Tex. 
312,  7  S.  W.  724.  The  rule  prescribed  for  verdicts  requiring  the  sig- 
natures of  all  the  jurors  has  no  application  in  such  ease.  Bluefields 
Banana  Co.  v.  WoUfe,  —  Tex., Civ.  App.  — ,  22  S.  W.  269. 

4.  Surplusage. 

Matter  contained  in  a  verdict  which  is  immaterial  or  not  re- 
sponsive to  the  issues  may  be  treated  as  surplusage/  and  reject- 
ed, so  as  to  validate  the  verdict,  if  the  remaining  portion  thereof 
is  responsive  to  the  issues  and  not  otherwise  objectionable.' 

1  "If  the  jury  give  a  verdict  of  the  whole  issue,  and  of  more,  etc.,  that 
which  is  more  is  surplusage,  and  shall  not  stay  judgment;  for  utile 
per  inutile  non  vitiatur,  but  necessary  incidents  required  by  law  the 
jury  may  finds."    2  Co.  Litt.  227a.      '  ^ 

The  maxim  is.   Utile   per  inutile  non  vitiatur;  and  the  maxim  is   con- 
r  stantly  applied  to  uphold  verdicts  in;  which  the  useless  matter  may 
be  rejected  as  surplusage.     Martin  v.  Ohio  River  R.  Co.  37  W.  Va. 
349,  16  S.  E.  589. 

So,,  in  Windham  v.  Williams,  27  Miss.  313,  it  is  said  that  "if  more  be 
foiind  than  is  necessary,  it  may  be  disregarded  as  surplusage,  but  it 
does  not  vitiate  that  which  is  necessary  and  well  found." 

8  Lassiter  v.  Thompson,  85  Ala.  223,  6  So.  33 ;  Muir  v.  Meredith,  82  Cal. 
19,  22  Pac.  1080;  Hudson  v.  Hawkins,. 79  Ga.  274,  4  S.  E.  682;  North 
&  South  Street  R.  Co.  v.  Crayton,  86  Ga.  499,  12  S.  E.  877;  Nevraian 
V.  Chicago,  153  III.  469,  38  N.  E.  1053;  Van  Meter  v.  Harnett,  119 
Irid.  35;  20  N.  E.  426;  Evansville  &  T.  H.  R.  Co.  v.  Tohill,  143  Ind. 
49,  41  N.  B.  709  (special  verdict);  Wilson  v.  Durant,  1  Ind.  Terr. 
532j  42  S.  W.  282;  Miller  v.  Shackleford,  4  Dana,  264  (special  verdict) ; 
Tuley  V.  Mauzey,  4  B.  Mon.  5;  Pejepscot  Proprs.  v.  Nichols,  10  Me. 
256;  Ashton  v.  Touhey,  131  Mass.  26;  Gover  v.  Turner,  28  Md.  600; 
Eawson  v.  McElvaine,  49  Mich.  194,  13  N.  W.  513;  Coit  v.  Waples,  1 
Minn.  134,  Gil.  110;  Windham  v.  Williams,  27  Miss.  313;  Hancock  v. 
Buckley,  18  Mo.  App.  459;  Tucker  v.  Cochran,  47  N.  H.  54;  Hawkins 
V.  House,  65  N.  C.  614;  Richmond  v.  Tallmadge,  16  Johns.  307  (special 
verdict);  Brigg  v.  Hilton,  99  N.  Y.-  517,  .52  Am.  Rep.  63,  3  N.  E. 
51;  Foote  v.  Woodworth,  66  Vt.  216,  28  Atl.  1034  {dictum);  Martin 
V.  Ohio  River  E.  (^o.  37  W.  Va.  349,  16  S,  E.  589;  Parkinson  v.  Mc-, 
Quaid,  54  Wis.  475,  11  N.  W.  682;   27  R.  C.  L.  p.  853,  §  25. 

So,  he),d  as  to  conclusions  of  law  contained  in  a  special  verdict.  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Frawley,  110  Ind.  18,  9  N.  E.  594;  Erwin 
V.  Clark,  13  Mich.  10;  Smith  v.  Ireland,  4  Utah,  189,  7  Pac.  749. 

And  of  findings  in  a  special  verdict  which  are  outside  the  issues.  .  Lake 
Shore  &  M.  S.  R.  Co.  v.  Stupak,  123  Ind.  210,  23  N.  B.  246.  See 
also  BesponsivenesB  to  issues,  infra,  §  7,  note  2. 
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And  a  verdict  which  is  a  distinct  and  explicit  findiiig  with  respect  to  the 
cause  of  action  alleged  by  each  paHy  is 'not  invalidated  by  the  fact 
that  it  improperly  attempts  to  '  apportion  the  costs,  and  should  Hot 
'■,'be  i'efus'ed,  as  the  ixajjroper  finding' maV  be  rejected  as  surplusage. 
State  ex  rel.  Fuller  v.  Beall,  48  Neb.  817,  67  N.  W.  868  (where  man- 
damus to  compel  the  judge  to  receive  and  enter  of  record  such'  a  Ver- 
dict was  granted). 

But  a  portion  of  a  verdict  clearly  responsive  to  an  issue  cannot  be  treated 
as'  surplusage'  merfely  because  it  is  clearly  erroneous  and  basfed'  upon 
improper  considerations.  McNairy  v.  Gatbings,  57  Miss.  215  {holdings 
,  thus '  as , ,to  an.  improper  assessment  of,  damages). 

5.  Conforming  verdict  to  evidence. 

A  verdict  or  flndiiig  of  the" jury  iriust  be'based'upon  aiid  coii- 
form  to  th'e  evidence;  and  a  verdict  wholly  unsupported  by  any 
evidence  whatever  should  not  be -allowed  to  stand.'',    ,,  ,, 

But  that  a  verdict  is  against  evidence,  or  that  the  evidence  isT 
insufficient  to  support  it,  is  no  objection  unless  there  is  such  a 
preponderance  of  proof  on  the  other  side  as  to  show  that  mani- 
fest injustice  has  been  done  by  the  verdict,  and  to  warrant  the 
conclusion  th^  j.ury  have  mistaken  or  failed  properly  to,  weigh 
the  evidence,  or  that  some  mistake  has  been  made  in  the  appli- 
cation of  legal  principles,  or  to  justifythe  suspicion  of  corrup-i  • 
tion,  prejudice,  or  partiality  on  the  part  of  the  jury.^ 

1  Campbell  V.  Jones,  38  Cal.j507;  Bucki  v.  Seitz,  ,39  Fla.  55,  21  So.;  576; 
Sinclair, 'v.Hewett,  102  Ga.  90,  29  S.  E.  139;  Ford  v.  Central  Iowa 
E.  Co.  69  Iowa,  627,  21  N.  W.  587,  29  N.  W.  755;  Wilson  v.  Hawkeye 
Ins.  Go.  70  Iowa,  '91,  30  N.  -W.  22;  Casey  v.  Louisville'' &  K  R.:  Co. 
84  Ky.'  79  '(special,  verdict)  ;  Iron  Mountain  Bank  v.  Armstrong, 
92  Mo.  265,  4  S.  "\V.  720 ;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Wallen,  65  Tex. 
568.  See  also  Continental  L.  Ins.  Co.  v.  Yung,,  113  Ind.  159;  15  N. 
B.  220,1  where  it  is  said  that  whenever  it  can  be  said  that  there  is 
clear  and  convincing  proof  of  an  essential  faSt,  contrary  to  the  finding 
of  the  jiiry  and  that  the  verdict  is  without  any  evidence  fairly  tending 
to  sustain  it,  the  verdict  ought  hot  to  stand;  but  held  that  that  could 
not  be  said  of  the  verdict  in  that  case. 

So, 'held  as  to  a  general  verdict  for  the  gross'  amount  sued  'for,  where 
the  plaintiff  joins  two  causes  of  action,  antl  shows  liability  of  de- 
fendant on  the  first  cause,  but  hot  on  the  second.  Kent  v.  Abeel,  12 
Colo.  S47,  21  Pac.  718. 

Or  where  the  only  ground  upon  which  the  verdict  rendered  for  plaintiff  , 
could  be,  based  was   thoroughl'y   disprpved.     Goss,  &  P.   Mfg.   Co.   v. 
Sueia'u,  35  111.  App.  103. .      ,       ,  , 
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Oi*i  where   the   verdict   is '  based:;  >upou' evidence '  consisting   of   an    instru- 
'  '  ment  invalid  by  reason  of  noncompliance  with  a  statutory,  require- 
'     ment,  'and   therefore  •  incompetent    as    evidence,    although,  it   was   re- 
ceived in  evidence  with  the  consent  of  the  adverse  party,  but  under 
a  misapprehension  by-  both  court  and.  counsel,  as  to  itSilegal  effect. 
Vanderlinde  v.  Canfield,  40  Minn.  541,  42  N.  W.  538.    ' 
Or  where  an  important  special  fiTid-Jng  of  the  jury,  sufficient'  of  itself  to 
i'i  sustain' a  verdict  and  judgment,  is  wholly  unsupported  by  the  evidence, 
arid   such   finding   is   the    probable    support   for   other   important   and 
'   m'aterial'  findings,  and  the  verdidt  'is '  against  the  great  preponderance 
of  the  evidence.     Kansas  City  &  P.  R.  Co.  v.  Ryan,  52  Kan.  637,  35 
Pac.  .292.'    i    '■■   ''/'i'  ■"    "'  .  .  ^  :■  .... 

And  a  jury  ghcrtild '  not  be  allowed  to 'give  a  plaintiff  a  verdict  against 
his  '6wn  admissions  and"  his  own  case'  as  he  makes  it  o«ty  without 
a!ny  other  reliance  or  evidence.     Karrerv.  Detroit,  G.  H.  &  M.  R.  Co. 
"76  Mich.  400,  43  N.  W.  370.  ' 

Nor  to  ma!k^  a  finding  inconsistent  with  an  undisputed  fact  in  the  case. 

V'  Murphey  v.  Weil,  89  \Vis.'  146,'  6i  it.'  W-  31^-  ' 

Onjiis^^on,  to ,  ask ;  dir^tip,:p  of  s^,  yef:dict  in  bis,|favor,  by  a  plaintiff  p(j)nsti- 

tutes  an  admission,  that,  there  is  evidence  sufficient  to  carry  the  case 

,      to  a.  jury,  and  precludes  asking  that  a  new  trial  be  granted  on  the 

,     ground  tha.t  there   is   ijo, evidence   to   siipport   the   verdict;    but  not 

where  the  ground  asserted  is  that  the  verdict  is  against  the  weight 

of   the   evidence,   or  is   fpuijded   on   ipsuffipient   eyidence.      Slater   v. 

Drescher,  72  itiih,  42^,  25  N.  Y.  Supp.  'i53;  Haist  v.  Bell,  24  App. 

Div.  252,  48  N.  Y.  Supp.  '405."  '       '   '  '  - 

A  verdipt  .based  on  incompetent  evidence  alone  cannot  be  sustained,  even 
if  the' evidence  was, admitted  without  objection.'  Goehrig  v.  Stryker, 
'  1^4 ,  Fed., ,  897 ;  Leijinox' v.  Interurha'n  Street  R.  Co.  104  App.  Div. 
110,  93'lSr.  Y.  Supp.  230^      '     '"    '■ .      '      , 

A  ^statute  providing  that  not  more  than  two  new  trials  shall  be  granted 
,  to  ,the  same  party  deprives  the  trial  judge  of  power  to  set  aside  a 
tliird  verdict  upon  the  sole  ground  that  the  evidence  is  insufficient 
to  support  it  where  two  former  verdicts  have  been  set  'aside  at  the 
instance  of  the  same  party  for  that  cause  al'one,  although  the  judge 
miiy  think  the  evidenfce  Weak  and  insufficient;'  but  not  where  there 
is  'n6  e'Vidence  whatever  to  sujpport  it.  .lu'^s-uch  'case  he  may  set 
aside  a  thirdor  any  subsequent  verdict  upon  motion  of  the  sariie  party. 
East  Tfenhessee,  V.  &'6.  R.  Co.'  v..  Mahoney,  89  Tenn.  311,-  15  S:  W. 
652.  . 

2  Cooke  V.  Navarro,  29  Fed.  346;'  Denver  Tramway  Co.  v.  OWens,  20  Colo. 
107,  36  Pac.  848;  Foster  v.  Smith;  52  !  Conn.  449';  Bissell  v,  Dick-- 
'erson,  64  Conn.  61,  29  'Atl.  226;'  Johnson  v.'  Norton,  64  Conm.  134, 
29  Atl.  242;  Empire  Coal  &  Min.  Co.  v.  Mcintosh,  82  Ky;  554;  Mc- 
Nerney  v...Bast:LiYer»wore,  BS-M^.  449,  23  A.tl.  372;  .Bak^i;.  v.  Br.iggs,, 
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8  Pick.  122,  19  Am.  Dec:  311;  Hopkins  v.  Ogden- City,  5  Utahy  390, 
16  Pac.  596.  And  for  some  instances  of  verdicts '  which  were  held 
objectionable  within'  this  rule,  see::  Marks  v.  Boone, '24  Fla.  177,  4 
■  So.  532;  Mary  Lee  Coal  &  R.  Co.  v.  Ghambliss,-  97  Ala.  171,  11  So. 
897;  Kapp  v.  Washington  &  G.  R.  Coj  26  Wash.  L.  Rep.  210;  Chi- 
cago, K.  &  N.  R.  Co.  V.  Muncie,  56  iKan.  210,  42  Pac.  710;  Cherokee 
&  P.  Goal  &  Min.  Co.  v.  Stopp,  56  Kan,, ,42^,  43  Pfic.  766;  Smith  v, 
>,, California  Ins.  Co.  85. -Me.  348,  27  Atl,,,191;  Rei^.  v.  Young,  7  App. 
IHv.  400,  39  N.  Y.  Supp.  899;  Averill,  v,  ;  Robinson,  70  Vt.  161,  40 
.  Atl.  49;  McCoy  v.  Milwaukee  Street  R.  qo.,?2  Wis.  215,  52  N,  W. 
.,    93.       ,,  .',,:,,,         -.^  •     t 

It  is  the  duty  of  a  court  in  its  relation  to  the  jury  to  protect  parties 
from  unjust  verdicts  arising  from  ignoi'ance,  , of  ,the|. rules  of,  law  £^nd 
of  evidence,  from  impulse  of  passjon,  of  prejudice,  or  from  any, other 
violation  of  his  lawful  rights  in  the,  cpnduct  of  a  trial.  ,  Th),s  is 
done  by  making  plain  to  them  the  issues  they  ave  to,  try,  by  admit- 
ting only  such  evidence  as  is  proper  in  these  issues  £^nd  rejecting  all 
else;  by  instructing  them  in  the  rules  of  law  |3y  which  that  evidence 
is  to  be  examined  and  applied,  and  finally,  when  necessary,  by  set- 
ting aside  a  verdict  which  is  unsupported  by  evidence  or  contrarji' 
to  law.    Pleasants  v.  Fant,  22  Wall.  116^  22' L.  ed.  780;  '' 

That  the  evidence  was  so  conflicting  as  to  warrant  the  court  to  submit 
it  to  the  jury  does  not  necessarily  forbid  the  trial  judge  from  set- 
ting the  verdict  aside  as  against  the  weight  of  evidence.  Suhrada  v. 
Third  Ave.  R.  Co.,  14  App.  Div.  361,  43  N.  Y.  Supp.  1304.  |  ' 

A  statute,  providing  that  only  one  ,  new  trial  shall  be  allowed 
to  either  party,  except  for  the  reasons  specified  therein,  gives  the 
trial  court  the  right  to  grant  one  new  trial  on  the  ground  that  the 
verdict  is  against  the  weight  of  the  evidence,  althougli  other  new  trials 
may  have  been  granted  for  other  reasons.  Dean  v.  Fire  Asso.  of 
Philadelphia,  65  Mo.  App.  209.  i'' 

That  the  trial  court  cannot,  in  an  actipji  triable,  by  a  jury  as  a  matter 
of  right,  disregard  the  verdict   and   findings  of  the  jury  and  make 
,  findings,  of  its  own  on  which  to  base  a  judgment,  see  Hill  v.  Ellis,  5 
kan. ,  App.,  532,  48  Pac.  204!    /    '    '  ,  ,'     ,  ''' 

As  against  the  objection  of  the  insufficiency  of  the  evidence  to  support 
the  verdict,  it  is  sufficient  that  there  is  some  evidence  on  every  ma- 
terial branch  of  the  issues  -  tending  toisupport  the  verdict.  ,  Pittsburgh, 
■-   C.  C.  &'  St.  L.  R.  Co.  V.  Harper,  11,  Ind.  App-  481,  37  N.  B.  41,; 

It  is  no  objection  that  the  verdict  of  the  jury  against  a  defendant's  coun- 
terclaim be  wholly  contrary  to.  the  evidence,;  unless  it  is  prejudicial, to 
him;  and  it  is  not  prejudicial  if  he  has  no  right  to  plead  the  counter- 
claim set  up  by  him  as  such.  ■  Ward  v.  Blackwood,  48  Ark.  396,  ,3  S. 
W.  624.. 

If  there  is  any  evidence  to  support  a  material  finding,  it  cannot  be  stricken 


XXVI. GENEEAI/  VEEBICT  AND  ITS  IlTCIDElirTS. 


813 


from  the  special  verdict  or  the  answer  set  aside  and  a  directly  opposite 
one  substituted  for  it.  If  a  finding  in  a  special  verdict  is  against  a  de- 
cided preponderance  of  the  evidence,  the  remedy  is  by  motion  for  a 
new  trial.    Ohlweiler  v.  Lohmann,  82  Wis.  198,  52  N.  W.  172. 

.^CfJ^e  jury  are,  not  bound  to  blindly  adopt  tHe  testimony  of  an 
interesited  witness,  merely  .JDecjause  he  is  not  directly  contradicted 
by 'tbei  testimony  of  other  witnesses,  and  his  character  has  not 
been  impeached.^ 

1  He  may  be  contradicted  by  eirtumstances,  as  in  Dowling  v.  New  York,  4 
'N.  Y.  Week.  Dig.  452.     :.    ■•      - 

But  they  must  find  in  accordance  with  the  testimony  of  a  witness  not  a 
party  who  is  unimpeached  an3  uncontradicted  and  is  corroborated  by 
others,  although  slight  discrepancies  appear  therein,  and  it  is  not  clear- 
ly shown  that  he  is  hot  interested  in  the  result.  Desh  v.  Ba;rnes,  13 
N.  Y.  Week.  Dig.  251.        '.  '  .  .       ,  „  .. 


6.  Obedience  to  instractions. 

The  instructions  of  the  trial  court  are  the  law  of  the  case  for 

the  jury  to  obey  and  follow,  and  a'  verdict  disobedient  thereto  is 
a,  verdict  "ponti-ary  to  law,"  ^  and  should  be  set  aside,*  even 
though  the  instruction  disobeyed  be  itself  erroneous  in  point  of 
law.*  ,  ,:,  ■    ,     , 

'    But  refusal  of  the  jury  to 'accept  and  be  controlled  by  an 

'  e(rroneou8>i  instruction  of  the  court  is  not  always  regarded  as 
nectessarily  bbing  reversible  error.* 

IThe  phrase  "contrary  to  law,"  as  ordinarily  used  in  statutes  providing 
for  the  granting  of  a  new  trial  on  the  ground  that  the  verdict  is 
.  ^contrary  to  law,  means  ''coijtrary  to  the  .instructions."  Valerius  v. 
-      Richard,  57  Minn.  443,  59  ,N,  W.  534.  ''■'.,.' 

And  a  verdict  for  the  plaintiff  which,  in  disregard  of  a  proper  charge  that 
'upon  one  of  the  paragraphs,  of  plaintiff's  complaint  their  finding  mu,st 
be  for  the  defendant,  is  based  in  part  on  that  paragraph,  is  "contrary 
to' law"  and' insufficient  to  support  a  judgment  for  the  plaintiff.  Cin- 
cinnati, I.  St.  L.  &  C.  R.  Co.  v.  Darling,  130  Ind.  376,  30  N.  E,  416. 

As  to  whether  the  court  have  power  to  correct  a  verdict  objectionable  in 
this  respect,  see'pdst,  §  19,  e.  ■       \ 

8  It  needs  no  authority  to  say  that  the  juj-y  are  bound  to  take  the  law  from 
the  court.  Tliis  principle' applies  practically  to  every  class  of  cases. 
And,  when  the  law  is  announced  by  the  court,  it  is  the  law  of  the 
case,  until  overruled  by  a  higher  authority.     It  followsythen,  that  a 
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verdict  in  direct  conflict  with  the  law  of  the  court  is  a  verdict  against 
the  law,  and  will  in  all  cases  be  vacated  in  the  first  instance,  either  sua 
sponie  by  the  judge,  or  on  motion  of  the  aggrieved  party.  Any  other 
doctrine  would  lead  to  the  utmost  cdnfusion.  ■  If  the  jury  could  ques- 
tion the  charge  of  the  judge  the  result  would  be  that,  in  every  case, 
the  whole  case,,  both  law  a^d  f,acts,  would  go  to  the  jury,  under  the 
hope  that,  whatever  might  be  the  charge  of  the  judge  at  the  time,  he 
could  be  satisfied  afterwards  that  he  was  in  error.'  This  could  not  be 
tolerated.  It  would 'degrade  the  judiciary  and  : unhinge  the  whole 
system.  So  far  as  the  jury  are  concerned,  there  is*  no  such  thing  as  the 
charge  of  the  judge  being  contrary  to  law,  because,  whatever  may  be 
his  charge,  it! is  the  law  to  them.  Dent  v.  Bryce,  16, S.  C.  1-14,1 1  To 
the  same  effect,  see:  Declez  v.  Save,  71  Cal.i.552,  12;Pac.  722 ;■  South 
Florida  E.  Co.  v.  Rhodes,  25  ^Fla.  40,  3  L.R.A,  733,  5  So.  633;  Bush- 
nell  V.  Chicago, &  N.,  W.  R.,  Co.  69  .lowa^  620,29  N.  W.  753;  I^imball 
Bros.,  Co,  V.  qitizena'  Gas,&  .Electric  Co.  141.  Iowa,,,  632,  118  N.  W. 
891;  Eggert  v.  Templeton,  113,  Iowa,  266,  85  N.,  W.  19;  ^Smpuse  v. 
Iowa  State  Traveling  Men's  Asao.  118  Ipwa,  436,,  92,  N,.  W.  53; 
Union  P.  R.  Co.  v.  Hutchinson,  40  Kan.  51,  19'p'ac.'  312;  Stevens  v. 
Maxwell,  65  Kan.  835,  70  Pac.  873;  Kansas  City,  Ft.  S.  &  M.  R.  Co. 
V.  Furst,  3  Kan.  App.  265,  45  Pac- 128;  EaflFerty  v.  Missonri-P.  R. 
Co.  15  Mb.  App.  559;  Champ- Spring  Co.  y.  Eoth  Tool  Co.  103  Mo,  App. 
,103,  77  S.  W.  34f,;  JaJJObs,  V.  Oren,  30  Or.  593,  48  Pac,  431;  Hulett 
V.  Patterson,  6  Sadler  (Pa.)  22,  8.Atl.,917;  Tonl?s  v.  Atlantic  Coast 
Line  R.  Co.  83  S.'c.  501,  65  S.  E.  638;  Morrison  v.  Dickey,  ll9  Ga. 
698,  46  S.  E.  863;  Council  v.  Teal,  122' Ga.  61,  4'9  S. 'E.  8d6;  Chicago 
&  E.  I.  R.  Co.  V.  Stonecipher,  90  111.  App.  511;  Strong  v.  Eggert, 
71  Neb.  813,  99  N.  W.  647;  Hyde  v.  Swanton,  72  Vt.  242,  47  Att  790. 

But  to  obtain  a  new  trial  upon  that  ground  it  must  be  made.to  appear^that 

there  was  an  instruction  whichi  was  diar,egarded. ; ,  It  is  ,npt  epough 

that  a  principle  of  law  not  embodied  in  an  instruction  was  disregarded 

'  '  by  tbe'  jiiry.     Valerius  v.  Richard,  57.'>Minn.  443,)  59  N,  W.,  534,, and 

cases  cited. 

And  the  trial  court  is  not  justified  in  vacating  the  verdict  on  its  own 
motion  upon  the  ground  merely  that  it  is  contrary- to  law,  under  a 
statute  limiting- its  right  to  set  aside  the  verdict  to.  cases,  where  i  there 
has  been  such  plain  disregard  by  the  jury  of  the  .instructionsuof  the 
court  as  to  satisfy  the  court  that  the  verdict  was  rendered;  under 
misapprehension  of  such  instructions  or  under  the  influence; of  passion 
or  prejudice;  but  the  verdict  must  be  so  perceptibly  in  disregard  of 
the  instructions  as  to  satisty  the, court  upon  its  announcement jmd 
without  the  aid  of  argument  and  necessity  of  mature  reflection,  that 
it  is  grossly  erroneous  or  the  result  of  passion  or  prejudice.  Flugel 
V.  Henpchel,  6  N.  B.  205,  69  N!  W.  195 ;  Clement  v.  Barnes,  6  s!  "D. 
483,  61  N.  ,W.  1126.  ' 

Nor  does  the  statute  i  justify -such  action  on  the  part  of  Ihie,  courts,  where 
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the  case  was  not  withdrawn  from  the  jury  on  any  proposition  and  a. 
'Verdict  was  not' directed  by  i  the' court;  upon  any  matter.     Tpwnley  v, 
.11   Adams,  118  Cal.  382,  50  Eao.  550.  ;  ■■ 

SEeynolds  v.  Keokuk,  72  Iowa,  371,  "34  N.  W.  167;  Union  P.  E.  Co.  v. 
'  '    Hutchinson, '40  Kan.  51,  19  Pac;  312;  Murray  v.  Heihze',  17  Mont.  353, 
■  '42  Pac.  1057,  43  Pac.  714 '(a  well-considered  case)  ;  Boyeseft  V.  Heidel- 
brccht,   50-  Nob.   570,   76   N.  W.  -1089; '  Schuyler  v.   Southern  P.   Co. 
'       'S7' Tlta-h,  dSli  109  Pac.   458;   Pepperall  v.  City  Park  Irailait  Co.   15 
'     Wash.   176,"'45   Pac.   743, '  46   Pac. '  407,   and  'eaae!s   cited.     Esp'ecially 
'■v^here  th^'  Verdict  is  not' only  contrary  to  the  instructions,  but  is  also 
contrary  to  and  inconsistent  with  special  iJndingS'  made  by  the  jury. 
Felton  V.  Chio'ag'6',  E.  I.  &  P.  E.  Co.  69  IoWa,'577,  29  N.  Wi'618;'  Pepper- 
all  V.  City  Pal-k' Transit  Co;  15  Wash.  176,  45  Pac.  7'43,,46'  Pae.  407. 
And  this  principle  ■was  recognized  in  Brown  v.  Wilsoh;  45  S.'  C.  519,  23 
S.  E.  630,  althoiigh  the  verdict  was  held'to  be'ih  fact  l''es{)onsive  to 
the  charge. 

It  matters  not  if  the  instruction  disobeyed  be  itself  erroneous  in  point  of 
law;  it  is,  nevertheless,  binding  upon  the  jury,  who  can  no  more  be 
permitted  to  look  beyond  the  instructiotis  'of  the  court  to  asc^rtstin 
the  law' than -thpy  would  be  allowed;  to  galoutside  of  the.  evidence  to 
fiijfi  the  facts,  of  ;tjie  eases..  The  consequence  of;  such  a  practice, ,  would 
be  to  f.earfully  impair  the  integrity  of  trials  by  jury.  The  question 
of  law  in  theory  supposed  to  have,  been  settled  by  the  court  before  the 
retirement  of  the  jury,  and  upon  the  determination  of '  which  excep- 
tions have  been  reserved,  would  not  have  bfeen  really  determinfed  at 
all   (otherwise  at  least;  than >  as  mere  abstract  propositions  .of  law), 

,.'i  for,  the  jury  would  haye  the .  right,  in  their  retirement, . to  .reyi^ew  : IJie 
opinion  of  the  court,,  and, disregard,  his  instructions,, when  they  did  not 
accord  with  their  own  notions  of  the  law  of  the  case,  the  law,  while 

„  . ,  thus  a,ppearing"  i;o  have  been  settled  by  the  c,qurt  in  a  particular  ;W%y, 
would,  in  I  reality,  h^ye , been  , determined,  by  the  jury  in,  exactly  the 
,opposite  way,  and,'v?hile  the,  court  yoifld  rea,d  the  verdict  as  the  finding 

,,     .of  fact,  , arrived  at  by  ,ftpp,^yii;\g  the,,la\y,,a3;  the  cpurt  had  announced 

,     ,   it,  the  verdict. would,  in  reajity,  be  but  a  reversal  by  the  jury  of  the 

rulings  of  , the  court,  fo^  the; errors  in  point  of,  law,  which  the  jury 

were  of  opinion  that  the  court  had' committed.    Such  a  practice  should 

.  not,  be  countenanced  by,  an  inquiry  as  to  whether  the  court  bejow  or 

lithe;  jury    were   mistaken    in  ^point.iof    laiy,   in   the;.,  particular    case. 

Emerson  v.  Santa  Clara  County,; 40.  Cal.  543. 

*  A  judgment  will  not  be  reversed  if  the  verdict  be'  the  only  one  which 
could  properly  have  been  reiidered.  Der'n  v.  Kellogg,  54  Neb.  560,  74 
N.  W.  844;  Watts  v.  Norfolk  &  W.  E.  Co.  39  W.  Va.  196,- 23  L.E.A. 
'674,  19  S.  E.  521,  and  cases  cited;  VV'eaf  Chicago 'Street  E.'  Co.  v.'Mann- 
ing,  170  111.  417,  48'N.  E.  958;  Davis  v.  Threlkeld,  58' Kan.' 763,  51 

■  Pac.  226;  Pittsburgh,  C.  C.  &  St.  L.  E.  Co.  v.  Tve'S,  12lnd.  App.  602, 
■40'N.  E.  923.  ■'    '    '■ 
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A  verdict,  although  not  responsive  to  the  instructions  of  the  court,  but  so 
responsive  to  the  issues  presented  by  the  pleadings  as  to  enable  the 
court  to  adjudicate  the  rights  of  the  parties,  was  held  suffioient  in 
Harkey  v.  Cain,  69  Tex.  146,  6  S,  W.  637. 

See  21  L.R.A.  (N.S.)  852,  for  a  a  note  on  the  right  to  a  reversal  or  a 
new  trial  where  the  jury  disregard  erroneous  instructions.  The  note  is 
founded  on  Lynch  v.  Snead  Architectural  Iron  Works,  132  Ky.  241, 
116  S.  W.  693,  in  which  it  is  held  that  "the  law  as  laid  down  by  the 
coivt  in  its  instructions,  although  erroneous,  is  the  law  referred  to 
by  a  statute  permitting  a  new  trial  in  case  the,  verdict  is  contrary 
to  law."  Other  authqri,ties  are  cited,  some  of  whicji  appear  in  the 
foregoing  notes,  from  which .  the  doctrine  is  deduced  that  the  disre- 
gard of  erroneous  instructions  by  the  jury  constitutes  a  ground  for 
setting  aside  the  verdict.  The  note  also  reviews  authorities  holding 
a  different  view;  namely,  "that  a  new  trial  will  not,  be  granted  on 
the  ground  that  the  verdict  is  contrary  to  the  charge  of  the  court, 
where  the  verdict  is  according  to  law,  and  the  charge  against  it." 

7.  Responsiveness  to  issues. 

The  verdict  must  be  responsive  to  and  answer  all  the  issues 
made  by  the  pleadings,  and  if  it  varies  from  the  issues  in  a  sub- 
stantial manner,  or  if  it  be  confined  to  a  part  only  of  the  issues, 
no  judgment  can  be  rendered  on  the  verdictrf 
But  the  verdict  should  not  go  outside  the  issues.' 
And  where  the  finding  of  one  or  more  of  the  issues  is  decisive 
ef  the  cause,  and  negatives,  or  renders  immaterial,  the  other 
issues,  the  jury  need  not  find  as  to  the  latter.' 

1  The  rule  of  law  is  precise  upon '  this  point.  A  verdict'  is  bad  if  it  varies 
from  the  issue  in  a  substantial  toanner,  or  if  it  find  only  a  part  of 
that  which  is  in  issue.  The  reason  of  the  rule  is  obvious.  It  results 
from  the  nature  and  the  end  of  the  pleadings.  Wliether  the  jury  find 
a  general  or  special  verdict,  it  is  their  duty  to  decide  the  very  point 
in  issue.  Perea  v.  Colorado  Nat.  Bank,  6  N.  M.  1,  27  Pac.  322,  citing 
Patterson  v.  United  States,  2  Wheat.  222,  4  L.  ed.  224;  27  R.  C.  L. 
p.  852,  §  24.  See  also  the  following  cases;  where  this  principle  is  rec- 
ognized and  afflrmedj  although  not  always  applied  for  the  reason  that 
the  verdict  is  not  open  to  the  objection :  Johnson  v.  Higgins,  53  Conn. 
237,  1  Atl.  616;  Central  R.  Co.  v.  Freeman,  75  Ga.  331;  Burke  v. 
McDonald,  2  Idaho,  646,  33  Pac.  49;  Wilson  v.  Talley,  144  Ind.  74, 
42  N.  E.  362,  1009;  Pumphrey  v.  Walker,  75  Iowa,  408,  39  N.  W.  671; 
Lancaster  v.  Lancaster,  19  Ky.  L.  Rep.  577,  41  S.  W.  34;  Gerrish  v. 
Train,  3  Pick.  124;  Moriarty  v.  McDevitt,  46  Minn.  13,6,.  48  N.  E.  684; 
Bird  V.  Thompson,  96  Mo.  4?4,  9  S.  W.  788 ;  Cannon  v.  Smith,  47  Neb. 
917,  66  N.  W.  999;  Middleton  v.  Quigley,  12  N.  J.  L.  352;  Thompson 
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V,  Button,  14  Johns.  84;  Smith  v.  Smith,  17  Or.  444,  21  Pa?.  439; 
Burdiclc  v.  Burdicltj  15  E.  I.  165,  1  Atl.  289;  Collins  v.  Kay,  69  Tex. 
365,  6  S.  W.  313;  Messick  v.  Thotoaa,  84  Va.  891,  6  S.  E.  482. 

But  the  verdict' need  not  conclude  formally  or  punctually  in  the  words  of 
the  issue;  M  the  point  in  issue  can  he  concluded  out  of  the  finding  the 
court  shall  work  the  verdict  into  form  and  make  it  serve  according  to 
the  justice  of  the  case.     Porter  v.  Rummery,  10  Mass.  64. 

And.  a  failure  to  find  upon  all  the  issues  of  a  defense  is '  not  error  if 
the  findings  cover  all  the  essential  matters  pleaded.  Woodhead  v. 
Wilkinson,  181  Cal.  599,  185  Pac.  851,  10  A.L.R.  291. 

Verdicts  are  to .  be  favorably  construed,  and  technical  objections  to  the 
want  of  form  in  wording  them  disregarded.  If  it  can  he  inferred  from 
the  verdict, that  the  jury  have  found  the  point  in  issue,  it  is  the  duty 
of  the  court  to  work  and  mould  it  into  form  according  to  the  real 
justice  of  Ihe  case.,    Picket,  v.  Richet,  2  Bibb,  ,178. 

A  verdict  for  plaintiff  suing  upon  a  note  payable  in  gold  coin  slibuld  so 
find,  and  failure  to  do  so  is  error.     Irvin  v.  Garner,  50  Tex.  48. 

And  a  judgment  setting  aside  a  tr,an^a<;t^on  fpr  usury  panjiflti  be  .allowed 
to  stand  if  no  finding  of  usury  has  been  made.  Hartley  v.  Eagle  Ins. 
Co.  222  N.  Y.  178,  118  N.  E.  622,  3  A.L.R.  1379. 

But  a  verdict' is  not  bad  for  not  passing  upon  a  question  made  by"  the 
evidence  alone,  and  hot  raised  by  the  pleadings  or  brought  to  the  at- 
tention of  the  jury  by  an  inatruiction.,, Sample  v.  Crouch,  8  Mo.  App. 
593,  Appx.;  Price  v.  Bell,  88  Ga.  740,  15  S.  E.  810. 

And  the  failure  of  the  jury  to  find  upon  issuer  raised  upon  a  cpunlier- 
claim  in  defendant's  answer  is  not  error  available  to  plaintiff.    North 
Star  Boot  &  Shoe  Co.  v.  Stebblns,  2  ,S.  D.  74,  48  N.  W.  833. 
«Swan  V.  Smith,  13  Nev.  257;  Bunnell  v.  Bunnell,  93  Ind.  595;  Deering 
'       V.  Halbert,  2  Litt.    (Ky.)   291.    '  ,  ;  ,    .  .     f 

The  verdict  cannot  contradict  or  be  at  variance  with  express  admissions 
contained  in  the  pleadings.  Bray  ton,  v.  Delaware  County,  16  Iowa,  44; 
Watts  vl  Greenlee,  13  N,  C.(  2  Uey.L.)   87. 

But  a  verdict  which  is  responsive  to  all  the  issues  made  by  the  pleadings 
will  not  be  rejected  because  of  immaterial  findings.  Baum  Iron  Co.  v. 
'  Union  Sav.  Bank,  50  Neb.  387,  69  N.  W.  939.  See,  also,  Bushnell 
V.  Crooke  Min.  &  Smelting  Co.  12  , polo.  247,  21  Pac.  931,,  where  the 
rule  was  sought  to  be  ipvoked,  bu|;  was,  denied  because  the  verdipt  was 
not  open  to  the  otijectlon. 

8  Beers  v.  Flock,  2  Ind.  App.  567,  28  N.  E.  1011 ;  French  v.  Hanchett,  12 

Pick.  15;  White  v.  Bailey,;  10  Mich.  155;  Law  v.  Merrills,  6  Wend.  268; 

Atlantic,  T.  &  0.  B.  Co.  v.  Purifoy,  95  N.  C.  302;  Martin  v.  Clinton 

Bank,  14  Ohio,  187;  Gulf,  C.  &  S.  F.  R.  Co.  v.  James,  73  Tex.  12,  10 

I     ,     S.  W.  744;  Everit  v.  Walworth  County  Bank,  13  Wis.  419. 

Thus,  a  verdict  in  an  action  of  replevin  finding  ownership  in  plaintiff  is 

sufficient,  without  a  finding  as  to  right  of  possession,  as  the  finding  of 

Abbott,  Civ.  Jur.  T.— 52. 
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ownership  carries  with  it  the  right  of  possession,  in  the  iabsence  of 

■      evidence  to  the  contrary.  '  Oassel  v;  Westfern'  Stage  Co.  ^12  Iowa,  47. 

So  held,  too.  of'  a  verdict  finding  ipla;intiff  entitled  to  possession  of  the 

.property,,  hut, silent  as, to  the  issue  of  ownership.    Ifitzer  v.  McCannan, 

14  Wis.  63.    Contra,  Phipp^  v,..  .Taylor,  15  Or.  484,  16  Pac-  171. 

So  error,  if  any,  in  failing  to  find  upon-  issues  of j  fact  not  submitted  to  the 

jury  is  not  prejudicial  to  plaintiff,  *here  one  com'plete  defense  was 

^  found  in. favor  of  defendant,  so  that  plaintiff  could  not  have  recovered 

in  any  event.     People  ex  rel.  Samuel  v.  Coopers  139  111.  461,  29  N.  E. 

872.  ■    ' 

■  And  a- general  verdict  in  favor  of  a  wife  suing  for  divorce  and- aliinohy 

'on  the  ground  of  bruelty  will  not  be  Set  aSide  because  the  jury  did 
not  find  whether  or  not  there  was  condonation  by  cohabiting  together, 
where  in  view  of  defendant's' acts  and  conduct  tip  to  the  comiiiMicement 
of  the  action  there  can  be  no  possible  -'ground  to  claim  condonement. 
,   .Morrison  v.  Morrison,  l,4,Mont.  8,  ,35  Pac.  1. 

8.  Certainty  as  to  prevailing  party.  '     '    ' 

A  verdict  from-vsrliich.  jit, is.  iinpossible  t.(>;aspertaiii.  wbether 
.tlie,gury  intended  to  award. a  recovery  for  ..plaintiff  or  defendant 
is  defective  in  substance  and  no  Valid  judgment  can  be  rendered 
thereon.*  The  jury  ca^niiot  find  for  both  tbe 'plaintiff  and  the  de- 
fendant on  the  same  issue,  as  by  a  verdict  giving  the  plaintiff 
damages  and  finding  the  defendant  not  giiiltyl^     ' 

IBaughan  v.'Baughan,  lU'lnd.  73,  15  N.  B.  466,  IT'N.  E.  181. 

Thus,  a  verdict  against  the  wife  alone  in- an  a^^tion.  against  aiJiu^band  and 
wife  on  a  joint  contract  relating  to  her  separate  estate,  in  which  they 
plead  jointly,  is  void.  Magruder  y.  Belt,  7  App.  D.  C.  303.  And  in 
Porter  v.  Mount,  45  Barb.  4^2,  a  verdict,  against  the  wife  alone  in  an 
action  against  husbaiid  and  wife  a^  joint  debtors, '  each  answering  sep- 
'  '  arately,  was  held  a  mistrial,  although  a,  discontinuance  as  to  the  hus- 
band was'  permitted  on  plaintiff's  motibn  in  order  to  retain  the  ver- 

■■     diet.  ■•  I  ,       '■■  ■ 

So,  where  two  or  mpre  defendants' are  sued  jointly  for  a  joiiit  tort,  each 
'  Of  whonl  answers  separately,  denying  the  tort  as  to  hirn,  the  verdict 
must  expressly  declare  in  favor  of  or  against  each,  and  a  general  ver- 
dict for  plaintiff  against  one  defendant  only  will  be  set  aside  at  plkita- 
tiff's  instance  as  being  no  verdict  at  all  as  to  the  defendant  not  named; 

.  .  .  aind  the  fact  that  plaintiff'  failed  to  ask  for  its  correction  ^  at '  the  time 

■  :  'it  was  announced  does  not  raise  the  presumption  that  the  issue  as  to 

the  defendant  not  so  named  in  the  verdict  was  abandoned  at  the  trial. 
.^^  Rankin  v.  Central,  P., , R.  Co.  73  Cat  B3„  15  Pac.  57„  ...  .; 

Train  V.  Taylor,  51  Hun,  215,;4.N.  Y.   Suppj  492,   holds  that  a  Verdict 
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against  one  and  in  f aVor  of '  'another  defendant  cannot  be  rendered  in 
an  action  for  conspiracy. 

Put  ijouston  ,v.  Ladies'  Unioii  Brancli  Asso.  87  Ga.  203,  13  S.  B.  634,  holds 
that  a  general  verdict  for  plaintiff  in  an  action  against  two  defendants 
^upd  jgintly  is  a  finding  against- both,  anfl  is  sufficiently  certain. 

But  where  twp,or  more  defendants  are  sued,  severally  an^  individually,  the 

verdict   may   find   against   any   one   or   more   of  them,    pmitting   all 

,  I  refejren,(;e^_t,o  t|ie,  others,  and  a  valid  judgment  entered  upon  it  for  plain- 

„  ,,     tiff.  ,, Kaufman  y.  People's  Cold  Storage  &  Warehouse  Co.  10  Misc.  53, 

/  ,  ,,30  NfX  ^upp.  831;"Gulf,  p.  &'s,  F.  E.  Cp^  y.  James,' 73  tex.  12,  10  S. 
_,W,,.744;,  French  V,  Cresswell,  13  Or.  418,  ll,Pac.'62  (holding" that  a 
verdict  for  plaintiff  in  which  a  line  had  been  drawn,  across  the  name 
,  ,of  one  of  ^he  defen.dant^  was  good  against  the  other  defendant).  In 
Austin  V.  Appii'ng, '88  Ga.  54,  l3  S.  E.  955,  a'ni  action  of  tort  against 
three  persons  sued  as  partners  in  which  two  of  them  filed  pleas  of  non- 
partnership,  and  the  whole  case  was  tried  together,  a  verdict  against 
the  tliree  was  sustained  as  a'  finding  that  they  we're  all  'liible  as 
partners,  and  equivalent  to  a  verdict  against  the  partnership ;  but  in- 
asmuch as  the 'proof  sh6'T<^ed'  that  but  one  of  the  partners  was  liable, 
the  appellate  court,  applying  the  rule  that  for  torts  partners  may  be 
Jointly  and  severally  liable,; affirmed  the  judgment, as,,  to  the  guilty 
Partner,  and ,  reversed  as  to  ,tlie  others  with  d,irection  to  dismiss. 

So,  also,  the  verdict  may  omit  all  reference  to  a  defendant  as  to  whom 
th,ere  is  no  issue  to  be  tried.  Etter  v.  Hughes,  5  Cal.  Unrep.  148,  41 
Pac.  ,790  (where  the  defendant  riot  nanied  had  admitted  his  liability)  ; 
Price 'v.  Bell, '88  Ga.  740,  15'  S.  E.  810;'  Shatttiek  v.  North  British '& 
Mercantile  Ins.  Co.  7  C.  C.  A.  386,  19  U.  S.  App.  215,  58  Fed.  609; 
Baker  V.' Thompson, '89' Ga.  488^  15  S.  E. '644  (where  plaintiff  had 
disclaimed'  his  right  to  recover  against  the  defendant  not  named )  ; 
Columbia  Phosphate  Co.  v.  Farmers'  Alliance  'Store,  47  S.  C.  358,  25 
S.  E.  116  (where  plaintiff  had  dismissed  as  'to  the  'deferidaht  not 
'named).  "'  '■■'■'■■.-'.       •>'  ■      ■■.,:•  '  .,,  i 

Nor  is  the  verdict  made  uncertain  by  the  fact  that  ifl  finding  for  one  party 
or  the  other  the  j'riry  have  used  the  plural  "instead  of  the  singular, 
where  there  is  in  fact  but  one  party.  Williams  v.  Ewart,  29'  W.  Va. 
'■659,  2  S.  E.  881;  Houston  &  T.  O.'  R.  Co.  v,  Berling,  14  Tex.  Civ.i  App. 
544; '37  S.  W.'10'83;  MoGill^v.  Rothger,  45  111.  App.  511.  Or,  that  in 
finding  for  plaintiff  they  have  lused:  the  singular  instead  of  the  plural, 
•      although  there  J  are  sfeveral  >  plaintiffs,  and  that  fact  is  elsewhere  ap- 

'  ■  :;parent.  Missouri,  K.  &  T.  E.  Co.  v.  Jamison,  12  Tex.  C,iv.  App.  689, 
34  S.  W.  674;  Daft  v.  Drew,  40  111.  App.  266;  Hartford; County  ^Comrs. 
V.  Wise,  71  Md.  43,  18  Atl.  31  (where  the  names  of  the  plaintiffs  ap- 
peared in  full  in  the  caption  of  the  verdict),;  Henry  v.  Halsey,  5 
Smedes  &'  Ml  573.    '■  ;     ■ 

So  held,  also,  of  a  verdict  'agalhst  "defendant"  in  an  action  against  part- 
ners, the  jury  proceeding  on  the  theorythat  the  defendant  was  a  cor- 
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por?,tion.  Davip  v.  Shuah,  136,  Ind.  237,  36  N.^  E,_  122.  .So,  even 
though  they  plead  separately.  Waddingham,  y.  Dickeon,  17  Colo.  226, 
29  Pae.  177.  See  also  Union  P.  R.  Co.  v.  Smith,  59  Kan.  80,  52  Pac. 
102,  where  a  verdici  in  favor  of  plaintiff  in  an  action  against  a  corpo- 
ration and  the  receivers  in  entire  and  exclusive  control  of  the  corpo- 
rate property,  without  naming  either  defendant,  was  construed  as  a 
verdict'  against  the  receivers  alone,  a  judgment  thereon  to  be'  entered 
against  such  receivers  only.     ■  ' 

A  verdict  entitled  in  the  naine  of  the  plaintiff  against  one  of  defendants 
by  name,  and  designating  numerous  other  defendants  as  "et  al.,"  was 
held  gpod  against  all  those  shown  by  the  record  to  be  the 'codef^ndants 
of  the  one  specifically  named  in  the  verdict,  in  Knox  v.  Gregorious,  43 
Kan.  26^  22  Pac.  981.'  :;'';.>.!.;!.    .-, 

And  in  Blue  v.  McCabe,  5  Wash.  125,  3i  Pae.  531,  an  action  against  two 
defendant^,  one  of  whom  did  not  appear  or  answer,  a  verdict  for  the 
plaintiff  was  upheld  as  good  against  the ,  defendant  who  appeared  and 
<iefei>d,ed,  notwithstanding  that  ,the  caption  named  the  other  defendant 
as  sole  defendant,  , 

aCrotton  T.  Glidden,  84  Me.  589,  24  Atl.  1008,  3,0  Am.  St.  Eep.  413. 

9.  Certainty  as  to  finding  or  recovery. 

The  verdict  must  with  reasonable  certainty  shoV/  what  finding 
or  recovery  the  jury  intend  to  award  ;^  and  if  a:  Verdict,  uncer- 
tain in  this  respect  when  returned,  cannot  be  made  certain  by 
the  aid  of  and  reference  to  the  record,  it  is  fatally  defective.* 

1  Thus,  a  verdict  in  an  action  for  the  recovery  of  personal  property,  which 
does  not ;  ,descrit)e ,  it  except  as,  to.  quantity,  .with  no ,  d,esp,ription  as  to 
:  location  to  afford  ,th,e  means  qf  identification,  is  inpuf&cient.  Lock- 
hart  v.  Little,,  30  S.  C.  326,  9  S,,E.  511,     ,,       ,,     ,' 

But  a  verdict  assessing  the  value  of  the  "property  taken,"  without  de- 
scribing it,  is  sufficient  if  reference,  to  the  complaint  makes   certain 

,  ,  vvhat  property,  is  meant, ,  Hobbp  v.  Clark,  53  Ark.  411,  9  L.R.A.  526, 
14  S.  W.  652.      ',,    ,  '  ',    ;' 

So  held  also  of  a  verdict  in  an  action  to  obtain  specific  performance  .of  con- 
tract for  the  conveyance  of  land.     Bunnell  v.  Bunnell,  93  Ind.  595. 

A  verdict  finding  "no  cause  of  action"  will  support  a  judgment-  for  de- 
fendant. Felier  v.  Mulliner,  2  Johns.  181;  Glaze  v.  Keith,  55  Neb. 
593,  76  N.  W.  15  (holding  that  ti  verdict  in  a  justice's  court  that  the 
jury  find  that  "plaintiff  had  no  cause  of  action  until  the  assignor  and 
executor  of  the  lease  had  settlement  on  old  account"  is  a  verdict  for 
defendant).  Not  so,  however,- in  an  action  of  replevin,  according  to 
Ford  V.  Ford,  3  Wis.  399.  And  Cattell  v.  Despatch  Pub.  Co.  88  Mo. 
356,  holds  that,  a  verdict  of  "jio  cause  for  action"; is  in;forma,U  and 
where  the  jury  decline  to  change  it,  at  the  court's  suggestion,  to  one 
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"for  the  idefendknt,"  it  is  insufficient  to  support  judgment  for  de- 
fendant. ,  ■  , 
Under  a  statute  allowing  an  action  of  replevin  to  proceed  as  one  for  dam- 
ages, where  the  property  has, not  been  taken  in  on  the  writ,,  a  verdict 
in  such  a  case,  finding  the  issues  for  the  plaintiff  and  assessing  dam- 
ages, is.  sufficient.    Witoher  v.  Watkins,  11  Colo.  548,  19  Pac.  540. 

a  Mdriarty  V. 'McDevitt,  46  Mirin.  136;  48  N.  W.  684.     See  also  the  follow- 
'     ing  cases,  wheVe  this  rule   is   recognised   and  affirmed,   although  not 
■''' ftlWya  applied' because  the  verdict  is  held  hot  to  be  uncertain  within 
the  rule'!'    Seifert  v.' Holt,  82  'G'a.  757,  9  S.  E.- 843;  Louis'yille,  N.  A. 
&  C.  'R.Co..  v;  Frawley,  110-Ind.  18,  9  N.  E.  594;  Garrett  v.  State' ex 
rel.  Huntsinger,  149  Ind.' 264;' 49  N.  E.  33;   McCormick  Harvesting 
'       Maeh.  Co.  v;  Gray,   114  Ind.  340,  16  Nl  E.  787;   Richardson  v.  Mc- 
:Cormick,  47  Iowa,  80;  Smith  v.  Cornett,  18  Ky.  L.  Rep.  818,  38  S.  W. 
689;   McCaskill  v.  Currie,  113  N'.'  C.  313,  IS   S.  E.  252;   Roy  v.  Mis- 
souri, K.  &  T.  R.  Co.  —  Tex.  Civ:  App.  — ,  32  S.  W.  72. 

It  is  not  usually  difficult  to  make  a  verdict  express  the  conclusions  or 
findings  of  the  jur^;  and  while' ' it  m^y  be  liberally  aided  by  the  con- 
tents of  the  "record,  and  enforced  when,  if  so  aided,  there  can  be  no 
uncertainty  as  to  intention  of  the  jury;  mere  conjecture  cannot  be 
resorted  to.  Gulf,  C.  &  S.  F.  R.  Co.  v;  Hathaway;  75 'Tex;  557,  12  S. 
W.  999.  ''  '  '  '  '    '■ 

Thus,  in  ejectment,  a  verdict  fihding  for  plaintiff,  whether  as  to  the  whole 
of  the  land  claimed,  oV'a  part  only,  must  be  certain  in  itself,  or  inust 
refer   to   some   certain    standard   by '  which    to    ascertain   the   laiid   so 
'     awarded ;   otherwise  it  will  be  too  uncertain  to  support  a  judgment. 
Messick  v.  Thomas,  84  Va.  891,  6  S.  E.  482  (upholding  a  verdict  which 
'awarded  to  plaintiff  "the  whole  of  the  premises  described  in  the  dec- 
'  laratiori,"  which,  in  accordance  with  a  statute  requiring  the  declara- 
tion to  describe  the  premises  "with  convenient  certainty  so  that  from 
'      that  description  possession  may  be  delivered,"  did  so  describe  them); 
'   Benn  v.  Hatcher,  81  ¥a.i  25,  59  Am.  Rep.  645   (holding  as  immaterial 
a  variance  between  the  declaration  and  the  verdict,  as  to  the  location 
of  the  land  with ,  reference,  to  a  certain  highway,  where  in  all  other 
respects  they  agreed  as  to  ,  the,  description )  ;,  Slpcum  v.  Compton,  93 
.  ,  Va..  374,  25  S.  E.|3;  Colorado  Cent.  Consol.  Min.  Co.,  y.,  Turqk,  2  C. 
C,  A.  67,  4  U.  S.  App.  290,  50  Fed.  888 ;  Grace  v.  Martin^  83  Ga.  245, 
,9  S.  ,E,,  84^1,     And  for  other  ^luptraCions  of  yerdicts  held  to  be.deT 
.    ,   fective  for  uncertainty  in  not  sufficiently,  identifying  the  land  awarded, 
see:   McCu^lou^h  v.  East  Tennessee,  V.  &  G.  R.  Co.  106  Ga.  275,  32 
S.  E,'97;  Cincinnati,  H.  &  I.  R.  Co.  v.  Clifford,  113  Ind.  460,  15  N.  E. 
524;"Harris  v.  Jphnspn,  19  Ky.  L.  Rep.  1865,  44  S.  W.  948;  Robert- 
son y,  Drane,  100  Mo.  273,  13  S.  W.  405;  DeClemente  v.  Wingtanley,  8 
,      Misc.  45,  28  N.  Y.  Supp,  513;  Clark  v.  Clark,  7,Vt.  190. 
tinder  a  statute  requiring  the  verdict  in  an  action  of  ejectment,  if  for 
r    plaintiff,  to  specify  the  right  or  estate ;  established  by  him,  a  verdict 
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which  does  not  so  specify  the  right  or  estate  will' not  support  a  judg- 
ment for  plaintiff.     Shaw  v.  Hill,  79  Mich.  86,  44  N.  W.  422. 
And  in  ]?lorida  it'  has  been  held  under  a  similar  statute  requiring  the  ver- 
dict to  state  the  quantity  of  the  efetate  of  the  plaintiff,  and  to  describe 
'   '  the' lands  by  its  metes  land  bounds,  by  the  number  of  the  lot,  or  by 
other  certain  description,  that  a  verdict  for  plaintiff  which  does  not 
find , the,  quantity  of  the,  estate,  of  the  ,plai;itiff  sued.|fqr,,is  insufficient. 
,    Lungren,  V. I Bjo,wnlie,  22  Fla.  491.     IBut, a, verdict  rendered  in  fip,mpli- 
ance  with  the  requirements  of  the  statute  need, not  expressly  declare 
,     the  defendant  guilty.,    Kussell  v.  Marks,  3)2  ;Fla.  4g6,  ,1.4  So,.;40. ,,,, , 
But  on  the  trial  of  an  adverse  claim  toa  imining  claini  instituted  under 
U.  S.  Rev.  Stat.  ,§  2326,  U.  S.  Corapi  Stat;  1901,  ,p.  1430j  regulating 
',  the  proceedings  to  be  had  om  such  claimis,  the  only  question  presented 
for  determination  has  been  held  to  be  the  priorityiof:  right' to  ipur- 
^  I /chase  the  fee,  the  fee  itself  to  the  land  still  i  remaining  in  rthe  general 
government;   and  a  verdict  simply  "for  plaintiff":  isl  sufficient.,  ,  Ben- 
nett v.  Harkrader,  158  U.  S.  441,  39  L.  ed.  1046,,  1^  Sup.  Ct.  Rep.  863, 
In  boundary  rjine  suits,  ,if  the  land,  in,  dispute,  is  t\o%  described  by  .metes 
and  ,bounds  by  pl,8intifl"s  petition,  a  general  verdicii  .for  plaintiff  should 
describe  it;  by  .metes  and  bounds.    , Edwards, y.  Smith,  71,  Tex,.  ,3,56,  9 
S.  W.  77;' Bennett  v. .  Seabright,  -^  Tex.,.,Civ.  App.  — ,  %%  .g.'.'w.  .1048. 
See  also  Reed  v.  Cavett,  1  Tex.  Civ.  App.  154,  20  S.  W.  837..  . 
A;., verdict  generally,  ."for  the.  plaintiffs",  in  an  actjon  of  trespass,  is.  a  find- 
ing, upon  all  the  iss.ues  raised  by  ,th^  pleadingSj  njaterial .  to  a.  recovery 
, by  the  plaintiffs,  and  concludes, ,  the  par.ties  upon  .the,  question  of  , title 
where  it  was  distinctly  put.  in  issue.  -MpLaughlin  v.  Kelly,  22  Cal. 
.     .;211.,-  .-.:,. 

A  verdict  in  ah  action  for  the  location,  of  a  iproposed  highway,  finding 

dn  favor  oi  the  establishment  of  the' highwayi  "as  prayed  for  by  the 

.   plaintiffs  in  their   petition,''   is  not  defeotivp  for  hot  describing  the 

proposed   highway    where   the   beginning,   terminus,    course,   distance, 

1    .  and  width  of  the  highway  are  fully   and  accurately  set  forthi  in  the 

petition.     Thayer  v.  Burger,  100  Ind.  ,262.       . 

A  verdict  finding  a  certain  amount  of  usury  is  equivalent  to  finding  in 

''     favor  of  the  plaintiff  as  to  the  remainder  of  the  debt,  which  amount 

can  be' made  certain  from  the  pleadings.     Small  v.  Hicks,  81  Ga.  691, 

"  8  S.  E.  628.  '  ' 

• 

Under  a  statute  authorizing  a  (defendant,  in  an  action  to  enforce  a  mechan- 
ic's lien,  to  pui'  in  issue  the  fact  of  indebtedness,  the  existence  of  the 
lien,  or  to  interpose  any  other  appropriate  defense,  and  if  the  ver- 
dict for  the  plaintiff  ascertains  the  existence  of  the  lien,'  the  proper 
judgment  to  enforce  it  follows;  but  if  the  verdict  is  for  tlie  plaintiff 
on  the  issue  of  indebtedness  only,  judgment  follows  for  the  arnount 
thereof  as  in  other  cases,  in  such  an  actioii  on  a  complaint  contain- 
ing the  corhmon  counts  and  a  'speSial  count,  in  which  the  structure  and 
improvements  sought  to  be  charged  are  described  with  silfficient  cer- 
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'  taiinty,  issue  beihg  :joiiiied  on  the  pleas  of  payment  and  set-oflF,  with 
'  iihe 'general 'isSu^,' a  verditt  finding  "the  issues  in  favor  of  the  plain- 
'  tiff,'.$100,",though.'iinformalj  ,is  ;s,uffiqient  to  suppor,(^'  a  judgment  de- 
elaring  a  lien  in  Ms.favor  for  ithat  sum- on  the  structure  and  improve- 
'   ments.     Bedsole  v.  Peters,  79  Ala.  133. 

Id,  Stating  amount  of  recovery. 

a.  In  general.^K  verdict  in  an  actioin  in  which  a  money  jufig- 
ment  is  sought,  whether  by  way  of  liquidated  or  unliquidated 
daltiages,  ■^hich  does  not  state  specifically  the  amount  to  which 
the  jury  deem  the  plaintiff  eiititled,  is  not  a  terdict'oh  which  a 
valid, judgment  can, be  entered.^  Not  so,  however,  of  a  verdict 
which  finds  such  facts  as  leave  nothing  for  the  court  to.  do  Jbut 
make  a  simple  mathematical  calculation,^  or  :of  a  verdict  ha  an 
action  in  which  the  amount  is  not  in  issue  and  the  verdict  is 'un- 
objectionable in  other  respects.'"   '     ■      ■  '     i'  I 

1  Wa,s}ijngton  v.  CalWn,  103  Ga.  675,  30  S.  E.,  434;  Sellers  v.  Mann,  113 

,,'.Ga.   643,   3!J   S.,,E.''ll;''Ft.'  Wayne  'v.'  Durfiell,   is'lndi  App.  ;669,   42 

,'  ,N.'fE.  242;^  Bartle  v.,  Plane,'68  Iowa,  227^  26  N.  W.  88;  Louisville  & 

N.  r!  Co!  y!  Hartwell,  ,99^  Ky.,436,,  3'6  ^.  VV."l83,' 38  S.  W."  1041;  Miller 

y.  Cappel,' 39''La,,  Ann.  881,  ,2,  So.  807';    Gait'her  v.  Wilmer,   7l"Md. 

361,,  5  L.R.A.  '756,  18  Atl.  500;   Fryberger  v.   Carney,  26  Minn.  8^,  1 

,,,N,  W;.  807;'  Burghaft  v.  Br|Own,  60  Mo.  24;   Gerhab  y.  White,  40  N. 

J.  L.  242;  Van  Benthuysen  v.  DeWitt,,4  Johiis.  213;  Murray  y.  King, 

30  N."  C.  (8  Ired.  L.)  528;  Ames  v.  Sloat,  Wright  (OhioV  57*7';'  Neville 

'  V.' Northcutt,  7  Coldw.  294;  Kingv.  McKinstry,' 32  Pa.  Super.  Ct.  34; 

Schwertz  v.'Shi-eeVei  62  Pa.  St.  457,  1  Am.  Eep.  439;  27  R.  C.  L.  p. 

860,' §  32.  i'Biit'that  a' verdict  for  plaintiff  for  the  full  amount  claimed 

is    sufficient    where,  the    coijjplajnt.   and ; , testipiony  .shoyf.:  what'.^uchi  1 

amount  is,  see :     Goodnian  v.  Steinfeld,,  20  Misc.  224,  45  N.  Y.  Supp. 

1141;  Newton,  v.  Ker,  14  La.  Ann.  71^.,    Sq  held  also, of  a  verdict,  for 

..plaintiff  for  the, debt,  in  his  petition- mentione.ij.i  Brannin  v.  Force,  12 

,B..Mon.,5P6.     And  Olcott  v.  Hanson,  12i  lyi^ch.  452,, held  tl»t,the  jury 

properly  returned  a  verdict,  as  directed  by  the  court,  for  plaintiff,  for 

the  sum  ptated  by  counsel  for  plaintiff,  as  the  amount  claimed,,  and  , 

agreed  to  by  the  foreman  as  the  amount  the  jury  found,  after  counsel 

for  defendant  had  objected  to  the  jury  retiring  to  find  the  damages, 

,   wh^r.e. they  had  returned,, a  sealed  verdict  for ,. the  plaintiff  the  full 

amount, claipied,  by,  hjm  on  the  ,note  sue4.pn,,  and  ,to  the,  court's,  ques^ 

tipn,,8.s,  Ijq  what  ,£^rnoun(;  they  assessed  the  fopman  replied , ths^t  they 

did  not  have  ,|he  note  and  did  not  rememb^  the  amount,  but  that  it 

,    wa,3  ,tjie,  ^mqunt  olainied  by  plaintiff,. 

Thus  a  verdict  in  an  action  upon  a  breach  of  a  bond  for  title  to  land  must 
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return  ira  soUdo  the.  total  amount  of  the  valiie  of  the  land  and  inter- 
est, as  required  by  statute.    Gibson  v.  Carreker,  82  Ga.  46,  9  S.  E.  124. 

And  the  rule  is  applicable  to  a  special  verdict  as  well  as  a  general  ver- 
dict. Wainwright  v.  Burroughs,  1  Ind.  App.  393,  27  N.E.  591,  and 
cases  cited.  But  failure  of  a  special  verdict  to  assess  the  amount 
of  damages  sustained  by  plaintiff  does  not  prevent  the  entry  of  a 
judgment  thereupon  for  the  plaintiff,  where  the  damages  are  assessed 
in  the  formal  conclusion  of  the  verdict.  Cole  v.  Powell,  17  Ind.  App. 
438,  46  N.  E.  iboei  So,  also,  a  special  verdict  in  an  action  on  an  in- 
surance policy  containing  a  finding  that  arbitrators,  to  whom  ithe! 
amount  of  the  loss  ihad  (been  subimitt^d  by >  agreement,  of  ithe  parties, 
had  awarded  ,8.  |Cert^in,  amount,  is  iiot  uncertain  where  the  find.ing 
conforms  to  an  allegation  of  the  i  petition  that  the  question  of  loss 
or  aamage  had  been  so  left  to  arbitrdtlbn,  which  defendant  admits, 
Imt  denies  the  award,  although  the  verdict  contains  no  formal  con- 
clusion assessing  damages.  Imperial  F.  Ins.  Co.  v.  Kiernan,  83  Ky. 
468. 

It  has  for  a  long  time  been  the  settled  rule  of  practice  in: Missouri,  that 
where  a  petition  sets  up  separate  claims  of  action,  stated  in  separate 
counts,  with  a  separate  demand  for  damages  in  each  count,  a  general 
verdict  for  a  general  sum  is!  improper  and  is  a  good  cause  for  arrest- 
ing the  judgment.  But  this  rule  does  not  apply  where  there  is  really 
but  one  cause  of  action,  stated  in  a  diflferent  inanner  in  different 
counts,  so  as ,  to  meet  any  possible  state  of  facts  that  may  be  shown 
ty  the  evidence.  In  such  case,  a  finding  upon  any  one  of  the  counts 
vfould  be  a  bar  to  any  further  recovery  oil  any  count  in  the  petition, 
and  a  general  verdict  for  plaintiff  is  sufficient.  Sileox  v.  McKinney,  64 
Mo.  App.  330,  and  cases  cited. , 

A  verdict  "for  defendant"  simply  is  proper  in  form,  where  the  jury  finds 
against  plaintiff  on  her  claim  and  also  against  defendant  on  a  counter- 
claim.    Phillips  V.  Lewis,  12  App.  Div.  460,  42  N.  Y.  Supp.  707. 

The  only  finding  essential  to  the  validity  of  a  verdict,  where  no  offset  is 
pleaded,  accordiiig  to  Cleinmbns  v.  Clenimons,  68  Vt.  77,  34  Atl.  34,  is 
the  balance  due,  without  stating  the  sums  allowed  the  respective  par- 
ties. In  Missouri,  however,  the'  jury  should  make  affirmative  findings 
as  to  counterclaims  set  up  by  defendant.  Henderson  v.  Davis,  74  Mo. 
App.  1.  .,         : 

Defendant  is  hot  injured  by  the  failure  of  the  jury,  in  an  action  of  re- 
plevin, to  assess  the  value  of  the  property  on  finding  for  plaintiff,  as 
required  by  statute,  where  the  property  is  in  the  plaintiff's  possession. 
Dykes  v.  Clarke,  98  Ala.  657,  13  So.  690;  Busching  v.  Sunman,  1!) 
ind.  App.  683,  49  N.  e!  1091 ;  Claflin  v.  Davidson,  21  Jones  &  S.  122. 
So  held,  also,  of  failure  to  assess  either  the  value  of  the  property 
or  damages!  Coit  v.  Waples,  1  Minn.  134,  Gil.  110.  But  it  may 
properly  assess  damages  for  the  detention.  Leonard  v.  Maginnis,  34 
Minn.  506,  26  N.  W.  733. 
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But  a  verdict  for  plaintiff  in  an  action  to  recover  a  way  by  necessity  is 
not  insuflRcient  because  of  a  failure  to  find  specifically  the,  amouint  of 
damages  sustained  by  hijn.  Miller  v.  Richards,  139  Ind.  203,  ^8  N.  E. 
854. 

And  in  an  action  of  tort  for  treble  damages  allowed  by  statute  it  is  im- 
material whether  the  jury  find  treble  damages  in  their  verdict,  or 
,  find  the  actual  loss  or  damage  to  pla,intiff  and  the  court  enters  judg- 
ment: for  three  times .  that  amount,  the  statute  being  silent  as  to 
which  mode  should  be  pursued.  Galvin  v.  Gualala  Mill  Co.  98  Cal 
^   268,  33  Pac.  94.  ;!  i 

It  has  been  held  that  a  staljute  requiring  the  jury  in  an  action,  of  libel  and 
slander  to  specify  the  amount  awarded  for  damages  to  feelings  sep; 
arately  frorii  tbe  amount  awarded  for  other  damages,  will  not  avail  to 
overcome  a  verdict  not  so  separating  the  damages  where  the  case  was 
pending  when  the  act  went  into  effect,  and  it  was  apparently  unknown 
to  both  court  and  counsel  at  the  time  of  trial.  Hewitt  v.  Mofley,  111 
Mich.  187,  69  N.  W.  245. 

Nor  is  defendant,  in  an  action  for  malicious  prosecution  commenced  be- 

,       fpre  a  Missouri  statute  requiring  the  verdict  tt)  state  separately  the 

actual   and  exemplary   damages   went  into   effect,   prejudiced  by  the 

conformity  of  the  verdict  to  such  requirements,  even  if  the  statute 

,  does  not  apply  to  the  case.    Hilbrant  v.  Donaldson,  69  Mo.  App.  92. 

In  Alabama,  undey  a  statute  requiring  that  a  verdict  for  plaintiff,  in  an 
action  for  ejectment  in  which  there  -has  been  made  the  suggestion  of 
'  adverse  possession  by  the  defendant,  must  also  state  whether  the  sug- 
gestion of  adverse  possession  be  true  or  fals^;  and  if  false,  the  jury 
must  assess  damages  as  in  ordinary  cases;  but  if  true  they  must  assess 
the  value,  at  the  time  of  trial, ;  of  the  permanent  improvements  by  de- 
fendant, or  those  whose  estate  he  has,  and  also  ascertain  the  value  of 
the  lands,  and  of  the  use  and  occupation  -thereof,  not  including  the 
increased  value  by  reason  of  the  improvements,  judgment  to  go  against 
defendant  for  the  excess,  if  any,  of  the  value  of  the  use  and  occupa- 
tion over  that  of  the  permanent  improvements^  a  verdict  which, -after 
finding  the  suggestion  of  adverse  possession  and  permanent  i  improve- 
ments to  be  true  assesses  the  value  of  the  latter,  on  their  excess  over 
the  rents,  must  also  assess  the  value  of  the;  lands,  without  the  im- 
provements.    Coltart  V.  Moore,  79  Ala.  361. 

2  Knight  V.  Fisher,  15  Colo.  176,  25  Pac.  78;  Fort  Wayile  v.  Durnell,  13 
Ind.  App.  669,  42  N.'  E.  242  (dictum);  Lebanon  v.  Twiford,  13  Ind. 
App.  384,  41  N.  E.  844;  Wainwright  v.  Burroughs,  1  Ind.  App.  393, 
27  N.  E.  591;  Wells  v.  Cox,  1  Daly,  515. 

Thus,,  a  verdict  in  an  action  for  personal  injuries,  that  th^  jury  find  for 
plaintiff  and  assess  his  damages  at  a  specifie<l  ,amount,  "including 
medical  attention  and  other  incidental  expenses,"  is  not  bad  foi;  un- 
certainty, where  the  evidence  and  charge  show  what  such  "other  in- 
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.cidental  expenses''  were,  i  Missouri,  K.  &  T.  R.  Co.  v.  -Kirfcland,:  11 
Tex.  Civ:  App;  528,  32  S,  W.  588.:. 

A  verdict  for  a  spebified  ■  amouiit  and  attoriiey's' '  fees  is  not  void  for  un- 
certainty, when  the  contract  in  suit  provides  for  attorney's  fees 'at  a, 
fixed  per  cent.    Buchanan  v.  Townsend,  80  Tex.  534,  16'  S.  W:'31'5.  '"'  ' 

And  a  special  finding  that  defendant  is  indebted' to  plaintiff  for  tK^  face 
of  the  notes  in  suit,  with  interest,  "less  the  credits"  willbe  deemed 
;  to  refer  to  credits  indorsed  on  the  notes,'  and  is  sufficiently  definite  to 
support  a  judgrnent  for  plaintiff,  notwithstanding  defendant  claims 
that  other  payments  have  been  made  which  are  not  credited  on  the 
'notes,'    Roberts  v.  iEloberts,  122  >f.  C.  782,  30'^.  E.,  347.' '  ',     ''^ 

But, a  special  verdict  wl^ich  neither  specifically  assesses  damages,  nor  so 
states  the  facts  as  tp  leave  nothing  for  the  court  in  the  ascertain- 
ment pif  the  damages  further  tjian  mere  computa,tion  from  the  facts 
found,  is  fa,tally  defeptivp.  yVainwrigh]t  v.  Burroughs,  1  Ind.  App. 
393,  27  N.  E.  591.  "'','■', "  ,  ■'/ 

'  No  doubt  the  more  orderly  and  regular  method  is  to  have  the  amount 
always  slated  in  the  verdict;  but  a  statute  requiring  that  it  be' done 
never  was  intended  to  render  a  verdict  that  failed  to  state  the  amount 
a  nullity,  in  a  case  where  the  sole  issue  wiis  plaintiff's  right  to  re- 
cover anything,  and  the  amount  was  admitted  b'jr  the  pleadiiig.  Red- 
mond V.  Weismann,  77  Cal.  423,  20  Pac.  544  ('suslaining  a  verdict 
simply  finding  for  plaintiff,  the  only  issue  being  plaintiff's'  right  tP 
recover  at  all)  ;  Hodgkins  v.  Mead,  119  N.  Y.  166,  23  N.  E.  559 
(where  the  amount  was  not  in;  dispute,  the  court  charging  the  jury 
the  precise  sum  .tlje  plaintiff  was  entitled  to  if  they  found  in  his 
favor)';  Buckley  v.  Lord,  24  How.  Pr.  455  (amount  of  claim  admitted 
.  bjr  counsel);  Josephi.  V:  Mady  Clothing  Co.  13 1  Mont..  195,  33  Pac.  1 
(■where  the  only  issue  was  the  truth  of  the  allegations  of  fraud  by 
which  it  was  sought 'tO' show  that  the  debt  should  ibe  considered  as 
due  for'the  purpose  of  suing  on  it);  English  v.  Goodman,  3  N.  D. 
129,  54  N.  W.  540;  Metzger  V.  Huntington,  51  111.  App.  377  (an  action 
upon  a  judgment  in  which  defendant  pleajded  in  abaltement  that  he 
had  not  been  served  with  process).  See  also  Hall  v.  First  Nat.  Bank, 
133  111.  234,  24  N.  E.'  546,  where  the  court  after  a  default  judgment 
assessed  damages  and  rendered  final  judgment;  and  thereafter  grant- 
ed leave  to  plead,  but  denied  a  motion  to  set  aside  the  default,  allow- 
ing Ij;,  to  ,st3,nd  a,s  sfourity  until  the  trial  of  the,  issues,  raised  ,by  the 
pleas,  iiii  default  of  proof  to  sustain  which  the  jijidgiuent  was  to  stand, 
,  and  a  vei^dict  finding  the  issues  for  plaintiff,  without  assessing  dam- 
ages, was  upheld. 

So  held  also  of  a  verdict  rendered  at  the  trial  of  an  ordinary  claim  case, 
since  the  issue  is  simply  "whether  or  not  the  property  is  subject  to' the 
execution.     Lamar  v.  Coleman,  88  Ga.  417,  14  S.  "E.  808.  '  ' 

Rendei;ing  a  verdict  against  a  claiinfint  of  attached  property' without 'find- 
ing the  value  of  the  property  and  that  the  cl'aiinanl  lias  failed  to  es- 
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taljlisli  his  claim,  altliough  erroneotis,  teas  held  not  to  be  prejudicial 
where  there'  is  no  contention  as  to^  value,  in  Peterson  v.  Wright,   9 
Wash.  202v  37  Pac.  419.       '        '     ■ 
And  a  verdict  "for  dfefendant  for  its  costs"  is  not  Void  as  failing  to  speci- 
fy the  amount  to  be  recovered,  as  required  by  statute,  since  where  the 
jury  found  nothing  for  either  plaintiff  or  defendant,  the  verdict  neces- 
sarily being  for  defendant,  they '  could  not  specify  the  amount  of  the 
recbvery,'  and  the  teorda  "for  its  costs"  are  'but  harmless  '  Surplusage. 
*  'teleotriti  Impfov.  Co.  v:San  Jos6  &  S.  C.  R.  Co.  3  Cat  Unrep.  618,  31 
■''■■  Pac'.  455.         ■  '■'  ■'■  "    .    ■' 

But  a  verdict  merely  for  "the  defendant,"  where  there  is  an  issue  wliether 
■  '  he  is  liable  for  the  whole  or  one  half'  of  the  ainount  of  a  note  guaran- 
teed, is  hot   sufficient   io'  authorize  "a   judgment,   although   a   special* 
i  ; ; ,  iin4ing  lestablishes  the   amount   due  from  the  i  maker  of  the  note  to 
the  plaintiff.     Lamb  v.  Briggs,  22  , Neb.  138,  34, N".  W.  217.. 

h.  Coviputing  interest. — When  tlie  jury,'  by  theil*'  verdict, 
allow  interest  without  computing  it,  but  it  can  be  ascertained  by 
a  mathematical  calculation,  either  from  data  given  in  the  verdict 
itself,  or,  furnished  by  the  pleadings  or  other  records  of  the 
case,  it  is'held, 'by  the  great  weight  of  authority,  that' the  verdict 
is '  hot  bad,  as  being  uncertain,^  uilless  such  computatioil  ■  is  ex- 
pressly required  by'  statute,*  since  the  court  niiay  make  the  com- 
putation. '  So,  also,  by  the  weight  of  authority,  when  it  is  Undis- 
puted thatj  if  a  party  is  entitled  to  a  verdict  he  is  entitled  to 
interest,  andithe^  jury  brings,  in  a  verdict,  for  the  principal  sum 
without -mentioning  interest^  and  there  is  a.  mere  matter,  of  com- 
putation, the  court  may  correct  the  verdict  by  adding  interest,* 
or  may  render  judgment  with  the  addition  of  interest,  without 
correcting  the  Verdict.*  But  when  the' time  from  which  interest 
should  date  is  uncertain,  the  court  should  not  compute  interest.' 
It  ha's  been  held  that,  if  the  jury  brings  in  a  verdict  for  a  named 
sum,  with  interest  from,  a  certain  date,  but  without  Ih'entiohing 
the  rate,  the  court  cannot  compute  the  interest  and  add  it'to  the 
prliicipal' suth,^  biit  the  contrai'y  has  also  been  held.'' 

iNew  Orleans' &;  C.  R.  Co.  v.  Schneider,  8  C.  C.  A.  571,  13  U.  S.  App. 
655,  '60  Fed.  210;  Baltimore '&  0.  R.  Co.  v.  Dougherty,  7  App.  D.  C. 
'378;  Beckwith  V.  Carleton,  14  Ga.  691;  Mard'iri  v.' Johnston^  S8  Ga. 
'  ''  52*2;  Clapp  v.  Martin,  33  111.  App.  '438;  Launian  v.  Clark,  73  111.  'App. 
'  '  6S§;  Gaff  v:  Hutchinson,  38  Ihd.  341;  McGregor  v.  Armill,  2  Iowa,  30; 
Stevens  v.  Campbell,  6' I'oWa,  538;  Citizens'  Bank  v.  Bowen,  25  Kan. 
117;  Mills  V.  Mills,' 38  Kan.  455,' 18  Pac.  521;' Newton  v.  Ker,  14  iLa. 
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Ann.  715:;  McClellan  Dry  Dock  Co.  v.  Farmers?  Alliance  S.  B.  tine,  43 
La.  Ann.  258,,  9  So.  630;  Patrick  v.  Carr,  50  Miss.  199;  McCormick  v. 
Hickey,  24  Mo.  App.  362 ;  Nelson  Mfg.  Co.  v.  Shreye,  ,104  Mo.  App.  474, 
79  S.  W.,  488;,Bi;tte  Electric  ,R.  Co.  v.  Mathews,  34  Mont.  ,487,  87 
Pac.  460  {dictmn)  ;  Page  v.  Caciy,  1  Cow.  115;  Martin  v.  Silliman, 
53,  N;.  y.  615;,  ;Wells  v.  Cox, ,  1 ,  ,D,aly,  515;  CQr,oc)T?in,  v.,  Haiipr^ap,  20 
,S.  D.  384,  107  N.  ,W.  210;  B.^rtpn  y.  Anderson,  l,Tex„,93;  qiri^n,v. 
Chadwick,  ,44  Tex."  406 ; ,  Heidenheimer  v.  J,ohn,soni,  7,6  ,;reJt.,,2Q6,,.13  S, 
W.  46;  Barrett  v.  Wills,  4  Leigh,  114,  26  Am.  D^c  315;  Lake. y.Tyree, 
90  Va.  719,  19  S.  E.  787 ;  Yakima  Nat.  Bank  v.  Knipe,  6  Wash^  348, 
33  Pac.  834.  ,  ,,,.;,,  .        ,   i  ,M 

Contra;  Calkins  v.  Farrners'  &  M.  Bank,  99  Mo.  App.  509,  73  S,  W.  ,1098; 
Lashua  v.  Markham,  21  R.  I.  492,  44  Atl.  804  .{dictum,). 

See  also  Brady  v.  Clark,  12  Lea,  323,  where' objection  to'  the- form  of  such' 
a  verdict  was  made  after  the  coui-t  had  computed  tlhe  interest,  and  the 
court  held  the  objection  too  late,  saying  that  if  the  objection  had 
been  made  when  the  verdict  was  announced. the  jury  would  haye  been 
sent  back  to  make  the  calculation.  But  see  Silsby  v.  Frost,  3  .Wadi. 
Terr.  388,  17  Pac.  188,  where  it  i^  held  that  a  verdict,  for  a  certain 
suiu  with  interest  is  not  in  proper  form,  but  that  it  shoiild  be  for  a 
gross  sum  including  the  principal  and  interest  due  thereon  duly  coihr 
puted.  Butjit  is,  not  prejudicial  error,  that  this  isindti  done  where  it 
appears  from  the  record  that  in  the  ,judgn3ent  frpni  which  defendant 
appealed  no  interest  whatever  was  included.     Ibid., 

The  form  of  the  verdict  is  npt  material.  The  amount  found  by  the  jury 
is  not  uncertain  because  they  choose  to  put  their  verdict  in  a  form 
that  requires  a  mathematical  calculation  to  get  the '  sum  of  their  find- 
ing. 'The  trial  judge  may  fequire '  them  to  make  the  calculation,  Tjut  it 
is  not  necessary  that  he  do  so. ,  New  Orleans  &  C.  B..  Co.  v.  Schneider, 
8  C.  C.  A.  571,  13  ;U.  S.  App.  655,  60  Fed.  21Q. 

The  maxim.  Id  certuin  est  quod  certum  treddi  potest,  iS'  readily  applicable 
to ;  such  verdicj;,8.  ,  ,Lauman  v.  Clarl?,  7,3  111.  App-  650. . 

Nor  does  failure  to  fix' a' rate  of  interest  invalidate' it,  as  interest  in  such 
,  case  must  be  computed,  ,accordin'g  to  the  rate,  provided  by  law.  i   Duzan 
v.  M:eserve,,24  Or.  523,  34,  Pac.  548.  ,      , 

But  a  verdict  for  a  certain  sum  "with  legal  interest,"  without  specifying 
any  time  from  which  interest  is  to  be  allowed,  will  not  authorize  a 
judgment  for  any  interest  whatever.  Such  a  verdict  cannot  support 
,a  judgmept  ,  except  by  treating  the  interest  ,clau^e,,  as  surplusage, 
,'VVes,t^rn  Mill,&  L^mber  Co.  v.  Blanchard,  1 -Wash.  230,  23  fac.  839; 
.,  Meeker,  V.  Gardella,  l,Wash.  139,  23  Pac- 837.  See  also  Murray  v. 
King,,  30  N.  C.  (8  Ired.  L. )  528.  And  in  Ranney  v.  Bader,  48  Mo. 
539,  the  interest  clause  in  such  a  verdict  was  rejected  as  surplusage, 
and  jUjdgment  entered  for  the  principal  sum,  found. 

So  held,  also,  of  a  verdict  allowing  interest  from  a  time  whiph' could  only 
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be  ascertained 'by;  reference 'to  the  evidence.     Fries  v.  Mack,  33  Ollio 

St.  52.  !   .    -.  .; . 

8  Thus  in  Georgia,  under  a  Code  provision  that  all  jud'grnents  shall  bear 

intei'est  upon '  the  principal  amount  recovered,  and  that  no  part  of  a 

judgment  shall  bear  interest  except  the  principal  due  on  the  original 

'  '  -debt,  the  verdict  must  specify  separately  the  amounts  dtle  for  prin- 

'     dpajl  and  for  interest.     Hubba.rd  v.  McRae,  95  Ga.  705,  22  S.  E.  714. 

And  a  verdict  which  manifestly  includes  both  principal  and  interest, 

,,,   witjiout  specifying  the  amount  of  each,  will  require,  a  new  trial  unless i 

plaintiff  will  renounce  all  further  interest  on  the  judgment.     Ibid. 

SClark.v.  Lude;.  63;  Hun;  363,   18  N.  Y.  Supp.  271;  Peetseh  v.  Quinn,  7 

Misc.  6,  27  N.  Y;  Supp.  323;  Lowenstein  v.  Lombard,  2  App.  Div.  610, 

..38,;N.  Y.  Suppi>33;  Rafel  v.  McDermott,  30  Misc.  208,  62  N.  Y.  Supp. 

,  245;   Barber  Asphalt  Paving  Co.  v.  New  York  Postgraduate  Medical 

.,,  School,  i62N,  Y.t  Supp.  392.  .  , 

For  a  bollection  of  the  authorities  on  power  of'  court  to  amend  verdict  by 

adding  interest,  see  note  in  25  L.R.A.  (N.S.)   311. 
J  McAfee  v.  Dix,  101  App.'Div.  60,  9l  N.  Y'.'Supp.'4'64;   St.  Louis,  E.  R. 
&  W.  E.  Co.  V.  Oliver,' 17  Okla.  589,  87  Pac.  423,  10  Ann.  Cas.  748; 
Fiftk  V.  Holden,  '17  Tex.'  408.     But  see  Freiberg  v.  Brunswick-Balke- 
CoUender  Co.  4  Tex.  App.  Civ.  Cas.  (Willson)  204,  16  S.  W.  784. 
sSchnallfer  v.  Ahr,  53  Misc.  299,  103  N.  Y.  Supp.  195;  Delafield  v. 'J.  K. 
'    Armsby  Co.  124  App.  Div.  621,  109  N.  Y.  Supp.  314;  Lashua  v.  Mark- 
1  ham,  21  K.  L  492,  44  Atl.  804. 
6  EdUcatioilal  Assd'.  v.  Hitchcock,  4  Kan.  36;  Wilson  v.  Means,  25  Kan.  83. 
'  Page  'v.  Cady,  1  Cow.  lib ;  B.  C.  Evans  Co.  v.  Reeves,  6  Tex.  Civ.  App. 

'  254;  26  S.  W.  219. 
For  other  cases  on  right  of  court  io  add  interest,'  see  note  in  25  L.R.A. 
(JT.S.)  311.'  '  \  "  '  ^  [^    ■,  ' 

li.  Allowing  more  than  demanded. 

The  verdict  should. not  award  a  greater  amount  of  damages 
than  is  demanded.' ,  But  the  objection  iswaived  unless  taken  be- 
fore entry  of  judgment.^ 

It  is  no  obiection,  however,  that  the  verdict  exceeds  the 
amount  indorsed  on  the  writ  if  it  corresponds  with  the, amount 
demanded'oi"  claimed  in  the  declaration.* 

IVVsLthen  V.  Byrne,;41  JKy.  L.  Rep.  495,  12  g.  W,  1,97.  And  Georgia.  R.  & 
Bkg.  Co.  ,v,  Crawjey,  87  Ga.  191,  13  S.  E.  508,  holds  that'  a  new 
trial  should  be  granted  upon  a  verdict  for  a  larger  amount  than  is 
claimed  in  the  declaration,  where  there  is  no  amendirient  or  offer  to 
amend  to  recover  .the  excess,  and  no  order  is  made,  requiring  pl^intifi 
to  write  off  the  excess,  although  such  excess  is  merely  the  amount  of 
interest  upon  the  ilamages  claimed. 
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But  Excelsior  Electric  Oo  v.  Sweet,  57  N.  J.  L.  224,  SOAtl.  55S,  holds-that 
a  verdict  for  more  than  the  amount  of  damages  claimed  in  the  ad 
dofrmum  cla,ase  of  .  the  i  decl  ajration  will  not  require  reversaj,  .as  ,that; 
clause  is  merely  formal.  Anci  Wainwright,  v.  Satterfleld,;  52  Neb.  ,403, 
72  N.  Vf.  359,  holds  that  the  mere  fact  that  a  verdict  for  plaintiff  is 
for  $5  more  than  lie  claimed  in  his  petition  does  not, justify  the. con- 
clusion that  the  verdict  is  the  result  of  the ,  jury's,  passion  or  preju- 
dice. ,    ,  , 

In  Schultz  V.  Third  Ave.  R.  Co.  89  N.  Y.  242,  where  the  complaint  con- 
tained several  counts  all  of  Which  referred  to  the  same  cause  Of  action, 
and  in  reality  allegcid  but  one  tort  in  different'  forms,  it  wag  held 
that  the  allegation  at  the  end  of  each  count  of  damages  sustained 
might  be  disregarded;  and  a  verdict;  although  for  more  thstn  any  one 
of  the  allegations  of  damages,  but  not  exceeding  the  general  prayei-  for 
judgment,  was  upheld.  But  in  Mclntyre  v.  Clark,  7  Wend.  330,  an 
action  to  recover  for  services  the  value  of  which  was  Certified  at  a 
'  specified  sum,  in  which  the  declaration  alleged ,  damagesi  on  a  special 
contract  in  the  sum  certified  in  the  first  count,  and , in  the,  second  count 
,  demanded,  the  same  sum,  for  the  same  serjvices ,  on,  a,  qumtum  meruit, 
a  verdict  for  more  than  either  count,  but  less  jthan  the  general  pra.yer, 
was  set  aside. 

2  Brown  v.  Schoonmaker  (N.  Y. )   10  Reporter,  745.     In  Brown  v.  Reed,  81' 
Me.  158,  16  Atl:  i504,  the  court,  in  disposing  of  the  objection^  that  the 
verdict  exceeded  the  sum  declared  for  in  the  writ,  said:     "That  is  un- 
doubtedly so,  if  a,  recovery  by  the  plaintiff  iS;to  be  limited  to  sjiph,. 
items  as  are  with  str,ict  technicality  declared  for.     But  such  ,construq- : 
tion  will  exclude  the  allowance  of  items  which,  though  not  accui;ately 
declared  for,  were  presented  in  evidence  and  considered  by  the  jury 
without  any  objection,  as  far  as  the  writ  and  declaration  are  concerned 
on  the  part  of  the  defendant.     He  neither  demurred  to  the  writ,  nor 
objected  to  the  evidence  in  support  of  any  of  tjie  items,  nor  excepted 
to  any  rulings  in. regard  to  them.     On  motion  for  verdict  this  objec- 
tion comes  too  late."    See  also  post,  chapter  Xxix. 

8  Williams  v.  Williams,  11  Smedes  &,  M.  393,  and  cases  eit§d. 


12.  Allowing  excessive  damages. 

A  verdict  allowing  damages  so  excessive  and  disproportipnecl, 
as  to  warrant  the  inference  that  the  jury  have  been  swayed  by 
prejudice,  passion,  preference,  partiality,  corruption,  ignorance, 
or  any  other  improper  motive,  is  invalid,  ajid  should  not  be  al- 
lowed to  stand.' 

Not'  so,  however,  where  the  elements  of  prejudice,  passion, 
etc.,  are  wanting,  the' objection  being  that  the  excess  is  unsup- 
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pdrte'd  "by  the  evidence, '  and  a  remittitur  for  such  excess  is  en- 
tered.^ 

1  Harrison  v.  Sutter  Street  R.  Co.  116  Gal.  156,  47  Pao.  1019;  Steinbiichel 
V.  Weight,,  43,, Kan,  307,  23  Pac,,  560;  N/ Y.  Ciy.  Prac.  Act,  §  549; 
Coxhead  V.  Johnson,,  20  App.  Div,. -605,  47  N.  Y.  Supp.  389;,Schaffei 
'  'v.  Baker" Transrer'Co.  29  App.  Div.  4.59J  51  N.  Y.  Supp.  1092;  Libby 
V.  Towie,  90  Me.  262,  38  Atl.  171;  Musser  v.  Lancaster  City  Street  R. 
Co.  15  Pa.  Co.  Ct.  430';  Texas  &'N.  0.  R.  Co.  v.  Demilley,  —  Tex.  Civ. 

;  ..App.  — ,  41  S.  W.  147  (affirmed  oh  otlier  grounds  in  91  Tex.  215,  42  S. 
W.  540).  ,^^pe,al^9;  th?, .  following  cases  where,  -tilji^ii  principle  was 
recognized,  but  hftLd  inapplicajjle  to  the  verdicts  under  consideration. 

' "  Shumaclier  V.  'st'Louis  &  S.  F.R.  do^  39  Fed.  l74;  Eskew  v.  Fried- 
berg  &  Co.  186  Ky.  308,  216  S.  W.  1076,  8  A.L.R.  1116;  Meeks  v.  St. 
'  Paul,  64  Minn.  220,  66:N.;  W.  966;   Gurley  v.  Missouri  P.  R.  Co.  104 

-;!Mo.  211,  16  S.  W.  lljiBurdict  v.  Missouri  P.  R.  Co.  123'Mo.  221,  26 

,,,,L.]?,A.|,384,  27,  S.  W,  453;,  Wainwright  ,y.  9fjtt(;rfield„i52,Neb.,  403,;  72 

^  ir.  W.  359;  Lucier  v.  Larose,  66  N.  H.  141,  20  Atl.  249;  Tennessee 
Coal  'i' R.' Co.'  V.  Roddy,  85' Tenn.  400,' 5  S.  W.  2!86;  Phillips  v.  Thomas, 

"  ■  70  WasW.  '533; '  127   Pac.    97,    42   L.R.A.  (N.S. )    58'2,   with    note,'  Ann 
Cas.  1914B,  800',  oil  excessive  damages  in  action  for  alienation  of'af-' 
Sections  or  crim.  con.;  Ray  v.  Lake  Superior  Terminal  &  Transfer  R. 
,  Co.  99, Wis.  617,  75  N.,,W.,420;,Smalley  v.  .Appleton,  75  Wis.  18,  43 
N.  W.  826.  I  ,    ,     , 

But  the  appellate  court  will  not  interfere  with  the  damages  awarded,  un- 
less the  amount .  allowed  I  is;  so  excessive  as  clearly  toi  show  that  it  was 
the  result  of  passion  or  prejudice.     Hurst  v.  Chicago,  B.  &  Q.  R.  Co. 

^  ,  280  Mp.  566,  219  S.  W.  566,  10,  A.L.R.  174.       ,    ' 
8  Although  the  court  has^no  right  to  substitute  its  own  estimate  of  dam- 

,,,  ages  for  that  of  the  jury,  yet,  it  Ijagithe  right,  to  determine  the  .amount . 
beyond  (Wl^icln  there  is  po  .evidenpe,  upon  ) any;  reasonable  view  of  the 
case,  tp  support  the  verdict,  and  to  order  a  new  trial  unless  plaintiff 
consents  to  reduce , the  verdict,  to  sucli  ainount.  .  Hutchins  v.  St.  Paul,' 

,  M.  &  M,  E-,  Co.  44.  Minn.  5,  46  N.  W.  7.9.  See  also  Galveston, .  H.  & 
S.  A.  r!  Co.  v.  Porfert,  72  Tex.  344,  10  S.  W.  207 ;  Wainwright  v. 
Sattgrfield,  52,Neb.,  ,403,  72  N.  W.  359, ,  where  it  is,  h,eld  ,that  in  an, 
action  ex  contractu  ( and  sa jd  that  even  ,in  au;  actioji  ex  delicto )  a 
verdict  erroneous  because  of  excessive  damages, a^ar,(|.ed^ may  be  cured 
by  a  remittitur,  when  it  does  not  appear  that  such  vetdict  was  the 
result 'of  passion  or  prejudice. 

As  to  what  are  excessive  .verdicts,  and  what  are  not,  in,  actions  for  personal 
injuries,  see  elaborate  notes,  with  full  review  of  thei  authorities,  in 
L.R.A.1915F,  30,  and  L.^.A.1916C,  820. 

As, to  r,ules  gui(iing, , appellate,  ,Qfturts  in  determi?iing..-,excesBiveness  of  dam- 
ages ,m,  personal  injury  cases,  see  note  jip,I».Jl.A.1916C,  810. 

As  to  the  power  of  the  appellate  court  to  interfer&  With  a -verdict  for  ex- 
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cessive  damages,  see  note  to  Burdict  v.  Missouri  P.  R.  Co.  123  Mo. 
221,  26  L.R.A.  384,  27  S.  W.  453.  .       • 

13.  Allowing  inadequate  damages. 

The  court  may  in  a  proper  case,  of  its  own  motion,  vacate  a 
verdict  and  order  a  new  trial  when  it  deems  the  anionnt  awarded 
by  the  jury  inadequate.' 

And,  a  verdict  in  an  action  to  recover  damages  -  capable  of  as- 
certainment by  some  standard  of  measurement,  but  which 
awards  an  amount  not  only  not  commensurate  with,  but  glar- 
ingly disproportioned  to,  that  justified  by  the  evidence,  is  in- 
valid." ; ,  '    . 

But  where  there  is  no  such  standard  of  measurement,  and  the 
damages  are  unliquidated,  and  the  amount  to  be  awarded  is  dis- 
cretionary with  the  jury,  a  verdict  cannot  be  deemed  objection- 
able for  inadequacy  merely  because,  in  the  opinion  of  the  court, 
more  might  have  been  awarded,  but  the  verdict  must  be, so  small 
as  to  indicate  that  the  jury  must  have  found  it  while  under 
the  influence  of  passion,  prejudice,  or  gross  mistake,  or,  in  other 
words,  that  it  is  the  result  of  accident  or  perverted  jvidgment, 
and  not  of  cool  and  impartial  deliberation.' 

1  Ft.  Wayne  &  B.  I.  E.  Co.  v.  Wayne  Circuit  Judge,  110  Mich.  173,  68  N. 
W.  115. 

Inadequacy  of  damages  as  ground  for  reversal  is  the  subject  of  annota- 
tions in  47  L.R.A.  33  and  39  L.R.A.  (N.S.)   487. 

8  Georgia  Southern  &  F.  R.  Co.  v.  Jones,  90  Ga.  292,  15  S.  E.  824;  Green- 
lee V.  Schoenheit,  23  Neb.  669,  37  N.  W.  600;  Wilson  v.  Morgan,  58 
N.  J.  L.  426,  34  Atl.  752;  N.  Y.  Civ.  Prac.  Act,  §  549;  Meyer  v.  Hart, 
23  App;  Div.  131,  48  N.  Y.  Supp.  904;  Morrissey  v.  Westchester  Elec- 
tric R.  Co.'  30  App.  Div.  424,  61  N.  Y.  Supp.  945.  See  also  cases  in 
note  to  Benton  v.  Collins,  47  L.R.A.  33. 

So  held  of  a  verdict  for  a  sum  greatly  less  than  the  damages  suffered  as 
shown  by  the  evidence  in  writing,  which  was  practically  undisputed. 
Porter  v.  Sherman  County  Bkg.  Co.  36  Neb.  271,  54  N.  W.  424. 

And  of  a  finding  for  plaintiff  in  an  action  of  ejectment,  but  allowing,  him 
no  damages,  where  there  was  no  question  as  to  his  being  entitled  to 
mesne  profits,  and  theiir  value  was  fixed  by  the  testimony.  Duncan 
V.  Jackson,  16  Fla.  338. 

And  of  a  verdict  for  one  half  the  amount  which  the  proof  of  the  value 
of  the  services  sued  for  justified  the  jury  in  finding,  there  being  no 
evidence  to  warrant  the  finding  of  the  less  amount.  Shropshire  v. 
Doxey,  25  Tex.  127.  ,  i 
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And  of    a 'Terdict  in   an   ELotion   for   wageg   gMCMtfinn   mermty   finding   an 

amount  less  than' that  fixed  by  any  withers  in  the  case  as  the  value 

,.,pf  .the,  services  rendered.     Howe  v.  Lincoln,,  23,  Kan.  468.  ,.    ,,1 

But,  the  fact  that,  the  jury  found  a  verdict  for  a  less  sum  than  that  ,fixed 

by  any  of  the  witnesses  as  i  the  amount  of  damages,  in  ,an  action  for 

,,    breSiCh  of  contract,  is  no  objection  where  the  amount  of  the  damage^, 

■was  merely  a  matter  of  opinion.     Brewer  v,  Tyrjngham,  12  Pick.  547. 

And  in  aetioja^,  on  contract,  in,  ■which,, .th?,fiamages  may  be. i more  or  legs  a 

,;,  flatter,,  of  palculation,,, although  the  plaiflt,iff  may,, bei  prima. /uc-i^  en- 

,,    , titled  to  a  full  measure  of  damages,  it  is  a,  legitimate  element  lof,, con- 

,,[  ^sideration  for  ■wh^h  the,  jury  are i at  liberty  tq  dimipish  the  d^njages 

,,,;,  that  the  actua.)  amount- has  been  flifected  by  ,hia  conduct  or  that  of  his 

,,  agent;,  but  if  .they  do,sp  unr.e?i.soriably,andi  arbitrarily ,,  the.  verdict  may 

,,    b,e  s.uccessfully  attacked  a,s;  against,  evid^Hqe.j,  Wilson  v.,[Hick8,  i2|3  L. 

J.  .Exch.  N.,,S.  2(42.,       ,  ,  .,,,   ,    ,  ,      '  ,,.      ' 

A  verdict  for  one  cent  in  favor  of  the  plaintiff  in  an  action  for.  trespass 

;  I  fof 'taking  property  from  his  premises  will  be' set  aside  .aiid,  .ainew 

I    trial  granted,  as  the  jury  are  bound  to  find  damages,  at  least' to  the 

value' of  the.  property  taken.     PorteouS  v.  Hazel,  16  S.  Ci  L.   (Harp.) 

332.  '   ..    '"   :'         i'i  .'>  ■ 

But  the  rule  has  been  held,  to  be  different  with,  reference,  to  a  mere  naked 

trespass.  ,  Thus,  the  court  will  not  grant  a  new  trial   in  an  i  action 

sounding  in  damages,  as  trespass,  etc.,  Ijecause  the  juS-y  assess  only 

...I  half  aifarthing  for  damages,  as  in  such  a  case  it  is  in  their  power  to 

.■;  assess  ,  such -damages,  as  they   please.     Marsham  V.   BuUeri,   2  .Rolle, 

Rep.  21,  81  Eng.  Reprint,  633.  ii..    ,- 

Tlie .  judgment]  o,f;  witnesses  as  t,o  yalue,,  ho\Yever,  is  iiiot,  as.  ?.  matter  Qt 

.  j.  law,  to  be  accepted  by  th?.  jury  in  plape,  qf,  their  own;   and" a  party 

_j',,,agaii^st,  whpfu,  damages  are.  as^isssed  by  a  jury  cannot  .complain  that 

suclij  damages  .liaye,  been,  placed   at  ia •  lower, (  sum.  ,th,an  -^xed  by  the 

■witnesses.    .Powell  v.  Missouri  P.  R.  Co.  59  Mo,  App.  335.  ,  , 

f   ..■...■;5,',    .,  :,  1    ...I,    ,:,■'■.      ,  .    'Jii'i  .■].■;     ,      ^  <.i"    '"''Hi'l  o'  .t"'      .       '      -  '''=.. 

Statutes,,  t-iiowever,.  scimeti,mcs   forjjid,  vacating. ,, a  ■verdict  ..and  g)^a-ntj;ig  a 

new  trial  for  smallness  of  damages  in  any  a.ation,for  injury  to  the 

person  or  reputation,  or  in  any  action  where  the  damages  equal  the 

actual  pecuniary  injury  to  the  plaintiif.'     But  such  a  statute  has  no' 

application  to  special  damag'e's,  or  to  the  assesSmelit  of  actual  ■jye'cun- 

''  i'ary 'dama'ges' resulting  directly  from  the  wron^.^"  And  if  the' damages 

*  '  cah  be  measured,  and;  the'  injury  is  subh  as  to  demonstrate  that  the 

proof  and  the  la^w  have^'beeti  "disregarded,  the  verdict  sh'oul'd'  riot  be 

allowed  to  stand.     Ray  v.  Jeffries,  86  Ky.  367,  5  S.  W.  867.  "    '^ 

But  such  a  state  statute  can  have 'no'-force '6r'  application  in  a  'ease' in '■a- 

Federal  court  sitting  in  that  state.'  Hughey  v.  Sullivan,  80'Fed.  72. 

3-Carter  v.  Wells  F.  &  Co.  64  Fed.  1005;   Allison  v.  Gulf,  C'  &  S.  F.  R. 

Co.  —  Tex.  Civ.  App.  — ,  29  S.  W.  425;  McDermott  v.  Chicago '&  N. 

'.-W.  R.  Co.85  Wis.  102,  "55  N.  W.  179.  ■       .ili:-  -,  ■  .      :■    >  ,i.,  r    ,,  -..c. 

Or  that  there  'must  have  been  mistake  or  oversight  in  failing  to  take  iinto 

Abbott,  Civ.  Jur.  T.— 53. 


834  CIVIL    TRIAL    BEIEF. 

consideration  the  proper  elements  of  damage  in  assessing  the  amount 
of  recovery.     Berry  v.  Lake  Erie  &  W.  E.  Co.  72  Fed.  488. 

Or  the  damages  must  be  such  as  to  induce  the  conviction  that  the  jury 
have  shrunk  from  deciding  the  issue  submitted  to  them.  Lee  v.  George 
Knapp  &  Co.  137  Mo.  385,  38  S.  W.  1107. 

Or  that  there  were  some  objectionable  compromises.  O'Shea  v.  M'Lear,  15 
N.  y.  Civ.  Proc.  Kep.  69,  1  N.  Y.  Supp.  407. 

As  a  general  rule  the  injury  inflicted  by  a  libel  or  a  slander  is  purely 
personal,  and  not  susceptible  of  measurement  by  any  standard.  Libel 
and  slander  cases,  therefore,  fall  v^ithin  that  class  of  cases  in  which 
a  verdict  will  not  be  set  aside  for  inadequacy  unless  it  is  such  as  to 
shock  the  understanding  and  show  bias,  passion,  or  prejudice ;  and 
some  of  the  cases,  notably  the  early  English  ones,  seem  to  have  adopt- 
ed the  more  stringent  rule  that  a,  verdict  cannot  be  set  aside  for  in- 
adequacy unless  there  has  been  some  mistake  of  law  by  the  court,  or 
in  calculation  by  the  jury.  See  for  instance,  Rendall  v.  Hayward,  5 
Bing.  N.  C.  424,  132  Eng.  Reprint,  1162,  7  Scott,  407,  2  Arnold,  14, 
3  Jur.  363,  8  L.  J.  C.  P.  N.  S.  243;  Fosdick  v.  Stone,  L.  K.  3  C.  P. 
607,  37  L.  J.  C.  P.  N.  S.  301.  See  also  cases  in  note  to  Benton  v. 
Collins,  47  L.K.A.  42. 

And  the  injury  caused  by  malicious  prosecution  and  false  imprisonment, 
like' libel  and  slander,  seems  to  have  been  formerly  regarded,  at  least 
in  England,  as  not  susceptible  of  legal  measurement,  so  that  a  verdict 
in  an  action  therefor  would  be  conclusive,  however  small  it  may  be. 
Apps  V.  Day,  14  C.  B.  112,  139  Eng.  Reprint,'  47.  For  other  cases  see 
note  to  Benton  v.  Collins,  47  L.R.A.  43. 

So,  actions  for  assault  and  battery  seem  to  be  governed  by  the  same  rule 
as  those  for  ihalicious  prosecution  and  false  imprisonment,  and  the 
verdict  was  formerly  deemed  conclusive  without  reference  to  its  small- 
ness.     Benton  v.  Collins,  47  L.R.A.  33,  and  note  thereto,  p.  44. 

As  to  what  is  sufiBcient  to  show  bias  or  prejudice,  or  that  the  jury  omitted 
to  consider  some  of  the  elements  of  damage,  see  note  to  Benton  v. 
Collins,  47  L.R.A.  45. 

That  uncertainty  as  to  the  cause  of  the,  injury  suffered,  and  as  to  the  de- 
fendant's responsibility  for  it,  and  as  to  whether  or  not  tlie  plaintiff 
might  not  be  equally  to  blame,  appears  to  have  been  made  a  subject 
of  consideration  on  the  question  of  setting  asid,«  a  verdict  for  in- 
adequacy as  going  to  sustain  the  verdict,  see  note  to  Benton  v.  Collins, 
47  L.R.A.  48. 

As  to  the  power  of  the  court  to  increase  the  verdict  given  to  auoh  an 
amount  as  it  deems  just,  instead  of  granting  a  new  trial  for  in- 
adequacy of  damages,  see  cases  in  note  to  Benton  v.  Collins,  47  L.R.A. 
51. 

As  to  rules  guiding  appellate  courts  in  determining  inadequacy  of  verdicts 
in  actions  for  personal  injuries  resulting  in  death,  see  note  in  L.B.A. 
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1918C,  810;  and  for  instances  of  inadequate  damages  in  sucli  actions, 
see  note  in  L.R.A.1916C,  820. 

But  error,  if  any,  in  giving  the  plaintiff  less  than  he  is  en- 
titled to  recover  upon  the  finding  of  the  issues,  is  one  of  which 
the  plaintiff  alone  can  complain;  and. if  he  submits  to  the  ver- 
dict, the  defendant  cannot  be  heard  to  insist  that  it  shall  be  set 
aside  because  it  is  unjust  to  the  plaintiff.^ 

1  Fischer  v.  Holmes,  123  Ind.  525,  24  N.  E.  377;  Wolf  v.  Goodhue  F.  Ins. 
Co.  43  Barb.  400;  Lambert  v.  Roberts,  31  N.  Y.  S.  R.  148,  9  N.  Y.- 
Supp.  607.     See  also  note  to  Benton  v.  Collins,  47  L.R.A.  49. 

14.  Improper  allowance  of  interest. 

lyTor  does  the  improper  allowance  of  interest,  either  because 
no  interest  is  allowable  by  law,^  or  because  the  interest  al- 
lowed is  excessive,*  vitiate  the  verdict,  if  the  interest  improp- 
erly allowed  is  remitted. 

1  Chattanooga,  R.  &  C.  E.  Co.  v.  Palmer,  89  Ga.  161,  15  S.  E.   34.     See 

also  Hepburn  v.  Dundas,  13  Gratt.  219,  where  interest  so  improperly 
allowed  was  held  to  be  mere  surplusage,  and  was  disregarded  by  the 
court  in  entering  judgment. 

2  So  held  where  the  jury  allowed  interest  for  one  month  more  than  was 

proper.  Duzan  v.  Meserve,  24  Or.  523,  34  Pac.  548.  See  also  Denike 
V.  benike,  8  Misc.  604,  29  N.  Y.  Supp.  320  (where  the  appellate,  court 
reversed  an  order  denying  a  new  trial,  and  granted  a  new  trial  unless 
such  excess  was  remitted)  ;  McCormick  v.  Hickey,  24  Mo.  App.  362, 
where  the  action  of  the  trial  court  in  allowing  a  remittitur  of  the 
excess  to  be  entered  was  approved. 

And  a  verdict  making  the  unsuccessful  party  liable  to  interest  on  interest 
is  not  ground  for  a  new  trial,  if  the  successful  party  will  vacate  the 
judgment  entered  on  the  verdict,  and  enter  judgment  for  the  specific 
amount,  expressly,  renouncing  interest.  Buice  v.  McCrary,,  94  Ga. 
418,  20  S.,  E.  632. 

Including  interest  not  demanded  is  error.  Haner  v.  Northern  P.  R.  Co. 
7  Idaho,  305,  62  Pac.  1028. 

As  to  the  allowance  of  interest  on  actual  4*™^?^^,  and  the  propriety  of 
a  charge  thereon,  see  ante,  chapter  xxui.,  The  Instructions,  §  51.     ^ 

15.  Reception  of  verdict. 

a.  When,  where,  and  by  whom  received. — A  verdict  rendered 
after  the  expiration  of  the  term  is  a  nullity.^    And  where  a 
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term  of  court  is  limited  to  one  "week,^  or  to  foiir. 'weeks,'  begin- 
ning on  Monday,  it  has  been  held  that  the  term  expires  on  Sat- 
urday night  at  12  o'clock,  and  therefore  a  verdict  rendered  after 
12  o'clock  Saturday  night  is  irregular,  and  will  hot  be  sustaiped- 
But,  on  the  other  hand,  it  has  been  held  that  court  may  be, 
opened  on  Sunday  to  receive  a  verdict  in  a  cause  submitted  to 
the  jury  on  the  previous  day,*  and  then  hiay  be  adjourned  ove,r.^ 
The  -^-erdict  must  be  received  in  open  court.®  And  it  is  error  to 
receive  the  verdict  during  adjournment.-''  -  And  a  verdict  received 
by  the  judge  at  his  house,'  or  at  his  hotel,'  is  invalid.  :But  it 
has  been  held  that  the  court  may,  v^hen  necessary,  on  accoimt  of 
illness  of  a  juror,  adjourn  to  where  he  is,  to  receive  the  ver- 
dict.^"  ■  ■  '■' 

lEx  parte  Juneman,  28  Tex.  App.  486,  13  S.  W.  783.- 

aiSTabors  v.  State,  6  Ala.  200. 

8  Ex  parte  Juneman,  28  Tex.  App.  486,  13  S.  W..783.  . 

4  Cory  V.  Silcox,  5  Ind.  370;  Baxter  v.  People,  8  111.  385;   Stoiie  v.  "Bird, 

16  Kan.  488;,  HoghJ;aling  v.  Osborn,;  15  Johns.  119;   Taylor  ,y.  Ervin, 

119  N.  C.  274,  ,25  S.  E,.  875;   Webber  v.  .Merril,,,34  N,  H. ,  202 ;   Hiller 
^  V.  English,  35  S.  C.  L.   (4  Strohh,),  486;  Stone  v.  United  States^  12  C. 

C.  A.  451,  29  U.  S.  App.  32,  64  Fed.  667'.;'  Weaver  v.  ,Carter,  101,  Pa. 

206,  28  S.  E.  869   (holding  ohiter  Basa  v.  Irvin,  49  Ga-  436),.     And  see 

notes  to  Henderson  v.  Reynolds,' 7  L.R.A.  327;,. 39  t.E.A.  (N.S.)   844? 

and  Stone  v.  United  States,  12  'C.  'C.  A.  451,  29  U.  S.'  App.  32,  64  Fed. 

667."  '      ■        ■     ""  "      ■    ",  '       .   ■''  '-'T- 

The  benefij;  of  a  statutory  provision  against  opening  ,court  or,  transacting 
I  business,  therein  on  Sunday,  except  receiving, a  verdict  or  discharging 
a  jury  was  held  not  available  to  a  party  who  consented ,  to,  the  court 
charging  the  jury,  on  Sunday,  on  a  point  of  evidence,  on  which  the 
jury  which  had  retired  on  Saturday  and  hacl'  been  unable  to  'agree, 
requested.  Roberts  v.  Bower,  5 '  Hun,  5'58.  '  Such  provision  does  not" 
preclude  the  giving  of  further  instructions  on  Sunday  when  si'jury  on 
'  '  that  day  report  their  disagreement.   '  Jones  vV  Johnson,   61   Ind.   257. 

6  Eeid  V.  State,  53  Ala.  402,  25  Am.  Rep.  627,  and  cases  cited. 

eRosser  v.  McColly,  9  Ind.  587;   Crotty  v.  Wyatt,  3,lih  App.  388;  .John-' 

son  v.  Depuy,  2  N.  J.  L.  165;  Labar  v.  Koplin,  4  N.  Y.  547;  Root  v. 

'  ■  Sherwood,  6  Johns.  68,  '5  Am.  Dec.  191;  Lawrence  v.  Stearns,  11  Pick. 
501,    ■  ■.  -.-     ,-> 

7  Chicago  V.  Rogers,  61  111.  188;   Shamokin   Coal  &  I.  Co.  v.  Mitman,  3 

Pa.  St.  379;  Person  v.  Neigh,  52  Pa.  199;  Pea-rt  v.  Ghieago,  M.  &  St.  P. 
R.,  Co.  5  S.  D.  337,  58  ,N.  W.  806;  Johnson  v.  Depuy,  2  N.  J.  L.  165; 
Young  V.  Seymour,  4  Neb.  86;  ooiitra,  Tim  v.  Rosenfeld,.  168  Mass.  SOS, 
47  N.  E.  106;   East  St;  Louiis 'Connecting  R.  Co.  v.  Eggmann,  71  111. 
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App.  32.  And  where  the  jury  returned  with  the  verdict,  just  as  the 
''.  'crier  had  'finislled  ahilouhcing .  the  adjournment,  aild  the  judges  had 
risen  to  tlieir  feet,  but  were  still  on  the  bench,  and  counsel  were  pres- 
ent, it  was  held  that  there  was  no  error  in  receiving  the  verdict,  wheth- 
er objected  tp  or  not,  i  as  the  court  had  not  yet  actually  adjourned. 
Person  v.  Neigh,  52  Pa.  199. 

SRps^gr,  V.  JVIcColly,  9  Ini.  587;  Whitlowv.  Moore,,  1  Tex.  Civ.  Gas.  (White 
&,  W.)   589,.         .  ,  ,...,.  ,,   ; 

3 Jackson, v.  State,  102  Ala.  76,  15  So.  351  (verdict  received  at  hotel  be- 
cause of  judge's  illness)., 

10 In;, King  v.  Faber,  51  Pa.  387, ^  where  a  juror  was  taken  ill  after  the 
,  verdict  was  sealed,  it  was  held  no  error  for;  the  court  to  adjourn  to 
his  house,  and  there  have  the  verdict  rendered ,  in  the  presence  of 
Gour,t , oiBcers  and,  all  parties  in  the  same  manner  as  if.  in.  coMrt,  the 
,  verdict  being  afterward  publicly  announced  by  the  clerk  in  the  court- 
room, i 

The  judge  should  not  delegate  the  receiving'  of  the  verdict 
to  the  clerk/  or  to  an  attorney,^  and  it  has  been  held  that  even 
the  consent  of  the  parties  does  not  justify  him  in  doing  so.*  But 
there,  are  other  authorities  that  hold  that  the.  verdict  may  he 
received  by  the  eletk,  where  the  parties  consent  thereto.* 

l.Morris  v.  Harburger,  100  App.  Div.  357,  91  N.  Y.  Supp.  409. 

8  Davis  V.  Wilson,  65  111.  525 ;  Britton  v.  Fox,  39  Ind.  369.  And  in  the 
"latter  case  the  fact  that. the  attorney  of  the  party  objecting  was  pres- 
ent when  the  appointment  was  nlade  was  held  nob  to  make  the  ap- 
pointment effective. 

3  Willett  V.  Porter,  42  Ind.  250;  Baltimore  &  0.  R.  Co.  v.  Polly,  14  Gra,tt. 

4Ferrell  v.  Hales,  119  N.  0.199^  25  S.  Ei  821;  Bedal  v.  Spurr,  33  Minn. 

207,  22  N.  W.  390;  BurlingaiHe  v;  Burlihgame,  IS  Wis. '286;  Sorrelle  v. 

■        Craig,  9  Ala.  535;  'and  the  court  in  Dubuc  v.  Lazell,  D.  &  Co.  182  N. 

.   Y.  482,  75  N.  E.  401,  reversing  105  App.  Div.'  533,  94  N.  Y.  Supp.  1144, 

•     says  that  in  recent  years  this  has  been  the  common  practice  in  civil 

eases.  "     '  .,       .. 

And  where  the  parties  agreed  that  the  jury  should  seal  their  verdict  and 
hand' it  to  the  officer  in  charge;  to  bfe  delivered  to  the  clerk,  who  should 

'     ■  'op'en'it  and  record  it,  in  the  absence  of  the  presiding  judge  and  the 

'      'jury," with  the  same  effect  as  if  the  verdict  had  been  received  in  open 

court  in  the  presence 'of  judge  and  jury,  it  was  held,^  in  Chichester 

V.  Winton  Motor  Carriage  Co.  110  App.  Div.  78,  96  N.  Y.  giipp,  1006, 

that  they,  were  bound  by  their  consent. 

I  M I  ■  J  '  '  '      '.         '  ■ 

h.  Presence  of  parties.— ^The  judge  ought  not,  withoul;  ne- 
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cessity,  to  receive  a  verdict  unless  the  parties  are  present  or  rep- 
resented, or  have  had  fair  notice  and  opportunity  to  be  present. 
if  within  reasonable  call.  But  in  the  absence  of  an  adjourn- 
ment to  a  fixed  hour  i,t  is  their  duty  to  be  within  eall.^ 

1  Gbuhsel  cannot  rely  on  having  a  new  trial  because  of  the  inadSquaey  or 
omission  of  notice  to  them  that  the  jury  have  come  in. 

At  common  law  a  verdict  could  not  be  received  by  the  court  in  the  ab- 
sence, or  even  without  the  consent  of  the  plaintiff  or  his  counsel,  for 
his  noriconsent  was  a  voluntary  nonsuit.  People  v:  Mayor's  Court  of 
Albany,  1  Wend.  36.  See  also  ante,  chapter  xix.  Under  the  new 
procedure  a  cause  cannot  be  thus  stopped  at  this  point.  Counsel  for 
each  party  must  hold  himself  in  readiness  to  attend  without  no- 
tice, if  there  is  no  fixed  adjournment  or  understanding  that  notice 
is  to  be  given.  Christie  v.  Bowne,  76  Hun,  42,  27  N.  Y.  Supp.  -657 ; 
Strowger  v.  Sample,  44  Kan.  298,  24  Pac.  425;  Fitzgerald  v.  Clark,  17 
Mont.  100,  30  L.R.A.  803,  42  Pac.  273.  A  judgment  will  not  be  re- 
versed because  the  verdict  was  received  in  the  absence  of  counsel  dur- 
ing a  fixed  adjournment,  the  court  having  announced  that  a  verdict 
would  be  received  during  the  recess  if  one  was  returned, — especially 
where  no  prejudice  appears  and  counsel  had  made  no  arrangement  to 
be  given  notdce.  McCormiek  Harvesting  Mach.  Co.  v.  Lauber,  7  Kan. 
App.  730,  52  Pac.  577.  And  a  verdict  may  be  received  in  the  absence 
of  both  parties  and  their  counsel  after  proclamation  of  adjournment 
until  the  next  day,  under  a  statute  providing  that  courts  shall  ha 
always  open,  and  that  any  business  of  the  court  may  be  transacted  at 
any  time.  Tim  v.  Rosenfeld,  168  Mass.  393,  47  N.  E.  106.  And  even 
where  there  was  an  understanding  between  counsel  and  court  that  the 
former,  who  wa,s  permitted,  to  retire  from  the  court  room,  was  tfl  be 
notified  when  the  jury  returned  into  court  with  their  verdict,  the  neg- 
lect of  the  court  so  to  notify  counsel  is  not  reversible  error  where  no 
prejudice  resulted.     Seaton  v.  Smith,  45  Kan.  43,  25  Pac.  222. 

The  mere  fact  that  a  verdict  was  received  in  the  absence  of  defendant  and 
his  counsel  vphen  neither  had  opportunity  to  be  present,  or — in  juris- 
dictions where,  after  giwing  the  case  to  the  jury,  there  is  no  voluntary 
nonsuit — it  was  received  in  the  absence  of  plaintiff  and  his  counsel 
when  neither  had  opportunity  to, be  present,  is  not  alone  error,  with- 
out some  other  informality,  or  some  resulting  prejudice  to  the  party. 
Perry  v.  Mulligan,  58  Ga.  479  (defendant  absent)  ;  Stiles  v.  Ford,  2 
Colo.  128  (plaintiff  absent;  a  well-considered  case);  Merwin  v. 
Wheeler,  41  Conn.  14  (plaintiff  absent),  ft  is  not  necessarily  a  mat- 
ter of  right  for  the  prisoner  to  have  his  counsel  present  on  the  re- 
ception of  the  verdict.     Sutcliffe  v.  State,  18  Ohio,  469. 

"It  was  their  business  to  be  in  court  when  the  judge  was  dn  court.  .  .  . 
Counsel  must  see  to,  it  that  they, are  near  when  the  judge  moves  and  be 
ready  to  move  with  him."     Perry  v.  Mulligan,  58  Ga.  479.     That  ver- 
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diet  may. be  received  in  the,  absence  of  counsel,  see  also  Kuhl  v.  Su- 
preme Lodge,  S.  K  &  L.  18  Okla.  383,  89  Pac.  1126;  Grace  &  H. 
Co.  V.  Sanborn,  225  111.  138,  80  N.  E.  88. 

c.  Polling  the  jury.  (1)  In  general.- — To  poll  the  jury  is  to 
require  that  each  juror  shall  himself  declare  what  his  verdict 
is.'  The  object  of  polling  the  jury  is  to  ascertain  whether  the 
verdict,  as  announced  by  the  foreman,  was  concurred  in  by  all 
the  jurors,*  And  to  enable  them  to  correct  a  verdict  mistakenly 
reaened,  or  about  which,  on  further  rejection,  they  have  doubt, 
and  to  declare  in  open  court  their  judgment  in  prcesenti.^ 

Either  party  has  an  absolute  right  to  have  the  jury  polled  on 
the  rendering  of  their  verdict,  whether  sealed  or  oral,  at  any 
time  before  it  is  recorded,  unless  the'  right  has  been  expressly 
waived.* 

But  this  rule  does  not  apply  to  a  verdict  fixed  by  the  direction 
of  the  court.*  Denial  of  the  right  to  poll  a  jury  does  not  render 
a  judgment  entered  on  the  verdict  a  nullity  or  subject  to  motion 
to  vacate  it  at  a  succeeding  term  of  court.®  And  in  some  juris- 
dictions it  is  held  that  the  pblling  of  the  jury  is  not  a  matter 
of  right,  but  rests  in  the  discretion  of  the  court.'  The  right  to 
poll  the  jury  may  be  lost  by  waiver,  such  as  a  failure  to  exercise 
it  when  the  verdict  is  returned  in  open  court '  or  until  the  jury 
has  been  discharged  and  separated.^  And  it  has  been  held  that 
the  consent  to  a  sealed  verdict  waives  the  right  to  poll  the  jury." 

iBouvier's  Law  Diet.;  Anderson's  Law  Dictl;  State  L.  Ins.  Co.  v.  Postal, 
43  Ind.  App.  144,  84  N.  E.  156,  1093;  Poulson  v.  Collier,  18  Mo.  App. 
583. 

8  State  V.  Bogain,  12  La.'  Ann.  264 ;  Labor  v.  Koplin,  4  N.  Y.  547 ;  Humph- 
'  ries  V.  District  of  Columbia,  174  U.  S.  190,  43  L.  ed.  944,  19  Sup.  Ct. 
Rep.  637. 

3  State  L.  Ins.  Co.  v.  Postal,  43  Ind.  App.  144,  84  N.  E.  156,  1093. 

4  Crotty  V.  Wyatt,  3  111.  App.  388 ;  Rigg  v.  Cook,  9  111.  336,  46  Am.  Dee. 

462;  Bond  v.  Wood,  69  111.  282;  Martin  v.  Morelock,  32  111.  485; 
Thornburgh  v.  Cole,  27  Kan.  490;  Bishop  v.  Mugler,  33  Kan.  145, 
5  Pac.  756;  James  v.  State,  55  Miss.  57,  30  Am.  Rep.  496;  Norvell  v. 
Deval,  50  Mo.  272,  71  Am.  Rep.  413;  Poulson  v.  Collier,  18  Mp.  App. 
583;  Hubble  v.  Patterson,  1  Mo.  392;  Fox  v.  Smith,  3  Cow.  23;  Jackson 
ex  dem.  Fink  v.  Hawks,  2  Wend.  619 ;  Root  v.  Sherwood,  6  Johns.  68,  5 
Am.  Dee.  191;  Labar  v.  Koplin,  4  N.  Y.  547;  Warner  v..  New  York 
C.  R.   Co.  52  N.   Y.  437,  11   Am.  Rep.  724,  and  cases   cited;    Smith 
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V.  Paul,  133  N.C.  66,  45  S.  E. '348;  District  oif  ColumMa.v.  Humphries, 
11  App.  D.  C.  68;  White  v.  Arehbald  School  Dist.  a  Pa.  Co.'  Ct.  1; 
Peart  ,.  Chicago,  M.  &  St.  P.  R.  Co.  5  S.  D.  337,  58  N.  W.  806; 
Whitlow  V.  Moore,  1  Tex.  Civ.  App.  Cas.  (White  &  W.)  589;  Haiti- 
inpre  &  0;  B;:Co.  v.Polly,  1,4  Gratt.,  447. 

The  right  to  poll  the  jury,  [is  not  affected  by  an  agreement,  that  the  jury 
may  seal  th)3,ir  ,-yerdiet,.  Steele  v.  Etheridge,  15  Minn.  503,  ,Gil.  413, 
dictum.  But  if  the  jury  after  agreeing  upoii  their  verdict  disperse 
■with  the  consent  of  the  parties  the  court  is  not  bound  upon  the  sub- 
sequent return  of  the  verdicit  to  poll  the  jury.  Rutland  v:  Hathorii, 
'36  Ga.  380;  But :  permitting  the  jury  to  sefl,l  their  verdict  and  separate 
■without  the  consent  ,of  ^he  parties  does  noi^ ,  take  away  the  privilege  of 
■  polling  the  jury  under  a  statute  pro"viiding  that  such  a  proceeding 
had  with  consent, of  parties  is  equivalent  to  a  rendition  and  recoriiing 
in  open  court,  and  that  the  jury  shall  not  be  polled  or '  permitted 
to '.disagree  thereto,  unless  by  consent  of  parties  in  open  court  entered 
upon  the 'record.     Walker  v.  Dailey,  87  Iowa,  375,  54  N.  W.;344. 

SKinser'v.  Calumet  Fire  Clay  Go.  165  111.  505,  46  N.  E.  372;  Donoghue  v. 
Indiana  &  L.  M.  R.  Co.. 87  Mich.  13,  40  N.  W.  512.;  Jameson  v.  Officer, 
,15  Tex.  Oiv.iApp.  212,;  39, S.  W.  190;  McClaren  v.  Indianapolis  &  V.  E. 
, ,  Co.  83  Ind.  319  /(where,  upon  directing  a  verdict,  it  was  held  no  error 
to  refuse  to  allow  the  jury  to  he  polled,  although  the  statute  provided 
that  "either  party  majS'  poll  the  jury").  '  !' 

s  Humphries  v.  District  of  Columbia,  174  U.  S.  190,  43  L.  ed.  944,  19  Sup. 
Ct.  Rep.  637.   "   ' 

'Blum  V.   Pate,  20  Gal.  70;   Hindrey  v.   Williams,  9   Colo.   371*  12  Pac. 

436;  State. V.  Hoyt,  47  Conn.'S33,  36  Am.  Rep.  89;  ,Ru,tla,iid  v.  Hathorn, 

,3:6  Ga.:  380;  Beal^  v.  H,*ll,,22„  Ga.  431;  Smith  ,v..Mitcheil,  6  6a.  458; 

School  Dist.  No.  1  v.  Bragdon,  23  N.  H^  507;  Landis  v.  Dayton,  Wright 

(,Ohio)  659;,,M£^rtin  v.  Maverick,  12  S.  C.  L.  (1  M'Cord)  24^  Whitner 

,     V.  Hainlin,  12  Fla.  18;  Ropps,v'.,Barker,*4' Pick.  239'.   '      '   •' 

SRigg  V.  Cook,  9  111.  336,  46  Am.  Dec.  462. 

8  Warner  v., -New  York  C.  E.  C9.  52  N;.  Y.,437,,  11  Am.  Rep.  724, 

lO'Koon  V.  Phoenii  MUt.  L.  Ins.  Co.  104  U.  S.  106,  26  L.  ed.  670;  Whitner  v. 
Hamlin,  12  Fla.  18;  Miller  v.  Mabon,  6  Iowa,  456. 

In  Texals'  in  the  case  of  a  sealed  verdict > brought  in  by  consent,  it  is, held 
that  it  is  not  a  matter'  of  right  to  have  the  jury  polled,  except  to 
ascertain  whether  they  agreed  when  the  verdict  was  sealed.  Hancock 
v.  Winans,  20  Tex.  320.  The  polling  of  a  jury  which  has  returned 
a  sealed  verdict  is'  waived  by  failure  to  object  to  the  rendering  of 

'  •■  sUch  a  verdict,  under  a  court  rule  that  an  agreement  on  the  part 
of  counsel  to  receive  a  sealed  verdict  shall  be  treated  as  a  waiver  of 
the  right  to  'poll  the  jury,  'and'  that  in  all  eases  where  the  jury 
retired  'without  objection  to  a  sealed  Verdict  such  a  verdict  may  be 
rendered.    Drda' v.  Schmidt,  47  111.  App.  267.   > 
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But,  as  shown,  by  the  oases  in  note  4,  supra,  it  is  usually  held4  that  the  , 
right  to  poll  the  jury  is  not  affected  by  consent  to  a  sealed  verdict. 

(2)  When  request  to  poll  skoitld'he  made. — The  request  to 
poll  the  juty'  must  be  made  before  the  verdict  is  recorded,^' or- 
before  the  jury  has  dispersed.*    And  a  i*equest  to  have' the  jury  ' 
polled  before  the  verdict  is  rendered  is  premature 'iind' properly  ' 

denied.'' '  '  '  '  '  .    -^i'     -r;   -i 

1  Steele  v.  Etheridge,  15  Minn.  501,  Gil.  413 ;  Peart  v.  Chicago,  M.  &  St. 
P.  E.  Co.  5'  S.  D.  SST,'  58  N.  W.  SOfr;  Blum  v.  Pate, '20'CaI.  70';  Higlr 
V.  Jbhnsoni.  28  Wis.  72.   .       ,|,(  '  .,   ,      ,i,     ,:    .t  , 

But  thp  mere  'entryi  of  the  verdict;  in  the  clerk's  rough  mioiijies'  does 'not 
necessarily 'constitute  a  recording  within  the  rule  until  after  i  the  jury 
are  discharged.  Warner  v.  New  York  C.  R.  Co.-  52.  N.,  Y.  437, '11 
Am.  Eep.  724  (where  the  jury,  not  yet  discharged,  were  held  properly 
J)olled  after  the  entry  of  ■  a  isealed' i verdict  in  the  clerk's "  minutps ) . 
Compare  Steele  v.  Etheridge,  15  Mirin.  501,  Gil.  413,  ,where  it  was  held 
that  a  poUingi  after  recordingi  was  of  no  effect,  feven  though!  it  took  place 
befoJre  the  jury  were  discharged^  and  .one  of  the  jiirors  dissented. 
Held,  also,  that  afEda-v<i.ts  would  not  be  deceived  to  prove  thafc-ithe 
'  ■ .  polling  really  took  place  before  the  recording,  when  the  recoSrd"  staited 
that  the  polling  was  after  the  verdict  was  recorded. 

S  Smith  V.  Mitchell,  .6;  Ga.  458;   Springfield  Consol.  E.  Co.  v.  Welsoh,  155  .^ 
111.  511,  40  N.  E.  1034.  '  ;  > 

S  Wightman  v.  Chicago  &  N.  W.  R.  Co.  73  Wis.  169/  40  Nj  W.  689,  9  Am. 
St.  Rep.  778,  2  L.R.A.  185.  i  ■    « !        i 

(3)  Mode  of  polling.— As  to  the  mode  of  polling  the  jury, 
th0 .party  has  up, right  to,  dictate  the  manner  in,  which  the  jury 
shall  be;polled.^  The  form  varies  in  different,  jurisdictions,;  ,as,i 
well  as  in  different  courts  of  ;the  same  jurisdiction. ,  Where  the 
statutes  ,dp  not  prescribe  the  forip!  of  the  quQSition:,tp:.,bie  pro- 
pounded, any  form  of  words  that,  in  a  concise  manner,' will.-, 
elicit  the  information  desired,  is  sufficient,  the  exact  form  of 
thie  question  being  immaterial.*  Th^,  form  most  in  Use,  how- 
ever, ip  the  qupstipn,  "la.  this  ypur  verdict?"  '  Tli'e,  pj-^^ner  of 
poUing.the  jury  is  not  ground  for. reversal,  -where.  j^,e  answer  of 
each  juror  clearly  shows  that' the  verdict  wss,  when  sig-ned'  and 
at  the  timfe'of  the  polling,  the  verdict 'of  each 'juror.*  'And 
when,  in  reply  to  j'thB  usual  question,  one  juror  ahswered,  '"I 
consented  to  it,",  and  another,  "I  agTeed  to  it,"^his,  though 
irregular,  was  held  not  cause  for.  disturbing  the  verdict,  where 
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the  attention  of  the  court  was  not  called  at  the  time  to  the  man- 
ner in  which  the  jurors  answered.'  So,  the  answer'  of  a  juror 
to  the  question,  "Is  this  your  verdict,"  "It  is,  as  far  as ,  it  goes," 
does  not  invalidate  the  verdict.*  But  when,  in  answer  to  the 
usual  question,  a  juror  replied,  "Under  the  evidence,  it  is  not 
my  verdict,"  it  was  held  improper  to  permit  plaintiff's  attorney 
to  inquire  into  the  juror's  reason  for  making  the  answer  or  for 
entertaining  the  opinion,  expressed  in  the  answer.' 

1  Labar  v.  Koplin,  4  N.  Y.  547 ;  Bowen  v.  Bowen,  74  Ind.  470. 

8  State  L.  Ins.  Co.  v.  Postal,  43  Ind.  App.  144,  84  N.  E.  156,  1093. 

8  Labar  v.  Koplin,  4  N.  Y.  547  (holding  that  the  court  cannot  be  required 
to  put  the  question,  "Is  this  your  verdict  against  each  and  both 
the  defendants?");  Campbell  v.  Murray,  62  Ga.  86  (holding  that, 
while  the  better  form  is,  "Is  this,  or  is  it  not,  your  verdict?"  yet  the 
question,  "Did  you  consent  to  that  verdict,  and  do  you  novr  consent  ? " 
was  held  not  to  be  substantially  different  from  the  regular  form)  ; 
Black  V.  Thornton,  31  Ga.  641  (holding  that  question,  "How  do  you 
find  ? — for  the  plaintiffs  or  for  the  defendants  ?  "  was  equivalent  to 
the  usual  question)  ;  Bowen  v.  Bowen,  74  Ind.  470  (holding  thai 
request  to  put  question,  "Is  this  your  verdict,  and  are  you  still 
satisfied  with  it  ?  "  was  properly  refused ) . 

4  Chicago  City  R.  Co.  v.  Shreve,  128  111.  App.  462,  affirmed  in  226  111.  530, 

80  N.  E.  1049. 

5  Green  v.  Bliss,  12  How.  Pr.  428. 

6  Rankin  v.  Harpe,  23  Mo.  579. 

t  Poulson  V.  Collier,  18  Mo.  App.  583. 

{-1 

(4)  Bight  and  consequence  of  dissent. — A  juror  has  a  right 
to  dissent  from  the  verdict,  whether  sealed  or  oral,  at  any  time 
before  it  is  recorded  and  before  they  have  been  discharged.^ 
Upon  such  dissent  they  should  be  sent  back  for  further  deliber- 
ation.* 

1  Bunn  v.  Hoyt,  3  Johns.  255;  Blackley  v.  Sheldon,  7  Johns.  32;  Douglass 
V.  Tousey,  2  Wend.  352,  20  Am.  Dec.  616 ;  Weeks  v.  Hart,  24  Hun, 
181;  Warner  v.  New  York  C.  R.  Co.  52  N.  Y.  437,  11  Am.  Rep.  724 
(sealed  verdict)  ;  Adkins  v.  Blake,  2  J.  J.  Marsh.  40;  Lawrence  v. 
Stearns,  11  Pick.  501;  Scott  v.  Scott,  110  Pa.  387,  2  Atl.  531;  27 
R.  C.  L.  p.  840,  §  10.  But  a  juror  who  dissents  from  a.  sealed  verdict  , 
he  siglied  may  be  punished  f^or  contempt  in-  signing  what  was  not  his 
verdict,  if  the  act  be  not  excused.  Van  Vorst,  J.,  in  an  unreported 
case.  In  Iowa,  by  express  statutory  provision,  no  dissent  from  a 
sealed  verdict  is  permissible,  unlijss  reserved  by  agreement  of  parties 
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where  "by  consent  the  jury  have  been  permitted  to  seal  their  verdict 
and  separate  before  Jt  is  rendered."  Miller  v.  Mabon,  6  Iowa,  456. 
The  refusal  to  permit  a  juror  to  change  his  vote  is  not  error  if  on  the 
evidence  the  court  could  have  directed  the  verdict  returned.  Grimes 
Dry  Goods  Co.  v.  Malcolm,  164  U.  S.  483,  41  L.  ed.  524,  17  Sup.  Ct. 
Rep.  158. 

A  juror's  answer  that  he  consented  to  the  verdict  under  protest,  and  his 
,  statement  to  the  court  when  asked  if  it  was  his  verdict,  "It  is,  but  I 
consented  to  it  under  protest,''  will  not  require  the  rejection  of  the  ver- 
dict. Wyley  y.  Bull,  41  Kan.  206,  20  Pac.  855.  And  that,  on  polling 
the  jury,  some  of  them,  after  answering  that  the  verdict  was  their 
verdict,  added  that  they  hesitated  to  agree  to  it,  and  had  given  their 
assent  reluctantly  and  with  doubt,  will  not  vitiate  the  finding.  Con- 
yers  v.  Kirk,  78  Ga.  480,  3  S.  E.  442.  And  the  fact  that  a.  juror  who 
twice  interrupted  the  judge  in  his  address  to  the  jury  just  before  dis- 
charging them,  and  expressed  a  desire  to  speak,  was  not  allowed  to 
do  so,  is  not  ground  for  a  new  trial,  where  such  juror  had  twice 
answered  on  a  poll  of  the  jury,  that  the  verdict  rendered  was  his 
verdict.  Hughes  v.  Detroit,  G.  H.  &  M^  R.  Co.  78  Mich.  399,  44  N.  W. 
396.  An  evasive  answer,  such  as  "I  consented  to  it"  must  be  objected 
to  at  the  time,  if  at  all.  Green  v.  Bliss,  12  How.  Pr.  428.  Dissent 
and  change  induced  from  being  told  that  the  Ipgal  effect  of  their 
special  findings  would  be  contrary  to  the  general  verdict,  held  not 
to  avail.     Fitzpatrick  v.  Himmelmann,  48  Cal.  588. 

S  Weeks  v.  Hart,  24  Hun,  181;  Nickelson  v.  Smith,  15  Or.  200,  14  Pac.  40; 
Jessup  v.  Chicago  &  N.  W.  R.  Co.  82  Iowa,  243,  48  N.  W.  77  (statute 
expressly  requiring  such  a  course).  So  held  even  where  the  jury  have 
separated  after  sealing  their  verdict.  Bunn  v.  Hoyt,  3  Johns.  255; 
Douglass  v.  Tpusey,  2  Wend.  352;  Warner  v.  New  York  C.  R.  Co.  52 

,  N.  Y.  437,  11  Am.  Rep.  724;  Lagrone  v.  Timmermann,  46  S.  C.  372,  24 
S.  B.  290.  And  see  Johnson  v.  Oakes,  80  Ga.  722,  6  S.  E.  274,  in  which 
it  was  held  that  a  jury  whose  verdict,  through  a  misconception,  repre- 
sented the  intention  of  but  one  juror  out  of  the  twelve,  may  be  sent 
back  for  further  deliberation,  even  though  they  had  dispersed  after 
agreeing  upon  the  verdict  where  they  had  not  been  discharged  from  the 
consideration  of  the  cause  and  there  was  no  suggestion  that  the  jury 
had  been  tampered  with.  Contra  in  Pennsylvania,  where  a  dissent 
from  a  sealed  verdict  upon  a  polling  of  the  jury,  who  had  separated 
after  sealing  the  verdict,  makes  it  necessary  for  the  judge  to  treat 
it  as  a  -mistrial  and  discharge  the  .jury.  Kramer  v.  Kister,  187  Pa. 
227,  44  L.R.A.  432,  40  Atl.  1008.  See  also  Morgan  v.  Bell,  41  Kan. 
345,  21  Pac.  255;  where  sending  back  the  jury  for  further  deliberation 
upon  dissent  of  a  juror  to  a  sealed  verdict  was  upheld,  on  the  groujids 

,  that  the  record  failed  to  show  that  the  jury  had  been  permitted  to 
separate  or  disband,  and  that  no  objection  was  made  at  the  time 
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16.  Chance  verdict.  ;     ii  j, 

A  verdict  whicli  is  not  the  result  of  tKe  intelligent  discussion 
and  the  honest  and; conscientious  deliberation,  and  the  expres- 
sion of  the  ultimate  conviction  of  each,  and  , all,, the,  jurors  as,  to 
the  rights  of  the  parties  under  the  law  and  the  evidence,  is  un- 
authorized and  should  ;npt  be  permitted  to  stand.' 

I  As  where  the  jury  left  it  't6  lot  whether  the  verdict  should  he  for  one 
party  or  the  other.  Mitchell  v.' Ehle,  10  Wend. '595;  Ottawa  v.  Gilli- 
land,  63  Kan.  165,  65  Pac.  252,  88  Am.  St.  Rep.  2.32,  10  Am.  Neg.  Rep. 
49.    See  also  cases  in  note  to  Hauk  v.  Allen,'  11  L.E.A.  706. 

17.  Compromise  or  quotient  verdict. 

And  a.  verdict, which  is  the  result  of,,mari:ing,  aggregation, 
and  division  in  pursuance, of  a  previous  agreement  by  the  jurors 
is  invalid.' 

Otherwise,  however,  if  there  is  no  previous  agreement  by  the 
jurors  to  abide,  the  result  so.  reachedi^ 

And;  a  verdict  is, not  vitiated,  by  the  fac^,  that,  the  jujrprs 
agreed  among  thepiselves  to  render  a  quotient  verdict,  if  they 
did  not  in  fact  arrive  at  their  verdict  in  that  manner.^ 

A  verdict  which  is  reached  only  by  •  the  surrender  of  con- 
scientious convictions  on  one  material  issue  by  some  jiirors  in  ; 
return  for  a  relinquishment  by  others  of  their  like  settled  con- 
victions on  another  issue,  the  reslalt  being 'onO' which' 'does  not 
command  the  approval  of  the  w^hole  panel,  is'  a  compromise  ver- 
dict *  and  should  be  set  aside.*  However,  thp  law  contemplates 
that,,  the  jurors  shall  by  discussion  harmonize  their  views  if 
possible, ,  and  a  verdict  which,  is  the  result  of,  real  |iarmony  of 
thought  growing  out  of,  open  minded  discussion,  and,  a  willing- 
ness to  be  convinced,  is  not  open  to  criticism.^ 

1  Thus,  where  the  jurors  severally  mark  down  the  amount  to  *hich  they 
think  the  prevailing  party  is  entitled,  the  amounts  so  indicated' are 
added  together,  and  the  total  is  divided  by  twelve,  the  quotient  to  be 
the  verdict  of  the  jury.  Dixon  v.  Phms,  98  Cal.  384,  20  L.R.A.  698,  31 
Pac.  931,  33  Pac.  268;  Pa\\'nee  Ditch  &  Improv.  Co.  v.  Adams,  1  Colo. 
App.  250,  28  Pac.  662;  Flood  v.  SicClure,  3  Idaho,  587,  32  Pac.  254; 
Chicagti  &  I.  Coal  R;  Co.  v.  McDaniel,  134  Ind.  166,  32  Nl  E.  728,  33 
'  N.  E.  769;  Houk  v.  Allen,  126  Ind.  568,' 11  L.R.A.  706,  25 'N.  E.  897; 
'Roberts  v.  Ferris,  1  Cow.  238;  Harvey  v.  Eickett,  15  Johns.  87;  East 
Tennessee  &'  W.  N.  C.  R.  Co.  v.  Winters,  85  Tenn.  240,  1  S.  W.  790; 
Williaihs  V.  Deali,  134  Iowa,  216,  ll'L.R.A.  (N.S.)  410,  111  N.  W.  931; 
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Sawyer  v.  Hannibal  &  St.  J.  R.  Co.  37  Mo.  240,  90  Am.  Dec.  382 ; 
Milbourne  v.  Robison,  132  Mo.  App.  198,  110  S.  W.  598;  Clark  v.  Ford, 

10  .Kan.  App..579,  >62  Pac.  543;  Ottawa  v.  Gilllland,,  63.  Kan.  .165,  6.5 
Pac:  252,  88  Am.  St.  Rep.  232,.  10  Am.  Neg.  Rep.  49;  Gordon  v. 
Treyarthan,|13  ,Mont.  387j  34  Pac.  185,  40  Am.  St.  Rep.  452  and  note; 
Spain  V.  Oregon-Washington  ]i.  &  Nav.  Co., 78  Or., 355,  153;,Pa.c.  470, 
Ann.  Cas.  1917E,  11 04  ^  Sales  v.Maupin,  35  S.  D.  176,  151  N.  W.  427, 
Ann.  Cas.  1917C,  1222  and  note;  Texas  Midland  E.  Co.  v.  Atherton, 
—  Tex.  Civ.  App. — ,  '123  S..  W.  704.    See'  alab  Kime  v.  Owens,  ^-  Iowa, 

.,  — ,  182  ,N".  W.  398;  Scott  v.  Kansas  City,  R.  Co.  —-Mo.  — ,  229  S.'  W. 
17^.,  And  ill  Roy  y.  Goings,  112  111.  656,  where  it  appears  on  receiving 
the  verdict  that  the  jury  had  thus  reached  the  sum  awarded,  it  was 
held  that  the  cotirt  properly  sent  the  jury  out  again  under  a  proper 
■  instruction  to  further  consider  their'  verdict.     See  also'  cases  in  notes  in 

11  L.R.A.!7Q6;  53  Am.  St.  Rep.  901;  134  Am.  St.  Rep.1061;   16  Attn 
;,  .,  Cas,.  91?,.         ,    ,,  ..,,',  : 

So  held,  even  though,  it  is  not  clear  that  all  jurors  understood  they  were 
bound  by  the  agreement.  Johnson  v.  Husband,  22  Kan.  277.  But 
Wichita  v.  Stallings,  59  Kan.  779,  appx.  64  Pac.  689,  holds  otherwise 
where  most  of  the  jurors  deny  by  affidavit  that  the  verdict  was  so 

"'''■"  rfe'ached.         '  ■  ■  ■•        i.  ■•■■.       •    '•        ■   "  i"       i  '■■• 

A  quotient  verdict  will  not  be  set  aside  solely  because  it  is  the  result  of 

'''  'a  compromise,  if  there  is  nothing  to  indicate  that  each  member  of 
the  jury  did  not  determine  that  plaintiff-  was  entitled  to  recover  ex- 
actly the '  sum  awarded.  McCormiek  v.  Rochester  R.  Co.  133  App. 
Div.  760j  1:17  N-.  Y.  Supp:  1110. 

And'  where  the  dndividual  meinbers  of  the  jUry  might  have  reathed  dif- 
'  fe'rent  conclusions,  from  the  evidence,  as  to  the'  precise  amount  of 
the  'plaintiff's  claim  and  of  the  defendant's  cotmterclaim,  the  verdict 
will  not  be  set  aside  solely  because  it  was  the  result  of  a  com- 
promise.    DriscollT. 'Nelligan,  46  App.  Div.  324,  61  N.  Y.'Supp.  692. 

2  Consolidated  Ice  Macii.  Co.  v.  Trenton  Hygeian  Ice  Co.  57  Fed.  898; 
Knight  V.  Fisher,  15  Colo.  176,  '25  -Pac.  78;  Dorr  v.  Feiino,  l2''Pick. 
-521; -Cdrtelyou  v.   McCarthy,   37   Neb.  742,   56  N.'  W.   620;    Moses  v. 

•:.-   Central:  Park  Ni  ;&  E.  River  R.  Co.  3  Misc.   322,  23  N.  Y.  Supp.  23; 

,     :,Tinkle  V.  Dunivant,  16  Lea,  503;   State  ex  .rel.  Senter  v.  Cowell,  125 

Mo.  App.  348,  102  S.  W.  573;  Groves  &  S:  R.  R.  Co.  v.  Herman,  206 

111.  .34,,  69  N".   E.  36;   Hogan  v.  Gibson  Min.   Co.  131  Mb.  App.  386, 

111  S.  Wi.  6O85   Wilson  v.Berryman,  5  Cal.  44,  63  Am.  Dee.  78,  and 

M.note;   SuUens  Vi  Chicago,  R.  I.  &  P.  R.  Co.  74  Iowa,  659,  38  N.  W. 

Mil;.  545,  7  Am.  St.  Rep.  .501.;  Gordon'  v.  Trevarthan,  13  Mont.'  387,  34  Pac. 
185,  40.Am..:St.  Rep.  452  and  note;  Watson  v.  Heed,  15  Wash.  440, 
..     46  Pac.  647,  55  Am.  St.  Rep.  '899;  and  note.  ' 

Asito.iwhafc  is  proper  evidence  to  show  that  the  verdict  is' objectionable  on 
this  ground,  see  note  to  Haukv.  Allen,  I'l  L.R.A.  706. 

S.Western  U.  Teleg.  Co.  v.  Hill;'  163  Ala.  18,  23  L.R.A.(N.S.)   648,  sb  So 

-     i;:24!8j.l9  Ann.  Cas.  1058;         '  '•' 
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4  Simmons  v.  Fish,  210  Mass.  563,  97  N".  E.  102,  Ann.  Cas.  1912D,  588. 

B  Eichardson  v.  Coleman,  131  Ind.  210,  29  N.  E,  909,  31  Am.  St.  Rep.  429 

and  note;  Goodsell  v.  Seeley,  46  Mich.  623,  10  N.  W.  44,  41  Am.  Rep. 

183. 
6  Simmons  v.  Fish,  210  Mass.  563,  97  N.  E.  102,  Ann.  Cas.  1912D,  588; 

Goodsell  V.  Seeley,  46  Mich.  623,  10  N.  W.  44,  41  Am.  Rep.  183. 

18.  Number  and  unanimity  of  jurors. 

The  only  verdict  which  can  be  received  and  regarded  as  the 
complete  and  valid  verdict  of  the  jury,  upon  vifhich  a  judgment 
can  be  entered,  is  an  open  and  public  verdict  by  twelve  men,' 
given  in  and  assented  to  in  open  court  as  their  unanimous  act,^ 
unless  the  parties  expressly  agree  to  a  trial  by  a  less  number,' 
or  unless  the  number  of  jurors,*  concurring,^  necessary  to  a  val- 
id verdict,  is  otherwise  expressly  fixed  by  Constitution  or  stat- 
ute. 

lAt  common  law  a  jury  consisted  of  twelve  men.  See  cases  cited  in  note 
to  State  V.  Bates,  43  L.R.A.  53.  ,, 

And,  either  expressly  or  impliedly,  the  Constitutions  of  most  of  the  states 
have  adopted  the  common-law  jury  of  twelve  men  as  the  only  lawful 
jury.  See  for  cases  so  holding:  Woodward  Iron  Co.  v.  Cab9.niss,  87 
Ala.  328,  6  So.  300;  Larillian  v.  Lane,  8  Ark.  372;  Allen,  v.  Anderson, 
57  Ind.  389 ;  Eshelman  v.  Chicago,  R.  I,  &  P.  R.  Go.  67  Iowa,  296,  25 
N.  W.  251 ;  K:ansa.s  City,  C.  &  S.  R.  Co.  v.  Story,  96  Mo.  611,  10  S.  W. 
203;  Opinion  of  the  Justices,  41  N".  H.  550;  People  ex  rel.  Murray  v. 
New  York  City  &  County  Justices,  74  N.  Y.  406;  Lamb  v.  Lane,  4 
Ohio  St.  176;  Deane  v.  Willamette  Bridge  Co.  22  Or.  167,  15  L.R.A. 
614,  ,29  Pac.  440 ;  Plimpton  v.  Somerset,  33  Vt.  283 ;  Nprval  v.  Rice, 
2  Wis.  22.    See  also  cases  cited  in  note  to  State  v.  Bates,  43  L.R.A.  33. 

2  Lawrence  v.  Stearns,  11  Pick.  501;  Scott  v.  Scott,  110  Pa.  387,  2  Atl.  531; 
Jacksonville,  T.  &  K.  W.  R.  Co.  v,  Adams,  33  Fla.  608,  24  L.R.A.  272, 
15  So.  257;  Carroll  v.  Byers,  4  Ariz,  158,  36  Pac.  499;  Chicago  &  M. 
L.  S.  R.  Co.  V.  Sanford,  23  Mich.  418  (where  it  was  said  that  if  the 
term  "jury,"  as  used  in  th'e  Michigan  Constitution,  authorizes  any- 
thing else  than  an  unanimous  verdict,  it  means  what  it  does  not 
signify  in  any  part  of  the  Constitution  or  in  any  of  the  old  statutes 
of  the  state).  In  Adkins  v.  Blake,  2  J.  J.  Marsh.  40,  where  the  jury 
came  into  court  and  announced  their  verdict,  two  of  the  jurors  declared 
that  it  was  not  their  verdict  and  that  they  would  not  agree  to  it; 
but  the  court,  on  ascertaining  that  the  jurors  agreed  in  the  room  to 
submit  to  a  majority,  directed  the  verdict  to  be  entered.  This  was 
held  error,  the  court  holding  that  where  the  verdict  is  reported  the 
jurors  must  all  sanction  it,  or  it  is  not  their  finding.     See  also  eases 
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cited  in  notes  to  State  v.  Bates,  43  L.R.A.  33;  Jacksonville,  T.  &  K. 
W.  R.  Co.  V.  Adams,  24  L.R.A.  272,  and  L.R.A.1917A,  91. 

And  by  express  constitutional  provision  in  Texas,  a  vferdict  in  the  county 
cbu'rt  must  be  rendered  as  the  unanimous  verdict  of  the  jury.  Jackson 
V.  J.  A.  Coates  &  Sons,  —  Tex.  Civ.  App.  — ,  43  S.  W.  24. 

fiut  the  jurors  are  not  required  to  reach  their  conclusions  in  the  same 
way  and  by  the  same  method  of  reasoning.  To  require  unanimity,  not 
only  in  their  concliis'ions,  but  also  in  the  mode  by  which  those  con- 
clusions are  arrived  at,  would  in  most  cases  involve  an  impossibility, 
and  would  be  practically  destructive  of  the  entire  system  of  jury  trials. 
Chicago  &  N.  W.  R.  Co.  v.  Dunleavy,  129  111.  132,  22  N,  E.  15.  So, 
it  is  not  necessary  that  a  jury  should,  in  order  to  find  a  verdict,  con- 
cur in  a  single  view  of  the  transaction  disclosed  by  the  evidence;  and 
if  the  conclusion  may  be  justified  upon  either  of  two  Interpretations 
of  the  evidence,  the  verdict  cannot  be  impeached  by  showing  that  part 
of  the  jury  proceeded  upon  one  interpretation,  and  the  rest  upon  an- 
other.   Murray  v.  New  York  L.  Ins.  Co.  96  N.  Y.  614,  48  Am.  Rep.  658. 

As  to  the  right  of'  a  juror  to  dissent  from  the  verdict,  and  the  efifect  of 
such  dissent,  see  supra,  §  15,  c  (4'). 

8  In  considering  the  question  of  the  validity  of  the  verdict  of  less  than  the 
common-law  numbers  of  jurors,  the  point  has  often  been  raised  as  to 
whether  or  not  the  fact  that  a  trial  by  the  full  jury  of  twelve  has 
been  waived,  and  a  verdict  by  less  than  that  number  consented  to,  will 
validate  the  verdict;  and  it  is  generally  held  that  where  there  has 
been  such  waiver  and  consent,  and  it  so  appears  of  record,  the  verdict 
will  be  upheld.  See  for  example,  Scott  v.  iRussell,  39  Mo.  407 ;  Bishop 
V.  Mugler,  33  Kari.  145,  5  Pac.  756;  Roach  v.  Blakey,  89  Va.  767,  17 
S.  E.  228.     See  also  note  to  State  v.  Bates,  43  L.R.A.  33,  59. 

And  in  several  of  the  states  there  are  express  constitutional  provisions  per- 
mitting the  waiver  of  a  jury  of  twelve,  and  statutes  making  provision 
for  consent  to  try  with  a  less  number  of  jurors  than  twelve. 

See  note  to  State  v.  Bates,  43  L.R.A.  33,  59. 

^Express  provision  is  sometimes  made  by  the  Constitutions  and  statutes 
with  reference  to  the  mode  of  procedure  to  be  adopted  in  case  of  a 
trial  by  less  than  the  full  number  of  jurors,  where  the  number  has  been 
reduced  by  one  or  more  of  the  jurors  dying  pending  trial,  or  becoming 
disabled  from  sitting.  See  Eshelman  v.  Chicago,  R.  I.  &  P.  R.  Co.  67 
Iowa,  296,  25  N.  W.  251;  Kelsh  v.  Dyersville,  68  Iowa,  137,  26  N.  W. 
38,  as  to  the  validity  of  statutes  providing  for  a  trial  by  less  than 
12  jurors.     And  see  note  24  L.R.A.  272;  L.E.A.1917A,  91. 

The  degree  of  the  court  has  also  been  made  a  question  for  consideration  in 
determining  the  constitutionality  of  a  verdijct  by  a  less  number  of 
jurors  than  those  constituting  a  jury  at  common  law.  If  the  court  is 
one  of  record;  it  is  generally  held  that  it  has  jurisdiction  only  over 
causes  triable  by  a  common-law  jury,  and  that,  therefore,  a  verdict  in 
those  courts  by  a  less  number  of  jurors  is  unconstitutional.     See  for 
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'  /instance,  Nofwell  v.  Deval,' 50  Mo.  272;  Baxter,  v.  Putney,' 37  How. 
Pr.  140.  . 

But  in  courts  not  of  record. itiis  competent  for  the, legislature  tp  provide  for 

::(  a  ;  jury  of  less  than,  t\yelve  n;en,;  and  the  Missouri  Constitution  ex- 
pressly--empowers  the  legislature  to  so  pro.vide.  S,ta;t,e  ex  rel.  Kansas 
.  City  Auditoriuni  ,Co.  v.  Allen,  45  Mo,  App.  SSl.^  Unanimity  is  not  re- 
quired. iSha^y  V,.  Gfol'dman,  ISs' Mo.  461,  81  S. 'w!,,1223;  Kelly-Good- 
fellpw  Shoe.  Cpi  v,  ,Sg,lly,  114  Mq.  '  App.  222,  89  g.  W.  889.       V  , 

And,  the.  constitutionality  of  the  verdict  in  civil  cases  .by,, leg^  than  the  com- 
mon-law, jury  of  tvs'elve  men  has  been, upheld — especially  in  cases  in  in- 
ferior; and  justices'  courts  and  courts  not,  of  recoi;d — under  statjites  of 
many.&f  the  states,  notwithstanding  .that  ithei  (^opstitutiona,  toy?  pro- 
ri ,    vided  that  the  right  of  jury  trial  shall  remfiin  inviolate.,   ^ie,,consti- 

.  ,-.  tutionaljity  of  those  sta(;vites  has  generally  been  upheld  .uppn  tlje  ground 
that  juries  did  not  form  any  part  of  the  machinery  of  such  tribunals 
at.  cominon  law,  find  upon  the  further  ground  that  ,in  such  cases,  there 
.  .  ia. an, appeal  to  tlie  counts,  of  common  law,  \vhere  th,e  parties  ai;e  en- 
tifi^e(l,.to  ;a  trial  by  jury  unless  the  same  .is  waived.  This  doctrine  will 
be  found  admitted  by  the  court  in  Vaughn  v.  Seade,  30  Mo.  ,600  (al- 
though that  case  turned  upon  the  constitutionality  of  a  verdict  of  a 
jury  of  six  in  a  court  of  law  commissioners,^^a  court  of  record  in 
which  a  jury  of  less  than  twelve  Could  not  sit)  ;  Ward  v^  Farwell,  97 
111.'  593;  Rhodes  Burford  Furniture  Co.  v.'  Ma'ttox,  135  Ind.  372,  34 
N.  E.  326,'  35  N.  il:  lli  Berry  v.  Chamberlain,  53  N.  J.  L.  463,  23  Atl. 
115.,  See  also  cases'  cited' in  notes  above. 

Spmetime,3,  however,  the  , Constitution  makes  express  provision  for  a  jury 
■flf  less  than  t\yplve  in  courts  not  of  record.  ,  3ee  also  notes  above. cited 
for  ,  pther  similar  constitutional  provisions. 

.Fpr  fl,ti , ,e;x!^,^)|sti,ViP  , treatment  pf.,the  question  of  the  number  and  agreement 

.  ,  ,  pf.jur.pflSi  necessary  to.  cpnstitute  a  valid  yerdict,  and  the  constitutibri- 
ality  of  a  .v^rdjpt  byle^s,  than ,  twelve  jurors,  see  notes  to  State  v. 
Bates,  43  L.E.A.'33,  and  (Jacksonville  T.  ,&"k.  W.  R.  Co.  v.  Adams,  24 
jL.R.A.  ,272...  ,  ,.■,„,,,    ,    ,  ,  '     ,";,',  ,,',  '  "     '  i. 

6  Some  of  the!  .state  .Constitutions  expressly  provide  that  a  verdict  may  "1)6 

rendered,  .altnpugh  not  imanimous,  provided  the  concurring  jurors  oon- 

sltitfite  a,  ,inajority.     Scott  v.  Provo  City,  14  Utah,  31,  45  Pac.  1005. 

.      S^^i^^sp  "°t'^  *o  State  V.  .Bates,  4:3  L.R.A.  33,  80  and  others  above  cited. 

19,  Amendment  ,of  verdic.t;    . 

a.  Power  of  jUrytb  correct  verdict.-^ A-  verdict  ia  not  re- 
garded ks  finals  Tintil  it  is  pronouno'ed  and  recorded  in  open 
'Court/' and 'at  a'Hy  tiin'e  before' the  verdict  has  been  recorded 
and  their  relation  to  the  case  aq  jurcirs  haS  ceased,  the  jhry'inay 
.alter  .tjieir  verdict  either,  in  form  or  substance,  whether 'it  be 
oral  or  sealed.*;  ,.     .  -,  .     .  ,,,, 
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1  Boot  v.  Sherwood.,  6  Johna.  68>  5  Am.  D,ec.,,101;  Bl^pkley  y.  ghe^dom,  7 

,.. Johns.,  32;   Labar  v.  ICoplin,  4,  N.  Y.  ;547;   Goodwin  v.  Appletoji,  22 
"    Me.' 4^3.  '    '  ■'    ■  ■  '  ■    x|  ■   ' 

2  Bishop  V.  Mugler,  33  Kan.  145,  5  Pae.  756;  Herzberg  v.  Murray]  8  Jones 
'  ''&  S.  ifl;   Hamilton  V.  Ba:koh,  20  Iowa,  505;   Comer  v.  Jackson,  50 

Afej  384 ;  Watertown  E'cclesiastical  Soci'a  Appeal,  46  Gonn.  230  j  Foote 

V.  Woodworth, ,  66  Vt,  216,-28  Atl..  l,034i  Gaither  v.  Wilmer,  71_  Md. 

361,  18  Atl.  590,  17  Am.  St.  Eep.  542,  5  L.R.A.  756 ;  Farmers^  Baelring 

Co.  V.  Brown,  87  Md.  1,  39  Atl.  625;  Warner  v.  New  York  C.  R.  Co. 

,  52  N.  Y.  437,  11  Am.  Rep.  724;  Blackley  v.  Sheldon,  7  Johns.  32;  State 

L.  ins.' Co.  V.  Postal,'  43'lhd.  App.  144,  84  N.  E.   156,  1093;   Beal'v. 

Cunningham,  i2  Me.  362  (insertion  of  "not"  hefore  "guilty"  allowed)  ; 

Owens  V.  'S'otithern  R.  Co.  123  N.  C.  183,  31  S.  E.  383;  68  Am.  St.  Rep. 

'■821,  and' note;  Walters  v.  Junkins,  16  Serg.  &  R.   (Pa.)   414,  16  Am. 

Dec.  585 ;  article  in  20  Cent. '  L.  J.  145,  and  cases  cited.        ■  ■  . 

The  jury  may,  hefore  separating  arid  without  cohiirtunicating  ^ithi  anyone, 

be  permitted  to  correct  their  Verdict,  on  the  ground  of  mistake,  so  as 

'  to  carry  out  their  original  interltion.     Cole  v.  Laws, '104  N.  C.  651, 

■    10  S.  E.  172;   Almand  v.  Scott,  83  Ga.  402,  11  S.  E.  653.     And  they 

rtiay-be  allowed  to  make  the  correction'  in  openicourt  without  again 

iretiring.     Twomey  v.  Lintaehan,  3  61  Mass.  91,  36  N.  E.  ,590.,,  But  the 

'  correction  must  be  made  at  the  time  of  announcing  the  mistake.    Thus, 

where  the  juty'  announceoxwhen  their  verdict  Iwaa  returned,  that  it 

'""'did  not  express  their  real  intention,  they  should  have  been ; required 

'    then  to  correct  it  and  should  not  ha;Ve!  been  iillowed  to  separate  without 

■'-''■   the  consent'of'  the  parties,  'nor  permitted  On  the  next  day  to,  return 

■'_''-  and' complete  their  verdict  against  objection;     Niekelson  v.  Smith,  15 

Or.  200,  14  Paci  40.  ,  .  .    ■ 

A  Sealed  verdict  may-  be  corrected:  by  a  jury  who-  have  separated  and  'after- 
wards come  into. court,  at  any  time  before ' it  is  Recorded,     toudy  v. 
Clarke,  45  Minn.  477,  48  N.  W;  25;  Thomas  v.  Upper  Merloni  Twp.  10 
'    ■■'Pd:  Co.   Ct.  414;   Warnerv.  New  York'iC.  R.  Co.'  52  N.  Y.  -437,  11 
'''   Am.  Rep.  724.'    Filing  a  sealed  verdict  not  recording,  within' this  rule. 
Rees  V.  Sbille,  38  Pa.  138.    Contra,  Miller  v.  Mabon,  6  lawa,  456,  under 
a  Statute  providing  that   sealing  is   "equivalent  i  to  a  rendition   and 
'     recording!  thereof   in    open   court,"   Where    sealing  iand   separation   is 
with  consent  of 'parties.  '  '  ''■  ,  ui  ' 

h.  Power  of  bourt  to  require  jury  to  correc^.^-Beforea  ver- 
dict, 'whetlier  oral  or  sealed,  is  recorded,  and  the  jury'' have 
hpen  disBiissed ,  frbm  ■  their  relation  as.  such  to  the  case,  the 
I  court  has  po'sver  to  require  them,  to  reconsider  their  verdict, 
mot  merely  to  correct  a  raistake  in  form  or  make  that  iplain 
which  is  ■ohscure,  but  to  supply  what 'is 'Wanting,  Or  alter  i  it  in 
Bubfetailciej'if  thgy  sS  agree.'''  '  Arid  ihisxAiy  b6  doiife'with  dr'with- 

biit' the  consent  of  counsel.* 
Abbott,  Civ.  Jur.  T.— 54. 
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This  rule  applies,  whether  they  have  announced  agreement,' 
or  dissei),t  appears.*  And  it  applies  to  special  as  -well  as  general 
verdicts. ° 

.  When  the  jurors  are  sent  back  to  reconsider  their  verdict, 
they  may  amend  it  not  only  by  correcting  a  mistake  in  form  or 
by  making  plain  that  which  was  obscure,  but  they  may  alter  it 
in  substance.* 

1  Warner  v.  New  York  C.  E.  Co.  52  N.  Y.  437,  11  Am.  Rep.  724 ;  Tyrrell  v. 
liockhart,  3  Blackf.  136;  Goodwin  v.  Appleton,  22  Me.  453;  Bolster  v. 
Cummings,  6  Me.  85;  Champ  Spring  Co.  v.  Rotlj  Tool  Co.  103  Mo. 
App.  103,  77  S.  W.  344;  King,  v.  Lane,  68  S.  C.  430,  47  S.  E.  704; 
Haekett  v.  Alston,  3  Ind.  Terr.  432,  58  S.  W.  675;  Atehison,  T.  & 
S.  F.  R.  Co.  V.  Hale,  64  Kan.  751,  68  Pae.  612 ;  Stewart  v.  Henningsen 
Produce  Co.  88  Kan.  521,  129  Pac.  181,  Ann.  Caa.  1914B,  701,  50  L.R.A. 
(N.S.)  HI;  Burke  v.  Hodge,  211  Mass.  156,  97  N.  E.  920,  Ann.  Cas. 
1913B,  381.  To  the  same  effect  are  Eeitenbaugh  v.  Lubwick,  31  Pa. 
131  (sealed  verdict)  ;  Crane' Lumber  Co.  v.  Otter  Creek  Lumber, Co.  79 
Mich.  307,  44  N..W.  788,. and  Sutliff  v.  Gilbert,  8  Ohio,  405  (computa- 
'  '  'tion  which  verdict  directed  to  be  made)  ;  Mason  v.Masaa,  122  Mass. 
477  (arithmetical  addition)  ;  Brown  v.  Dean,  123  Mass.  254  (verdict, 
nominal  damages  and  that  defendant  lower  his  milldam.  Correction, 
substantial  damages  allowed)  ;  Smith  v.  First  Nat.  Bank,  45  Neb.  444, 
63  N.  W.  796;  Fort  Wayne  v.  Durnell,  13  Ind.  App.  669,  42  N.  E.  242, 
and  Maclin  v.  Bloom,  54  Miss.  365  ^  omission  to  state  amount  sup- 
plied) ;  Rush  V.  Pedigo,  63  Ind.  479  (omission  to  answer  special  ques- 
tions supplied)  ;  Wightman  v.  Chicago  &  N.  W.  R.  Co.  73  Wis.  169, 
2  L.R.A.  185,  40  N.  W.  689  (determination  of  questions  submitted  re- 
ijuired  to  be  in  accordance  with  a  correct  understanding  of  the  instruc- 
tions) ;  Smith  V.  Lynch,  7  Colo.  App,  383,  43  Pac.  670;  Hatch  v. 
Attrill,  118  N.  Y.  383,  23  N.  E.  549;  Regan  v.  Mullins,  22  App.  »iv. 
117,  47  N.  Y.  Supp.  920,  and  Newell  v.  Wilgus,  8  Sadler  (Pa.)  535,  11 
Atl.  365  (verdict  for  les^  sum  than  party  is  entitled  to,  if  entitled  to 
verdict  at  all).  But  see  Morris  v.  Burke,  15  Mont.  214,  38  Pae,  1065 
(holding  that  the  court  is  not  justified  in  refusing  to,  accept  a  verdict 
because  for  a,  less  amount  than  that  which  the  successful  party  is 
entitled  to  receive,  if  entitled  to  any  verdict,  under  a  statvxte  provid- 
ing that  if  a  verdict  be  informal  or  insufficient  in  not  covering  the 
whole  is8,ue  submitted,  or  in  any  particular,  it  may  be  corrected  by  the 
^  jury  under  the  advice  of  the  court)  ;  Jackson  County  v.  Nichols,  139 
Ind.  611,  38  N.  E.  526  (holding  that  failure  of  evidence  to  support 
answers  to  interrogatories  is  not  a  ground  for  returning  them  to  the 

!  ;  jury  for  further  answers ) .  And  see  note  to  Gaither  v.  Wilmef ,  5  L.R.A. 
756,  and  article  in  20  Cent.  L.  J.  145,  and  cases  cited.  If  the  verdict 
is  inadequate  in  form  the  court  has  power  to  interrogate  the  jury  up- 
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on  it  and  send  tKem  out  for  further  deliberation  necessary  to  put  it 
in  proper  form.    Door  v.  Fenno,  12  Pick.  521. 

The  court  may  require  a  jury  which  have  separated  after  sealing  a  verdict 
to  put  the  verdict  in  proper  form.  Rogers  v.  Sample,  28  Neb.  141,  44 
N.  W.  86;  Tyrrell  v.  Lockhart,  3  Blackf.  136;  Moore  v.  Merchants' 
Loan  &  T.  Co.  70  111.  App.  210;  Childs  v.  Carpenter,  87  Me.  114,  32 
Atl.  780.  As,  to  supply  their  omission  to  answer  certain  questions, 
there  being  no  claim  of  dishonesty  or  suggestion  of  improper  influence. 
Olwell  V.  Milwaukee  Street  E.  Co.  92  Wis.  330,  66  N.  W.  362 ;.  Spencer 
V.  Williams,  160  Mass.  17,  35  N.  E.  88.  But  it  would  be  improper 
to  send  the  jury  out  to  alter  the  substance  of  their  verdict,  or  to 
settle  any  new  principle.    Sutliff  v.  Gilbert,  8  Ohio,  405. 

2  Gaither  v.  Wilmer,  71  Md.  361,  18  Atl.  590,  17  Am.  St.  Rep.  542,  5  L.R.A 
756. 

s  Florence  Sewing  Mach.  Co.  v.  Grover  &  B.  Sewing  Mach,  Co.  110  Mass. 
70,  14  Am.  Rep.  579. 

*  Root  v.  Sherwood,  6  Johns.  68,  5  Am.  Dec.  191 ;  Warner  v.  New  York 
C.  R,  Co.  52  N.  Y.  437,  11  Am.  Rep.  724. 

•'Guidry  v.  Morgan's  Louisiana  &  T.  R,  &  S.  S.  Co.  140  La.  1007,  74  So. 
53;4,  L.R.A.1917D,  962;  Wightman  v.  Chicago  &  N.  W.  R.  Co.  73  Wis. 
169,  40  N.  W.  689,  9  Am.  St.  Rep.  778,  2  L.R.A.  185. 

«  Warner  v.  New  York  C.  R.  Co.  52  N.  Y.  437,  11  Am.  Rep.  724. 

tc.  Power  of  court  to  correct. — The  court  has  power  to  correct 
an  informality  in  the  verdict,  or  to  correct  the  entry  thereof  so 
as  to  make  it  confoi'm  to  the  real  flndiilg  of  the  jury.^  If  a 
verdict  disregards  instructions  properly  given,  the  court  may 
(if  the  case  affords  the  means  of  so  doing  without  a  further  find- 
ing upon  a  question  which  ought  to  be  determined  only  by  the 
jury)  correct  the  verdict  in  substance  to  conform  to  such  in- 
structions ;  *  othferwise  the  court  cannot  alter  a  verdict  in  sub- 
stance.' 

The  court  cannot,  utider  the  guise  of  amending  the  verdict, 
substitute  its  verdict  for  that  of  the  jurors.  Their  actual  intent 
and  not  the  court's  notion  of  what  they  ought  to  have  intended, 
is  the  theory  to  be  expressed  and  worked  out  by  the  amend- 
ment.* -  » 

There  is  some  conflict  as  to  whether  a  verdict  against  joint 
tortfeasors  which  assesses  the  damages  severally  can  be  cured  or 
corrected.  There  is  some  authority  to  the  effect  that  such  ap- 
portipnment  of  the  damages  is  an  essentiaV  pairt  of  the  verdict 
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which  -CaiittOt  be  regarded   as  surplusage  ^  but  the  numerical 
weight  of  authority  is  to  t!he  contrary.®'    '  '  '  ,  i.. 

1  Lincoln  V.  Cambria.  Iron  Co.  103  U;S.  412,  26  L.  ed.  518;  Woodruff  v. 
'  ■  '  Webb,  32  Ark. '612;  Western  &  A.  R.  Co.  v.  Brown,  102  Ga.  13,  29  S. 

-■  E.  130';  Cla.pp^  V.  Martin,  83  111.  App.  438;  Chittenden  v.- Eya-np,  48 
111.  ■52;- .Humphrey s.vj.  Woodstown,  48' N.  J.  L.  588,-  7  Atl.  301,  27 
R.  C.  L.  p.  887, "§  62.  To  the  same  ■  effect,  are  D.  M.  Osborne  &,  Co.  v. 
Morris,  21'0r.  367,  '28.  Pac.  70  and  Dalrymple  v.  Williams,  63  N.  Y. 
361,  20  Am.  Rep.-.  1 544  (verdict  against,  both  'When  ,  intcndied  only 
against  one;  the  latter. ca^e  overruling  in  effect  dietum  in  War^ner  v. 
New  York  C.  R.  Co.-  52  .N.  Y.  437,  .11  Am.  Rep.  72^)  ;  Mur,phy  v. 
•  Stewart,  2iHow.  263,  11  L.ed.  261  (correcting  general  .verdict  so, as  to 
apply  to  single  count);  Trevor  v.  Hawley,  99  Mich.  504,  58  N.  W. 
;_46,6  (correcting,  general.,  verdict  so  as  to  make  it  correspond  with  the 
special  findings)  ;  O'Brien  v.  Palmer,  49  111.  72  (rejecting  surplusage)  ; 
High   v.   Johnson,   28   Wis.   72    (inserting  nominal"  damages  where  no 

''    'daiii&ges  were  found)';  Chamberlain  v.  Brady,  17  Jones  &  S.  484'  (cor- 
recting errors  in  adding)  ;  West  v.  Bank  of  Americus,  63  Ga,.'230  (re- 
ferring  to  ipl^adiijgs   t;0  .determine   a  ,grep,t,  ambiguity  .in    respect   to 
,  ,.  amount,  «is.,(  nxeaning  of ,  "eighteen  ;18p0,  dollar^").     And,  s^e  note  to 
Gaither  V.  Wilmer,  5  L.R.,A,  756.  ■:     ,        ,,,     ,  •     ,     ,,i    ',. 

The  court  may  correct  a  .formal,  omission  in,. a  verdict,  where  it  is  de- 
fective  in  failing  to  find  a  material,  but  not  controverted,  issue,  if 
done  before  the  discharge  and  with  the  joint  action  of  the  jury. 
'Fd,thmaill 'VL  Tumilty,  34  Md.  App.  236.  And  where  the  written ,  verdict 
loi  the  jury  in  ejectment. was  for, the., amount, of  .lan^  claimed,  it  ■yvjas 

■  ■  ^  I  proper, : for  the  ppurt,  to  clirect,  .couijisel  to,  formul.ate  the  verdiqt  by 
setting  out  ^the  land  by  metes  and  bounds^  where  it  was  done  in  the 
presence  of  the  jury  and  sanctioned  by  theni  as  in  acbbrdance'  witli 
tlieir ' findifi'g.  ■  Goebel  v.  Pugh,  88  Ky.  34,  10' S.  W.  1.     '   '   ■   •"     ''  ' 

Even  after  discharge  of 'jury,  verdict  may  be  corrected  in  matters  of  form. 
dtalian-Swiss  Agri.  Colony. v.  Pease,  194!lll.  98,  62  N.  E.  317.     ,   •  ..' 

A<^ 'to. compiltatibni.ofi  interest  by  oourtj.  where  jury  fails 'to  eompiate  it,  see 
supra,  §  10,  b.  "       ,      .  . 

.  8  Schweitzer:  v>  Connor,  57,  Wis.  ,177,  14  N.  ,W.  9^2;  Eilburn  v.  Hafrell, 
,7T-'T?x.  Civ.  App.  — ;,  29  S.  W.  925   (correjCtion  made  at,  jury's  request 

i     '   and  in  their  presence)  ;  Lowenstein  v.  Lombard,  2  App.  Div.  610,  38 

"■  nI'y. supp3.  ■"-;"  ;""'^  '■'•''■'''    '  '^"'- '^  -  '■'■'"' • 

Stoonaime'v.  Wippert,  7'' Misc.'' 506,  28  iST.  Y".  Supp. '495';  Dyer  V.'Cotah^,  65 
Mo.  App.  148;  "Fiore  v.  Ladd,  29  Or.  528,  46  Pao.  144;  ClouseT'  v. 
, Patterson,  122  Pa-;  372,  15  Atl,  444$.  Sheehy.v,  Dujfy-,  8&  Wis.  6,  61 
]Sr:!W..:295;  Electric  Vehicle,  Co.  v.;  Price,  138  JQll; ,  App. , ,594  (af(;er 
;flispharge;of,,jury)..  , -^tl^der  , a,  s<p,t!ite  gi.ying  the  jury  the  power  in 
i^uits  for  divprce  to  determine  the  rights  ancj  lialjilities  of  tlie  parties, 
the  court  has  no  'authority  to  revise  a  verdict  which  'give^  'to  both 
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i parties. the  right  to  marry  again,  by  denying  bhcIji right  to  either  party.' 
Montfort  v.  Montfort,  88,  Ga.  641,  15  S,  E,  688.  ,     , 

4  Wood^v.  McGuire,  17  Ga.  361,  63  Am.  Dec.  246iand  not^;.  Minot  v.  Boston, 
201  Mass.  10,  86  N;  E.  783,  25  L.RvA.(N.S.)'  311j  ,,::,.     ■;  i 

Trial  bourt '  Bannot,  on  his  own  motion,  ardend  vrt'dict  Toy'  redtioiiig  amount 
found  %  jury.  Howard'  v.  Bank  v.  'Metropolis,'  115  App!  Div.  326,  100 
N.  Y.'Supp.  1003.        "■'  '     '  '         :      -'         • 

For  a  jfull  discussion  of  thp  question  of  the  power  of  the  trial  court  to 
cure  an  excessive  verdict  by  requiring  or  permitting  a  reduction  where 
true  measure  of  damages  is  not  ascertainable  hy  mere  computation, 
;   '   s'ee'riote  in  39  L.R.A.(N.S.)   1064.  '  ' 

6  vi'iiitaker  V.  Tatem,  4fe"Conn.  520.'         '         '    ''    ' 

iir-  ')(     t:,    ■:■'    I  ....         .    ,.      r  ..■''.  ,       .:•,,,.,       I     i     .'  .  .1'.    -r-i , 

8,1iy^p^ngton  Ma-ri^etpo.  v,  piagett,,J|9  App.  D.  9,,,12;  Pen1ii:al,:pa^ss.,R,  Co. 

.,   V.  Kuiin,  86  Ky.  578,,9,,4ijj.  St.i,I!,ep,  309,,  6  ,§.  yifl  441;  Cujrri^'v.  ,^wan, 

.,;,  eZMfi.  ga?;  Postv.  St^pkweil,  3,4  Hun,  3,73;  Na9liyill(^,R.,&' Light  Co. 

V.  Xrapck,,118  Tenn.  273,  99  S,,W.,  695,  121  Am.  St,  ,#ep.  996„12  ^nn. 

.  ,, ,  CSiS.  5|32,  ,10,L.R.A.  (N.S.),  191, and  case,^,  in  nope  thereto.  :,.     .         | 

,  d.  Argument  on  questidn  of  cprrepUng.^— It  is  in  tlie  discre- 
tiipn,  ,qt  the,  judge  whether,, to  ^'ear,  in, presence  of  ,t]je,  jury,  ar- 
gument of  ;COiinsel.  on  the 'question  of  correcting  a  verdict.^ 

1  iiuffing  V.  Tilton,  12  Ind.  259.     '  "'    ''     ',,| 

e.  Exception  to  correction.- — An  exception  lies  to  error  in 
d).recting  a  correction.  ,     ,,,  ,,  ,  , 

»  Chittenden  V.  Evans,  48  111.  52. ''  '■ 

/.  Time-  for  amendment. — After  the  jury  have  been  'dis- 
charged, they  cannot  be  recdled' for  the  purposes  of  aihending 
the  verdict,^  exqe,p,t,by  congent.of  the, parties.*.  But  i^ierely  for- 
mal ,arQ,e,n,dmeftts  by  ,  the,  covirt,are  permissible /after  the  .dis- 
charge :of  the  jury ;  '  and  the  judge's  notes,*  or  the  juror's- testi- 
mony,* may  be  used  to  show  what  the  verdict  really  was,  fot  the 
purpdsfe  of  cdrrfictirig  the  ininutes.       '    ' 

,, Xhere, is, p9, time, absolutely  fixed  within  which  a  ve]:dict  m,ay, 
be  amendCid  by  theiCOurt,as  to, matters  of  form.,.  All  that  i?  re- 
quired is  that  the  application  for  amendment  ibe  made  within  a 
reasonable  time  and  when  no  change  of  circumstances  shall- have 
obeurred  to  make  'it  inco'fivenient  dr  inexpedient.*  It  is'dom- 
m,dn  practice  to.  amend  after  a  wri'i' of  error  has  been  brought 
and  if  it  is  not  done  by, the  inferior,,-  ijt  may  be  -done  by  the  su- 
perior courtu',     .--'        "--  -,--.-,!.;-       - ,-'         -i 
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iSt.  Clair  v.  Caldwell,  72  Ala.  527;  Rigg  v.  Codk,  9  111.  336;  Trout  v. 
West,  29  Ind.  51;  Settle  v.  Alison,  8  Ga.  201;  Richards  v.  Page,  81 
Me.  5,63,  18  Atl.  289;  Mitchell  v.  Mitchell,  122  N.  C.  332,  29  S.  E.  367;- 
Walters  v.  Junkins,  16  Serg.  &  R.  414,  16  Am.  Dec.  585 ;;  Eenison  & 
P.  S.,R.  Co.  V.  Giersa,  —  Tex.  Civ.  4pp.  — ,  50  S,  W.  ,1039;  Sargent 
V.  State,,  11  Ohio,  472  (criniinal  case)  ;  Warner  v.  New  York,  C.  R. 
Co.  52  N.  Y.  437,  11  Am.  Rep.  724;  People  v.  Reagle,  60  Barb.  527, 
546  (so  held  in  »  criminal  case  even  where  discharge  was  illegal). 
Contra,  Dearborn  V.  Newhall,  63  isr.  H.  301.  '  ^ " 

Otherwise  where  the  court  directed  them  to  be  discharged,  and  before  the 
direction  was  recorded  or  they  had  separated,  they  found  they  could 
agree.  Koontz  v.  Hammond,  62  Pa.  177.  And ,  they  may  be  Recalled 
after  discharge  to  correct  their  verdict  as  to  a  mere  matter  of  form 
which  might  have  been  corrected  by  the  court.  Sclioolfield  v.  Brunton," 
20  Colo.  139,  36  Pac.  1103;  Howard  y.  Kopperl,  74  Tex.  494,  5  S.  W. 
627.  Or  to  amend  theit  unrecorded  verdict  by  reducing  it  to  the 
amount  claimed  by  the  party  in  Whose  favor  it  was  rendered.  Patrick 
Red  Sandstone  Co.  v.  Skoman,  1  Colo.  App.  323,  29  Pac.  21:  So  the 
recalling  of  a  jury  a  few  minutes  after  they  have  rendered  their,  verdict, 
and  been ,  discharged,  for  the  purpose  of  correcting  an  unintentional 
'  mistake  with  reference  to  a  description  of  property,  is  not  reversible 
error  where  the  correction  was  made  before  any  improper  influence 
could  have  been  exerted  upon  the  jury.  Signal  v.  Miller,  —  Tex.  Cjy., 
App.  — ,  25  S.  W.  1012. 

2  Poor  v.  Madison  River  Power  Co..  41  Mont.  236,  108  Pac.  645. 

8  Crary  v.  Carradine,  4  Ark.  216;  Gordon  v.  Higley,  Morris  (Iowa)  13; 
Acton  V.  Dooley,  16  Mo.  App.  448;  Beekman  v.  Bemus,  7  Cow.  29; 
Cohn  V.  Scheuer,  115  Pa.  178,  8  Atl.  421;  Foster  v.  Caldwell,,  IS 
Vt.  176;  Swofiford  Bros.  Dry -Goods  Co.  v.  Smith-McCord  Dry -Goods 
Co.  29,  C.  C.  A.  239;,  56  U.  S.  App.  355,  85  Fed.  417;  Minot  v.  Boston, 
201  Mass.  10,  86  N.  E.  783,  25  L.R,A.(N.S.)   311. 

4MurpHy  v.  Stewart,  2  How.  263,  281,  11  L.  ed.  261,  268;  Clark  v.  Lamb,  8 
Pick.  4l5,  19  Am,  Dec.  332;  Minot  v.  Boston,  201  Mass.  10,  86  N,  E. 
783,  25  L.R.A.  (N.S.J  311.  But  even  if  the  judge's  notes  can  be  used 
for  such  purpose,  a  substa:ntial  amendment  to  a  recorded  verdict  can- 
not be  made  after  the  jury  have  separated,  upon  counsel's  affidavit  or 
the  judge's  own  recollection  of  what  occurred  at  the  trial.  Gaither  y. 
Wilmer,  71  Md.  361,  5  L.R.A.  756,  18  Atl.  590. 

5  This  is  the  settled  rule  in  New  York.  Dalrymple  v.  Williapis,  63  N. 
Y.  361,  20  Am.  Rep.  544;  Hodgkins  v.  Mead,  119  N.  Y.  166,  23  N.  E. 
559;  Dayton  v.  Church;  7  Abb.  N.  C.  367;  Burlingame  v.  Central  R. 
Co.  23  Blatchf.  142,  23  Fed.  706  (where  a  jury  was  recalled  two  days 
,  ,  after  fheii  verdict  was  rendered  and  it  was  corrected  on  their  af - 
fidayits  that  interest  was  intended  to  be  added ) .  But  the  contrary 
rule  prevails  in  a  number  of  jurisdictions.  Parker  v.  Lake  Shore  &  M. 
S.  R.  Co.  93  Mich.  607,  53  N.  W.  834;  Little  v.  Larrabee,  2  Me.  37,  11 
Am.  Dec.  43;  Gaither  v.  Wilmer,  71  Md.  361,  5  L.R.A.  756,  18  Atl.  590, 
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'dictum;   Wallers  v.  Junkins,   16   Serg.  &  E.  414,   16  Am.  Dec.   585; 

Reitenbaugh  v.  Ludwick,  31  Pa.  131,  dictuin;  Wertz  v.  Cincinnati,  H. 

&  D.  R.  Co.  30  Ohio  L.  J,  280;  Sargent  v.  State,  11  Ohio,  472,  diotum. 

So,  by  statute  in  Georgia.     Shelton  v.  O'Brien,  76  Ga.  820. 
sjliirpliy  V.  Stewart,  2  How.  263,  11  L.  ed.  261;   Clark  v.  Lamb,  8  Pick. 
,  (Mass.)   415,  19  Am.  Dec.  332. 

7  27  R.  C.  L.  p.  80.5,  §  67;  Rambo  v.  Wyatt,  32  Ala.  363,  70  Am.  Dec.  544; 

Friedly  >.  Scheetz,  9  Serg.  k  R.   (i?a.)   156,  11  Am.  Dec.  691. 

20.  Sealed  verdict. 

The  court  may  direct  the  jury  to  return  a  sealed  verdict  into 
open  court/  even  without  the  consent  of  the  parties.^  A  sealed 
verdict  may  be  opened  at  any  tirne  by  the  court,  notwithstand- 
ing an  agreement  with  the  parties  to  open  it  on  a  particular 
day.'  But  the  jury  must  all  be  present  in  open  court,*  at  the 
opening  of'  a  sealed  verdict,*  though  this  may  be  expressly 
wai^'ed.^  Each  juror  should  sign  the  verdict,  but  failure  to  do 
so  is  |On]y  a  technica,l  irregularity,  which  is  cured  by  failure  to 
object  to  i  the  reception  of  the  verdict  when  it  is  delivered.''  And 
the  accidental  ilnsealing  of  the  verdict  by  a  foreman,'  or  the 
fact  that  counsel,  out  of  curiosity,  opened  it/  'does  not  vitiate 
the  verdict.  , 

1  Douglass  V.  Tousoy,  2  Wend.  352,  20  Am.  Dec.  616 ;  High  v.  Johnscm,  28 
Wis.  72;  Parmlee  V.  Sloan,  37  Ind.  469;  Warner  v.  New  York  C.  R.  Co. 
52  N.  y.  437,  440,  11  Am.  Rep.  724;  Mt.  Vernon  v.  Cockrum,  59  111. 
App.  540;  St.  Louis,  V.  &  T.  H.  R.  Co.  v.  Faitz,  19  111.  App.  88;  Wil- 
lard  V.  Shaflfer,  6  Phila.  520;  Chicago  v.  Langlass,  66  111.  361;  Leas 
V.  Cool,  68  Ind.  166. 

The  practice  of  allowing  the  jury  to  seal  a  verdict  and  then  separate  is 
very  general  throughout  the  United  States,  but  the  verdict  which  de- 
termines the  rights  of  the  parties,  and  the  only  verdict,  is  that  which 
the  jury  announce  orally  in  court.  27  R.  C.  L.  p.  836,  §  4;  Kramer 
V.  Kister,  187  Pa.  227,  44  L.E.A.  432,  40  Atl.  1008. 

8  Green  v.  Bliss,  12  How.  Pr.  428;  Bunker  Hill  &  S.  Min.  &  Concentrating 

Co.  V.  Oberijer,  25   C.  C.  A.   171,   48  U.   S.  App.   339,  79   Fed.  726; 

Bunker  Hill  &  S.  Min.  &  Concentrating  Co.  v.  Schmelling,  24  0.  C.  A. 

564,  48  U.  S.  App.  331,  79  Fed.  263. 
As  to  stating  amount  of  recovery  in   sealed  verdict,  see  supra,  §  10,  a, 

note  1  .  ■"    '     ■' ' '  ■ '  '  ' '  ' 

As  to  polling  jury  in  case  of  sealed  verdict,  see  supra,  §  15,  c,  iind  notes. 
An  instruction  to  the  jury  that  they  may  ^eal  up  their  verdict  if  they 

agree  not  erroneous,  where  no  objection  was  made  thereto,  and  the 

fact  of  dispersion  is  not  shown.    Bosley  v.  Farquar,  2  Blackf.  61. 
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Nor  would  separation  appear  to  vitiate  the  verdict  in  the,  absence  .of  a 
-    suggestion  that  the  jury  were  improperly  practised  upon.     Barter  v. 
■Seaman,  SBlackf.  27;  Evans  v.  Foss,  49  N.  H.  490. 
This  is  true  although  they  were  not  admonished  not  to  converse  with  any- 

;     one  concerning -the  trial.    Crocker  iv.  Hoffman,  48  Ind.  207. 
An  instruction  to  the  jury  that  they  may  seal  up  their  verdict,  if  they 
.  >  agree  before  the  incoming  of  the.cour.t  in  the  morning,  and  they,  will 
be  discharged  until  court  convenes,  pup  that  if  they  do  not  agrge  they 
will  not  be  allowed  to  go,  is  not  objectionable  as  a  statement  that  they 
will  be  kept  indefinitely  unless  they  agree.     Knapp  v,  Chicago  &  W. 
M.  R.  Co.  ,114  Mich.  199,  72  N.  W.  200. 
8  Pierce'  v.  Hasbro'uck,  49  111.  23.  i        •  i ' 

*  Act  of  judge  in  receiving  verdict  in  absence  of  parties  and  clerk,  held  t6 
''make  it  a  privy  verdict  and  of  no  effect,  although  read  in  court  next 
morning.     Young  v.  Seymour,  4  Neb.  86. 
5  Bishop  v.  Mugler,  3  Kan.  145,  5  Pac.  736,  34  Kan.  254,  8  Pac.  103;'Nor- 
vell  v.  Deval,  50  Mo.  272,  11  Am.  Rep.,  413   (juror  taken  insane  after 
!     verdict  I  sealed,  and  before  opening.)  ;  .District  of  Columbia  v.  Humpli- 
ries,  11  App.  D.  C.  68    (juror  unable  to  appear  because  of  illness)  ; 
Ki'n^  v.  Wyatt,  3  111.  App.  388    (partjr  deprived  of  riglit' to  poll);' 
King  V.  Faber,  51* Pa.  387   (court  adjourned  to  house  of  sick  juror  in 
'    order, to  secure  presence;  iheid  no  error)  ;   Sargent  v.  State,  ,11  Ohio, 
472   (,(^ct«.?«,iin''crinlinp,l  , case)',;,  .Tifield- v., Adams,  3  Ipw?i,  487;!(prcsT 
ence  presumed  if  record  does  not  shov/  the  contrary)  ;  Bass  v,  Hanson, 
9  Iowa,  563   (accidental  unsealing  in  the  hands'  of  foreman  disregard- 
ed),..   Omission  to  ask  jurors, whether  they,  agreed, to  the  vei'dict  held 
no  errpr  where  objection  was  not  made  at  the  time.     Paige  v.  O'Neal, 
'     12  Cal.  483.  - 

SiWoods  V:  Van  Buren  County  Oomrs.  1  Morris   (Iowa)    441;  presence  ot 
the  jury  was  held,  expressly  waived  where  the  parties  had  stipulated 
that  the  jury  might  deliver  it  "to  the  officer  in  chal-ge,  and  disperse," 
this  beiiig  a  waiver  of  the  right  to  poll.    Koon  v.  Phoenix  Mut.  L.  Ins. 
Co.,  104  U.,  S.  106,  26  L.  ed.  670.     Sc.alsQof  an  agreement  that -they 
,  ,     "'need  not  return."     Pierce  v.  Hasbrouck,  49  111.  23;    Burlingame  v. 
,    Burlingame,  18  .Wis.  285.     Otherwise, of  a  mere  , agreement  that  ithey 
might  render  a  sealed  verdict.     Steele  v.  Etheridge,  15  Minn.  .503,,- Gil. 
413;  Eoo,t  V.  Sherwood,  6.  Johns.  68,  5  Am.  Dec.  191;  Fox  v.  Smitli, 
.,   3  Cow.  23;,Rigg.,v.  Bias,  44  Kan.  ;148,  24  Pac,  56.    A,n  order  to  seal 
and,  deliver  to  the  clerk,  made  under  agreement  of  parties,  held  to 
dispense  with  return  of  the  jury,  and  to, preclude  their  amending  the 
verdict  afterward.     Trout,  v.  West,  29  Ind.  51,. 
T  Green  v.  Bliss,  12  How.  Pr.  428. 
8  Bass  V.  Hanson,  9  Iowa,  563. 
8  Smoots  V.  Foster,  16  Ohio  C.  0.  612,  9  Ohio  C.  D.  218. 


XXVII— SPECIAL  VERDICT  AND  SPECIAL  QUES- 
TIONS AND  FINDINGS. 

A.  Special  Verdict." 

1.  Definitions. 

2.  Office  of. 

3.  Eight  of  jury  to  render  special  verdict.    : 

4.  Power  of  judge  to  require  it. 

5.  When   requests  therefor  should  be  made. 

6.  Statement  of  facts  and  issues.  ;  ■  ■ 
,^|    ,  a.,  Gen^t]al  rules,,   .. :  |,ri   .j       |,               ;    ,    • 

,b,  Limitation  to  nia,;terial  and  litigated  issues. 
•  c.  Facts  as  distinguished  from  evidence, 
d.' Facts  as  distinguished  from  conclusions  of  law.  '  '    '• 

e.  Facts  implied  by  law. 

f.  Facts  admitted  or  not  controverted. 
I :  X'.  Immaterial  facts. 

[    h.  iB'acts  not  sustained  by  proof, 
i., Findings  putside  of  issues. 
j.  Responsiveness  to  pleadings  or  charge, 
k.  Reference  to  extrinsic  tacts. 
1.  Definiteness  and  certainty  required. 

( 1 )  Generally. 

(2)  Singleness  and  independence. 
(3)  '  Inconsistency.  ,,, 

'     (4)   Subdivision  of  issues. 
(,5)   Cle£^rness  and  directness. 
m..  Formal  conclusion.  , 
n.  EiTect  of  omission  to  find. 

7.  Preparation,  construction,  and  eiTect  of.  verdict, 
a;  The. formal  preparation. 

b.  Instruction  of  jury  as  to. 

c.  Union  of  special  with  general  verdict.  ,  ■ 
■  d.  Constructioii.  ' 

8.  Correction  of  verdict. 

''    '       .     'a.  By  rejection  ol  surjilusage. 

b.  By  amendment. 

•     c.  By  venire  de  novo. 

d.  By  new  trial. 

B.  Special  Questions  and  Findings. 

9.  Power  of  court  to  put  special  questions. 

■ '      .'857     ' 
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10.  When  to  be  put. 

11.  Nature  and  form  of  questions. 

12.  Inspection  and  objection. 

13.  Withdrawing. 

14.  Insisting  on  ansVi'ers  to 'speaial  questions. ' 

15.  Sufficiency  of  answer.     ; 

16.  Failure  or  refusal  to  find. 

17.  Insisting  on  general  verdict  when  special  questions  are  a^igweye^ 

18.  Findings  inconsistent  with  general  verdict. 

19.  Inconsistency  between  special  findings, 

20.  Indirect  finding. 

A.  Special  Veedict. 

1.  Definitions. 

A  special  verdict  is  one  which  finds  all  the  facts  involved  in 
the  case,  but  refers  the  decision  of  the  cause  upon  those  facts 
to  the  court.* ,  In  special  verdicts  the  jury  states  the  naked  facts 
as  it  finds  them  to  be  proved,  and  prays  the  advice  of  the  court 
thereon,  concluding,  conditionally,  that  if,  upon  the  vyhole  mat- 
ter, the  court  should  be  of  the  opinion  that  the  plaintiff  has  a 
cause  of  action,  then  it  finds  for  the  plaintiff;  if  otherwise, 
for  the  defendant.^  And  a  verdict  which  finds  in  general  terms 
for  one  party  or  the  other  is  a  general  verdict,  and  is  not  ren- 
dered special  by  the  fact  that  it  designates  the  grounds  on  which 
it  is  based.' 

ISuydam  v.  Williamson,  20  How.  441,  15  L.  ed.  983;  Re  Keithley,  134  Cal. 
9,  66  Pac.  5;  Day  v.  Webb,  28  Conn.  140;  Louisville,  N.  A.  &  C.  R.  Co. 
v.  Balch,  105  Ind.  93,  4  N.  E.  288;  State  v.  Turner,  19  Iowa,  144; 
Glover  v.  Turner,  28  Md.  600;  Manning  v.  Monaghan,  23  N.  Y.  539, 
reversing  1  Bosw.  459;  Williams  v.  Willis,  7  Abb.  Pr.  90;  Porter  v. 
Western  North  Carolina  R.  Co.  97  N.  C.  66,  2  Am.  St.  E^p.  272,  2 
S.  E.  581;  Russell  v.  Meyer,  7  N.  D.  335,  47  L.R.A.  637,  75  N.  W.  262; 
Morrison  v.  Lee,  13  N.  D.  591,  102  N.  W.  223;  Dray  v.  Crich,  3  Or.  298; 
McCormick  v.  Royal  Ins.  Co.  163  Pa.  184,  29  Atl.  747;  Wallingford  v. 
Dunlap,  14  Pa.  33;  M'Michen  v.  Amos,  4  Rand.  (Va.)  134;  Hall  v. 
Ratliff,  93  Va.  327,  24  S.  E.  1011;  Baxter  v.  Chicago  &  N.  W.  R.  Co. 
104  Wis.  307,  80  N.  W.  644;  Pea  v.  Pea,  35  Ind.  387;  Toledo,  W.  &  W. 
R.  Co.  v.  Hammond,  33  Ind.  379,  5  Am.  Rep.  221. 

STraflet  v.  Empire  L.  Ins.  Co.  64  N.  J.  L.  387,  46  Atl.  204;  Chicago  &, 
N.  W.  R.  Co.  V.  Dunleavy,  129  111.  132,  22  N.  E.  15;  Mumford  v.  Ward- 
well,  6  Wall.  423,  18  L.  ed.  756;  Peterson  v.  United  States,  2  Wash'. 
C.  C.  36,  Fed.  Cas.  No.  11,036. 

3  Shifflet  v.  Morelle,  68  Tex.  382,  4  S.  W.  843. 
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2.  Office  of. 

The  office  of  a  special  verdict  is  to  determine  such  facts  em- 
braced vyithin  the  issues  as  give  rise  to  legal  conclusions.'  It 
is  its  province  to  find  and  place  on  record  all  the  essential  facts 
of  the  case.*  A  special  verdict  is  in  lieu  of  a  general  verdict, 
and  its  design  is  to  exhibit  all  the  ultimate  facts  and  leave  the 
legal  conclusions  entirely  to  the  colirt.* 

IWysong  V.  Nealis,  13  Ind.  App.  165,  41  N.  E.  388;  Richmond  Street  & 
Interurban  R.  Co.  v.  Beverley,  43  Ind.  App.  105,  84  N.  E.  558,  rehear- 
'  ing  denied  in  43  Ind.  App.  114,  85  N.  e!  721 ;  Indianapolis,  P.  &  C.  R. 
do.  V.  Bush,  101  Ind.  582;  Parker  v.  Hubble,  75  Ind.  580;  Gitin  v. 
Myrick,  3  Ohio  N.  P.  N.  S.  448,  16  Ohio  8.  &  C.  P.  Dee.  558;  Severy 
T.  Chicago,  R.  I.  &  P.  R.  Co.  6  Okla.  153;  50  Pac.  162. 

SKelchner  v.  Nantieoke,  209  Pa.  412,  58  Atl.  851;  Standard  Sewing  Mach, 
Co.  V.  Royal  Ins.  Co.  201  Pa.  645,  51  Atl.  354;  Durfee  v.  Abbott,,  50 
Mich.  479,  15  N.  W.  559.  •  '        ' 

3  Morbey  v.  Chicago  &  N.  W.  R.  Co.  116  lowa^  84,  89  N.  W.  105. 

3.  Right  of  jury  to  render  special  verdict. 

Where  the  jury  have  a  right  to  render  a  special  verdict  a  re- 
fusal to  instruct  them  that  they  haVe  such  a  right  is  error.* 

» Adams  &  Go's  Exp.  v.  Pollock,  12  Ohio  St.  618. 

By  the  New  Yorlc  statute  the  jury  have  this  right  in  any  action  to  recover 
a  sum  of  money  only,  or  real  property,  or  a  chattel,,  N.  Y.  Civ.  Prac. 
Act,  §  459.    Thompson  v.  Gregor,  11  Colo.  531,  19  Pap.  461. 

Under  a  statute  giving  a  jury  in  a,  civil  case  a  right  to  return  a  special 
verdict  in  their  discretion  it  is  not  error  for  the 'court  to  submit  special 
interrogatories  nor  for  the  jury  to  return  special  findings  on  its  own 
motion.    Hall  v.  Carter,  74  Iowa,  364,  37  N.  W.  956.    ■   ' 

It  is  not  error,  under  the  Iowa  statute,  to  refuse  to  submit  to  the  jury  a 

question  which  calls  for  an  answer  as  to  an  ultimate  fact  whieh  would 

completely  determine  the  case,  as  it  is  in  the  discretion  ;of  the  .jury 

whether  the  verdict  should  be  general  or  special.     White  v.  Adams,  77 

\  iWa,  295,  42  n!  %.  199. 

Although  the  jury  may  render  a  general  or  special, verdjct  in  th^ir  dispretio< 
in  an  action  for  the  recovery  of  money  only  or  specific  real  property 
under  a  statute,  it  has  been  held  that  in  an  action  to  recover  the 
purchase  price  of  goods  sold  in  which  the  defendant  flies  a  crbSs  com-  ■ 
plaint  setting  up  a  breach  of  contract  and  claiming  damages,  that  a 
verdict  for  the  plaintiff  for  a  sum  of  money  covered  all  the  issues 
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presented  by  the  pleadings  and  special  findings  were  not  necessary. 
Hunt  -V.  Elliott,  77  Cal.  588,  20  Pac.  132.  , 

T^e  right  to,  r?j)de,r  a,  special  vei^c^ict  ip.  not  nec^ssE^rdly  taken  away  by  a 
statute  allowing  special  questions  to  be  put.     Hendrickson  v.  Walker, 
"32  Mich.'eS. ■    ■•         '''■''  '    ''■    ■     '■■''    •      ''      ■•'■■■'       '"■'    ' 


4.  Power  of  judge  to  require, ii;.       ,,         ;,  ,      ,       ,;,;,, 

According  to  the  early  practice,  it  was  left  to  the  discretion 
of  the  jury  whether  they  should' find  a  general  verdict  or-  find 
a  special  verdict'  and  refer  the  law  thereon  tp  the  86ti!r^t.'^  '  The 
court,  .ijiight  rcconinien,d  ;the  finding  of  a  special  verdict  but  the 
jury  had  'the-  rigiit  to  refuse  to  fi^nd  any  other  than  a  general 
verdict.^  The  questioii  is' iiow  deterAiiiied  by  statute  iri  most 
states.*-  ,    -     .,,     I  ,.        .':>'■■'  >       :  . 

By  the  New  York  statute,*  and  the  statiites  of  some  other 
jurisdictions'  in  any  other, apfion  than, one  for  money  only  or 
real  property  or  a  chattel,  except  where  one  or  more  specific 
questions  of  fact  stated  under  the  direction  of  the  court  are  tried 
by  £(.,  jjUry,  the  ju(jge  may  direct  the. jury  to,  find  a  special  ver- 
dict'upon,  any^  or;  all  0^'  the,iss]aes,  In  a,t  ,least  one  jurisdiction 
the  jury  are  given  discretionary  power  over  the  nature  of  their 
verdict  in  all  civil  cases.'  In  other  jurisdictions  the  power  to 
require  a  I  special  verdict  is  vested  in  ;the.' court,  to,  be  pxercised 
in:  its  discretion.''  In  still  others  the  right  to  a  special  verdict 
is  made  absolute' if  requested  in  time.'  ' 

127  H.  C.  h.  p.  865,"§  38i  Peck  v.  Snyder,' 13  Mich,  2li 

2  Florida  East  Coast  E.  Co.  v.  L^ssiter,  58  Fla.  234,  50  So.  428,  19  Ann. 
,Cas,.  }92. 

8.  A  special  yerdict'  may  be  taken  in  a,  Federal  court.  Daube  v.  iPhiladel- 
.    'i.phla  &  'R.  Coal  &  I.  Co.  23  C.  C.  A.  420,  46  U.  S.  App.  591,  77  Fed.  713. 

A 'special  verdict  may  be  directed  to  determine,' a  jurisdictional  question 

depending  on  the  plaintiff's  incorporation  and  consequent  citizenship. 

'      Imperial  Eef.  Co.'' v.''Wyman, '3  !l.E.A.  503,  38  Fed."574.     '  - '- 

The  trial  judge  may   in   an   equity  ,ca,se,  withoi^t  a  request  from  either 
„     party,  require  thp,,jury  to  ijender  a  special  verdict,   under  , Ga,. ,  Civ. 
,  Code,,  §, 4,850,  providing|  that  "special|Ver|dicts.may,be^  foiipd"  in  equity 
casea.,    Hardin  j.  Foster,  102  Ga.  180,  ,29  S.  E.  174.         ,  ^,    ;    ,, 
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The  sii'p'reme  court  in  the  District  of  Columbia  iiiay  require' the  jui'y' to' 
rend'er  a  special  verdict  in  an  action  at  law.     Baltirhore  &  0.  R.  Co. 
V.  Adams,  10  App.  D.  C.  97. 

The  (iorrect  practice  in  "rendering  a  special  verdict  "is  that fhe  jury'^find' 

the  facts  of  the  case  and  refer  the  decision  of  the  cause  upon  those 

i,,ifap,tsi  to  the  court,  witlj  a  condi^ion^,! ;  coflplusipn   tjjat,if  ,the  ,cpurt 

..should  he  of  opinion,  upon, the  whole  njatter.as  found,, that  the  pljain- 

,,j.  tfiffjis  en/titled;  to  recover,  then  they  .find  for  the  plaintiff;  ^"^'■■^f  Pi''^^''" 

jvis§,.  thep.  they,  find  for  defendant.    By  lpa,ve  of  the  court  spch  a  verdict 

,may  be,,prp-pared,  by  the  pai;'tiqs,  sujaject  tojthe  coTrpction  ,of  tJiiC  cjc)urt, 

and  it  may  include  agreed  facts  in,;  addition  to  tho33  f ojjnd  by  .  the 

.jury.     When  the  facts  are  settled  and  the.yerdict  is,  reduced, ,tq  .form, 

it  is  then  entered  of  record,  and  the  questions  of  law  arising  on  the 

'"  fadts  sb'  found  are  theri'before  the  fcourt  for  hearing,  as  in  case  of  k 

■'   'demurrer."   •Mumfor'a  v.  Wardwell,  6'W411.  423, 'l^'L.  ed;  756. 

See  also  Ross's  Case,  12  Ct.  CI.  565. 

A  Federal  court  is  not  required  to  submit  a, special  ygr.dipt  as  proyided.by-, 
the  rules  of  practice  in  the  state.     United  States  IVTut.  Acci.  Asso.  v? 
'Barry,  131  tIt.  S.  100,  33  L..  ed.  60,  9  Sup.  Ct.  Rep.  755. 

The  'c'bUrt  is  not  obliged  iri' ah  ordinary  damage  suit  to  charge  the  jury'  that 
I 'they i  may.  render; 'a  general  or',  a  special  verdict,  as  the  provisions  of  ' 
'   ,,]V^ifiiiit, iGod,e;Ci-\f,  Proc.  §;275,  ar,e  directory  pi^r^ly.   ,Hamj|it,on  v,  :Gre^|;,. 
.'    Falls  Street|E.  Co.  17  Mont.  334,  42  Pac.  S60,  43  Pac.  7i3.' 

In  an  action,, for,  damages  ^fgr  tort,  in |, Georgia,,  it , is  not  the  duty  of  the 
court  to  instruct  the  jury  that  they  may  return  a  special  verdict,  even 
though  both  justification  and  set-off  be  pleaded.  Henderson  v.  Fox, 
83  Ga.  233,  .9  S.  E.  839.  ■  ■       ",      '■•!''     ''■  '       '       <  ',   ■ .  .\    'i'lr 

The  court  is  bound,  when  ask'ed,  to  direct  'a  special  verdict,  but  also  has 
the  discretion  to  order  the  finding  of  a  general  verdict.     Louisville  & 
.     N.  R.  Co.  V.  Brice, '84  aCy.' 298i  1  Sj  Wj  483.    .       '  '   ..  -..i     .=;  ;•    i    n.r:  \ 

The  court  may,  at  the  request  of  a  party  after  the  jury  havei  announced 
that  they  cannot  agree  on  the  ver|dict,,subniit.  special  questions  to  them 
as  tlie  bas.is  of,  a  special  verdict,  without  requiring_th,eip  to  render  a 
'"  general' verdict,  under  W'ansf.  (Ark.)  l)ig.  §  5142,  in  force  in  Indian 
territory,  providing  that  in  all  actions  the  jury  in  their  discretion  may 
render  a  gfener.al  or  a  Special  vetdict,  but' may 'be.  required/' by  the 
J,  :,co,urt,-in.any  case, in  vifhich  they  render , a  general  yejrdipt  .to  find  special.-  . 
ly  upon .  questions  of  fact.  Williams  ,v.  Love,  }.  jo^-  Terr.  585,  43 
S.  W.  856.  ■     ■'."'    '    "'"      "■"  '"''"  ''    ■" 

4  N.  Y.  Civ.  Prac.  Act  1920,  §  459. 

,:  .    -. ,.•;.    c, 

The  reference  to^"specifle  questions  of  fact,"  in  the  statute  is  to  §§  429, 

■''"430'of  1^'. 'Y;  Civ.  Prac.  Act,' providing  for  the  trial 'tiy'' jury  ol'qUes- 

'  "tl'bny  of  fact  arising  •upon  the  issues.      •  ■ "  ^  "•   '<  l   ;( 
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B  Norman  v.  Rose  Lake  Lumber  Co.  22  Idaho,  711,  128  Bac.  85,  Ann.  Caai 
1913E,  673;  Porter  v.  Western  North  Carolina  R.  Co.  97  N.  C.  66,  2 
S.  E.  581,  2  Am.  St.  Rep.  272. 

BGuidry  v.  Morgan's  Louisiana'fc  T.  R.  &  S.  S.  Co.  140  La. ,  1007,  74  So. 
534,  L.R.A.1917D,  962. 

TLowman  v.  Sheets,  124  Ind.  416,  24  N.  E.  351,  7  L.R.A.  784;  Cleveland, 
C.  &  C.  R.  Co.  V.  Terry,  8  Ohio  St.  570,  586,  12  Am.  Neg.  Cas.  467; 
Omaha  &  R.  Valley  R.  Co.  v.  Crow,  54  Neb.  747,  74  N.  W.  1066,  69 
Am.  St.  Rep.  741 ;  Worfeham  v.  Vignal,  14  Tex.  Civ.  App.  324,  37  S. 
W.  17;  Cole  v.  Crawford,  69  Tex.  124,  5  S.  W.  646;  Texas  &  P.  R.  Co. 
V.  Miller,  79  Tex.  78,  15  S.  W.  264,  23  Am.  St.  Rep.  308,  11  L.R.A. 
395,  6  Am.  Neg.  Cas.  592. 

8  Russell  V.  Meyer,  7  N.  D.  335,  75  N.  W.  262,  47  L.R.A.  637;  Gatzow 
V.  Buening,  106  Wis,  1,  81  N.  W.  1003,  80  Am.  St.  Rep.  17,  49  L,R.A. 
475. 

5.  When  request  therefor  should  be  made. 

A  demand  for  a  special  verdict  is  made  too  late  after  the 
testimony  is  closed  and  argument  commenced,^  and  may  prop- 
erly, be  refused  after  a  request  to  instruct  the  jury  generally 
and  the  court  has  intimated  the  Character  of  its  instructions,^ 
or  after  argument  on  instructions  requested.'  But  it  is  not 
erroneous  if  the  court  then  require  the  jury  to  return  a  special 
verdict* 

It  is  not  too  late  to  ask  for  a  special  verdict  at  the  close  of 
the  argument  and  before  the  charge  to  the  jury.*  r 

1  United  States  Exp.  Co.  v.  Jenkins,  73  Wis.  471,  41  N.  W.  957  (citing  Wis. 

,  Rev.  Stat.  §  2858). 

2  Ohio  &  M.  R.  Co.  V.  Wrape,  4  Ind.  App.  100,  30  N.  E.  428. 

3  Sandford  Tool  &,  Fork  Co.  v.  Mullen,  1  Ind.  App.  204,  27  N.  E.  448  (citing 

Ind.  Rev.  Stat.  1881,  §  546). 

4  Lowman  v.  Sheets,  124  Iiid.  416,  7  L.R.A.  784,  24  N.  E.  351. 

5  Baltimore  &  0.  B..  Co.  v.  MeCamey,  12  Ohio  C.  C.  543,  5  Ohio  C.  D.  631 

(citing  Ohio  Rev.  Stat.  §  5201). 

6.  Statement  of  facts  and  issues. 

a.  Oeneral  rules. — The  general,  if  not  universal,  rule,  is  that 
it  is  essential  to  a  special  verdict  that  it  contain  all  the  ultiiaaate 
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facts Hjion  which  the  law  is  to  arise  and  the  judgment  of  the 
court  is  to  rest,^  And,  if  it  fails  to  do  this,  it  is  defective,  and 
should  be  set  aside  and  a  new  trial  ordered.*  A  special  verdict 
should  be  of  such  a  nature  that  nothing  remains  for  the  cqurt 
but  to  draw  from  such  facts  the  proper  conclusions  of  law.' 
IT  or  can  anything  be  taken  by  implication  or  intendment.* 
And  in  determining  what  judgnaent  may  be  properly  entered 
upon  a  special  verdict,  nothing  can  be  looked  at  by  the  court 
except  the  pleadings  and  the  verdict.* 

I  Pittsburgh,  Ft.  W.  &  C.  E.  Co.  v.  Evans,  53  Pa.  250 ;  MeCormiek  v.  Royal 
,Ins.  Co.  163  Pa.  184,  29  Atl.  747;  ^ewall  v.  Glidden,  lAla.  52;  ilc- 
;  Carley  v.  White,  154  Ala.  295,  45  So.  155;  Phosnix  Water  Co.  v.' 
'  Fletcher,  23  Cal.  481,  15  Mor.  Mirt.'  Rep.  185;  Galentine  v.  Bnibaker, 
147  Ind.  458,  46  N.  E.  003 ;  Louisville  &  N.  R.  Co.  v.  Brice,  84  Ky^ 
298,  1  S.  W.  483 ;  Nicholson  v.  Maine  C.  R.  Co.  MO  Me.  342,  61  Atl. 
834;  Hatton  v.  MeCligh,,  6  Md.  407;  Pint  v.  Bauer,  31  Minn.  4,  16 
N.  W.  425;  Knickerbocker  &  N.  Silver  Min.  Co.  v.  Hall,  3  Nev.  194; 
Birokhead  v.  Brown,  5  Hill,  634;  Manning  v.  Monaghan,  23  N.  Y.  539, 
reversing  1  Bosw.  459 ;  Hill  v.  McMahon,  81  App.  Div.  324,  81  N.  Y. 
Supp.  431;  Rogers  v.  Eagle  Fire  Co.  9  Wend.  611;  Blake  v.  Davis,  20 
Ohio,  231;  Texss  Brewing  Co.  v.  Meyer,  —  Tex.  Civ.  App.  — ;,  38  S.  W. 
263;  May  v,  Taylor,  22  Tex,  349;  Hall,  y,  Ratliff,  93  Va.  327^  24  S.  E. 
1011;  Baxter  v.  Chicago  &  N.  W.  r!  Co.'  104  Wis.  307,  80  N".  W.  6^4; 
Elliott  V.  Miller,  158  Fed.  868;  Daufce  v.  Philadelphia  &  R.  Coal  &'  I. 
•Co.  23  C.  C.  A.  420,  46  U;  S.  App.  591,  77  Fed.  713;  Ward  v.  Cochran, 
150  U.  S.  597,  37  L.  ed.  119.5,  14  Sup.  Ct.  Rep.  230. 

The  question  of  what  a  ."special  verdict  must  contain  is  treated  at  length, 
with  a  full  review  of  the  authorities,  lin, a  note  in  24  L.R.A.<N.S.)  1. 

8  Walsh  V.  Bowery  Sav.  Banlc,  10  N.  Y.  Civ.  Proc.  Rep.  32;  Brush  v.  Bat- 
ten, .15  N.  Y.  S.  R.  548;  Hann  v.  Field,  Litt.  Sel.  Cas.  (Ky.)  376; 
Sherman  v.  Menominee  River  Lumber  Co.  77  Wis.  14,  45  N.  W.  1079; 
Ronge  V.  Dawson,  9  Wis.  246;  Street  v.  Roberts,  2  Sid.  86,  82  Eng. 
Reprint,  1271. 

» Nicholson  v.  Maine  C.  R.  Co.  100  Me.  342,  61  Atl.  834 ;  Re  Keithley,  134 
Cal.  9,  66  Pac.  5;  Chicago  &  N.  W.  R.  Co.  v.  Dunleavy,  129  111.  132, 
22  n!  E.'  15;  Wainright  \.  Burroughs,  1  Ind.  App.  393,  27  N.  E.  591. 

See  also  cases  in  note  in  24  L.R.A.  (N.S.)   6. 

♦  McCorm'ick  T.  Royal  Ins.  Co.  163  Pa.  184,  29  Atl.  747;-  Vansy-ckpl  t. 
Stewart,  77  Pa.  124;  Lee  v.  Campbell,  4  Port.  (Ala.)  198;  Sewall  v. 
Glidden,  1  Ala.  52;  Noblesville  Gas  &  Iniprov.  Co.  v.  Loehr;  124  Irid. 
79,  24  N.  E.  579;  Lake  Shore  &  M.  S.  R.  Co.  v.  Stupak,  123  Ind.  210, 
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23  N;  E.  246;   State  v.  Burdon,  3S  La.  Ann.  357;   Cora.  v.  Dooly,  6; 
,  Gray,,  360;  Birckhead  v.  Brown,  5  Hill,  634;  Williams  v.  Willis,  7  Abb,  , 
Pr.  90;  Brush  v.  Batten,  15  N.  Y.  S.  E.  548;   State  v.  Belk,  76  K  C. 
10;   Jpnes  y.  State,  2  Swan,  399;   Tunneil  v.  Wat^'on,  2  'Miinf."283; 
Farr  V.  Newman,  4  T.  R.  621,  I'OO  Engi  Reprint,' 1^09,  2  Revised  Rep. 
479; '27  R.  C.  L.  p.  876,' §  50.  ■        '     '      '       '  '■'- 

6  Collins  V.  Wiiiteaide,' 75  N.  J.  L. '865; '69  Atl.  174;  Seabright 'v.  New  Jer- 
sey C.  R.  Od.  72  N.  J.  L.'8,  60  Atl.  64;  Williams  v.  Willis,  7  Abb.  Py. 

I  %0,     ''■■■  ■  ■      ■  ■       •  :  ', 


h.  Limitation  to  material  and  litigated  issues. — Many  of 
the  cases  hold  the  rule  that  a,  special  verdict  is  not  bad  merely 
because  it  ,does  not  cover  all  the  issues  in  the  case.*'  Under 
this  view,  the  office  of  a  special  verdict  or  finding  is  not  tOifind 
spefcifically  upon  all  the  issues,  but:  to  find  only  the  facts  proved 
w^ithih  the  issues."  And  a  spefeial  verdict  is  sufficient  where  it 
covers  all  the  issues  fornied  and  litigated  in  the  action.*  It  is 
sufficient  where  it,finds^the  substance  of  the  issues^  though, the 
facts  alleged  are  not  found  in  detail.*  And,  no  particular  form 
is  ;necesSary.,^  But  to  ■  entitle  the^  party,  having  the  burden  of 
proof  to  a  judgment,  a  special  verdict  must  contain'  a  finding  of 
every  fact  necessary  to  sustain  a  recovery.®  And  where  there 
iS' no  general  verdict,  ,bu,t  special  findings  only,  all  the  material 
issues  mujst  be  passed  upon,  to  authorize  the  court  to, order  a 
judgment  in  the  case.'  •   '      ' 


iHoosier  St'oiie  C6.  v.  McCain,"  133  Ind.  231,  31  N.  E.  956;' Branson  v. 
'  StUdabakfer,  183  Ind.  147;  33  N.  E.  98;  Carroll  v.  ChiGago,  B.  &  Q.  E. 
Co.  99 'Wis.'  399,  67  Am.  St.  Rep. -872,  75  N.  W.  176;  Miller  v.  Sh>ackle- 
ford,  4  ba;BU,  '2^4.  '  '        '  '  '  -l 

8  Ex  parte  Walls,  73  Ind.  95 ;  Fairmount  Union  Joint  Stock  Agri.  Asso. 
V.  Downey,  146  Ind.  503,  45  N.  B.  696. 

8  Rockyille,  Nat,  Bank  v.  Second  Nat.  Ba;nk,  69  Ind.  479,  35  Am.  Rep.  236; 

;yS.irmount  Union  Joint  Stock  Agri.  Asso.  y.  Downey,  146  Ind.  503, 
45  N.  E.  696;  Ward  v.  Busack,  46  Wis.  407,  1  N.  W.  107;  Wisconsin 
Farm  Land  Co.  v.  BuUard,  119  Wis.'' 320,  96  N.  W.  833.     ' '  ' 

«  Heckelman  v.  Eupp,  85  Ind.  286. 

6  Mace  V.  Proyident  Life  Asso.  101  N.  C..122,  7  S.  E.  674.' 

6  Bloomington  v.  Rogers,  9  Ind.  App.  230,,  36  N.  E.  439 ;  JBajet,  v.  Eoliert- 
son,  144  Ind.  604,  43  N.  E.  879;  Standard  Se-wing  Mach.  Co.  v.  Royal 
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..    Ins.  Co.  201  Pa.  645,  51  Atl.  354;   Vinton   v.  Baldwin,  95,Ind.  433; 

Knig  V.  Davis,  101  Iiid,  75;  McOai'ley  v.  AVhite,  154  Ala.  :295„  45  So. 

,,.  155;,Tuigg;v.  Treacy,,14Pittsb.  L.  J.  N.  S.  2-26,;  Sneed  v.  Sabinal  Min. 

,  ,4  MiU.  Co.  20  C.  0.  A.  230,  34  U.  S.  App.  688,  ,73  Fed.,  925., 

TColeipaji  V.   St., Paul,  M.   &  M.   R.   Co.   38   Minn.   26,0,,  36  N.   W.   ,q38; 

;, ii Walsh  V.,. Bowery  Sav.  Bank,  10  N.  Y.  Civ:  Proc.  E^ep.  32;   Brush   «f. 

Batten,  15  N.  Y.  S.  R.  548;  Humpfner  v.  D,  M.  Osborne  &  Co.  2  ,S.  D. 

3^0,  50  ]^.  W.  88;  Bartow  v..  Northern  Assi^r.  Co.  10  S,  D,  132,  72  N,.  W. 

86;  Beli  v.  Shafei-,  58  W,'?,-  223,  16  iSf.  W.  628;  Cotzhaiisen  v,  Siipon, 

47, Wis.  103,  1  N.  W.  473;  Hutchinson  y.  Chicago,  &  N.  W.R.  Co.  41 

See  a,lso  cases  in  ■note  in  24  ,L.B.A,(N'.S.)f  9. 

c.  Facts  as  distinguished  from  evidence. — A  special 'verdict 
mjist  determine  speciiically  the  ultimate  facts  vrhich  are  in  issue ' 
and, upon  which  the  rights, qf  the  parties  directly  depend,  and 
not  merely  the  evidential  facts  on  which  such  ultimate  facts 
rest.'  And  where,  in  a  special  verdict,  the  essential  facts  are  not 
distinctly  found  by  the  jury,  although  there  is  sufficient  evidence 
to  establish  them,  the  court  will  not  render  a  judgment,  but  will 
reinand  the  ease  to  the  court  fcelovi'  for  a  venire  de  novo.^  And, 
generally,  questions  relating  to,  evidentiary  , facts  should,  not  be 
submitted  for  special  verdict.'  But  no  general  rule  can  be  laid, 
down  for  the  determination  of  the  distinction  between  eviden- 
tiary faets  aud  ultimate  facts  in  a  special  verdict.  Ea,ch  case;, 
must  depend  largely  upon  its  own  particular  issues,  character, 
and  circumstances.*  And  where  facts  are  so  close  to 'the- 'line 
dividing  inferential  facts  from  Evidential  ones,  that  they  may 
not  be  readily  distingTiished,  the  safe  wayis  for  the  jury  to  put 
then!  into  the  Special  verdict,  where  they  can  do  no  harm  in  any 
eyent.^  And  a  special  verdict  is  sufficient  when  probative  facts 
ar^i'|91jnd,  |and  the'coijrt  can  dpplare  that  the,  ultimate  facts  pec- 
essarily  result  froip  the,  facts, which  are  found.®  So,  3.  special 
verdict  is  good,  though  some- evidence  -  is  stated  in  it,  if,  elimi- 
nating all  such' matters,  there  are  substantive  facte '  sufficient  to 
authorize  a  judgmeiit.''  And  though  a  special  verdict  omfts  to 
find  a  fact  essential  to  the  judgment,  and  not  admitted  by  the 
pleadings,  judgment  will  not  be  reversed  for  such,  finiission, 
where  it  appears  that  the  fact  was  established  ,  by  "the  uncon- 
tradicted evidence.* 

IRussell  V.  Meyer,' 7  N.  D.  335,  47  L.R.A.   637,  75  N.  W;  262;   State  v. 
Abbott,  Civ.  Jur.  T.— 55. 
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Banner,  143  If.  C.  632,  24  L.R.A.(lSr.S.)  1,  57  S.  E.  154;  Tucker  v. 
Hyatt,  151  Ind.  332;  44  L.R.A.  129,  51  N.  E.  469;  Lanagin  v.  Nowland, 
44  Ark.  84;  Coreny  v.  Hale,  49  Cal.  552;  Locke  v.  Merchants'  Nat. 
Bank,  66  Ind.' 353;  Pekin  v.  Egg'er,  104  III.  App.  546;  Langley  v.  War- 
ner, 3  N.  Y.  327;  Hill  v.  Covell,'  1  N.  Y.  522,;  Behring  v.  SdmMerville, 
63  N.  J.  L.  568,  49  L.R.A.  578,  44'  AtL  641;  Leach  v.  Church,  lO'bhio 
St.  148';  Hallum  v.  Omro,  122  Wis.  337;  99  N.  W.  1051.  ' 

Tlie  facts  involved  in  the  judgment  of  a  special  verdict  are  divided  ^'into 
two  classes — evidentiary  facts  and  inferential  facts.  It  is  the  duty  of 
the  jury  to  consider  the  evidentiary  facts,  but  to  find  the  inferential 
facts;  and  if  the  special  verdict  shows  upon  its  face  that  the  jury 
found  the  evidentiary,  but  not  the  inferential,  facts,  the  verdict  is  ill, 
because  it  shows  that  the  jury  ought  to  have  found  other  facts,  viz., 
the  inferential.     Locke  v.  Merchants'  Nat.  Bank,  66  Ind.  353. 

2 Prentice  v.  Zane,,  8  How.  484,  12  L.  ed.  1166;  .Barnes,  v.  Williams,  11 
Wheat.  415,  6  L.  ed.  508;  Waterbury  v.  Miller,'  13  Ind.  App.  l97,  41 
N.  E.  383;  Cherry  v.  S lade,  7  NJ  C.  (3  Murph.)  82;  KinSley'v.  Coyle, 
58  Pa.  461;  Texas  Loan  Ageni3y  v.  Hunter,  13  Tex.  Civ.  App.  402,  35' 
S.  W.  399,  :  .  ,  ,   : 

SBlankavag  v.  Badger  Box  &'Lumber  Co.  136  Wis.  380,  117  N.  W.  852; 
Cullen  v.  Hanisch,  114  Wis.  24,  89  N.  W.  90Q,;  Freedman  v.  New  York,, 
N.  H.  &  H.  R,  Co.  81  Conn.  601,.  71  Atl.  901,  15  A.  &  E.,Ann.  Cas,, 
464 ;  Manning  v.  Gasliarie,  27  Ind.  399. 

4  Waterbury  v.  Miller,  13  Ind.  App.  197,  41  N.  E.  383. 

6  Louisville,  N.   A.   &  C.   R.   Co.  v.  Miller,   141   Ind.   533,  37  'sk'.'lE.  343; 

Eraser  v.  Churchman,  43  Ind.  App.  200,  86  N.  E.  1029. 
6  Alhambra  Addition  Water  Co.  v.  Richardson,  72  Cal.  598,  14  Pac.  379; 

Miller  v.  Luco,  80  Cal.  257,  22  Pac.  195;   Chicago  &,'  N.  W.  R.Co.,  v. 

Dunleavy,  129  111.  132,  22  N.  E.  15. 

1'Puterbaugh  v.  Puterbaugh,  131  Ind.  288,  15  L.R.A.:  341,  30  N.  B.  519; 
Branson  v.  Studabaker,  133  Ind.  147,  33  N.  E.  98. 

The  elementary  and  familiar  rule  is  that  verdicts  are  to,  reeeive,  a  reason- 
able construction,  and  not  to  be  disregarded,  if,  upon  a  reasonable  con- 
struction, they  can  be  sustained.  It  is  quite  difficult  for  the  trained 
lawyer,  with  ample  time  and  deliberation,  to  nicely  and  accurately 
draw  the  line  between  facts  and  evidence.  There  is,  it  is  true,  a 
difference;  for  facta  are  the  result  of  proof,  and  evidence  the! means 
by  which  the  proof  is  made.  Parks  v.  Satterthi>va.-ite,  132  Ind.,  411, 
32  N.  E.  82.  But  there  are  cases  where  the  dividing,  lines  so  shade  into 
each  other  that  it  is  quite  difficult  to  trace  them,  iindet  any  ciroum-, 
stances;  E^nd  where  the  hurry  and  excitement  of  a  trial  are  pressing 
upon  counsel  they  cannot  be  expected  to  be  entirely  arid  absolutely 
accurate  iri' pi-eparing  special  Verdicts  ire  all  cases.  It  is^pvident  that, 
if  the  rule  upon  the  subject  of  special  verdicts  was  very  illiberal  or 
extremely  strict,  few  verdicts  would  stand;  and  yet,  in  justice  all 
•ought   to   stand,   unless   it   clearly  appears   that   material   facts,  are 
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aosSnt.  Facts  may  be  clouded  and  obscured  by  improper  matters  of 
surplusage,  blit,  if  they  are  actually  in  the  verdict,  judgment  should 
nevertheless  be  given  Upoft  ■  it. '  For  instances  of  the  application  of 
this  rule,  see  Branson  v.  Studabaker,  ]33  Ind.  347,  33  N.  E.  98,  and 
cases  cited;>  Brush  Electric  Lighting-  Co.'v.  Kelley,  120  Ind.  220,  ]0 
'  L.R.A.  250,  25  N.  E.  812;  Reeves  v.  Grottendick,'  131  Ind.  107,:  30 
N.  E.  889;'  New  York,  G.  &  St.  L.  R.  Co.  v.  Ostman,  140  Ind.  452, 
45  N.  E.  651;  Louisville;;  N.  A.  A  C.  U.  Co.  v.  Bates',:  146  Ind.  564, 
45  N.  E.  108;  Terre  Haute  &  I.  R.  Co.  y.  Brunker,  128  Ind.  542,  26 
N.  ,E.  178;,  Voris  v.  Star  City  Bldg,  &  L.  A,sso.  20  Ind.  App.  b'30, 
50  N.  E,  !779.  ,  See  also  Surplusage,  supra,  §  8,-  a. 

8  Ward  V.  Busack,  46  Wis.  407,  1  N.  W.  107;  Berg  v.  Chicago,  ,M.  &  St. 
P.  R.  Co.  50  Wis.  419,:- 7  N.  W. -347;  Williams  v..  Porter,  41,  Wis.,.- 
422;  Hutchinson  v.  Chicago  &  N.  W.  R._  Co.  41  Wis.  541 ;  , Mills  & 
L.  C.  Lumber  Co.  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  94  Wis.  .336,  68 
^  N.  W.  996;  Trapp  v.  New  Birdsall  Co.'lOO  Wis.  543,  85  N.  W.  478; 
■  Uni6n  Cent.  L.  Ind.  Co.  v.  Hollowell,  20  Fnd.  App.  150,  50  N.  E.'  399;'-' 
La  t'rombois  V.  Jackson,  8  Cow.  589,  18  Am.  Dec.  403. 

See  also  cases  in  note  in  24  L.R.A.  (N.S.)   24. 

d.  Fads  as.  distinguished  from  conclusions  of  law. — A  speoial 
verdict- should  find  the  facts  of  the  case  essential- to  recovery, 
and  not  conclusions  of  law.^    And  if  a  special  verdict  of  a  jury 
includes  conclusions  of  law,  they  are  to  he  disregarded  by  the 
court  in  applying  the  lav?  to  the  facts  found.^    But  if  sufficient, 
facts  to  support  a  judgment  are  stated  in   a  special  verdict, 
the  presence  of  conclusions  of  law  will  not  vitiate  it.*     The  in- 
ference of  fact  which  must  be  stated 'is  an  inference  or  cofaclu- 
si^on  from  the  eyidentidry  facts,  and  such  conclusions  are  not  con- 
clusions of  law,  but  are  inferences  or  conclusions  of  fact.*    And' 
facts  which  give  rise  to  legal  conclusions  are  usually  the  ultimate 
facts,  as'  cbiitradistiligulshed  from  the  evidence.*     But,  if  the 
ultimate  facts  'are  such  that  only  one'  inference  may  he  drawii'; 
from  them,  the  jury  need  not  find  in  a  special  verdict  the  in-' 
ferential  fact  also,  and  the  court  will  detei'mihe  as'  matter  of 
law,  from  the  fajGts,  found,  whether  such  ultimate, f^cts  existe.d  •: 
oi;  not.-^    ,,,,,,  ,-;.-.       -,,--,.,,,  -,        ,    ,  ,  -  -.         ;   ,,,-,  ,    J 

But  if  the  ultimate  facts  in  a  case  are  such  that  reasonable 
men  of  equal  intelligence  may  -honestly  and.  rationally  differ  as  ■ 
to  the  inferences  and  conclusions  to  be  drawn  from  such  facts,  it 
i?  for  tlie  jury  to  deter:^ine  what  the  inferences  are.''        , ,     , 

I  Equitable  Acci.  Ins,  Co.  v.'  Stoitt,  135  Ind.  444,  33  N.  E.  623 ;  Indianapolis, 
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P.  &  C.  R.  Co.  V.  Bush,  ]01  Ind.  582;, First  Nat.  Bank  v.  Peck,  8  Kan. 
660;  Frost  v.  Frost,  45  Tex.  324;  Eoss  v.  United  ^tates,  l?.Ct,  CI. 
565;  Miller  v.  Shaekleford,  4  Di\na,  274;  Peterson  v.  United  States, 
,  .2  Wash.  C;  C.  36,  Fed.  Gas.  No.,  11,036. 
8 Louisville,  N.  A.  &  C.  R.  Co.  v.  Bates;  146  Ind.  ;564,  45  N.  E.  108; 
Loiiisyille,  N.  A.  &  C.  R.  Co.  v.  Flanagan,  113  Ind.  488,  3  Am.  iSt. 
Rep.  074,  14  N.  E.  370;  Indiana,  B.  &  W.  R.  Co.  v.  Barnliart,,  115 
Ind.  399;  16  N.  E.  121;  Blitler  v.  Hopperj  1  Wash.  C.  C.  499,  Fed. 
Cas.   No.   2,241. 

5  Branson   v.    Studabaker,    133    Ind.    147,    33    N.    E.    98;    Puterbaugh    v. 

Puterbaugh,    131   Ind.   288,    15   L.R.A.    341,    30   N.   E.   519;    Smith   v. 
Ireland,  4  Utah,  187,  7  Pac.  749.  /   ' 

For  other  cases,  see  note  in  24  L.R.A.  (N.S.)   28. 

4  Louisville,  N.  A.  &  0.  R.  Co.  v.  Miller,  141  Ind.  533,  37  N.  E.  3431 

6  Wysong  V.  Nealis,  13  Ind.  App.  165,  41   N.  E.  388. 

6  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Hadley,  12  Ind.  App.  516,  40  N..  E. 

760;  Seward  v.  Jackson,  8  Cow.  40G,;  Hallum,  v.  Omro,  122  Wis.  337, 

99  N.  W.  1051;  Monkhouae  v.  Hay,  8  Price,  256. 
T  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Hadley,  12  Ind.  App.  516,  40  N.  E. 

760;    Wysong   v.    Nealis,    13    Ind.    App.    165,   41    N.   E.    388;    Zeller 

MdC.  &  Co.  V.  Wright,  41  Ind.  App.  403,  83  N.  E.   1030;   Republic  * 

Iron  &  Steel  Co.  v.  Jones,  32  Ind.  App.  189,  69  N.  E.  191;   Smith  v. 

Wabash  R.  Co.  141  Ind.  92,  40  N.  E.  270;   State  v,  Newby,  G4  X.  (J. 

23;  Rysdorp  v.  George  Pankratz  Lumber  Co.  ,95  ,\Yis,  622,  70  N.  W.. 

677;  Butler  v.  Hopper,  1  Wash.  C.  C.  499,  Fed.  Cas.  No.  2,241. 
See  also  cases  in  note  in  24  L.R.A.  (N.S.)   28. 

e.  Facts  implied  by  law. — Why  nothing  can  be  intended  to 
supply  any  defect  in  a  special  verdict,  it, is  still  the  duty  of 
the  court. to  take  into  consideration  all  that  may  be  plainly  and 
reasonably  inferred  from  the  facts  that  have  been  found,  wh,en 
declaring  the  law  upon, such  facts.^  And  a  specisil  yerdict  find- 
ing matteijs  which  the  law  has  made  conclusive  evidence  of  g,  faci; 
is  tantamount  to,  the  finding  of  such  fact.*  No  finding  is  re- 
quired as  to  a  fact  implied  by  law.'  ^ 

1  Indiana,  B.  &  W.  R.  Co.  v.  Barnhart,  115  Ind.  399,  16  N.  E.  121. 
8  John  V.  Bates,  Litt.  Sel.  Cas.    (ICy.)   106;   Gordon  v.  Stockdale,  89  Ind. 
240. 

5  Aydelotte  V.  Billing,  8  Cal.  App.  673,  97  Pac.  693. 

/.  Facts  admitted  or  not  controverted. — It  is  not  necessary 
to  include  in  a  special  verdict  facts  admitted  by  the  pleadings.^' 
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And  tlie  cotirt,  in  rendering  a  judgment,  is  authorized  to  assuine 
tlie  existence  of  a  fact  admitted  in  the  pleadings,  though  the 
jury  makes  no  finding  in  regard  thereto.^  Interrogatories  sub- 
mitted to  a  jury  in  connection  with  a  general  verdict  should  not 
ask  for  a  finding  of  uncontroverted  facts. ^  And  it  is  not  error 
for  the  court  to  strike  out  a  finding  of  a  special  verdict  where 
the  facts  stated  were  undisputed  in  the  case.* 

1  Fenske  v.  Nelson,  74  Minn.  1,  76  N.  W.  785,-  Miller  v.  Luco,  80  Cal.  257, 
^^     22  Pac.  195;  Burton  v.  Boyd,  7  Kan.  17;  Barto  v.  Himrod,  8  N.  Y. 

4§5,  So  Am.  Dec.   506;   Humpfner  v.  D.  M.  Osborne   &   Co.   2   S.  D. 
,   310,  50  N.  W.  88;  Hawkes  v.  Dodge  County  Mut.  Ins.  Co.  11  Wis.  189. 

2  Blakeley  v.  El  Paso  Bldg.  &  L.  Asso.  —  Tex.  Civ.  App.  — ,  26  S.  W.  292. 
8Freedrnan  v.  New'  York,  iST.  H.  &'h.  R.  Co.  81  Conn.  601,  71  Atl.  901, 

15  A.  &  E.  Ann.  Cas.  464;  Hart  v.  West  Side  R.  Co.  86  Wis.  483,  67 

N.  W.  91.     ■ 
4  St.  Paul  Boom  Co.  v.  Kemp,  125  Wis.  138,  103  N.  W.  259. 
See, also  eases  in  note  in  24  L.E.A.{N.S.)  35. 

g.  Immaterial  facts. — A  failure  in  a  special  verdict  to  find 
upon  an  issue  is  not  error  where  the  issue  is  immaterial.^  And 
Only  such  facts  as  are  material  to  the  issues  should  he  elicited  in 
interrogatories  to  the  jury.^  The  particular  questions  of  fact 
which  are  to  be  separately  submitted  to  the  jury  must  be  such  as 
inyplve  legal  consequences  and  have  some  controlling  force  in 
reaching  a  conclusion.^  And  the  failure  of  a  jury  to  whom  a  case 
is  submitted  .upon  special  issues  of  fact,  to  answer  a  question 
whieh'is'  immaterial,  does'  not  vitiate  the  verdict.*  And  the  re- 
jection of  a  qiiesti'on  for  a  special  verdict,  though  properly 
framed,  cannot  be  successfully  assigned  as  error,  where  the  ver- 
dict rendered  clearly  covers  all  .the  issuable  facts  in  the  case,^ 
or  where  the  question  was  not  material  to  any  issue.*  Gener- 
ally, refusal, tq  subipit  to  the  jury  special  interrogatories  asked 
by  a  party  is  not  error,  where  no  answer  which  could  have  been 
given  would  have, controlled  the  general  verdict,'  in. the  absence 
of  other  special  findings.'  Nor  is  rejection  of  interrogatories 
propounded , to  a  jury, error  where  there  were  other  interroga- 
tories covering  the  same  facts. ^  But  an  inquiry  for  a  special  ver- 
dict which  is  material  should  not  be  rejected  merely  because  an 
immaterial  inquiry  is  joined  with  it.'  Nor  dp  improp.er  findings 
in  a  special  verdict  defeat  the  verdict,  but  they  should  be  disre- 
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garded."  And  a  motion  to  strike  out  part  of  a  special  verdict 
will  not  lie  if  the  part  objected  to  is  immaterial.  It  will  be 
treated  bj  the  court  as  surplusage.*'  Nor  is  the  submission  to 
the  court  of  interrogatories  which  do  not  call  for  ultimate  facts 
material  to  the  issues  prejudicial  error,  where  all  the  inquiries 
are  relevant.'^ 

iLouvall  V.  Gridley,  70  Cal.  507,  1]  Pac.  777  ;■  Miller  v,  Luco,'  80  Cal.  25ti 
22  Pac.  195;  Johnson  v.  Putnam,  95  Ind.  57;  Bentley  v.  Standard  F. 
Ins.  Co.  40  W.Va.  729,  23  S.  E.  584!  ''  '"         ' 

2'Ft.  Wayne  Cooperage  Co.  v.  Page,  170  Irid.  5S5,  23  E.R.A.  (N.S.)  U46, 
'      84  N;'E.  1-45.  .  .^  ■.     ■  ■  .. 

3  Dubois  V.   Campau,  28  Midi.   304. 

4  Columbus  Power  Co.  v.  City  Mills  Co.  114  Ga.  558,  40  S.  E. '800.  ,  . 
BGoesel  v.  Davis,   100  Wis.   078,   76^'N.   W.   768;   Monture  v.  Eegling,   140 

Wis.  407,  122  N.  W.  1129;  Rahr  v.  Manchester  Fire  i^ssur.  Co.  93 
Wis.  355,  67  N.  W.  727;  Udell  v.  Citizens'  Street  E.' Co.  152  Ind. 
507,  71  Am.  St:  Rep.  336,  52  N.  E.  799;  Cawker  City  State  Bank  v. 
Jennings,  89  Iowa,  230,  56  N.  W.  494;  Morrisett  ^.  Elizabeth  City  Cot- 
ton Mills,  151  N.  C.  31,  65  S.  E.  514. 

sCormac  v.:  Western  White  Bronze  Co,  77  Iowa,  32,  41  N.  W.  480,;'  Scagel 
V.  Chicago,  M.  &  St-  P.  R.  Co.  83  Iowa,  380,  49  N.  W.  99,0;  Brazil  Block 
Coal  Co.  V.  JSoodiet, '  129  Ind.  327,  27  N.  E.  741;  Ross  v.  United 
States,  12  Ct. 'Cl.'565. 

7Cormac  v.  Western  White  Bronze'Co.  77  Iowa,  32,  41  N.  W.  480;^cagel 
V.  Chicago,  M.  &  St.-  P.  R.  Co.  83  Iowa,  380,  49  N.  W.  990;'  German 
Sav.  Bank  v-  iCitizens'  Nat.  Bank,  101  Iowa,  530,  63-  Am.  St.  Rep. 
399„,  70  N.  W.  769;  Thompson  v.  Brown,  106  Iowa,  307,- 76' N.  W. 
819;  Yan  Horn  v.  Overman,  75  Iowa,  421,  39  N.  W.  079;  Hablichtel 
v.,  Yamljert,  75  Iowa,  538,  39  N.  W.  877;  Slieahan  v.  Barry,  27, Mich. 
217 ;  Harbaugh  v.  People,  33  Mich.  241 ;  Singer  Mfg.,  Co.  v.  gammons, 
49  Wis.  316,  5  N.  W.  788.  '     , 

SHiintington   County  v.,  Bonebrake,  146  Ind.  33  7,  45  N.  E.  470;   Munci.e 

&   P-   Traction   Co.   v.   Hall,   173   Ind.   95,   89   N.   E.   484;    Coleman   v. 

Slade,  75  Ga.  61;   Baxter  v.  Krainiic,  126  Wis.  421,  105  N.  W.  80?; 

Byington  v.  Merrill,  112  Wis.  211,. 88  N.  w.  26';  Werner  v.  Chicago  & 

N.  W.  R.  Co.  105  Wis..  300,  81  N.  W.  416.     '" 
9  Haley  v.  Jump'  River  Lumber  Co.  81  Wis.  412,  51  N.  W:  321,  956.    ''' 
W  Huntington  County  v.  Bonebrake,  346  Ind.  317,  45  N.  IJ.  470. 
"Louisville,  N.  A.  &  C.  R.  Co.  i.  Hart,  119  Ind.  273,  4  L.R.A.  549,  21 

N".  E.  753.  , ,  .  ,  . 

12  Nodle  V.  Hawthorn,  107  Iowa,  383,  77  'N.  W.  1062. 
See  also  note  in  24  L.R.A.  (N.S.)'  36. 
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h.  Fads  not  sustainedby  proof. — Tlie  discretion  of  the  jury 
to  find  a  general  or  special  verdict  can  bfe'  exercised  only  as  to  is- 
siies  with  reference  to  which  there  is  evidence,  and  this  dis- 
cretion is  njot  interfered  with  hy  a  failure  or  refusal  to  submit 
issues  on  which  no  evidence  has  been  given.^  Only  the  facts 
which  are.  proved  on  the,  trial  of  a  cause  are  to  be  found  in  a 
special  verdict.^  It  is  not  the  office  of  a  special  verdict  to  find 
expressly  upon  the  issues,  but  to  find  the  facts  proved  witlu'n  the 
issues ;,  and  if  thepre  are;  issues  on  which  no  evidence  was  offered, 
no  findings  shpiild  be  made  upon  them,  and  issues  on  which  no 
fact^,  are  i ound  .should  be  regarded  as  not  proved  by  the  party  on 
whqin  the  hurden  lay  of  proving  such  issues.^ 

IJones'v;  Brooklyn  L.   Ins.  Co.  (11  'N.  Y.  79;   COrmac  v.  Western  White 
Bronze: Co.  77  Iowa,  32,  41   N.  W.  480;   Morrisett  v.  Klizabeth  City 
Cotton  MiJJs,  J5.1   N.  C.  ,31,  65>S.|B.  ;514;  Reed  v.  Madison,  85  Wis. 
.  ,,,667;  ^6  N.  W,'182. 

apiaintz  v.  Sowth  Bend,  100  Ind.  305,  6  N.  E.  632;  Jones  v.  Brooklyn  L, 
"  .  Ins.  .Co.  61  N.  Y.  79.  , 

3  Lafayette  v.  Allen,  81  .Ind.  166;   Jones  v.  Baird,  76  Ind.  164. 
See  also  cases  in  note,  in  24  L.R.A.(N.S.)   38. 

i.  Fiyidings  outside  of  issues. — There  need  be  no  findings  in 
.a, .special .verdict^  upon  facts  proyed,  but  not  within  the  issues.^ 
,A  special  verdict  which  varies,  from  the  issues  in  a' substantial 
manner,  or  finds  oiily  a  part  of  that  which  ,is  m  issue,,  is  defec- 
tive, and  no  valid  judgment  can  be  rendered  upon  it.^  A  finding 
of  fact  in  a  special  verdict  not  within  the  issues  presented  by  the 
pleadings  cannot  form  the'basis  for«a  conclusion  of  law; '  it  is  a 
iluHityj  and  cannot  affect  the  rights  of  either  party.*  And  if  a 
special  verdict  includes  matters  without  the  issues.  Such  'findings 
will  be  disregarded  in  the  determination  and  rendition  of'judg- 
meiit.*         '     '  '  '  •    ■  ;  ■■ 

1  Brazil  Block  Coal  Co.  v.  Hoodlet,  129  Ind.  327,  27  N.  E.  741;  Howard  r. 

Beldenville  Lumber   Co.   129   Wis.   98,   108  N.  W.   48;  ,,Hart  v.  West 

Side  E.  Co.  86  Wis.  483,  57^  N.  W.  91. 
STaft  V.  Baker,  2  Kan.  App.  GOO,  42  Pac.  502;  Patterson  v.  United  States, 

2  Wheat.  221,  4  L.  ed.  224. 
SCineinriati  Barbed  Wire  Fence  Co.  v.  Chenoweth,  22  Ind.  App  '683,  54 
'  ■  N.  E.  403.  ,  ,     , ; , 

4  Cole  V.  Crawford,  69  Tex.  126,  5  S.  W.  646;  Dorr  v.  Fenno,,12  Pick.  521. 
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eindianapoliS,  ■  P.    &    C.    R.  '  Co.    v,    Busli,    XOl    Ind,    582;    Bloomington    v. 

Rogers,  9  Jiid.  App.  230,  30  N.  E.  439;   Fisher  v.  Lpijisville,  N.  A.  & 
,     C.  ,R.   Co.   340,  Ind,   558,^5   N.  E.   689^   Evansville  &  T.  H,  E.   Co.  y. 

Taft,  2  Ind.  Ajip.  237,_  28.  N.  E.'  443;   Louisville,  N.  A.  &  C.  R.  Co.  v. 

Bates,  ]4'6  liid.  5R4,  45  N.  E.  ]08;   San  Antonio  v.  L.  A.  Marshall  & 

Co.  —  Tex.  Civ.  App.  — ,  85  S.  Wi  315.  ' 

See  also  cases  in  note  in  24  L.E.A.  (N.S.)   39. 

j.  llesponsivenes's  to  pleadings  ot  charge. — The  verdict  and 
judgment  in  a  case  should  be  the  end,  and  nOt  the  basis  fCir  a, con- 
tinuance of  the  same  controversy;  and  the  verdict  should  be 
rendered  on  the  issues  inade  by  the  pleadings  in  apt  language, 
vphich  cannot  admit  of  mistake.''  And  tlie  judgment'  is  contrary 
tp  law  and  subject, to  reversal  v^hen  the  finding  on  which  it. is 
based  is  not  responsive  to  the  issues  made  by  the  pleadings.^ 
Special  verdicts  should  be  limited  to  questions  v^ith  referenfee  to 
such  facts  as  are  controverted  and  put  in  issue  by  the  pleadings, 
or  such  as  ttiight  properly  have  been  put  in  issue  by  the  plead- 
ings.^ -^iid  when  the  material  facts  stated  in  the  special  verdict 
are  wholly  outside  of  the  issiie's,  the  defendant  is  entitled  to 
judgment,  for  the  plaintiff  can  recover  only  according  to  the 
allegations  of  his  complaint.*  In"  framing  and  returning  a 
special' verdict,  the  whole  duty  of  the  jury  is  discharged  when 
it  has  found  alid  set  forth  all  the  principal  facts  which  were 
proved  within  the  issues  submitted  to  them.*  And  if  a  jury 
finds  specially  all  the  facts  put  in  issue  by  the  pleadings,  their 
findings  form  a  good  special  verdict.^ 

1  Moore  v.  Moore,  67  Tex.  ,293,  3  S.  W.  28,4. 

;2  Wilson   V.   City   Nat.   Bank,   51  ,Neb.   87,   70  ,  N.   W.   501;   Thompson  v. 

,,,,Tinniii,  25  Tex.  Supp.  56,.         ,,,,,, 
S.MpPtreal^Riyer  Lumb.er,  Co.  v.  Mihills,  80  Wis..  540,  50  N.  W;  50t. 
4Puterbangh  v.  Puterbaugh,  131  Ind.  288,  15  L.R.A.  341,  30  N.  E.  519.  , 
6  Conner  v.  Citizens'  Street  R.  Co.  105  Ind.  62,  55  Am.  Rep.  177,  4  N.  E. 
■441.        '■  ■      !  ^     "        ;,;!■..,■-  ,,:i  :     .,.  ■  -.   ,    ,   .,       , 

» Burton  V.  Boyd,  7  Kari.  17.  '        '  

See  also  cases  in  note  in  24  L.R.A.  (N.S. )  41. 

1  k.  .BeferenoS'  to  extrinsic  facts_. — ;A  special  verdict  is  the,  com- 
plete result  of  the  jury's  deliberation  upon  the  whole  case,  and 
the  judgiaent  thereon  must  be  tlie  logical,  legal  conclusion  from 
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faG,ts  fouxLd  by  tip,?  jury,  unaided, by  .the  eyidence  o,f  any  ejctriiiaipj 
iq^tter.^.  When  a  verdict  is  found  uppn  special  issues  alone,  the 
court ,  canjiot  -  look  beyond  it  to,  any  other  fact  apparent  in  the 
record,  in  fiid  of  thei,  judgment.^  And  the  court  cannot,  ,fifoin_ 
theiifacts  found,  infei;  othei"  facts,  which  the  jury  might  have  in- 
fer;red,  but ,  have  not.'  And  when  a  case  was,  sitbmitted  on, 
special  issues,  it  is  reversible  erroi;,to  assiinje  a  material  ,fac,t( 
nqit  admitted  by  \he  pleadings,  though  the  evidence  on  Ijhat  issue' 
was,  uncontroy(?rted-*  Nor  can,tl}(3  court  on  appeal;  look  to  the 
evidence  to  determine  'wjaethejr  special  findings;by,tih,e  jury  are 
inconsis,tent  with  the, general  verflict.*,,,^nd  if  there, b^; a  gen- 
eral and  a  special  verdict, in, a  cage,, jand,; the, special  verdict  is 
not, full,,  explicit;  cou,sis1;eiit,  and  free  froin  evasion,  the, general 
verdict,  will  not , cure  the  fipffefit-^       i    i  i 

ILoew  V.  Stocker,  61  Pa.  347;  Vansyckel  v.  Stewart,  77  Pa.  124;  LeB  v. 

Campbell,  4  Port.    (Ala.)    198;   Brock  v.  Louisville  &  N.  R.  Co.   114 

Ala.  431,  21  So.  994;  Williams  v.  Jackson,  5  Johns.  502;   Silliman  v. 

Gano,  90   Tex.   637,  39   S.  W.   SS6,'40  S.  W.   391;   Hall  v.   Ratliff;'03 

■  'Yk.  327,  24  S.  E.  1011.  '         '     v  ' 

SKuhlman  v.  Medlinka,  29, Tex.  385;,Ledyard  v.'Brown,  27  Tex.  39d;'tee 
vV  Campbell,  4  Port._  (Ala.)  198;  State  v.  Bliie,  84  N".  15.  80?;  Tuigg 
V.  Treacy,  14  Pittst).'  L.  J.  N.  S.  226;  Allen  v.  Fogler,  40  S.  C.  L.  (6 
Rich.  L.)  54;  Butts  v.  Bilke,  4  Price,  240,  146  Eng.  Reprint,  452; 
Tancred  v.  Christy,  12  Mees.  &  W.  3lfe,  152  Eng'.  Reprint,  1219.     '■'■ 

8  Bank  of  Alexandria,  v.  Swann,  4  Craneh,  C.  C.  136,  Fed.  Cas.  No.  8SS:'  ' 

4  Thomas  vi' Salmons,  —  Tex.  Civ.App.  —,  39  S.  W;  109^.' 

s  Chicago  &  N.  W.  R.  Co.  v.  Dunleavy,  ,129  111.  132,  22  N.  K  15.'   ' 

6  Davis,  V.  Faimington,  42  Wis.  425.  ^ 

See  also  cases  in  note  in  24  L.R.A.  (N.S.)   44. 

t.  Definiteness  and  certainty  required.     (1)'    Generally. — A 
special  verdict  naust  direp|;ly,  ,faii'l,y,  .aud,fu!ly^i;espond  to  the 
material  issues  in  the  .case,,  and  should  be, sufficiently  certain. 
to  stand  as  a  final  decision  of  the  special  matters  with  which  it 
deals.^    One  which  is  so  uncertain  that  it'cannot  be  clearly  as- 
certained whether  the  jury  intended  tofiiid  the  issues  or  not  is ' 
bad.^    A  special  verdict  which  will  not  supj^o'rt'a  jiidginent  caii-' 
not  stand."    And  if  no' conclusion  of  lav?  in  favor  of  either  partv 
can  be  drawn  from  the  facts  found,  a  special  verdict  is'  insufil- 
cient.*'    And  if  a  special  verdict  is  defective  or  upc.ei'tain,  aijid 
cannot  be  amended,  ijudgment.  ought  not  tq  1)6,  entered,  upon  it|j ; 
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and  when  it  is  entered,  it  nlnst  be  reversed  as  erroiieoiis^^  In- 
terrogatories submitted  to  a  jury  in  connection  witb  a  general' 
verdict  should  be  so  clear 'slnd  concise  as  readily  to'  be  uiider- 
stobd  and  answered  by  the  jury.^  '  And  special  qiiestions  Sub- 
mitted to  be  propounded  tb  a  jury,  which  are  wholly  inconclu- 
sive, shoiild  be  excluded.''  And  where  the  issues  submitted  to 
the  jury  for  a  special  verdict  are  confused  and  calculated  to 
mislead  the  jury,  a  new,  trial  will  be- directed.'  A  special  verdict 
is  sufficient,'  however,  if  it  expresses  the  intention  of  the  j'liry, 
and  wheuj  upon  the  matters  in  issue,  it  is  sufficiently  definite  to 
enable  the  court  to  pronounce  judgment  thereon.^'  And'  a  Verdict 
is  not  bad  for  informality  if  the  matter  in  issue  may  be  deter- 
mined from  it."  A  special  Verdict  good  in  substance  is  good 
though  inartificially  worded  by  the  jury.-'*  ]N"or  will  a  motion  ' 
for  a  venire  de  novo  be  sustained  unless  the  verdict  is  so  defec- 
tive and  uncertain  that  no  judgment  can, be  rendered  upon  it.^^ 

IMcGowan  V.  Chicago  &;N.  W.  R.Co.  91  Wis.  147,  64  N.  W.S91;  W^song 
V.  Nealis,  ]3  Ind.  App.  165,  41  N.  E.  388;  Kir;by  y.  Panhandle  A  G. 
E.  Co.  39  Tex.  Civ.  App.  252,  88  S.  W,  281,;  Dunlap  v.  Raywood  Eice 
Canal  &  Mill  Co.  43  Tex.  Civ.  App,  269, .  95  S.  W,  43;  Runj/an  v.  ' 
'  Kanawha  Water  &  Light  Co.  6,8  W.  Va.  609,  71  S;  E.  259,  35'  L.E.A.- 
(N.S.),430.  '    : 

iiAllen  V.  Aldrich,  29  N.  H.  63;  Lqew  v.  Stocker,  61  Pa.  ,347.. 

s  Nicholson  V.  Maine  C.  R.  Co.  10,0  Me,  342,  61  Atl..834;  Finley,  v., Meadows, 
134  Ky.  70,  119  ,S.  W.  216;  Alderman  v.  Manchester,  49,  Mich! '48.  12 
N.  W.  905.        "     '  ■  "'  ■'-'.■  -"ff 

*  Miller  v.  Shackleford,  4  Dana,  274.  ' 

sWallingford  v.  Dunlap,  14  Pa.  33;  Puffer  y.  Lucas';  107  N'.  C.  S22,  12 
S.  E.  130,  464.  "    ■■  ■   '  '    "' 

6  Freedma,!)  v.  New  York,  N.  H.  &  H.  R.  Co.  81  Cojin.  601,  71  Atl.  901,  15 

Ann.  Cas.  464.  ,  >  ■  ■  , ,  , 

7  Frankenberg  V.  First  Nat.  Bank,  33  Mich.  46.    ' 

8  Bottoms  V.  Seaboard  &  E.  E.  Co.  109' N.  C.  72,  13  S.  £.■  738;   Pint  v. 

Bauer,  31  Minn.  4,  16  N.  W.  425. 
SHelphrey  v.  Chicago  &  E.  I.  ,E.  Co:  29  lovya,  480., 

10  Allen  V.  Aldrich,  29  N.  H.  63;  Cleghorn  v.  Love,  24  Ga,,590. 

11  Fenn  v.  Blanchard,  2  Yeates,  543. 

18  Spaulding  v.  Mott,  167  Ind.  58,  76  N.  E.  620 ;  Eobinson,  v.  '.Alexander, 
65  Ga.  406.  ;  .     ■  :  '  ; 

(2)   Singleness  and  independence. — Special .  verdicts  should" 
submit  single, 'direct,  and'  plain  questions,  and  should  have  posi- 
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tive,  direct  and  intelligent  answer?.  Indirect,  evasive,  uncertain, 
ol'i;Unn}eaning  answers,, should  never  be  received.^  They  ;should 
be, 'made  up  of  sufficient  direct  Iquestions  to  cover  singly  all  mar 
terial  issues  of  fact  raised  by  the  pleadings, and  controverted  on, 
tlie  evidence,  each  question  admitting  of  an  answer, iu'the  affirm- 
ative or  negative.^,  And,  each  interrogatory  submitted  to  a  jury 
in  connection  with  a  general  verdict  should  call  for  a  finding  of 
biit  a  single'fact.'  Nor,  asa  general  rule,  should  a  question  for 
a  special  Verdict  be  framed  in  the  alternative  or  disjunetive, 
since  the  answer  to  such  a  questioii  may  not  necessarily  express 
the  jinaniipious  verdict  of  the  ju.rors.*,.  The  inclusion  in  a  ques- 
tion^for  a  special  verdict,  pf  several  inquiries  capable  of  answer 
in  different  ways,  however,  is  not  a  material  error,,  i,inless,  meas- 
ured by  the  answer,  it  leaves  the  jury's  decision  ambiguous  and 
uncertain.^  And  where  a  single  issue  is  submitted  in  the  form 
of  several  closely  connected  questions,  a  failure  to  require  the 
jury  to  answer  each  question  categorically  is  not  error,  where 
the  answer  made  covered  the  fact  in  issue.^  l^dr  is  a  special 
verdict  rendered  invalid  by  the  fact  that  the  assessment  iyi 
damages  therein  is  made  in  the  alternative  form.' 

lMurriay;,,v,,^bbpt',  6,1,  Wis.,  198,  20  JST,  W.  910;  Carroll  v.  Bphan,  43  Wis... 

218.'       .V  '',,,,,'',"  ,  '  ,,  ,    ,      •, 

SHallum  V.  Omro,  .122  Wis.  ^337,  09  N.  W.   10.51;  Jlauch  v!  Hartford,  112 
'"wis.  40,  87  ir.  W;  816;  tioesel  v.Davis,  lOO  Wis.  6fS,- td  N.  W.  768; 
'"  Flanriery'v.  Kansas  City,  St.  J.  &  C.  E.  R.  Co.  23  Mo.  App:  120. 
SFreedmah  v.  New  York,  Ni  li.  &  H.  R'.  Co.  81'Cbnn.  '601,  71  Atl.  901,' 15 
A.  &  E.  Aim:  Cas.  464;  Phoenix  Water  Co.  v.  Fletcher,  23  Cal.  4i91i  15; 
,,,Mor.  Min.  Rep.,  18g.    .  ,       -        ;        ,     ■ 

*G,^i3ingcr  V.  Beyl,  80  Wis.  443,  |50  N.  W.  501;  Gay  v.  Milwaukee  Electric 
iR,l&  Light  Co.  1^8,  Wis.  .348,  320, N.  W.  ?83;  Gunther,  v,  Ullrich,  82 
^  Wis.  222,  33  Ain.  St.  Rep.  .32,  52  N.  W.  88;'Gehl  v.  Milwaukee  Produce 
Co!  li'6  Wis.  263,  93 'N.  W.  26;  Du  Gate  v.  Brighton,  133  Wis.' 628,  1^4' 
N.  W.  103;  Dugal  v.  CMppewi  Falls,  101  Wis.  533,  77  N.  W.  878-,-' 
Graham  v.  Chicago  &  N.  W.  R.  Co.  143  Iowa,  604,  119  N.  W.  708, 
■  1122-n;.  W.  573;,-  '•'  '  "-•,•,■'■,',,■-  ,,   i,-  ; 

6  Shaw  V.  Gilbert,  111  Wis.  165,  86  N.'  W.  188.      ' 

6  Southern  Cotton  Oil  Co.  v.  Wallace,  23  Tex.  Civ.  App.  12,  54  S.  W.  638. 

'Cole  V.  Powell,  17  Ind.  App.  438,  46  N.  E.  l006.  ' 

.J (3^)  Incop.sistencxi. — IijQpusistent  andjConfUcting,  findijiigs  in 
special  verdicts  and  answers  to  interrogatories  neutralize  each 
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otKer,  and  must  be  disregarded.*  So,  judgment  cannot  be  pro- 
nounced in  an  action  to  recover  possfession  of  specific  persoiial 
property  on  a  special  verdict  or  finding  that  each  party  was  in 
possession  of  the  priDperty  sued  for,  when  the  action  was  eonl-' 
menced.^  A  special  vdfdict  will  be  upheld,  however,  where  it  is 
not  so  contradictory  as  not  to  authorize  a  decree  thereon.' 

iZeller,  McC:  &  Co.  v.  Wright,  41  Ind.  App.  403,  83  N.  E.  1030;  Ballard 
V.  Citizens'  Street  R.  Co.  18  Ind.  App.^  5,22,  47  N..  E.  64,?;  Dqatherage , 
V.  Henderson,  43  Kan.  684,  23  Tac.  105,2;  Atcliison,-  T.  &  S.,,F.  K. 
Co.  V.  Hamlin,  67  Kan.  476,  73  Pac.  58;  Pint  v.'  Bauer,  31  itinn.  4, 
16  N.  W.  425;  Morrison  v.  Watson,  95  N*.  C.  479;  .Dickerson  v;  Waldo, 
13  Okla.  189,  74  Pao.  505;  Diehl  v.  Evans,  1  Serg.  &  R.  367;  McHale 
V.  McDonnell,  175  Pa.  632,  -34  Atl.  966;  Waller  v.  Liles,  96  Tex.  21, 
70  S.  W.  17;  Orttell  v.  Chicago,  M.  &  St.  P.  R.  Co.  89  Wis.  127,  01 
N.  W.  289;  Pautz  v.  Plankinton  Packing  Co.  118,  Wis.  47,  94  N.  W. 
654;  Haas  v.  Chicago  &  N.  W.  K.  Co.  41  Wis.  44;  McBride  v.  Union 
P.  R.  Co.  3  Wyo.  247,  21  Pae.  687. 

2  Carman  v.  Ross,  64  Cal.  249,  29  Pac.  510. 

3  Ruffin  V.  Paris,  75  Ga.  653, 

(4)  Subdivision  of  issues. — In  framing  a  special  verdict, 
issues  that  are  single  should  not  be  subdivided  and  covered  by 
several  questions.^  ISTor  should  they  be  submitted  in  various 
forins.^  It  is  the  purpose  of  a  special  verdict  to  obtain  the 
findings  of  the  jury  upon  the  material,  contrqs^ertcd  issijesi  in 
answer  to  a  few  questions,  rather  ithan  in  answer  to- many. ^  A 
special  verdict  should  be  composed  only  of  a  sufficient  number 
of  questions  to  cover  singly  the  material  issues  controverted'' on 
the  evidence.*  Thus,  submission  of  thirty-eight  questions  to  be 
answered  in  the  form  of  a  special  verdict  in  a  case  involving 
only  two  or  three  simple  issues  is  open  to ,  criticism,  as  tend- 
ing to  confuse  and  mislead  the  jury.^ 

IMauch  V.  Hartford,  112  Wis.  40,  87  N.  W.  816;  Cullen  v.  Haiiiscli,  114 
Wis.  24,  89  N.  W.   900 ;    Cushman  y.  Masterson,  —  Tex. ,  Civ.  App. 
— ,  64  S.  W.  1031. 
SByington  v.  Merrill,  112  Wis.  211,  88  N.  W.  26.  ,  ,  , 

8 Ward  V.  Chicago,  M.  &  St.  P.  R.  Co.  102  Wis.  215,  78  N.  W.  442;  Haley 
V.  Jump  River  Lumber  Co.  81  Wis.  412,  51  N.  W.  321,  .956;  Fi;eedinan 
V.  New  York,  N.  H.  &  H.  R.  Co.' 81  Conn. 'oOl,  71  Atl.  901,  16  A.  4 
E.  Ann,  Cas.  464. 
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4  Howard  v.  Beld^nville  Lumber  Oo.  129  Wis.  08,   108  N.  W.  48. 
BFromer  v.  Stanley,  95  Wis.  56,  69  N.  W.  820. 

(5)  Clearness  and  directness. — While  irrelevant  and  ini\var- 
ranted  conclusions  may  be  disregarded  in  drawing  the  legnl 
conclusions  from  a  special  verdict,  and  in  pronouncing  judg- 
ment, the  party  Jbaving  the  Burden  of  proof  on  any  issue  is  en- 
titled to  have  a  finding  thereon,  which  is  clear,  eei'tain,  and  un- 
amhi^ous.'^  And  a  Special  verdict  will  not  support  a'jiidg- 
ment  when  it  cannot  certainly  be  determined  from  it  what  the 
jury  intended.*  So,  the  interrogatories  should  present  the  main 
'issues  clearly  and  fully  to  the  jury,  so  that  their  verdict  shall 
unmistakably  speak  the  exact  amount  due  from  one  party  to 
the  other.*  And  a  verdict  in  an  action  in  which  various  ques- 
tions were'  submitted  to  the  jtiry^  wherein  several  of  the  ques- 
tions were ' answered  by  saying:  "We  do  not  know,"  and  "Un- 
known to  tis,"  is  not  a  verdict  upon  which  a  decree  can  be  based, 
and  a  Hew  trial  should  be  aUo-wed.*  And, answers  to  interroga- 
tories which  are  important  and  material,  that  "We  think  not," 
or  "We  think  it  was,"  are  irisuflScieiit  to  support  the  judgment.^ 
Arid  k  special  verdict  finding  that  the  material  allegations'  in 
'plaintifi^'s  complaint  and  replication  are  true,  and  those  in  the 
defendant's  answer  are  not  true,  is  insufficient  where  there  is 
nothing  to  show  what  allegations  are  material  and  what  are 
not*  ..Specific  statemervts  in  special,  findings,  however,  are  not 
to  be  controlled  or  modified  by  inferences  suggested  by  imcer- 
tain  or  equivocal  expressions.^  And  an  answer  to  an  interroga- 
tory, "In  our  opinion  it  did,"  is  not  rdndered'  indistinct  and  un- 
certain by  the  'use  of  the  word  "opinion."'  IN'or  is  a  finding 
that  a  train  was  supposed  to  have  been  derailed  by  corning  in 
contact  with  ice,  and  the  giving  way  of  the  ties,  rendered  objec- 
tionable by  the  use  of  the  word  "supposed."  ^ 

ii  Wysong  V.  Nealis,^  13  Ind:  App.  165,  '41  N.  E.,  388. 

!?  Scottish- American  MortgJ  Co.  v.  Scripture,  —  Tex.  Civ.  Appj  — ,  ,40 
S.  W.  210;  Device;  V.  United  Sta,te?  Mortg.  Co.  —  Tex.  Civ.  A,pp.  — , 
48  S.  W.  585;'  State  v.. 'Blue',,  84  N.  C.  807;  Cotzhausen  v.  Simon,  47 
Wis.  103,  1  N.  W. '473,     '  .  ,     .      '  '   "' 

SLake  v.  Hardee^  57 'Ga.  459;  Mussina  v.  Goldthwaite,  34  Tex.  132,' 7 
Ani.  Rep.  281;  Rsffke  v.  Patten  Paper  Co.  136  Wis.  535,  117  Ni' W. 
10b4.'  i       '  '  . 
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^Cooper  V.  Brancli,  86  Oa.  234,  12  S.  E.  808;  Larsen  v.  Leoiiardt,  8  Cal. 

App.    226,   96   Pac.   595.    ,,^  ,  ,       , 

B  Hopkins  v.  Stanley,  43  Ind.  553. 

6  Breeze  iV,  Doyle,  19  Cal.  ]0h  ,        ,  ,    , 

7Sm!ed,,v.  Sab,inal.,Min,.  &  Mill..  Co.  20  C.  C.  A.,230,,34  U.  S. ,  App.  ,,688, 

73  Fed."  9251 '   '  '       .  ,  ,    ■  '  ■    ■ 

8  Cincinnati  v,  Joljnson,  7  Ohio  C.  C,  N.  S.- let,  28  Ohio  C. -^C..'377. 
sScagel  V.  Clycago,  M..&.  St.  P.  E.  Co.  83  Iowa,  380,  49  N.  W-  990. 
For   other  cases   as  to   definiteiiess  and  certainty   of   special   verdict,   see 

note  in  24'L.K.A.(N.S.)   46. 

TO.  Formal .  conclusion. — It  is  proper' practice  for  a  special 
verdict  tij,  contain  a  formal ,  conclusion,,  such  a.s,  "if ,  .upon ,  the 
facts  found,  the  law  is,  with  tjhe  plaintiff^ ,  then  we  find,  for  the 
plaintiff  ;■:  if  the  law  .is  with  the, defendant,  theij,  we  find,  for  the 
defendant."  ^  But  the  prevailing,  if  jiot  the  uniyersal,  rule,  now 
seenjs  to  be. that,  where  the  facts  are  properly, ^tated  in,  a  special 
verdict,  the  omission  of  mere  formal  statements-  or  the  usual 
formal  conclusion  will  not  vitiate  it.^  So,  though  a  special  ver- 
dict is'defective  as  snch,  because  it  does  not  contain- a  conditional 
conclusion,  still,  where  it  was  certified  .by  the  pajrties  to  he  cor- 
rect, and  was  entered  of  record,  it  may  be,  regarded  as  an  agreed 
statement  of  facts.* 

IBowei-  V.  Bower,  146  Ind.  393,  45  N.  E.  595;   State  v;  Nies,  107  N.  C. 

820,   12   S.  ■E.'443;   Hall   v.  EatliiT,   93  Va.   327,  24   S.   E.   1011.    :- 
2  Louisville,  N.  A.'  &  C.  R.   Co.   v.   Lucas,   319  Ind. '583,'  eL.R.A.   193,' 21 

N.  E.-  968;   Helwig  v.  Beekner,  149  Indl.  131,  .46  N.  E.   644,  48  N.  E. 

788;   Bower;  V.  Bower,  .146   Ind.   393,  45  N.   E.,595;  ,Hesndi;ickson,  v. 

;Vyalker,  32  Mich.,  68;   State  v.  Spray,  113  N.  C.  ,686,  18  S.  E.  ,700; 

Imperial  E.  Ins.  Co.  v.  Kiernan,  83  Ky.  468. 
SMumford  v.  Wardwell,  6  Wall.  423,  18  L.  ed.  756.     See  also  note  in  24 

L.R.A.(N.S.)    57. 

n.  Effect  of  omission  to  find. — What  is  not  found  in  a  special 
verdict  ;is  presumed  not  to  exist.^  And  this  is  so  although  the 
circumstances  stated  may  warrant  the  inference  of  matter 
omitted.^  A  special  verdict  which  omits  to. find  upon  an, issue 
will  not  support  a  judgment  on  such  jssue.*  Where  a  special 
verdict  or  a  special  finding  is  silent  upon  an  issue,  it  is  equiva- 
lent to  a  finding  upon  that  issue  against  the  party  who*  has  the 
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burden  of i  the  issue.*  Such  failure  of  a  special  verdict  to  find 
material  'facts  is  not  a  cause  for  a  venire  de  novo.'  Where  a 
special  verdict  or  finding  is  silent  upon  any  issue,  it  will  be  pre- 
su/nied  that  there  was'  lio  evidence  to  support  such  issue.® 

.iKeJchner   v.   Nanticoke,   209   Pa.   412,   5?,.Atl^   8pl;    Chicago   &   N.   W. 
,y  't..  Co.  V.  Dunleavj,  ]2'9  111.  332,  22  N.  E.  15;'  Belshaw  v.  Chitwood, 
'     '141  Ind.  377,  40  N.'  Ei  908;  State  v.  Burdon,  38  La.  Ann.  357;  Law- 
rence V.  Beaubien,  18  S.  C.  L.   (2  Bail.)   623,  23  Am.  Dec.  155.'        ' 
SLoevv  V.  Stocker,  'Si  Pa.  347^ 

SDodd  V:  Gaines,  82  Tex.  429,  18  S.  'W.  618; ,  Cleveland,  C.  C.  &  St.'L. 
E.  ,po.,v.  Moneyhun,   146   Ind.   147,,  34  L.R.A.   141,  44  N.  E.,1106; 
,  Nobiesville  Gaa,&  Improv.  Co.  y.  I,oehr, ,  124  Ipd.,  79,  •24,N'.  E.  .579. 
iSpialcer  y.  Armstrong,  79., Ind.  577;. Jones  y.  Baird,  76  Ipd.  164;  Archi- 
bald V.  Long,  144  Ind.' 451,  43  N.  E.  439;  Louisville,  N.  A.  &'C.'R. 
Co.'V.  Hart,  ^119  Ind. '27.3,' .4   L.R.A,  549,  21   n!  E.   753;    Louisville, 
N.  A.*'G.  R.-  Co.  V.  Buck,  116' Ind.  566,  2  L.R.A.  520,9  Am.  St.  Rep. 
883,  19  N.  E.  453;'  Dennis  vj  Loiiisville,  liT.  A;'&  C.  R.  Co.  116  Ind. 
42,  .1,,L.R.A.  448,  ,18  N.,  E.   179;   Hayes   v.  Smith,  15  Ohio  C  C.   300, 
8  Ohio  C.  D,  92,;  Tuigg  v.  Treacy,  14  Pittsb.  L.  J.  N.  S.  226;  Reeves 
■».  .Chicago,  M.  '&  St.  P.  E..  Pp.  24  S.  D.  84,  123  N.  W.  498. 
5  Meyer  y.|  G;reen,  21  Ind.,,App.  138,  69  Am.  S.t.  Rep.  344,  51  N.  E.:  942; 

Glantz  V.  South  Bend,  106  Ind.  305,  o' N.  E.  632."  ' 

SHeiney  v.  Lontz,  147  Ind.  417,  46  N.  E.  605;  Fisher  v.  Louisville,  N.  A. 
;  .&  C.  R.:;Co.,146  Ind.  568,  45  N.  E.  689;  Jolnison  v.  Putnam,  95  Ind. 
57.,    See 'al^Q   note   in   24  L.R.A.  (N.S.)    .58., 

7,  Preparation,  construction,  and  effect  of  verdict. 

,p,a. ,  The.Jormal  ."preparation.- — A;  special  verdict  inustbernade 
up  by  a  submission  to  the  jury  of  a  sufficient  number  of  ques- 
tions to  cover  singly  every  material  factin  issue  under  the, plead- 
ings, which, is  in  dispute  on  the  evidence.^  And  each  question 
submitted  to  a  jury  for  a  special  verdict  should  be  limited  to  a 
single,  dire'ct,  and  coritroVterted  issue  of  fact,  and  should  be  ^b 
stated  that  the  answer  vnll  necessarily  be  positive,  direct,  and 
intelligible.^  So,  interrogatories  should,  whenever  possible,  be 
so  framed  as  to  call  for  categorical  answers.*  Arid  a  special 
verdict  should  be  so  worded  that  each  question,  so  far  as  practi- 
cable, shall  be  susceptible  of  an  affirmative  or  negative  ans'wer.* 
J3u|;  therg  is,  no,  uniform  practice  dete^ir).ining  the  mode, of 
forming  and  su^piitting  spcqial  issu,es.^|to  ^  jury.^,  .Either  party 
may  request, the  court  to  direct  the  jury  to  find  upon,  particular 
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'qntestioiiSjof  fact.®  But  a  mere  request  by  one  party  that  cer- 
id;aini  specific  questions,  and  no  others,  be  submitted  for  a  special 
•verdict,  is  not  sufficient  to  require  the  court  to  malce  such  sub- 
mission.!' '  And  thei  court  is  not  required  to  direct  a  special  ver- 
dict when  not  so  requested  by  either  party."  And  where  the 
jury  in  an  action  is  instructed  by  the  court 'to  return  a  special 
verdict,  either  party  has  the  right,  under  the, supervision  of  the 
court,,  to  submit  to^the, ,jury,a  draft  of  a  special, yerdic,t,,jembra- 
eing  the  facts  in  the  case  which  he  believe.s  the  evidence, tejjds 
,to  prove.*  But  it  is  proper-, for  the  trial  court  to  revise!  inter- 
rogatories submitted  by  the  parties,  and-  to  prepare  and  pro- 
pound for  itself  proper  interrdgatories'  to  the  jury.-"*  Usually, 
the  formal  preparation'  of  a  special  verdict  is  made  by  couns(;l 
of  the  parties,  and  it  is  usually  settled  by  them  subject  to  the 
,CQrrection  of  the  court,  and  after  it  is  arranged  and  reduced  to 
form,  it  is  then'entered  on  the  record.^'-  The  failure  of  the  fore- 
•mari'of  the  jury  to  sign-  a  special  finding  is  not  such  ah  irregu- 
larity as  to  affect  ainy  substantial  rights  of  the  parties.'^ 

The  jury  to  whom  a  draft  special  verdict  is  submitted  may 
modify  it  or  frame  One  themselves,''  and  Should  be  instructed 
that  they  may  do  so.'* 

'1  Baxter  v.  Chicago  &  N.  w.  E.  Co.  104  Wis.  307,  80  N.  W.  644;  Knbwlton 
V.  Milwaukee  City  R.  Co.  59  Wis.  278,  18  N.  W.  17;  Werner  v.  Chi- 
cago &  N.  W.  E.  Co.  105  Wis.  300,  81  N.  W.  416;  Maueh  v.  Hal-tford, 

112    Wis.   40^  ,87    N.    W.   41 G. 

■f ,-( r '  ■  .   ' '       '        '  "   ■     '       -  ■',-■,■ 

8  Jewell  ,v.  Chicago,  St.  P.  &  M.  E.  Co.  54  Wis.  610,  41  Am.  Eep.  63,  12 

"'"N'.' W.  -83;   Union  Cent.  L.  Ins.  Co.  v.  Hollowell,   20  Iiid.  App.  150, 
50  N.'  E.  399;  '  •  :!i 

SMorbey  v.' Chicago  &  N.  W.  R.  Co.  116  Iowa,  84,  89  N.  W.  105;  Freed- 
man  v.  New  Yoilc,  N;  H.  &  H.  R.  Co.  81  Conn.  601,  71  Atl.  901,  15 
,    iV.  &  E.  Ann.  Cas.:464. 

,lHoWsird  V.  Beldenville  Lumber  Co.  129  Wis,  98,  10,8  N.  W.  48;  Hallum 

,      v.Qmro,  122,  Wis.  337,  99  N.  W.  1051. 
B'H^pn  v..  Burns,  70  Tex.  347,  8  S.  W.  48.  , 

6  Foster  V.  Turner,  31, Kan,,  ,5,8,  1  Pao.  145.      ,,    ;., 

7Fenelon  V.  Butts,  53  wis. '344,  10  N.  W,  501,  , '" 

;  8  Ibid.;   J.  I.  Case  Threshing  Maoh.  Co.  ,v.  l^isher,  144  Iowa,  45,  122  N. 

W.   675.,  _"'''■'".  '       ,    '  '"'  '    '    ■     ■ 

•■T^ake   Shore' &  m!' s!   R.   Co.  v. 'stupak,   123   Ind'.' 210,   ti  N"'.   E.   246; 
to'uiaville,  N.  A.  &  C.  E.,  Co.  \.  Flanagan,'  113  Ind.  488,  3  Am.  St. 
■">'■    Eep. '674,  14  N.  "    *'""     "-"=-,'■.  •«......»    7n ,  Ta^  i;  .fja?    a  s  :-wi,H8, 
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10  Lduisville,  N.  A.  &  C.  E.  Co.  v.  Worley,  107' Ind.  320,  7  N.  E.  ,215; 
Chicago  &  A.  R.  Co.  v:  P6arsdn,  184  111.  386, '56  N.  Ej  633. 

llSuj'dam  v.  Williamson,  20  How.  44],  15  L.  ed.  983;  Muinford  v.  Ward- 

'  well,  6  Wall.  42S,  38  L.  ed.  756;  Foster  v.  Turner,  31  Kan.  ^58,'  1 
Pac.   145. 

IS  Cincinnati  v.  Johnson,  7  Ohio  CO.  N.  S.  167,  28  Ohio  C.  C.  377. 

13  Pittsburgh,  Ft.  W.  &  C.  R;  Co.  v.  Ruby,  38  Ind.  294,  3]0,  10  Am.,  Rep.  , 
111    {dictu'nVYi    Hopkins   v.   Stanley,   43   Ind.   553;   558    (so   held   even 
under  the  Indiana  statute,  which  gives  each  party   the  right  to  de- 
mand a  special  verdict). 

"Miller  v.  Shackleford,  4  Dana,  264,  270.  But  if  their  finding  is  not 
sufficiently  definite  tlie  court  iiiay  require  them  to  amend  it.  Kansas 
P.  R.  Co.  V.  Pointer,   14  Kati.   37,  51.  :    i.! 

The  court  may  properly  direct  the  jury  as  to  the.  form  of  their  general 
■verdict  after  they  haye,,fouiid  all  the  issuable  facts.  Dpran  v.^Eyan, 
81  Wis.  63,  51.  N.  W.  259.  , 

The  form  of  a  special  verdict  is  largely  in  the  discretion  of 
the  trial'  cotirt.^  And  one  which  covers  the  issues  will  not  be 
disturbed  because  of  objection  to  its  form.^  And  a  refusal  to 
,  sulpmit  questions, for  a  special  verdict  in  the  forna  in  which  they 
are  proposed  is  not  error,  if  they  are  substantially  and  mtelligi- 
bly  submitted  in  other  forms. ^ 

ifratt  V.  Peck,  65  Wis.  463,  27  N.  Wl  180;  McLimiins  v.  Lancaster,  63 
,Wis.  596,  23  N.  W.  689;  Hoppe  v,  Chicago,,  M.  &  St.  P.  R.  Co.  61  Wis. 

,,,  357,  2.1,  N.  W.  227;  Freedman  y.,' New  York,  N.  h!'&  H.  R.  Co.  81 
Conn.  601,  71  Atl.  90],  15, A.  &  E.  Ann.'  Cas.  464;  Louisville,  .N.  A. 
&  C.  E.  Co.  V.  Flanagan,  ]  13  Ind.  488,  3  Am.  St.  Rep.  674,  14  N.  E. 
370;  Keane  v.  Seattle,  55  Wa«h.  622,  104  Pao.  819,, 

In  practice,  the  formal  preparation  of  a  special  vei-dict  is  made  by  the 
coun.sel  for  the  parties,  and  it  is  usually  settled  by  them,  subject 
to  the  correction  of  the  court,  accordi'ng  to  the  state  of  facts  as  found 
by  the' jury,  with  respect  to  all  particulars  on  which  they' have  passed, 
aii'd  with  respect  to  other  particulars,  according  to  the  state,  of  facts 
which  it  is  agreed  tlHey  ought  to  find  upon  the  evidence  ibef ore ,  them. 
,,,  ,|After,  tjie  special  verdict  is  arranged  apd  it,  is  reduced  to  form,  it 
is  then  entered  on  the  record,  together  with  the  other  proceedings 
in  the  cause,  and  the  questions  of  law  arising  on  the  facts  found  are 
then  decided  by  the  court,  as  in  ca.se  of  a  demurrer;  and  if  either 
party  is'  diBSatisfled  with  the  decision,  he  may  resort,  to  a  cbtirt  of 
"I  fervor,  where  nothiiig  is'open  for  revision  except  the  question  of  law 
inferentially  arising  on  the  facts  Statediir  the!  general  verdict.'  Suydam 
v.'Wil'liamson,  20  Jl6\^:  ii,7',  15  L.  fed.'978.  '  And- ordinarily  no'fiDm- 
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'  petent  or  careful  attorney  would  neglect  r  so ,  important  a  mattpr)  ajS 
this.  .^Louisville,  ,N.-A.  &  G.  II..C0.  v.,  Flan,aga.n,  113  In^.'  488,  14 
N".  E.  370. 

■  "     '  ■  '•'<      It,'.'  ,       T.        •..-■I',  I.  '  :,_l       ,-\  !' 

But.thg  verdict  proposed  shpuld,  fairly  covey,  and  iupludje  all  , the,  cbntro- 
verted  issues,  and  be  reasonably  specific.  Hoppe  v.  Chicago,  M.  & 
St.  P.  E.  Co., 61  Wis.  358,  21  N.  W.  227;  McLimans  v.  'Lancaster,  63 
Wis.  604,  23  N.  W.  689.  Otherwise  ther'e  must  necesaarilf  'he  a' fail- 
;  ure  to  determine  such 'issues  and  the  result  must  be  a -mistrial.  Pratt 
v.  Peck,  65  Wis.  .463,,  27,  ,N.  W-  180.  ,  But  the  court  should  .not  be 
..required  to  prepare  the  verdict.  Case,. v.  Ell^s,  4,  Ind.  ,App.  224,  31 
N.  E.  917.  '    "'"  '  ■     .      ' 

It  (Should  not  he  in  the  if,0;rm  of  interrogatories  submitted  to  the  ju,ry  and 
,  ,, their  answers  thereto.     Hall  v.  Ratliff,  '93  Va.  '32.7," 24  ^.  E.'lOll.' 

In  Indiana,  however,  the  legislature  changed  th^  practice  as  it  formerly 
I         exi3|tied^  of  permitting  the   court  to  submit  to  the  jury  two   special 
..,,yerdicts  drafted  by  the  respective  parties  in  a  narrative  form,  leaving 
the   jurors   to   accept  and '  return   the   ohe  which   they   considered  the 
evidence    sustained    (see    Hopkins    v     Stanley,    43    Ind.    558,    for    the 
former  rule),  and  now  requires  that  a  special  verdict  shall  be  framed 
by  the  means,  of  interrogajtories,  B,ach  of  which  is  to  be  aiiswered  by 
the   jury.   Under   the   evidence,    ahd  '  each   to   be   so   framed   as   to   re- 
quire I  the  finding  thereon  to  embrace  but  a.  single  fact.     The  statute 
as  .amended  directs .  that   counsel,  on   either  ■  side   sljall,  prepare   such 
special  verdict,  meaning  and  intending  that  counsel  on  each  side  shall 
prepare    sUch    a    number'  6f   interrogatories    as '  may    be   necessary   to 
•    ''  cover  all  of  the  facts  material  to  the  issues  in  the  action,  all  of  which 
Interrogatories  are  to  be  submitted  to  the  court,  subject  to  its  change, 
modification,  and  final  approval.     When  so  approved,  the  court  causes 
'  ;^     ,thenij;q  be  uii,mbered,  not  in ,, separate  sets,  but  a?  an  entirety  fjom 
pne  to  tjie,  ,clqs,e, ,  and  submit,  them  to  the  jury  with  the  instruction 
ihaC  each  be  answered  and '  all  returned  as  a  spfecial  verdict  in  the 
cause.     Bower  v.  Bower,  146  Iiid.  393,  45  N.  E.  595.     BU'rns's  Anno. 
'Stat,  1914    (S'upp.   1918')    §   572,  provides'  that  the  court  shall  when 
''requested  by  either  party  instruct  the  jury  to  find  specially  upon  par- 
ticular questions:  of;  fact  to  be  stated' to  them  in  writing  in  , the  form 
qf  .interrogatories  on  any  pr  all  the  issues  in  the  cause. , 

So,  also,  in  Wisconsin,  a  special  verdict  is  in  the  form  of  interrogatories 
submitted  to  the  jury  to  be.  answered  by  them.  Wis.  Stat.  1917,  § 
2858.     Compare  other  Codes  and  statutes  on  this ,  question. 

8  Lindner 'V.  St.  PaulF.  &  M.  Ins.  Go.  93  Wis.  526,  67  N.iWi  1125.  As 
where' it  is  inartificiallyi  worded.     Fennv.  BlaJichard,  2  .Yeates,  ,643. 

NPr  is  the  formal  conclusion,  fijiding  in  the  alternative  on  the  facts  found, 

■  necessary  to  the  validity  of  a  special  verdict  otherwise  unobjectionable. 

Helwig  V.  Beckner,  149  Ind.  131,  46  N.  E.  644,  48  N.  E.  788;  Bower 

v.. 'Bower,  146ilnd.  393j  45.  N.  E.  595,  and  cases  cited;  Hendripkson  v. 

'  'Walker,  32. Mich. -68.  •  Although  it  is  proper  for  the  :court  in  case  of 
'     such  oAission  to  send  the  jury  back  with  instructions  to  add,  the  prop- 
er formal  oojidusion.    Toler  v. .  Keil^er,  81  Ind.  383: 
,4ui(i  .it   is   no   objection   that   a   special ^,v^rd,iet,,  after   finding   ;the,  facta 
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upon  wbicli 'it' calls  fbr,  the; application- of  the  law  for  ^he,  plaintiff, 
makes  a  further  finding  of  fact  before  asking  for  the  conclusion  of 
law  f  OK .  defend  ant.     'BvansviUe  &  T.  H.  E.- Co.  v.  Taft,  2  Ind.  ,App. 
1  237,  28;N.-E.;  443.     j,-i  ,  ,  -    ,      .. 

IReed  V.  MadisonJ  85  Wis.  667,  .56  N.  W.  182;  Berg  v.  phicago,  ,M.  & 
St.  P.  R.  Co.  50  Wis.  419,  7  N.  W.  347; ,  Rowley,,  v,  Chicagp,  M.  & 
St.  P.  R.,  Co..  ,135  Wis-  208,  1J5  N.  W.  865;  H.eflin  v.  Burns,  70  Tex. 
347,  8  S,  W!   48.  •      .    -  ; 


b.  Instruction  of  Jury  as  to. — Instructions  to  the  jury  in  re- 
spect to 'questions  ^03*i  special  verdict  shonklbe  directed  tiicre- 
to  specifically,  and  be  confined  to  such  explanation  thereof  and 
the  latv  in  respect 'thereto  as  toeiiable  the  jury  tO"answev;tkera 
intelligently,  havimg'  regard  to  the:  burden  of  ptoof,  care  being 
exercised  hot  to  suggest  as  to  any  question  the  effect  of  the  an- 
swer thereto  ilpOn'  the 'ultimate  rights'  of  either  party.'  -And 
where  a  special  verdict  is  requested,  no  instructions  are  proper 
■except  such  as.  are  necessary  to  inform  the  jury,  as  to  the  issues 
made,  by  the  pleadings,  the  rules  for  weighing  and  reconciling 
testimony, : and  who  has.thp  burdeniof  proof  as  to  the  facts  to  be 
'found,  and  whatever  else, may  be  necessary  to  enable  the  jury 
clearly, to  understand  their  duties  concerning  such  special  ver- 
dict ,aia(l'1;he, facts, to  be  found  therein.^  When  a'speeial  verdict 
;iSitaken,  general  instructions  on  any  subject  involved  should 
inotbe.given,.^  ,  J^i-nd.  instructions,  regarding  the  effect,  of  an  an- 
swer or,  the  ans^poi's  as  a  whol^  shpuldiuot  be  given.*  The  jury 
■inlay  be,, JD-structed,,  however,,  as  to  the,  nature  of  the  action,  the 
issues, '.the  form, of  the  yerdiet,  and  theii-  general  duties."  So, 
th^  tria,!^  judge  may  propeirly  admonish  the  jury  to  make,  their 
aijBwers  to  the  several  questioiis  submitted  consistent  with  one 
.another.®  So,  questions  of  law  may  arise  in  the  process  of  in- 
vestigation, requijjing  special  instructions  by  the  coiirt.'  And 
.it  is  erroj; .  f qr  the  pourt  to  refuse  proper  instructions  as  to  the 
Aeasure  of '  damages,  provided  all  legal  rules' relative  to  the 
request  for  and  submission  of  suCh  instructions  are  Complied 
with.*    ■    .  ■'■•  '    '      ■  ';  ;;^:     •■    .      .,..  ,  ,,,i 

J.Schrunk.v..St.  Joseph,  120  Wis.  233,  97  N,.  W.  946. 

atJdell  V.  Citizens'  Street  E.,  Co.  15a  , Ind,,  .50,7,  7,1  An?.  St.' Rep.  g[36,  52 

N.  E.  799;  Louisville,  N.  A.  &.  C.  E.  Co.  v.  Frawley,  110  Ind..  18,  9 

N.  E.  594. 
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s'tonch  V.  Hartford,  132  Wis.  40,  87  N.  W.  816;  Gofesel  v.  Davis,  100 
"Wis. '678,  76  N.  VP.  768;   Reed  v.  Madison^  85  Wis.   667,  58  N.  W. 

'■'"'  182;  Louisville,  N.  A.'&'C.  E.  Go.  v.  Hart,  1.19  Ind.  273;  4  L.R.A. 
549,  21  N.  E.  753;  Bower  v.-Bower,  146  Ind.  393,  45' N.  E.  595:;-Mor- 
rison  v.' Lee,  13  N.  D.  SOI,  102  N.  VP.  223;  Cole  v.  Crawford,  69 
Tex.  1'2'6,' 5  S.' W. '6'46.    '         ■  ■■ 

4  Baxter  v.'  Chicago  &' K.  W.  R.  Co.  104  Wis.  307, '80  N.  W.  644;  Mlssiiislcie 

V.  McMurdo,  107  Wis.  578,  83  N.  W.  758;  Bdttom'S  v.  Seaboard  & 
R.  R.  Co.  109  N.  C.  72,  13  S.  E.  738;  Morrison  v.  I^e,  13  N.  D.  591, 
:102  N.  W.  :223.      ■.,    ■'    ■  r  .  ,     ,  , 

6  LouisvM-le,  N.  A.  &,  .C.  R.  Co.  v.  Hart,  119  Ind,  273,  4  L.R.A.  ,549,  21 
N".   E.   753.  ,,      ^ 

6Hoppe  V.  Chicago,  M,  &  St.  P.  R.  Co.  61  Wis.  357,  21  N.VS^.  227. 

7Padiicah-&  L.  E.,R..Co.  v.  Letcher,  ,5  Ky.   L.  Rep.   2,52.  ,       , 

8  Western!!.  Teleg.  Co.  v.Newhouse,  6  Ihd.  App.  422,  33  N.  E.  800.  For 
instructioi)  to  jury  as  to,,  see,  also,  note  in  24  L.R.A.  (N.S.),  62. 

'  c.  Unioii  of  special  with  general  verdict. — The  rnle  has  been 
laid  dbwii  in  a  Federal  court  that  a  special  verdict,  however 
constructed,  should  state  all'  the  facts  es'seiitial  to  the  determi- 
natipii.  of  the  issues  of  the  case,  and  should  not  be  accompanied 
by  a  general  verdict,  and  that  a  judge  may  properly  refuse'tb 
require,  a  jury,  to  auswer  special  interrogatories  in  addition  to 
returning  a  general  'verdictl''  Anda'  state  law'that  a  judge  sh&il 
reqiiire  the  jury  to,  answer 'spdcial' interrogatories  in  addition 
to  their  general  verdict  ha!p  no  application  to  the  cotirts  'of  ■  the 
United  States.^  The  right  of  state  courts  to  order  and  render 
special  verdi(3ts  would  seem-to  depend  upon  statutory  provisions; 
but  it,  seems,  to  be  t^ie  general,  if  not  universal,  practice  to  per- 
mit  them,  unkss  the  statute  is  so  worded  as  to  effect  a  prohibi- 
tion.^ ,  AnA  a, statute  authorizing  special  findings  of  fact  by 
a  jury,  and  providing  for  judgment  lipoii  them  if  they  are  in- 
^oonsisteiit  with  the  general  verdict,  does  not  violate  the  con- 
stitutional right  of  trial  by  jury.* 

1  Daube  v,  Philadelphia  &  R.  Coal  &  I.  Co.  23  C.  C.  A.  420,  46  U.  S.;  App. 
591,  77  Fed.  713. 

5  Indianapolis  &  St. 'l.  R.  Co.  v.  Horst,' 93  U.  S.  291,  23^  L.  cd.  898;  Mc- 
"'■  '''EhVee>.' Metropolitan  Lumber 'Co.  10  C.  :C.  A.  233,' ;  37  U.  S.  App. 
*■     '  •  2^6;  69  Fed.'  302.^ 

8 See  cases   in  note  in  24  L.R.A. (N.S.)    64. 


SXVH.    SPECIAL  VERDICT,    QTJ^ST,];ai5Ig    AND   FINDINGS.       ijS^t 

4  Walker  v.  New  Mexico  &  S.:  P.  R.  Co.  165  U;  S,  593,  41  L.  ed,.  837,  17 
Sup.  Ct.  Kep.  421.  '   .  .   ,, 

The  general  rule  is  that,  when  a  special  verdict  or  special 
fin'dingS'  of  fact  by  a  jury,  taken  aiid'  construed  together,  are 
irreconcilable  and  inconsistent  with  their  general  verdict,  the 
former  must  control  the  latter,  and  the  coiirts  shall  give  judg- 
ment accordingly  on  the  special  verdict  or,, findings,  notwith- 
standing the  general  verdict.^  When  a  general  verdict  is  fflund, 
and  pai;(;icu]ar  qi;i,estions  of  fact  are  al^o.  answered,  by  the  jury, 
however,, the  general  verdict  decides  all, the  issues,  and,  if/ the 
findings  upon  the  partienlar' questions  are  not  inconsistent  there- 
with, judgment  follows  the  general  verdict.^  To  entitle  a 
party  to  a'  judgrneht  upon  a  special  verdict,  against  a  general 
verdict  in  favor  of  the  other  party,  the  special  findiiigs  must  be 
irreconcilably  inconsistent  with  the  general  verdict.^  ^nd 
where,  a  general  .yerdict  is  .resiidered,  and  also  a  special  verdict 
or  a:^lswers  to,  interrogatories,  no  presumptiop  can,  be  indulged 
in  favor  of  the  special  verdict  or  answers  to  the  interrogatories, 
but  all  reasonable  presumptions  will  be  indvJged  to,  sustain  the: 
general  verdict.*   ,  ,      ,, 

To  entitle  a  party  having  the  burden  of  proof  to  a  judgment 
upon  a  special  verdict,  notwithstanding  a  general  verdict  in 
f g,^(j>r!  o;^  , the  ptjier  party,  the,  specia^,  findings  must  , of  them- 
seflves,  or  ,y7hen  taken  together  with,  the  f;apts,  admitted  by  the, 
plea,(^ingp,  be  su^cientto^  e,st^blish  or  defeat,  ^s  the  case  may 
1^^,  the  right  tq-recoyer.'        ,       ,  ,,^  ,  ,  ,    ,     , 

And  wherp  the  fac};,s  specially^  foun.dj  in  a  yerdict,  w^ien  .con- 
strued together,  are  manifestly  inconsistent  with  each  .other, 
ajxd.  con^^-adictory  and  uncertain  in  their  meaning,  such  speqial 
findings  of ,  fact  will  nqt  control  ,th(^  general  verdict,  though  they! 
a,re  inconsistent,  but  the.latte.r  must  stand,  and  judgment  must 
be 'rendered  withon^it  regard,  tp  the  special  fiujdings  of  the  jury,° 
Nor  can  judgmen,t,,W;nr  of)siai}te  veredic^to^  he  giyen  for  either 
party,; , where,  the  special  verdict  i^^  inconsistent  and,  contradic-. 
tory,,un|til,the  cpn^icting  portions  of  it.  are  Siet  aside.^.  J 

1  Grand  Rapids  &  I.  R.  Co.  t.  McAniially,  98  Ind.  4 1 2 ;' M'orford  v.  Chicago, 

1.  &  L.  R.  Co.  158  Ind.  4'^4;  63  N.  E.   857;   Warring  v.  Freear,  04' 

Gal:  54,  ,28  Pae.:  315;   Simmons  v.  Hamilton,  56  Ciil.  4!)3:    Stanley  v. 

,  lAtehison,  %,,&  S,.'.  F.  R.  ,Co.,,78  Ka,n.  87,  96  Pac.  34j,iMi^ouri,  .K.,  d^' 
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■      T;  E.  Co.:  V.  Bussey,  66  Kan.   735,'71  Pac,  261;    Severy  v.  Chicago, 

K.  I.  &  P.  R.  Co.  6  Okla.  153,  50  Pac.  162;   Reeves:  v.  Chicago,  M. 

&  St.  P.  R.  Co.  24  S.  D.  84,  123  N.  W.  408;  Davis  v.  Farraington,  42 

.     Wis,  425;  Lemke  v.  Chicago,  M.  &  ,St.  P.  R.  ,Co.;3p  Wis.  ,449.    .  p- 

S-EiBemann  v..  Swan,   6   Bosvir.   668;    M'Miehen,v.   Amos,   4   Rainjv,   (Va.:)-; 

3  Hardin  v.  Branner,  25  Iowa,  ,364;  T£fte  v.  M;issouri  V,  R.  po.  1,43  ,];i,l.-! 
App.  289;  Hershman  v.  Jlershinan,  63  Ind.  451;  Tlioinpaon  v.  Cin- 
cinnati, L.  &  C.'R.  Co.  54  ind.  107;   Wabasli  R.  Co.  v.'  Ifeist'er,  lO^i' 

■     "'ind.   609,   67   W.'E. '521.  '  ".';:-'■ 

*  JeiTeisonville  v.  Gray,  165  Ind.  26,  74  N.  E.  611;   Union  Traction  Co.  v. 

Vandercooki  32  Ind.  App.  621,   69  N.  E.  486;    Central   Union  Telepli. 

Co.  V.  Fehring,  146  Ind.  180,  45  N.  E.  '64;   Chicago  &  N.  W.lR.  Co. 

V.  Dunleavy,  129,  111..  132,;  22  N.  ,E.  15.  ,,,,,,, 

SHardinv.  Branner,  25  Iowa,  364;  Rice  v.  Evansville,  108  ,Ind,  7,  ,58  Am. 

Rep.  ,22,  9  N.,E.  139;,, McCoy  v.,  Kolcomo  R.  &  Light  Co,  1,58,  Ind.;  362, 

,    ,  ,64  N.  E.  ,92;  Louisville  &  N.  R.  Co.  v.  Brice,  84  Ky..298,  1  S,  W.'  483.'^ 

BRedelslieimer  v.  Miller,   107   Ind.  485,  .8  N.  E.  447;   |Valjijsh  R.'Co.' v. 

'Savage,  110  Ind.  156,  9  N.  E.  85;  St.  Louis  &  s!'f.  R.  Co.  v.  Bricker, 

61  Kan.  224, 'o9  Paic.  268;   Stanley  v.  Atchison,  T.  &  S.  F.  R.  Co.  78 

Kan.   87,-  96'  Pac.    34.     '  '  •  "^      ' 

■JConroy  v.  Chidago,   St.  P.   M.  &  0.   R.   Co. '96  Wis.  243,   .S«  L.R.A.  419, 

70  N.  W.  486.     For  union  of  special  with  general  verdict,  see'Slso 

note  in  84,  L.R.A.(N.S.'),  64. ,   ;,!    .,'     -.'ir';.       ,....,,  V 


"  'd.  Construction. — A  special  verdict  slioiild  be  construed  re.a- 
sonably  and  fairly,  giving  lioheed  'to  slight' defects  and 'subtile 
and  refined  distinctions,  arid  giving  no  aid  by  intendment  or  iii-' 
ferences  other  ^tlian  those  which,  necessarily  follow.^  And  iii 
construing  a, special  verdict,  the'  court  should  look  to  tlie  entire 
verdict,  and  not  to 'isolated  ot  detached  parts  of  it.*  All  the 
parts  should  be  considered  together  with  a  view  to  harmonize 
them,  arid  if  this  is  possible  without'  violating  the  apparent 
sense  of  any  material  finding  when  so  compared  with  all  other 
parts  of  the  verdict,  there  is  no  snfcH  ambiguity  as  will  render 
the,  verdict  insiifficient  to  susta.in  a  judgment.^  And  facts 
gathered  from  several  findings  of  a  special  verdict,  although 
not  stated  iri  logical  or  consecutive  order,'  must  be  considered 
as  an  entirety, ,  and  npt  in  fragmentary  parts.*.  So,  findings  of 
fact  in  special  verdicts  must  be  fairly  construed  with  reference 
to  I3i6  pleadings  and  the  manifest  intention  of  •■the  trial  court." 
The  true  meaning  of  the  jury  is  to  be  sought  for,  and  the  verdict 
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is  iiot  to  be  coiistrueii  with' the  strictness  applicable  to  pleadingsj 
but  liberally  and  with  a  view  that  it  shall  stand  rather  than 
fall."  So,  it  is  the  duty  of  the  court  to  harmonize  the  special 
findifigs  with  the  general  verdict  in  support  of  the  judgment 
rendered,  if  possible.^  However,  it  is  error  for  the  court  to 
assume  a  fact  about  which  the  evidence  is'conflictiiig,  and' fail 
to  submit  to  the  jury  th^i  issue  relative  to  such  fact.'  '  And*  courts 
are  coiifined  to  tlie  facts  found  in  a  speciall  Verdict,"  and  cannot 
resort  to  the  evidenc.e  to,  supply  substantial  omissions'.""'  A' 
special  verdict  will  be  construed  mOst  strongly  against  the  party 
having  the  ]3urden 'of.'procjf.^'  'And' where  a  iindin'g','  regarded 
either  by  itself  or,  in 'the  light  of  other  findings,  is  not  specific 
and  certain,  and  the  jury  is  discharged  Avithout  any  objection 
to  it,  or  any  effort  to  have  it'ijiade  specific  and  certain,  it  will 
thereafter  be  construed  against  the  party  in  whose  favor  it  was 
found.  *^ 

iEeckiiell  v.  Hosier,  TO  Irid.  App.  5,  37' N.  E.,  580;  Keller  v.  Gasldll,  20 
Ind.  App.  502,  50  N.  E.  363;  Branson  v.  Studabakor,  2  33  Ind.  a47, 
33  N.  E.iflS';  Woodward  v.  Davis,  127  Ind,  172,  26  ,N.  E..  eS?-;  Pullman' 
Pajiice  Car,  Co.  v.,  .Gaylord,  9  Ky.,  L.,  Pep.  5B;  Mayo  y.  Keaton,  78 
Ga.  125,  2,S.  ,E.  687;  Cpblv  v.  Wise,  71  Ga.  ,103.,  ...        , 

aiVoris  V.  Star  City  Bklg.  &  L.  Asso.  ,20  Ind.  App.  G30,  50, IJ.  E. '779; 
Tate  V.  Missouri  P.  R.  Co.  143  111.  App.  289.' 

3  Keller  v.   Gaakill,   20   Ind.   App.   502,   50  N.   E.   363;   Branson'  v.   Studa- 

baker,  133  Ind.  147,  33  N.  E.  98;  Alhambra  Addition  Water  Co.  v. 
i  Eicliardson,  72  Gal.  ,598,  14  Pac.  ,379;  .  Fenn  v.  Blanchard,  2  .Yea|;es, 
'      543!         '  "  ■  '"  '',  '''    '  '-■■-''    ■'■■    .-' 

4  Louisville,  N.  'a.  &'  C.  K.  fcoi'v.Lyiich',  I'if  'liid'.  165,  34  L.R.A.'293,''44' 
"''n.  B.  997,  46  N.' E.  '471';.   "'    ■"   '     '     ■'  '     "^  -  '    -.'•'■; 

BFenske  v.  Nelson, '74  Miii'n.  1,  76  N"'.'W.'785;  Evevit  v.  Walwortli  County 
••       Bank,   13  Wis.  :4fe0. 

SMi'ller  v.'Slia'ckl'cford,' 4  Dana,  274.i        -  ',   , 

■?  Missouri, 'K.  &  T.  E.  Co.  v.  Bussey,  66  Kan.  735,-71  Pao.  261. 
SKi'lgbre  v.  Moore,  14' Tex.  Civ:  App.  20,  36  S.  W. -317.  ■  ,  - 

9  Fenn   v.  Blancliard,   2  Yeates,   543;    MeCormick  v.   Roj'al   Ins.   Go.   163 

Pa.:l84,  29iAt!.  747;  Loew,  v.-.S,tocker,  61  Pa.  ,347. 
lOLouisvillerN.  A.  &  C.  R.  Co.  v.  Quinn, .14  Ind.  App.  554,  43  N.  E.  240; 
,  ,Mayo  V.  Keaton,  7,8  ,G,a.  ]?5,  2  S.  E.  687;  C;ob,l),v.  Wjs^,  71  Ga.,103. 
"Vujsville,  i^i  A,  &.  C.  E.  Co.  v.  Costello,  ,9,  In4.,  App. ,  ^62,  36  ,Nj -?;. 

j299f  ;.    ',     ,,■       ,,   ■  ,  '  M         ,;-,       ;    ';'       ■'  !■ 

"Kansas  P.  E.  Co.  v., Pointer,  14  Kan.  37.  ' 
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Foi  attej:. '  cases  as  to  oonstruction  o£  special  verdict,  see  note  in  24  L.R.A. 

'  ■\'M.S.)76.  '  '! 

8.  Cprjjeetioii  of;  verdict.  ,,  ■ 

;  a.  By  rejection.,  of  surplusage. — Where  there  is  enoiigh  in  a 
special  verdict, , to  authorize  a  judgment,  other  facts  insufficient, 
but  not  inconsistent,  may  be  regarded  as  surplusage.'  , -A-ifd 
probative  facts, , or  conclusions  of  law  contained  in  the  findings 
must  be  totally, disregarded  by  the  court  when  it  comes  to  scruti- 
nize thp  legal  value  of  the  facts  found.*  Where  a  special  verdict 
inqludea.  findings  of  evidence,  conclusions .  of  law,  or  matters 
outside  the  issues,  such  findings  will  be  disregarded,  and  if  the 
yerdict,  stripped,  of  such  superfluities,  is  still  sufficient  to  sup- 
port a,  judgment  either  way  under  the  issues,  a  motion  for  a 
venire  de  novo  will  be  overruled.' 

1  Miller  v.  Shacldeford,  4  Dana,  274. 

For  rlote  on  correotion  of  speeial' verdict  by  rejecticjn  of  surplusage,  see  24 
'L.E.A.(N.S.)   72.  - 

2  Ginn  V.  Myrick,  3  Ohio  N.  P.  N.  S.  448,  16  Ohio  S.  &  C.  P.  Dee.  558. 
'Pittsburgh,   C.  &  St.' L.  R.   Co.' v.  Adams,   10.5  Ind.   151,  5  N.   E.   187; 

Reeves  v.  Grottendicls,  131  Ind.  107,  30  N.  E.'  889;  Paxton  v.  Vinceniips 
Mfg.  Co.  20.  Ind.  App.  253,  50  N.  E.  583;  Wysong  v.  Nealis,  13  Ind. 
App.  165,  41  N.  E.  388;  Ginn  v.  Myrick,  3  Ohio  N.  P.  N.  S.  448,  16 
Ohio,  S,  &  C.  P.  Dec.  558.     m, 

i.  By  amendment^- — The  trial  court  inay  at  any'  time,  by 
ameii^mpUjt, ,  correct  a  clerical  error  in  a  verdict  to  make  it  con; 
form  to  the  real  issue  which  ha's  been,  submitted  to  thp  jury, 
a,j!i|d  the^  power  to  do  so  is,  not' limited  to  the  period  before, the 
verdict  has  been  returned  by  the  jury.'  And  if  important,  un- 
disputed facts  are  omitted  by  mistake  from  a  special  verdict, 
or  are  incorrectly  recited .  therein,  the  coui^'  may,  upon  full 
proof  thereof,  so  amend  or  mold  the  verdict  as  to, make, it  con- 
form to  the  undisputed  facts.*  So,  where  any  one  of  the.find- 
ings  of  a  special  verdict  is  not  specific  and  certain,  either,  party 
may  require  that  it  be  made^so  before  thfe  jury  is' discharged.' 
And  where  there  are  two  or  rhore  issues  in  an  action,  and  a  ver- 
dict'is  fouiid  as  to  some  issues,  but  is  silent  as  to  others,  the 
verdict  is  amendable,  if,  by  the  certificate  of  the  judge,  it  shall 
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appear  that  there  "was  no  other  matter  in  trial  except  what  is 
embraced  in  the  issues  on  which  the  verdict  is  sufficient,  and 
this  may  be  corrected  even  pending, a  writ  of  error.*  So,  if  the. 
inconsistency  between  the  findings  arises  from  a  mistake  in  fram- 
ing the  question  submitted  to  the  jury,  the  proper  course  is  to 
amend  the  questions  so  as  to  conform  to  the  true  intention.'  A 
verdict  may  be  amended  by  the  judge's  notes  in  the  appellate 
court  after  error  brought  and  joinder  in  error."  And  where 
the  verdict  is  sufiicient  in  substance  to  conclude  the  parties  up- 
on the  issues  tried,  the  appellate  court  may  make  it  right  and 
give  it  appropriate  words  by  amending  the  transcript  and  order- 
ing the  record  below  to  be  corrected.'  And  in  a  civil  case  it 
may  be  amended  by  the  notes  of  the  clerk  of  assize.'  -  But  a, 
special  verdict  cannot  be  amended  by  the  minutes  of  the  judge 
without  the  consent  of  both  parties.^  So,  where  there  is  the 
slightest  doubt  as  to  what  transpired  on  the  trial,  or  if  any  ex- 
ists that  the  whole  ease  has  been  disposed  of  by  the  court  and 
jury,  an  amendment  to  a  special  verdict  should  not  be  allowed/" 
And  a  material  finding  in  favor  of  the  plaintiff  cannot  be  strick- 
en from  the  record,  and  a  judgment  rendered  for  defendant, 
where  there  is  any  evidence  to  support  it.^^  Nor  can  a  njateria,! 
finding  in, a. special  verdict  be  amended  by  the  court,  and  a  dif- 
ferent one,  in  whole  or  in  part,  substituted  for  it,  though  there 
is  evidence  to  support  it.^^  And  the  ,omission  of  a  jury  to  fin^ 
a  verdict  on  one  of  the  issues  joined  in  a  case  cannot,  be  cor- 
rected on  writ  of  error.** 

1  Aetoh  V.  Dooley,  16  Ho.  App.  441. 

A  full  review  of  the  authorities  on  amendment  of  special  verdict  will  be 
found  in  a  iiote  in  24  L.E.A.(N.S.)    72.  '  ' 

2MeCormick  v.  Royallns.  Co.  163  Pa.  184,  ,29  Atl.  747;  Crich  v.  Wil- 
liamsburg CityF.  Ins.  Co.  45  Minn.  441,  48  N.  W.  198. 

» Kansas  P.  E.  Co.  v.  Pointer,  14  Kan.  37. 

4  Clark  V.  Lainb,  6  Pick.  516;  Jones  V.  Kennedy,  11  Pick.  135. 

B'McHale  v.  McDonnell,  175  Pa.  632,  34-  Atl.  966. 

6  Clark  V.  lAtnb,  8  Pick.  415,  19  Am.  Dec.  332;  Walker  v.  iDewihg,  8  Pick. 

520;  Petrie  v.  Hannay,  3  T.  R.  669.  ,:  ,    n 

7  Burhans  v.  Tibbits,  7  How.  Pr.  21. 

8E.  V.  Keat,  ISalk.  47,  91  Eng.  Reprint,  47. 

8  Walknr  v    Dpwincr    8   PioU     R9.n 
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lOBurl^ans  v.  Tibbita,  7  How.  Pr.  21.                                   ,,  ;           ,,     ,,        ,^ 
u'conroy  v.  Chicago,  St.  P.  M,  &  0.  'e.  Co.  96  Wis.,  243,^  38  L.E.A.  419, 
7"0  ISr.,  W.  486.         "'         ''  "       ,  ■      '      ■■     '! 

laSheehy  V.  Duffy,  89  Wis.  6,'6i  n!  W.  295.  '    .  '. 

isilidiiieton  V.  Quigley,  12  N.  J.  L.  352.  .    '  i'       '       , .  ■ 

c.  By  venire  de  novo.r—Tt  is  only  where  a  special  verdict  is 
defective  in  form,  as  distinguisKed  from  substance,  that  it  will 
be  remedied  by  venire  de  novo,  which  is  a  process  by  which  the 
verdict  is  sent  back  to  the  sanie  jury  for  re-examination  and 
correction.^  And  a  motion' for  a  venire  de  novo  will  not  be 
sustained  except  where  there  is  some  defect,  uncertainty,  or  am- 
biguity upon  the  face  of  the  verdict,  rendering  it  so  defective 
that  judgment  cannot  be  rendered  upon  it.*  So,  a  verdict  which 
finds  the  svibstance  'of  the  issues,  and  is  free  from  uncertainty 
and  ambiguity,  and  assesses  dkinages,  aiid  is  not',  so  defective 
^s  to  prevent  the  rendition  of  judgment  thereon,  is  hot  subject 
to  a  venire  de  novo.^  But  wherQ  a  special  verdict  is  so  ambigu- 
ous or  uncertain  that  the  court  cannot  say  for  what  party  judg- 
nieiit  ought  to  b^  given,  a  venire  de  novo  dught  to' be /awarded.* 
And  this  is  so  although 'there  is  sufficient  evidence  to  establish 
the  facts  hot'  distinctly  found.'  And  a, motion  for  a  venire,  de 
novo  is  proper  where  there  is  a  failvire  to'  assess  damages,^  or 
where  the  special  verdict  omits  to  find  the  facts,''  or  where  the 
finding  was  of  less  than  the  whole  matter  'put  in  issue.'  '  And' 
where  the  facts  found  show' that  there  were  other  facts  touch- 
ing which  there  was  evidence,  the  proof  of  which  is  hot  nega- 
tived by  the  finding,  the  court  should  award,  a  venire  de  novo.' 
So,  if,  instead  of  the  facts  which  ought  to  have, been  found  by 
special  verdict,  it  states  only  matters  of  evidence  in  relation 
thereto,  , the, reipedy  is, by  motion  for  a  venire  de  novo.*". 

A  jury  cannot  he  required  to  reconsider  a  verdict,  however, 
when  the  one  offered  was  a  plain  and  explicit  response  upon 
the  issues,  submitted.*'  And  this  is  so  though  the  finding  em- 
braces more  than  is  necessary.'*  So,  that,  a  special  verdict  con- 
tains no  finding  upon  particular  matters,  of  ifactin  issue  is  not 
sufficient  ground  for  a  venire'  de  novo.''    ' 

1  Citizens'  Bank  v.  Bolen,  121  Ind,  301,  ,23  N.  E-  146;  Reeves  v.  Gmtten^ 
dick,  131  Ind.  107,  30  N.  E.  889.         ,,         .  ,  .       ,.         ,,  ,i     '    v 
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« In^iaftapolis,  P.   &  C,  R.:  Co.  v.   Bush,   101   Ind.   5,82;    Hadley  v.   Lake 

,   Erie  &.W.  R.  Co.  21  Ind.  App.  675,  51  N.  E.  337;  Heckelman' v.'  Rupp, 

85   ind..  286;    Central   Union   Teleph.   Co.   v.   Fehring,   146   Ind.   189, 

45'  N.  E.'  64;   Bartley  v.  Phillips,  114  Ind.   189,  16  N.  E.  508;   Brown 

''    V.  Ralston,  4  Rand.   (Va.)   504. 

S  Hershtaan  tJ  Hershman,  >  63  Ind.  451 ;   Louisville,  N.  A.  &  C.  R.  Co.  v. 

Flanagan,  113  Ind.  488,  3  Am.  St.  Rep.  674,  14  N.  E.  370;   Wabash 

County  V.  Pearson,  120  Ind.  426,  16  Am.  St.  Rep.  325,  22  N.  E.  134. 

4  Bellows  T.  HalloM'ell  &  A.  Bank,  2  Mapon,  31,. Fed.  Cas.  No.  1,279;  Ward 

v!  Coeiira,n,  150  U.  S.  ^97,  37  L.  ed.  1195,  l4  Sup.  Ct.  Rep.  230;  Stod- 

der  V.  Powell,   1   Stew.'  (Ala.)    287;    Spfaker  v.   Armstrong,  79   Ind.' 

'      577;  Bossekef  V.  Cralner,  18  Ind.  44;  Cincinnati  &  C.  E.  Co.  v.  Wash'- 

burn,  25  Ind.  259 ;  Graham  v.  Bayne,  18  How.  60,  15  L.  ed.  265 ;  Pren- 

,  tice  v.iZane,  8  How.  484,  12  L.  ed.  1166;  Barnes  v.  Williams,  11  Wheat. 

■  415,  6  L.  ed.  508, 

Where  ;the  jury  return  evasive  and  equivocal  answers,  the  court  should,  on 

mo,tion,  require  the  jury  to  make  definite  arid  unequivocal  answers. 

'  "  fetewirt  v.   Hennirigsen   Rroduce   Co.   88  Kan.'  521,   129   PaeJ  l81,   50 

L.R.A(N.S.)  Ill,  Ann.  Cas.  lbl4B,  701:  '     ' 

BWard  y,  Cochran,  150  U.  S.  597,  37  L.  ed.  1195,  14  Sup.  Ct.  Rep.  230; 

Barnes  v;  William'si  11  "Wheat,  415,  6  L.  ed.  508. 
8  Brickley  v.  Weghorn,  71  In4-  497 ;  Bosseker  v.  Cramer,  18  Ind.  44 ;  Smith 
'      V.  JeJffries,  25  liid.  378;  Whitwbrth'  v.  feallard,  56  Ind'.  279.  '    '' 

^  Seward  v.  Jackson,  8  Cow.  406. 

8  jiosseker,  v.  Cramer,  18  Ind.  44;   Smith  y,  Jeffries,  25  Ind.  378;   Hous- 
''  jWorth  v.  Bloomhuff,  54  Ind.  487;  Whitworth  y.  Ballard,  56  Ind.  279; 

Jenkins  v.  Parkhill,  25  Ind.  473. 

9  Sew^n  v.  ,Gl,idden,  1  Ala.  52.  i  -  ,        ■, 
IP  Jones  V.  Baird,,  76  Ind.   16,4;    Dixon  v.  Duke,  85  Irid.  ,434;   P,a.rker  v. 

Hubble;  75  Ind.  580,;  Boyer,  v.  RobCirtson,  144  Ind.,q04,,43  N.  E.  879; 

Cherry  v.  Slade,  7  N.  C.   (3  Murph.)   82;  Graham  v.  Bayne,  18  How. 

60,  15  L.  ed.  265. 
"  State,  V.  Arrington,  7  N.  C.   (3  Murpli.)   571. 
12  Dehority  v.  Nelson,  ;56  Ind.  414.        ,   ,  .  i  i     ; 

ISBvansville  &  T.  H.  R.  Co.  v.  Taft,  2  Ind.  App.  237,  28  N.  E.  443.. 

d.  By  new  trial.'- — The  proper  practice  wheii  a  special  ver- 
dict js,  insufficient,  insensible,^  or  in, violent  antagonism  to  the 
evidence,  is  to  set  it  aside  and  grant  a  nejw^ trial.*  So,  where  a 
special  verdict  or  finding  does  not, coyer  all  the  issues  in  a  case, 
or  all  the  i^cts,  invplved  in  any  of  the  issues,  the  remedy  is  ,hy 
a  motion  for  a  new  trial,^  and  hot  by  ra,otion  fo^r  a,  yepire  de 
novo.*    And  the  same  rule  applies  where  the  verdict  finds  facts 
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not  'within  the  issues,*  or  facts  not  established  by  the  evidence.* 
If  a  special  verdict  ought  to  have  fftund  facts  which  are  not 
found,  the  remedy  is  /by  motion  ,for  new  trial,  on, "the  ground 
that  the  verdict  is  contrary  to  law.°  And  a  trial  judge  who  con- 
siders that  certain  sp6bial  findings  are  not  sustained  by  the  evi- 
dence is  undei^  duty  to  set  them  £iside  on  motion.'  And  where 
issues  triable  by  jury  were  hot  submitted  to  the  jury  in  the  mode 
required  by  law,  there  is  no  alternative  but  to  reversfe  the  judg- 
ment with  directions, that  a  trial  be,  had  upon  all  the  material 
issues  of  fact.'  A  mere  defect  in  a  special  verdict  or  iyiding  of 
the'court,  however,  cannot  be  reached  by  a  motion  for  new  trial.' 
ISTor  Can' an  inconsistency  between  a  general  verdict  and  answers 
to  interrogatories  be  presented  by  a  motion  for  'n^w  trial.'" 
And  a  new  trial  for' failure  to  find  facts  which  the  evidence 
tended  to  prove  is  properly  denied  where  such  facts,  if  found, 
would  not  have  changed  the  result. ''' 

I  state  V.  Blue,  84  N.  C.  gOT ;,  Byington  v.  Merrill,  11? ,  Wis.'  2ll,  8,8  N. 
^     W.  26.   , 

a  Citizens',, Bank  v.  Bolen,,,12]  Ind.  301,  2.3  N.  E.  148;  Louisville,  N.  A. 
&  C.  R.'  Co.  V.  Hart,  119 '^ind.  273,  4  L..E.A.'  .')49,  21  N."  £  753;  Vinton 
V.  Baldwin,  95  Ind.  433;  Crich  v.  Williamslourg  CityFl  Ins.  Co.  45 
, Minn.  441,  48  N.  W.  19S;  Hilliard  v.  Outlaw,  92  N.  C.  266;  Beare 
V.' Wright,  14  N.  D.  26, '69  L.E.A.  40&,  103  ^f.  W  632,  8  Ann.  Oas. 
1057. 

SHeiney  v.  Lontz,  147   Ind.  417,   46   N.  E.  665;    Brazil  Block  Coal   Co.  v. 

'     Hoodlet,  129   liid.  327,  2T  N.  E.   741;   Louisville,  N.  A.  &  C.  R.  06. 

V.  <3reen,  120  Ind    367,  22  N.  E.  327;  Ex  .parte  Walls,  73  Ind.  95.' 

As  to  remedy  by  venire  de  novo  geiierally,  see  supra. 

4  Indianapolis,  P.  &  C.  E.  Co.  v.  Busli,  101  Ind.  582. 

6  Louisville,  N.  A.  &  C.  E.  Co.  v^  Greeii,  120  Ind.  367,  22  N.  E.  327;  Indiana, 
B.  &  W.  E.  Co.  V.  Finnell,  116  Ind.  414,  19  N.  E.  204. 

6  Lafayette  v.  Allen,  81  Ind.  166;  Aydelotte  v.  Billings,  8  Cal:  App.  673, 
97  Pac.  698. 

"I  Casev-Swasey  Co.  y.  Manchester   Fire  Ins.   Co.   32  Tex.  Civ.  App.  ,158, 

/73'"S.  W.  864:'  "'  ■'     '      ''"      '     ■'"•'■'  '  ''    ■'' 

siiodges'v.  Easton,  106  U.  S'.  i<i^,  27  L.  ed!  169,  1  Sup.  Ot.  Rep.  309. 
9  Smitii  v.  Jeffries,  25  Ind.  378.   ' '  '         '  -  '      '     ' 

lOBricldey  V. 'Weghoi-n,  71  Ind._497.  '    , 

II  Ft.  Wayne  V.  Durnell,  13  Ind.  App.  B'69,  42' N.  E.  242.     For  new  trial 

as  remedy  for  (Sorrectiou  of  special  verdict;  see  also  note  in  24  L.R.A. 
'(N.S.)   7(i.  '-'  '•''''.'  ■    '   '   ' 
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B.  Special  Questions  and  Findings. 

9.  Power  of  court  to  put  special  questions. 

The  court  has  power,  Unless  otherwise' provided  by  sta'tiite,  to 
require  a  jury  on  rendering  a. general  verdict  to  lind  specially 
upon  any  questions  of  ;f act  in  the  issues  submitted 'to  thepi-^ 
So ,  doing  is  in  the  discretion  of  the  judge,,^,  in  respect  to  t^ie 
nuiuber,  form,  character,  and  substance  of  ithe  questions/  unless 
made  matter  of  right  by  the  statute.* 

iMcMasters  v.  Westchester i  County  Mut.  Ins., Co.  25  Wend.  279,;. Dyer  v. 
Greene,  23  Me., 464;  Spaulding  v.  ,Ro.bbins,  42  Vt.  90-93;  Ricliardgon 
v.  "Vyearej  62  N.  H.-80.  , 

The  exercise  of  this  power  does  not;  depend  on,  the  consent  of  the  parties. 
Freedman  V.  New  York,  N.  H.  &  H.  R.  Co.  81  Conn.  601,  71  Atl.,901, 
15  Ann.  Cas.  464,  and  note  on  common  .law  power  and  duty  of  court 
to   sO'hmit  special   interrogatories.  ,,     /  ,      ,, ,, 

Not 'error  to  do  so  agaiilst  objection.    Barstow  v.  Sprague,  40  N.  H.  27,  33. 

The  court  niay  direct  the  jury  to'  find  specially  upon  the  corporaite  ex- 
istence of  the  plaintiff  in  addition  to  their  general  verdict,'  under  Cal. 
Code  Civ.  Proc.  §  625.  Authorizing  the  court  to  in'struct  the  jui^  if 
they  render  a  general  verdict  to  find  upon  particular  questions  of  fact. 
IVesno  Canal  &.  Irrig.  Co.  v.  Warner,  72' Cal.' 379,  14  Pac.'ST. 

Jix  a  replevin  suit  continued  as  an  action  for  the  recovery  of  money  only 
,  it  is  discretionary  with  the  jury,  whether  they  will  make  special  find- 
ings. ,  Under  a  st;atutory  provision  that  the  jury  may  in  its  discre- 
tion render  a  general  or  special  verdict  in  an  action  for  the  recovery 
of  money  only,  or  specific  property,  and  vesting  in  the  court  power  to 
direc't  the  jury  in  all  cither  cases.  Meyers' v.  Hart, '3  Colo.  App.  392,  33 
Paci'  647.' 

The  district  court  of  Kansas  may  of  its  own  motion  submit  special  ques- 
'  '  tions  of  fact 'to  the  jury  in  a  case  at  law  as  well  as  in  tequity:    ManBeUi 
V.  Stebbins,  1  Kan.  App.  261,  40  Pac.  1085;'  Waggoner  v.  Oursler;  54 
Kan.  141,  37  Pac.  973. 

The  court  may  demaiid  a  special  finding  concerning  any  subject  upon  which: 
it  may  properly  instruct  the  jury.  Gourley  v.  St.  Louis  &  S.-  F.  R. 
Co.  25  Mo.  App.  144. 

Under  a  statute  providing  that  the  jury  can  be  instructed  to  make  spfecial 
'  findings  only  when  they  render  a  general .  verdict,  Ithe  court  canflot; 
be  required  to  instruct  the  jury  that'itis'their  duty  to  answer  special 
interrogatbries  upon  the  evidence  v^itho^it  regard; to  their  special  ver- 
dict. Atchison,  T.  &  S.  F.  R.  Co.  v.  Johnson,  3  Okla.  41,  41  Pae.  641. 
See  La  Grange;  County  ,y.,Kr()mer,  $  Im«i,.  i^%  ,  ,.; ,-,-,-,    ■ ,  ..  ,     -  ,■    \',    ■     ■ 
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In  an  action  to  recover  for  services  in  procuring  a  purchaser  for  Jand,  the 
court  may,  under  Wis.  Rev.  Stat.  §  2558,  submit  the  case  for  a  genei-al 
verdict  and  for  answers  to  special  questions.  Oliver  v.  Morawetz,  97 
Wis.  332,  72  N.  W.  877.  -  :;-'       -    =    ,.    ,-,- ,  ,,:    ;.,,  -.,,.,,, a     j> 

Requested  interrogatories  are  properly  refused  where  the  request  is.  abso- 
lute, and  not  qualified  by  .the  condition  that  they  are  to  be  answered 
in  the  event  a  general  verdict  is  returned.  Sun  Oil  Coi  v.' Ohio  Farm- 
ers' In*,  bo.  15  Ohio  C.  C.  355,'8  Ohio  C.  'D;  145.     '      ■  ''         ' 

Statutes  requiring  instructions  to  be''in  writing  do  riot  necessarily  apply 
to  a  direction  to  find  specially.  McCallister  v.  Mount,  73  Ind.  559,' 
567.  ,.     .    ,       .  i.,,  •    ,      ...  ,-.,,,i,- 

2  In  many  jurisdictions  this  discretionary  power  is  given  by  statute.     27 

E.  C.  L.  p.  867,'§  39;  Civil  Prac.  Act,  §  459.      -      m  ,  -        •      ,   '  ,  ... 

St.  touis  &'S.  F.  R.  Co.  V.  Jones,  59  Arli.  105,  26 'S.  W.  595;  Denver  Cbiisol. 
Electric  Co.  v.  Simpson,  21  Colo.  371,  31  L.R.A.  56e,"41'Pac.  499; 
Atchison, 'T.  &  S.  F.  E.  Co.  v.  Lawler,  40  Neb.  356,  58  N,  W.  968  (cit-' 
ing  Cobbey's  Consol.  Stat.  1893,  '§  4813)  ;  Floaten'  v.  FerTell,  24'  Neb. 
347,  38  N.  W.  732  (construing  Neb.  Code,  §  293);  Maxon  v.  J.  I. 
Case  Threshing  Mach.  Co.  81  Neb.  546,  116  N.'  W.  281,  16  L.E.A. 
.  <:  (N:.S. )  963 ;  Da-vis  v.  Guardian  Assur.  ,Co.  87  Hun,  414,  34,  N.  Y.  Supp. 
.  334  ( construing, N.,  Y..pode  Civ.  Prpc.  ,1187)  ;  ,Wild  v.  Oregon. Short, 
Line  &,  U.  N.  E.  Co.  21  Or.  159,  27,  Pac.  954;  Eno^  v.  St.  Paul  F.  &  M.' 
Insj.  Co.  4  S.  D.  639,  57  N.  W.  ,919  (construing  Comp.  I4aw§,,§  50^1 )  ; 
Goliimbia  &  S.  E.  Co.  y.  Hawthorne,  3, Wash,  Terr.  353,  19^. J".^,?.,  ,25 ; 
Walker  v., McNeill,  17  Wash.  582,.  50  Pac.  518  (under  Wash^  Code)  ; 
Pencil  V.  Home  Ins.  Co.  3  Wash,  '485,  28  Pac.  1031  (construing  Code,. 
§  2421^;  Kerr' V.  Lunsford,  3l'  W.  Va.^  659,,  2  L.R.A.  6.68,  8'  s'''E.  493- 
(construing  2  Comp.  Laws,  §  6026).;  McGrath  v.  Bloomer,  73  Wis.  29, 
40.  N.  W.  ,585;  McDougall  v.  Ashland '  Sulphite-^Fire  Co.'  97  Wis.  382, 
73, N.  W..327   (construing  ^anborn'&  B.  Anno.  Stat.  §  2858).'   '   '  ' 

A  Federal  court'  is  ;not  bound  to  direct .  special,  findings  by,  a  clause  in  a 
state  Code  in  regard  to  the  duties  of  courts.    Dwyer  v.  St.  Louis  &  S. 

F.  E.  Co.  52  Fed.  ,87.  .  .  '  .       ..,, 

It  is  the  duty  of  the  .co.urt,  under  the.  Kansas  statutes,  upon  request  of 

:      either  party,  to  require  the  jury  to  ma,ke  special  findings  of  .material 

facts.    Bickford  v.  Champlin,  3  Kan.  App.  681,  44  Pac.  901.  ^  ,     .  ,  . 

The  court  may,  in  its  discretion,  under,  Utah  Comp.  Laws  1888,  J  3374,  r.e-i 
fuse  to  direct  the  jury  to  make  special  findings,  in  an,  action  .for, per- 
sonal injuries.  Mangum  v.  Bullion,  B.  &  C.  Min,,  Co.  15  l^'tah,  534, 
50   Pw.,,  834..  ,     ,,  ,,-       ,  ..,,,,,  .,-,  ; 

It  is  'optional  with  the  court  to  submit  or  refuse  particular  questions  of 
fact  to  the  jury,  under  Gal;  Code  Civ.  Proc.  §  625,  in  an,  action  for 
the  recovery  of  money  only.  ,' 'Qlmstead  v.  Baupliiny,  104  Gal. -635,  38 
Pac. ^505.    (  '  „ 

It  is  discretionary  with  the  trial  court,  in  aVi  action  for  negligently  ^aug. 
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ing  the  death  of  plaintiff's  ihteatate;  to  instruct  the  jury 'to  make  spe- 
cial iindings  of  questions  of  fact,   under  2  Utah '  Comp.  Laws   1888, 
M     §3374.    Webbv.  Denver  &  R.  G.  W.  R.iCo.i?  Utah,  17,  24  Pae.  616, 
Thie  court  mayi'ln  its  discretion,  submit  special  findings'  in  addition  to 
those  which  the  parties  had'requested.     Norton  v.  Volzke,  iS8'  111.' 402, 
.  •    41.  N.  E.-  .1C85.  '  ■■  .-; 

SHae'kford  v.  New  York  C.  &  H.  R.  R.  Co.  53'  N.  Y.'654;  Fbrrest  v.' Forrest, 
6  Duer,  102;  b.  c.  3  Abb.  Pr.  144;  American  Co.  v.  Bradford,  27  Cal. 
365;  Evans  v.  Moseley,  84  Kan.  322,  114  Pac  374,  50  KR.A.(N.S.) : 
889.  ■  •    . 

Und'er  a  statutory  provision  that  the  court  'shall' in  all  eases  when  re- 
quired by  either  party  instruct  the  jury  if  they'  render  a  general  ver- 
•\1 '  diet  to  find  specially  upon  particular  questions  of  'fact,  the  judge  can- 
not require  I  special  findings  except '  in^  connection  with  a  general  ver- 
III.  diet.     La  Grange  County- v.  Kromer,,,8  Ind..  446,  449. 

Allen  V.  Davison,  16  Ind'.  416;  Jacksoii-ville  S.  E.  R.  Co.  v.  SouthwortH,  32 

-'      III.  App.'307,  affirmed  In  135  111.  250, '25  N.  B'.  1093;  Chicago  &  N.  W: 

R.   Co.  V.  'Bouak,  33  111.   App.   123;   Toledo,   St.   L.  &'K.   0.   R.  Co.  v. 

Kid,  29  111.  App.  353;  Powell  v.  Chittick,  89  Iowa,  513,  56  N.'W.  652; 

Gardner  v.  Meeker,  169  HI.  40,  48  N.  B..  307.    ■  =■  ■     m.  ,  ,i,    . 

Wheri' only 'seven  special  questiolis  fairly  covering  the  vital  questions  raised 
by  the  pleadings  are  requested,  the  court  should  siibmit  them  all  and 
'   not  select  three  of  the  number  to  the  exclusion  of  the  otliers. '   Coblentz 
V.  Putifer,  87  ICan.  719,  125  Pac.  30,  42  L.R.A.(N.S.)    298. 

4  In  some  instances  the  submission  of  such  questions  is  made  mandatory 

oh  a  proper  request,  or  even  In  the  absence  pf  such  request.     27  R.  C. 

'i  'L.  p.  867,  §  39.     A  state,  sta|tute  making  it  matter  of  right  does  not 

apply  in'  the  courts  of  the  United  States.    Indianapolis  &  St.  L.,  R.  Co. 

V.  H6rst,''93  U.  ^.291,  23  L.  ed.  898. 

10.  When  to  be  put.  i:    ;    n 

In  the,-absence  offSpecial  provision,,  the  court  may  fix.  the 
time,  fpr  ^ujiinitting  special  questions,^  an(i  may  refuse  to  re-, 
ceive.tlieni,,  if  unseasonably  put.^ 

1  Even  where,  as  in  Indiana,  the  putting  qf  such  questions. is  m,atter  of 

'right. '' Malady  v.'HcEnary,  30  Ind. '273,  277. 

2 Malady  v.  McEnary,  30  Ind.  273  (holding  refusal  to  rec,eive  during  charge 

not  error)  ;  Burleson  v.  Burleson,  28  Tex.  383,  411  (holding  refusal, to 

receive  further  question  after  jury  had  returned  with  their  verdict  not 

i..erri>r)';.  Lambert  v.  McFarland,  7  Nev.  159    (holding  refusal  to  put 

questions  first  flifered  after  jury  were,  ready  with  verdict  notierror).     ' 

A  request  for  a  special  finding  made  'after  the  evidence  has  been  partly. 
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heard  ip, too  late,  upader  Ind.  Rev.  Stat.  1881,  §  551.  Hartlep  v.  Cole, 
120  Ind.  247,  22  N.  E.  130.  ,  ■     ■    . 

Must  be  presented  at  least  before  the  commencement  of  the  argument  of 
counsel  to  the  jury,  otherwise  they  cannot  be  submitted  at  all.  Cale- 
donian F.  Ina.  Co.,  v.,  Traub,  86  Md.  86,  37  Atl.  782. 

Not  too  late  when  presented  after  the  evidence  is  given  and  '<  before'  the 
argument  is  commenced.  Kopelke  v.  Kopeljie,  112  Ind.  435,  13  N.  E. 
6q5,  ,  / 

Interrpgatories  tendered- after  the  beginning  of  the  argument  are  properly 
refused.  Hamline  v.  Engle,  14  Ind.  App.  685,  42  N.  K.  760,  43  N.  E. 
.,  463;  .CleTelai)i(d  Stone.  Co.  v. .Monroe  County  Oolitic  Stone. Co.  11.  Ind.. 
App.  423,  3,9  N..E.,  172. 

Must  be  submitted,  under  111.  Egv.  Stat.  1889,  chap.  110,  §  58a,  before  the 
commencement  of  the  argument  to  tlie  jury,  whether  the  opening  and 
closing  arguments  for  plaintiff  are  made  by  the  same  or  different  coun- 
sel.   McMahon  v.  Sankey,  133  111.  630,  24.  N.  E.  1027. 

A  .question  as  to  the  plaintiff's  corporate  existence  may  be  submitted  after 
iirgument  and  the  giving  of  iristructions.  Fresno  Canal  &  Irrig.  Co.  v. 
Warner,  72  Cal.  379,  14  Pac.  37. 

A  defendant  who  has  asked  for  direction  of  a  verdict  can  have  specific 
questions  of  fact  submitted  .9nly  by  requesting  such  submission  be- 
fore the  case  is  finally  disposed  of  by  the  direction  oi  a  verdict;  for 
plaintiff.  Eobbins  v.  Springfield  F.  &  M.  Ins.  Co,  79  Hun,  117,  29 
N.  Y.  Supp.  513. 

That  special  interrogatories  propounded  to  the  jury  were  sealed  in  an 
envelope,  and  thus  delivered  to  the  jury  with  an  instruction  not  to 
open  the  envelope  until  they  had  agreed  upon  a  general  verdict,  is  not 
available  error,  as  the  statute  provides  that  interrogatories  are  only 
to  be  answered  a,fter  a  general  verdict  has  been  agreed, to.  Summers 
v.  Tarney,  123  Ind.  560,  24  N.  E.  678.  ' 

11.  Nature  and  form  of  questions. 

'  The  judge  should  not  put  to  the  jury  an  immaterial  questioh,^ 
or  one  not  based  on  the  evidence,^  or  which  calls  for  evidence,' ' 
or  a  conclusion  of  law,*  or  one  which  assumes  facts  controverted 
in  the  case,  or  requires  mere  speculation  by  the  jury,**  or  one. 
an  ans\ver  to'which,  if  contrary" to  the  general  vpf4ict,  wpuld 
not  control  the  same  and  be  conclusive  of  the  issue,'  nor  should, 
a  question  leading  in  forin  be  submitted.* 

Questions  are  properly  refused, when,  embrsced  in  interroga- 
tories previously  submitted,''  or  pertaining  to  matters  not  con- 
troverted.* All  material  issues  necessarily  determined  by  the 
jury  in  arriving  at  their  verdict  shoijld  be  submitted,®  but  the' 
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submission  need  not  cover  all!  the  issues,^"  nor  those  involved  in 
the  general  verdict,^*  nor  need  every  detail  of  the  case  be  made 
a  distinct  issue.^*  It  rests  largely  in  the  sound  discretion  of  the 
trial  court  as  to  hov7  generally  or  how  particularly  the  question 
Off  fact  submitted  shall  be  stated.*' 

IHanewaoker  v.  Ferman,  47  111.  Ap,p.  17;  Maxwell  v.  Boyne,  36  Ind.  120 
LouisviUe,  N.  A.  &  C.  R.  Co.  v.  Hitbbard,  116  Ind.  193,  18  N.  E.  611 
Aurelius  v.  Lake  Erie  &  W.  R.  Co.  19  Ind.  App.  584,  49  N.  E.  8.57 
Hatfield  V.  Lockwood,  18  Iowa,  296;  Weir  v.  Herbert,  6  Kan.  App.  596, 
51  Pac.  582;  Burr  v,  Honeywell,  6  Kan.  App.  783,  51  Pac.  235;  Crane 
V.  Reeder,  25  Mich.  303 ;  Sun  Oil  Co.  v.  Ohio  Farmers'  Ins.  Co.  15  Ohio 
C.  C.  355;  8  Ohio  C.  D.  145;  Wheeling  Bridge  Co.  v.  Wheeling  &  B. 
Bridge  Co.  34  W.  Va.  155,  11  S.  E.  1009;  Bentley  v.  Standard  F.  Ins. 
Co.  40  W.  Va.  729,  23  S.  E.  584;  27  E.  C.  L.  p.  870,  §  43. 

Interrogatories  which  ask  for  a  material, fact  to  be  determined  may  be  sub- 
mitted to  the  jury,  although  not  calling  for  the  determination  of  an 
ultimate  fact.    Manatt  v.  Scott;  106  Iowa,  203,  76  N.  W.  717. 

No  complaint  can  be  made  of  refusal  to  submit  special  interrogatories  if 
they  call  for  a  finding  of  no  fact  determinative  of  any  issiie  in  the  case. 
Jones  V.  Ford,  154  lOwa,  549,  134  N.  W.  569,  38  L.R.A.(N.S.)   777. 

8  Leroy  &  W.  R.  Co.  v. ,  Anderson,  ,41  Kan.  528,  21  Pac.  588 ;  Caledonia  F. 
Ins.  Co.  -v.  Traub,  86  Md.  86,  3l  Atl.  782.        ,  '  ' 

The  court  may  revise  and  modify  in|;errogatories  offered  by  the  parties,  to 
correspond  with  th^  facts  involved.  Taylor  v.  Wootan,  1  Ind.  App. 
188,  27  N.  E.  502;  Terre  Haute  &'I.'R.'Co]  v.  Voelker,  31  111.  App.  314. 

SLake  Erie  &  W.  R.  Co.  v.  Morain,  140  111.  117,  29  N.  E.  869;  Chicago,  R. 
I.  &  P.  R.  Co,  V.  Glough,  13,4  111.  586,  25  N.  E.  664,  29  N.  E.  184;  Louis- 
ville, N.  A.  &  C.  R.  Co,  V.  Wood,  113  Ind.  544,  14  N.  E.  572;  Gates  v. 
Scott,  123  Ind.  459,  24  N.  E.  257;  Huntington  County  Gomrs.  v.  Bone- 
brake,  146  Ind.  311,  45  N.  E.  470;  Ft.  Wayne  Cooperage  Co.  v.  Page, 
170  ind.  585,  84  N.  E.  145,  23  L.R.A.(N.S.)  946;'  Lauter  v.  Duckworth, 
19  Ind.  App.  535,  48  N.  E.  864 ;  Hatfield  v.  Lockwood,  18  Iowa,  296 ; 
Aultttiain '&■  T.  Co.  v.  Shelton,  90  Iowa,  288,  57  N.  W.  857;  Runkle  v. 
Hartford  Ins.  Co.  99low:a,  414,  68  ST-  W.  712;  Adams  v.  Louisville  & 
N.  R.  Co.  6  Ky.  L.  Rep.  687. 

«  Chicago  &  E.  I.  R.  Co.  v.  Ostrander,  116  Ind.  259,  15  N.  E.  227,  19  N.  E. 
110.  I 

An  interrogatory  whether  there  was  any  considera/tion  for  the  note  sued  On 
„  .i§  not  objectionable  on  the  ground  that  it  calls  for  a,  legal  conclusion, 
where  the  jury  has  be.en,  diarged  that  if  goods  sold  were  utterly  worth- 
less when  delivered  there  was ,  a  failure  of  i  consideration  for  the  note 
given  for  the  purchase  price.  Toledo  Sav.  Bank  v.  Rathmann,  78 
Iowa,  .288,  43  N,  W.  193.  ,  h!    ,    ,,  ■ 

.Ablpptt,  Civ,  Jur.  T.— 57.  ,„u. 
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4aRtinyan  V.  Kanawha  Water  &  Ligjit  ;Co.  68  W.  Va.  609,  71  S.  E,  259, 
35  L.R.A.(N.S.),  430.  ,      ' 

6  Firemen's  Ins.  Co.  v.  Appleton  Paper,  &  P.  Co.  161  111,  9,  43  N.  E.  713; 
Chicago  &  A.  R.  CO;  v.  Reilly,  75  111.  App.  125;  Falkenau  y.  Abraham- 
son,  66  111.  App.  355;  Ohio  &  M.  R.  Co.  v/Trapp,  4  Ind.  App.  '69,,'30 
N.  E.  812;  Van  Horn  v.  Overman,  75  Iowa,  421,  39  N'.  W.  679;  Whalen 
V.  Chicago,  R.  I.  &  P.  R.  Co.  75  Iowa,  563,  39  N.  W.  894;  German  Sav, 
'  Bank  V.  ditizens'  Nat.  Bank,  101  towa,  530,'  70  N.  W.  769;  Power  v. 
Harlow,  57  Mich.  107,  23  N.  W.  606;  Heirienway  v.  Burnha'm,  90  Mich. 
227,  51  N".  W.  276;  First  Nat.  Bank  v.  Miltonberger,  33  Neb.  847, 
51  N.  W.  232;  Kerr  v.  Lunsford,  31' W.  Va.  659,  2  L.R.A.'^de's,  8  S. 
E.  493;  Ilsley  v.  Wilson,  42  W.  Va.  757,  26  S.  E.  551.     ,      ',  '' 

But  interrogatories' calling  for  findings  as,  to  ultimate  f^cts  essential , to  the 
determination  of  specific  issues  should  be  submitted,  although  they 
are  not  determinative  of  the  casg  under  all  its.  issues.,,  Brown  Land 
Co.  V.  Lehman,  134  Iowa,  712,  112  N.  W.  ISg^  12  £.R.A.  (N.S. )   88. 

sAtchison,  T.  &,S.  F.  R.  Co.  v.Ayers,  56  Kan,,  176,  42  Pac.  722;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Butler,  5,6  Kan.  433,  43  Pac.  767;  Benton  v.  St. 
Louis  &  S.  F.  R.  Co.  25  Mo.  App.  155;  Anderson  v.  McPike,'41  Mo. 
App.  328.  ,,.,    ,., 

Special  interrogatories  are  not  improperly  leading  an4,  suggestive  merely 
because  their  form  indicates  to  the  jury  how  to  find  in  order  to  author- 
ize a  judginent  for' one  party,  or  the  other.'  Louisville  &  N.  R.  Co.  v. 
Mitchell,  87  Ky.  327,  8  S.  W.  706;  Rice  v.  Rice^  6  Ind.  101. 

'•  Chicago  City  R.  Co.  v.  Taylor,  170  111.  49,  48  N.  11.  831;  Louisville,  N.  A. 
&  C.  R.  Co.  V.  Hubbard,  116  Ind.  193,  18  N.  E.'  6,ll;  Powell  v.  Chittick, 
89  Iowa,  513,  56  N.  W.  652;  Atchison,  T.  &  S.  f!'  R.  Co.  v.  Hamilton, 
6  Kan.  App.  447,  50  Pac.  102.  '  '       '  '  '  '  '  -■'  '' 

8  Powell  V.  Chittick,  89  Iowa,  513,  56  N.  W.  652;'  Friedman  'y.  New  York, 

N.  H.  &  H.  R.  Co.  81  Conn.  601,  71,  Atl.  90l,,  15  Ann.  Cas.  464;'Parkin- 
son  Sugar  Co.  v.  Riley,  50  Kan.  401,  31  Pac.  1690,  34' Am.  St.  Rep.  123. 

9  Read  v.  State  Ins.  Co.  103  Iowa,  307,  72  N.  ,W.  665;  Rouse  v.  Osborne,  3 

Kan,  App.  139,  42  Pac.  S43.  ,_  ,         ,  ,        •' 

10  Carroll  v.  Chicago,  B.  &  N.  R.  Co.  99  Wis.  399,  75. N.  W.  176. 

llMcOullough  V.  Martin,  —  Ind.  App.  — ,  35  N.  E.  719;  Inghram' V.  Na- 
tional Union,  103  Iowa,  395,  72  N.  W.  559;  O'Leary  v.  Gernian 'Amer- 
ican Ins.  Co.  100  Iowa,:  390,  69  N.  .W.  686.  ,..,■- 

12  McKinney  v.  Nunn,  82  Tex.  44,  17  S.  W.  516.  ■   ' 

18  Southern  E.  R.  Co.  v.  Walsh,  45  Kan.  653,  26  Pad.  45. 

Each  interrogatory  should  be  so  formed  as  to  present  distinctly  a  single 

material  fact.    Atchison,  T.  &  S.  F.  R.  Co.  v.  Aderhold,  58  Kan.  293,  49 

Pac.  83;  L.  Wolff  Mfg.  Co.  v.  Wilson,  152  111.  9,  26  L.R.A.  229,  38  N. 

B.  694. 
A  question  should  be  refused  unless  it  calls  for  a  direct  answer.    Wilkie  v. 

Chandon,  1  Wash.  355,  25  Pac.  464.     Ot  if  too  general.  '  Guthrie  v. 
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, ,  Shaffer,  7  >  Okla,.  459,  54  Eac,  69? ;  Whalen  v.  Chioagp,  E.  I.  &  P,  E.  i  Co. 

,i_  75^Iowa,  ,^6?,  39  >(.  W.  894.    ,,,,:,■,         , , ,,,  ,,         ;, 

But, it  is  not  error  to  rpfjise  to  put, as  a  :qupstion,  whether  .there  are,  apy  ,8;!- 
legations  in  the  coniplaint  which  are  nqt  true,  knd  if  so,  what.  Morse 
V.  Morse,  25  In^.  156. 

12.  Inspection  and  objection. 

The  coiijit  h^s  poYer  to  require  each  party  to  submit  his  prp- 
pO|Sfid/,.questions  tq  the  otl|eir.^  Obje9|tion  to  3.  question  is  too 
late  after  it  has  been,  answered.* 

1  This ,  point  seems  to  h£^y e  been  involved  in  Malady  v.  MoEnary,  30  Ind. 
273,  277,  pid  it, is  the  better' opinion  that  a  party  has  a  right  to  see 
,  the  questions  proposed  by  his  adversary,  at, any  rate  unless  they  are 
excluded  hy  i;hp  Judge.       '  ,, 

The  court  may  properly  refuse  to  submit  special  interrogatories  to  the  jury 
where  they  have  not  been  submitted  to  counsel  on  the  other,  side,  as  re- 
quired by  Iowa  Code,  §  2^08.     Barnes  v.  Marcus,  96  Iowa,  675,  65  N. 

Also,  when  not  shown  %o  the  opposing  counsel  until  after  the  beginning 
bif'the  argument.     lAcMalion  v.  S'ankey,  35  III.  App.  341.  ,, 

The  requirement  of  Iowa  Code,  §  2808,  that  questions  be  submitted  to 
the  attorneys  of  the  adverse  party,  is  limited  to  questions  requested  by 
the  parties,  and  does  not" 'fektend  to  those '  submitted  on '  the  "court's 
own  motion,    Clark  v.  E^lls,<  73.  lowa,  189,  32  Ni,liVi-  327. 

It  is,  only  wheui  one  of i  thp  parties  requests, the  courtt  tp  submit  sp^qlad 
interrogatories  to, the. jurjr  u^ider  th,e,Ill,ippis, statute  thft.the  opposite 
party  is  entitled  to  examine  them  before  the  commencement  of  the 
-     'argument:     Harp  V.  Parr,  168  til.  45^,  48  N.  E.  Ill'  ' 

In  a  chancery  ease  brought  to  contest  the  probate  of  a  will  special  in- 
terrogatories requiring  findings  whether  the  instrument  is  the  will 
of  the  testator,  whether  he  was  of  sound  mind  and'  memory,  and 
-whether  he  was  unduly  influenced,  arenot  within  the  Illinois'  statute 
requiring  special  interrogatories  to  be  submitted' to  the'  adverse  party 
'before'.arigU'ment.!'"Ibid;  '''^''        ■    ■• 

Pertinent  questions  6ffa,ct  stated 'in  wr'itirig  and  "handed  to  the  court 
at  the  close  of  the  testimd'ny  must  be  submitted  to  the  jiiry,  although 
the  attention  of  the  other  counsel  was  not 'called  to  them  until 'after 
his' opening' argument.''  Topeka  v.  Boutwell,  53  Kan.' 20,  27  L.E.A.  593, 
35  Pac.  819.  ■' 

SBrooker  v. 'Weber,  41  Ind.  426. 

1,3.1  Withdrawing.  ,     ,„  , 

Where  the  power  of  the  judge  to  put  s|>ecial  questions'  is  dis- 
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cretiondry,  he  may,  in  his  discretion,  withdraw  thete  before 
they  have  been  answered.^  Where  it"  is  matter  of  i'i^t  he  can- 
not withdraw  a  proper  question  against  objection'  of  the  patty 
at  whose  instance  it  was  r'egularly  put.*  An  interrogatory,  an- 
swerable only  by  men  skilled  in  the  science  to  which  it  pertains 
is  properly  withdrawn.'  r,,,    ,  (         ,  i  !'       ; 

1 'I'aylor  V.  Ketchum,  5  Roijt!  607;   Moss  v.' triest,  19  Abb.  P'r.  314,  316 
'••'   {iidtiim)  ;  National  Refiriing  Co.  v.  Miller,  IS.  D.  548,  4'7  N.  W.  962. 

2  Otter  Creek  Block  Coal  Co.  V.  Eaney,  34  Ind.  329. 

Material  questions  ofFere4  ^nd  submitted  after  argument  and  the  givjng 
of*  instructions  cannot  be  withdrawh  from  the  Jury  against  the  ot)- 
jectioh  qf  the  party  who  offered  |;hem  as  ha,ving  been  offered  too  ^late, 
where  the  jury  have  been  deliberating  upon  th^m  for  some  time.  Mc- 
Ke:lvey  v.  Chesapeake  &  0.  R.  Co.  35  W.  Va.  500,  14  S.  E.'261.' 

Interrogatories  to  the  jury  cannot  tie  withdrawn  by  the  .proposing  party 
after  the  return  of  a  general  verdict,  but  the  other  party  ipay  insist 
that  the  court  shall  require  an  answer  to  them.  Duesterberg  y.  Stkte 
ex  rel.  Vincennes,  116  Ind.  144,  17  N.  E.  624. 

3  Continental  L.  Ins.  Co.  v.  Yung,  113  Ilid.  159,  15  N.  E.  220,  3, Am.  St. 

Rep.  630. 

14.  Insisting  on  answers  to  special  questions. 

Where  the'statiite  makes  the  putting  of  special  questions  a 
matter  of  right  it  is  error  for  the  court,  against  the  objection  of 
a  party  at  whose  request  proper  sp'eicial  questions  have  beeh'put, 
to  receive  a  general  verdict  without  requiring  answers,  :to!|^uch 
questions.^ ,  _j,,   ,     ,.  ,  , .  ,    ,  , 

lMaxw»ll  V.  Boyne,;  36  Ind.  120 ; ,  .Raihbun  v.  Parker,  113  Mich.  594,  72 

N.  W.  31.     It  is  error  toiinstruot  the  jiujry  thatithey  need  not  answer 

i.^uch,  questions  if i  in   doubt;    because,   upon   every   material   question 

one  party  or  the  other  holds  the  affirmative;  and  if  he  fails  to  make 

,    out, his  ca?e  upon  it,  by  the  evffleiice  the  .finding  shoiuld  be  against 

,   ,,him  upon  it.     Crane  v.  Reeder,  25.vMich.  303.,  .And  that;  the  jury  on 

returning  a  general  ,yerdict  ,declaf|9|. their  inability  ,  to  agree.  URon  an 

ansi^er  to  a  nxatejrifij  special  .question  dpes  not  ,j,u^tify ,  the  court  in 

directing  them  to  answer  the  question   by  saying  that  theyi  do  not 

agree;   they  should  be  required  to  give  a  prpp^r  answer.     Clark  v. 

Weir,  37  Kan.  98,  14  Pac.  533.     But  a  jury  need  not  answer  special 

questions  submitted  to  them,  where  no  evidence  is  introduced,  upon 

which  answers  could  be  given.    Ft.  Scott,  W.  &  W.  R.  Co.  v.^arracker, 

46  Kan.  511,  26  Pac. >  1027.1;   ,>!    it'hni   ■\,' 
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Whether  it  is  error  to  do  so  where  the  putting  of  sucliiqMiestlonsi  is  dis- 

i. cretionary  is   disputed.     Affirftiatix.e-i— Dolomi  v.  Walker,   15  Neb.   336, 

18  N,  W.  138.     Wliere  sjuchi  questions ,  are  .material,    .Sandwipji  Enter- 

pi;ise„Co.  V.  West,  42,  Neb.,  7g2,  ,60  N.  W.  lOJZ.     Negative— Mpss  v. 

Priest,  19  Abb.  Pr.  314.  ,      , 

Bwt  it  is  net  error  to  reftise,  to  require  answers  to  special  ,qUiestioii«,i  Tyhqip, 
answers  in  ,favor.  of  the  party  aslcing  thenai  would  noti  atfeet,  the  gen- 
eral result.  Dyer  v.  Taylor,  .50  Ark.  314,  ,7  §.  W.  2581;  Ohip,  &  M. 
,,,  I^,  Co.  V.  Kamey,  39;,HJ,  App.  40;9,  affiriped  in,  13,9  JIJ.  9,  28  If.  ,E- 
1087;,  Johpson  v.  Contiwen,ta,l  Ins.  Co,  3^;  ^ich,  33 ;  jjlc^lary  y,  Stull', 
44  Nfb.  175,  62  N.  W.'sOl^j,  Schneider  y. ,  Chicago,,  B.' ,&  n!  R.  Co. 
42  Minn.  68,  43  N.  W.  783.  ',     '\         /     .,|  ;':,,,.:-        .> 

1'5;  Sufficiency  of  answer. 

Special  findings  should  be  sufRcierit  to  enable  tllfc'  court' to 
enter  proper  jud'ginent.*'  They  should  substantially  cov6r  all 
the'  issues.*  A  statement  of  the' opinion 'or  inipressidn  of  the 
jury  is  not  enough  as  an  answer  to  a  special  question.'  ,  ''^he 
fii;iding,  should,  be  positive.'     ;,.     ,    ;        ,  ,  ,,  ,„^  , 

The  jury  at  the  request  of  either  party  should  be  required 
tQ, give  fyll|aiid.resp,onsive  ,ansjvf^p.s  to, the  particulai;,qj.ie^ti|Oii?i 
of  fact  put  to  ithem.*  It- is  error,  for  the  court,  to  direet;  the 
jury  what  answers  they  shall  make  if  th&y  find  the  general  ver- 
dict in  a  ceaftain  way.*     ^1'    ■  .  ■' 

1  Pinley  v.  Meadows, 'l34  Ky,  70,  119  S.  W,  216;  ,2/  ,5,  C.  L.  p,  ^77,  §  51. 

SAydelotte  V.  Billing,  8  Cal.,  App.  673l  97,Bac.  698. 

'Hopkiiis  y,  Stanl(ey,,,43,  Ipd.  ^53,,,5,5p,  a(nd|  cases  cited.  ,    ,; 

iMeP^ee'tsrsy.  Birk,  ,48,.  Kan,,  784,  3,0|,Pac.  127;  Atchison,  T.  ^  S,  F.  R. 
,Co. ,,y.  Cone^,  37  Kan.  567,  JSi  Pac.  499;  .Jprdfin  V,  Johnston,  1  Kan. 
,  App- i, 6.56;,  ,',4,2  P^'^.  41,5,;,(Dle,yei^d,,C.  C.  &  ^t.,Ij,  R.  ,C5q.  y.-Doerr,  41 
111.  App.,  530;  AmeriGaji  Cjept.  Ins.  C,Q.  v.  Hathawray,  43  ,Kan,  ^99, 
23  Pac.  428;  Albany  Land  Co.  v.  Rickel,  162  Ind.  222^  70  N.  E.  158; 
Nicholson  v.  Maine  C.  R.  Co.  100  Me.  342;' 61  Atl."834;  Hildman  r.' 
Phillips,  106  Wis.  611,  '8Z  N.  W.  566;  Galveston',  H.  &  S.  ,A,  R.  Co. 
V.  Batts,  22^  Tex.  Civi  App.  609,'  55  S.  W.  514. 

The  court's  refusal  to  compe^  the  jury  to  .^nsw^r  special  questions  is  in 
effect  a  withdrawal  of  them  and  the  same  as  though  the  court  had 
refused  to  submit  them  in  the  first  instance.  Burr  v.  Honeywell, 
6  Kan.  App.  783,  51  Pac.  235.  ^''^^  ^"   ''  ''  •^''  ''  '  -i'l^isl    .9f 

,'.,,,'.  ■    ,  ,    ,        ,, .  ,.. ,  ,  I 

Special   questions   cannot  be  withdrawn  because  tH6  jury   arb '  unable  to 

'   agree  as  to  the  answers  thereto,  and'  a  geiieral  verdict  be'  accepted, 
wherej  the  right  to  recover  depends  upour  the  answers  t6  such  j  qpeshl  • 
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tions.     Ermentraut  V.  Providende-WasJiington'  Ins.  Co.  67  Minn.  451, 

70  N.  W.  572;  Sun  Mut.  Ins.  Go.  v.  Dudley,  65  Ark.  240,  45  S.  W;  539. 
It  is  erroneous  to  instruct  the' jury  tMt  they  are  not  obliged' to  atiswer 

absolutely,  or  if  there  is  a  want  of  evidence.     Crane  v.   E^der,  25 

Mich.  303    (Cooley,  J.). 
The  jury  must  answer  if  there  is  evidence  on  the  subject.     Maxwell  v. 

Boyne,  36  Ind.  120.     But  there  is  a,  dictum  that  where  there  is  no 

evidence  the  jury  tnay  say  they  cann6t  answer. 
A  refus&i  to  require  the  jury  to  give  a  morfe  definite  answer  to  an  in- 
'  '  terrogatbry '  is  proper'  where  that  interrogatory   is '  fully  covered   by 

answers  to  other   interrogatories.     Louisville,  N.  A.  &  C.  E.  Co.  v. 

Kane,  120  Ind.  140,  22  N.  E.  80.  ' 

There  is  no  error  in  refusing  to  compel  a  definite  answer,  if  the  answer 

most  favorable  to  the  complaining  party  that  could  have  been  returned 
•  would  not  hay^  controlled  -the  generjili  vei:dict;     Ft.  Wayne  Cooperage 

Co.  V.  Page,  170  Ind.  585,  ,84  N.  E.  145,  23  l1e.A.(n!s.)   946. 

A  finding  of  the ,  jury,  in  answer ,  to  an   interroga,tory  whether  plaintiff ., 

,  received    anything   for    securities   surrendered,    simply   that   plaintiff 

did   receive  something,   warrants   a   further   interrogatory   as   to  the 

value  of  what  he  received.     Bank  of  Monroe  v.  'Gdffdrd,  79  Iowa,'  '30(5, 

44  N..W;  558."  "' '"«     ,■•..'■<[■:  :■.,'■ 

The  jury  may  properly  be  instructed  that  they  may  give  their  recollection 
of  the  facts' proved  in  answering  the  interirogatory.  '  Heiney  v.  Garret- 
son,  1  Ind.  App.  548,  27  N.iE.  989. ,   ':.,<,      .,,.;, 

SBeecher  v.  Galvin,  71  Mich.  391,  39  N.  W.  469  (citing  the  Mich,  statute)'.' 

But  counsel  in  his  argument  may  state  that  the  general  and  special  ver- 
dict should  be  consistent '  and  what  the '  findings  Should  be  to  support 
a  general  verdict.     Powelliv.'Chittick;  89  Iowa,  513, '56  N.  W.  652. 

It  is  error  for  the  court  to  tell  the  ju'fy  that  they  need  not  answer  cer- 
tstin^  questions  in  relation  to  tie  purchase  and  destruction  of  dis- 
jjuted  articles  claimed  under  a  mortgage  if  i;hey  find  that  no  property 
was  taken  that  waS  not  covered  by  the  mortgage.  InternMohal  Wreck- 
ing &  Transp.'  Co.  V.  McMofran,  '73  Mich.  467,  41  N.  W.  510. 

The  court  may  instruct ,  the  -  jury  that  if  ,  they  ,  angvper  an  intermediate 
.question  of,  the  series, jn  a  specialyerjiiot.  in  a  certain  way  they  need 
not  consider  the  subsequent  /  questions,^— especi£|,lly  when  cautioned  to 
answer  the  questions  according  to  the  evidence,  regardless  of  the 
result.    Chopin' v.'  Badger  Paper  Cd.  83  Wis.  192,  53  N. 'W.  452.         ' 

16.  Failure  or  refusal  to  find. 

If  the  jury  f^il  to  agree  on  an  answer  tp  a,  special  question, 
this  is  equivalent  to  a  finding  inconsistent  with  the,  general  ver- 
dict, provided  the  fact  is  indispensable  to  support  such  a  ver- 
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dict.^    Otherwise,  if  the'verdict  can  be  Supported  on  any  other 
hypothesis  within  the  scope  of  the'evidencfe  before  the  jury.^ 

'And  the  verdict  is  not  vitiated  by  inability  to  agree  oh  which 
of  t'^ , alter na,tives  they  rely  on,  if  each  ■vyould  alpn.e  support  the 
verdict.'      , 

And  failure  to  answer  a  special  interrogatory  as  to  an  imma- 
terial fact  Will  not' prevent  receiving  their  verdict.* 

lEbersole  v.  Northern  C.  E.  Co.  2Si  Hun,  114;  Arkansas  Midland  R.  Co. 

V.  Canman,  52  Ark.  517,  13  S.  W.  280,  diotum. 
It  is  error  to  enter  jiidgitneht  upoii  a  general  verdict  where  the  jury  re- 
'  port  their  inability  to  agree  upon  an  answer  to  a  question  propounded 
,,j  toi , fJiem  . f or   a  special ,  finding  wliich  embraces  ,  the  .controlling  issue 
in  the  cause.     Tourtelotte  y.  Brown,  1  Colo.  App.  408,  29  Pac.  130. 
Failure  to  agree  upon, answers  to  material  questions  will  he  construed 
as  equivalent  to  findings'  against  the  p^rty  having  the  burden  of  proof, 
notwithstanding  a  general  verdict  in  'his  faVor.  '  Nichols  v.  Wadsworth. 
,   40  Minn.  54,7,  42  N.,  W.  541. 
» Kellow  V. ;  Central  Iowa  R.  Co.  68  Iowa,  470,  23  N.  W.  745,  27  N.  W. 
4,6p ;  And,rews  V. ,  ;MaBon  City  &  Ft.  D.  R.  Co.  77  Iowa,  669j  42  N.  W. 
513;  Dyer  v.  Taylor,  50  Ark.  314,  7  S.  W.  258;  27  R.  C.  L.  p.  886,  §  59. 
8 Murray  v.  New  York  L.  Ins.  Co.  96  N.  Y.  614,  48  Am.  Rep.  658;  dictum,. 

in  Arkansas  iiidlaiid  R.  Co.  v.  Canman,  52  Ark.  5l7,  13  S.  W.  280. 
4Unip;a|Deppt  &  R.  Co.  V.  Londoner,  50  Colo.  22,  114  Pac.  316,  33  L.R.A. 
,,  '  (N.S.)  .433. 

17.  Insisting  on  general  verdict  when  special  questions  are  an- 
swered. 

^Where  special  questions  are  answered  the  party  has  a  right  to 
have  a!  general  verdict  rendered,  unless  a  proper  special  ver- 
dict is  made.^ 

1  Hodges  V.  Easton,'  106  U.  S.  408,  27  L.  ed.  169,  1  Sup.  Ct.  Rep.  307; 
Casey  V.  Dwyre,  15  Hun,  153;  Eudaly,  v.  Eudaly,  37  Ind.  440;  Taft 
V.  Balker,  2  Kan.'  App.  600,  42  Pac,  502.  " 

Interrogatories  with  their  answers,  constitute,  a ,  special ,  verdict  within  this 
rule,  only  where  they  .^mbrace  and  coyer  all  the,  issues  in  tl^p  cause. 
Pea  v.pea,  35  Ind.  387;  .Coleman  v.  St.  Paul,  M;.  &  M.  Il„Co.  38  Minn. 
^60,  36  N.  W.  638.  Bujt  a  party  waives  his  right  to  a  general  ver- 
dict loj  stipulating  that  certain  questions  lOf  .fact  be  sul)mitted  to 
,  the  jury  and  that  the  other  questions  lie  reserved  ajid  decided  by  the 
court  and  by  failing  to  object  when  thp  answers  of  the  jury  are  re- 
turned.   State  Ins.  do.  v.  Gray,  44  Kan.  731,  25  Pac.  197. 
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It  is  reversible  error  for  the  court  to  interfere  with  the  statutory  dis- 
cretion of  the  jury  to  "render  a  general  or  special  verdict"  and  pre- 
vent them  from  returning  a  general  verdict  (Shadbolt  &  B.  lion  Co. 
V.  Camp,  80  Iowa,,  539,  45  N.  W.  1062)  where  the  special  findings 
do  not  fully  cover  the  cause.  Riley  v.  Mitchell,  36  Minn.  3,  29  N.  W. 
588.  But  the  reception  by  the  court  of  special  findings  alone  by  a 
jury  who  have  been  directed  to  return  both  a  general  and  special 
verdict  is  not  available  error, — especially  when  no  exception  is  taken; 
when  the  findings  are  returned.  National  Horse  Importing  Co.  v. 
N.ov^k,  ,95,Iowa,  596,  64  N.  W.  616.  .    . 

18,  rindings  inconsistent  with  general  verdict., 

Answers  to  special  questions  submitted  to  the  jury,  if  incon- 
sistent with  the  general  verdict,  control  the  latter,  and  the 
court  may  give  judgment  accordingly,'  and  this  is  to  be  entered 
without  setting  aside  the  general  verdict.*, 

A  finding  is  not  inconsistent  with  the  general  verdict  within 
this  rule  if  any  other  hypothesis  of  fact  capable  of  being  sup- 
ported by  the  evidence  before  the  jury  might  supply  its  place.' 
A  finding  upon  a  special  intei'rogatory  asking  the  jury,  not  a 
question  of  fact,  but  its  opinion  upon  a  question  of  law,  as  to 
the  negligence  of  a  person,  cannot  overrule  a  general  verdict.* 

1  McDermott  v.  Higby,  23  Cal.  489 ;  Rio  Grande  Southern  R.  Co.  v.  Deasey, 
3  Colo.  App.  196,  32  Pac.  725;  Everett  v.  Buchanan,  2  Dak.  249,  6 
N.  W.  439,  8  N.  W.  31  (citing  Dak.  Code  Civ.  Proc.  §  261,  but  holding 
that  the  special  findings  were  not  ineonsisitent  with  the  general  ver- 
dict) ;  Gwin  v.  Gwin,  5  Idaho,  271,  48  Pac.  295  (citing  Idaho  Rev.  Stat. 
§  4397)  ;  Crosse  v.  Supreme  Lodge,  K.  L.  H.  254  111.  80,  98  N.  E.  261, 
45  L.R.A,(N.S.)  162;  Nelson  v.  Neely,  63  Ind.  194;  Korrady  v.  Lake 
Shore  &  M.  S.  R.  Co.  131  Ind.  261,  29  N.  E.  1069;  South  Bend  v. 
Turner,  156  Ind.  418,  60  N.  E.  271,  83  Am.  St.  Rep.  200,  54  L.R.A. 
306;  Nickols  v.  Weaver,  7  Kan.  373  (citing  Kan.  Gen.  Stat.  684,  §  287)  ; 
Tobie  V.  Brown  County  Comrs.  20  Kan.  14;  School  Dist.  v.  Lund,  51 
Kan.  731,  33  Pac.  595 ;  Stanley  v.  Atchison,  T.  &  S.  F.  S.  Go.  78  Kan. 
87,  96  Pac.  34;  Baird  v.  -Chicago,  R.  I.  &  P.  R.  Co.  55  Iowa,  121,  7  N. 
W.  460 ;  Maceman  v.  Equitable  life  Assur.  Soc.  69  Minn.  285,  72  N.  W. 
Ill ;  Rand  v.  Grubbs,  26  Mo.  App.  591 ;  Neimick  v.  American  Ins.  Co. 
16  Mont.  318,  40  Pac.  597;  Ogg  v.  Shehan,  17  Neb.  323,  22  N.  W.  556; 
Berry  v.  Equitable  Gold  Min.  Co.  29  Nev.  451,  91  Pac.  537;  Richardson 
V.  Weare,  62  N.  H.  80;  Fraschieris  v.  Henriques,  6  Abb.  Pr.  N.  S. 
251,  283  (per  Brady,  J.)  ;  Dempaey  v.  New  York,  10  Daly,  417  (citing 
N.  Y.  Cod6  Civ.  Proc.  §  1188);  Blevins  v.  Atchison;  T.  &  8.  F.  R. 
Co.  3  Gkla.  512,  41  Pac.  92;  Choctaw,  0.  &  W.  R.  Co.  v.  Castanion, 
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23  Okla.  ,735,  102  Pac.  88 ;  Loewenberg;  v.  Rosenthal,  18  Or.  178,  22 
Pac.  801;  Hogan  v.  Chicago,  M.  &  St.  P.  R.  Co.  59  Wis.  139,  17  N. 
W.  632;  Grant  v.  Spokane  Traction  Co.  47  Wash.  112,  91  Pac.  553. 
And  see  note  to  Jordan  v.  St.  Paul,  M.  &  M.  R.  Co.  6  L.R.A.,  574.  To 
,ith.e  same  effect  are  Bess  v.  Chesapeake  &  0.  R.  Co.  35  W.  Va.  492, 
14  S.  E.  234;  Culbei^tsoii  Irrig.  &  Water  Power  Co.  v.  Olander,  51 
Neb.  539,  71  N.  W.  298 ; ,  PepperaU  v.  City  Eark  Transit  Co.  15  Wash. 
,,.;176,  46  Pac.  407,  45  Pac.' 743,  and  Lease  v.  Clark,  20  Cal.  387  (judg- 
ment reyersed  for  error  in  refusing  to  enter  judgment  on  special 
findings)  ;  Bremmerman  v.  Jennings,  61  Ind.  334  ,  (where  upon  a  gen- 
eral verdict  for  a,  defendant,  who  had  set  up  fraud  and  failure  of,  con- 
sideration in  an  action  on  a  promissory  note,  held  error  to  refuse 
tp  enter  judgment  for  plaintiff  upon  the  special  findings  that  he 
bought  the  note  for  value  before  maturity  and  without  notice). 

A  specific  finding  as  to  the  time  a,  note  was  paid  prevails  over  i  geheral 
recapitulation  of  payments  made,  which  states  another  date  of  pay- 
iment.  Claridge  v.  Evans,  137  Wis.  218,  118  N.W.  198,  803,  25  L.R.A. 
(N:S.)   144. 

In  an  action  by  a  depositor  against  a  bank  to  recover  tbe  anjount  of  a 
check  alleged  to  have  been  forged,  a  verdict  for  plaintiff  should  be  set 
aside  where  the  jury  returned  a  special  finding  that  they  were  unable 
to  a:gree  whetlier  the  ^gnature  to  the  check  was  written  by  plaintiff. 
First  State  Bank  v.  Vogeli,  78  Kan.  264,  96  Pac.  490,  19  L.R.A.(N.S.) 
402. 

All  reasonable  presumptions  will  be  indulged  in  favor  of  the,  general  ver- 
dict, while  nothing  will  be  presumed  in  aid  of  thp  special  findings  of 
fact.  Chicago  &  N.  W.  R.  Co.  v.  Duiileavy,  129  111.  132,  22  N.  E.  15; 
Chicago  &  E.  I.  E.  Co.  v.  Hedges,  118  Ind.  '5,  20  ISf.  E.  530 ;  Morrow 
V.  Bonebi-ake,  84  Kan.  724,  115  Pac.  585,  34  L.R.A.(N.S.)  1147.  Thus, 
all  questions  in  the  case  not  covered  by  the  special  findings  are  to  be 
considered  as  having  been  found  in  favor  of  and  covered  by  the  general 
verdict.  Johnson  v.  Miller,  82  Iowa,  693,  47  N.  W.  903,  48  N.  W. 
1081;  Matehett  v.  Cincinnati,  W.  &  M.  R.  Co.  132  Ind.  334,  31  N.  E. 
792. 

The  general  verdict  will  stand  unless  the  inconsistfincfy  between  it  and  the 
special  findings  is  manifest  (Case  v.  Chicago,  M.  &  St.  P.  R.  Co.  100 
Iowa,  487,  69  N.  W.  538;  Beviiis'v.  Smith,  42  Kan.  250;  21  Pac.  l()64), 
a.nd  the ,  facts  ^  found  by  the  answers  to  the  interrogatories  entitle  the 
party  in  whose  favor  they  are  to  a  judgment.  Louisville  &  N.  R.  Co. 
V.  Crunk,  119  Ind.  542,  21  N.  B.  31.  And  the  inconsistency  must  be 
irreconcilable.  Chicago^  &  N.  W.  R.  Co.  v.,  Dunleavy,  129  111.  132,  22 
N.  E.  15;  Chicago,  St!  L.  &  P.  JR.  Co.  v.  Spilker,  134  Ind.  380,  33  N. 
E.  2i80,  34'lir.  E.'  218;  Stringer  v.  Frost,  116  Ind.  447,  2  L.R.A.  614, 
19  N.  E.  331;  Rogers  v.  Leyden,  127  Ind.  50,  26  N.  E.  210;  Graham 
V.  Payne,  122  Ind.  403,  24  N.  E.  216 ;  Wallenburg  v.  Missouri  P.  R.  Co. 
86  Neb.  642,  126. N.  W.  289y  37  L.R.A.(N.S.)   135;  Gates  v.  Chicago, 
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M.  &  St.  P.  R.  Co.  2  S.  D.  422,  50  N.  W.  907;  Runyan  v.  'Kanawha 
WaW  &  Light  Co.'68  W.  Va.  609,  71  S.  E.  259,  3'5  Xf.il.A:  (N.S.)  '430; 
State  Bank  v  Shepard,  105  Kan.  2()6,  182  Pac.  653,  9  A.L.E.  l014, 
Burzio  V.  J-oplin  &  P.  R.  Co.  102  Kan.  287,  171  Pac.  351,  L.R.A.1918C, 
997.  And  where- the  special  findings  and  general  verdict  can  be 'har- 
monized by  taking  inio  consicleratibn  the  entire  re'cord  of  the  case  and 
construing  the  same  liberally  for  that  purpose,  it  is  the  duty  of  the 
court  so  to  harmonize  them.  Bevins  v.  Smith,  42  Kan.  250,  21  Pac. 
1064.  The  inconsistency  is  material  only  where  the  fact  found  is  an 
ultimate  fact,  or  one  from  which  the  existence  or  nonexistence  of  such 
ultimate  fact  necessarily  follows.  Ebsery  v.  Chicago  City  R.  Co.  164 
111.  518,  45  N.  E.  1017.  But  a  finding  of  probative  facts  froin  which 
the  court  is  enabled  to  saiy  that  an  ultimate  f adtnecessarily  results  is 
sufficient  ground  upon  which  to  set  aside  a.  general  verdict  rendered 
by  the, jury  in  opposition  to  such  ^act.  ,  Severy  v.  Chicago,  R.  I.  &  I^.  R. 
Cp.  6  0)5;la..  153,  50  pac  162,  a,nd, cases  cited,      ,         ,,      . 

ZDempaey  v.  New  York,  10  Daly,  417.  See,  hawever,  Neimick  v.  Ameri- 
can Ins.  Co.  16  Mont.  318,  40  Pac.  597  and  Blevins  v.  Atchison:,  T.  & 
S.  F.  R.  Co.  3  Okla.  512,  41  Pac.  92  (judgment  setting  asidg  general 
verdict  ar(d  rendering  judgment  on  special  findings  affirmed).^;  And 
see  Omaha' &  R.  Valley  R.  Co.  v.  Hall,  33  Neb.  229,  50  N.  W.  10,  which 
it  was  held  error  to  refuse  to  set  aside  a  general  verdict  inconsistent 
and  in  conflict  jvith  a  special  finding  of  fact.  ,.     .    , 

3  McMurray  v.  Boyd,  58  Ark.  504,  25  S.  W.  505 ;  Cleveland,  C.  C.  &  St. 
L.  R.  Co. ,  V. I  Johnson,  7,  Ind,  App.  441,  33  N.  E.  1004;  Kellow  v. 
Central  Jowa  R.  Co.  68  Iowa,  470,  23  n!  W.  740,  .27  N.  W.  46V;,|Lake 
Shore  &  M.  S.  R.  Co.  v.  Testers,'  16'6  Ind.  335,  77''n.  E.  599,  5  L.R.A. 
(N.S.)   425,  20  Am.  Neg.  Rep.  309.  ,      , 

The  true  itest  as  to  whether  special,  findings  by  the;  jury  are,  inconsistent 
,,anji  contradictory,  either  in  themselves  or  wij;h  the  general ,  ^rej;dict, 
is  whether  they  wou,ld  warrant,  a  different  judgment  irpnj  the  one 
,    entered.     Gwin  v.  Gwin,  5  Idaho,  271,  48,  Pac.  295. 

A  general  verdict :  for  plaintifl',  based  on  testimony  that  defendants,  in  the 

exercise  of  reasonable  diligence,  should  have  known  of  a  defect -which 

caused  the  injury,  is  not  overthrown  by  a  special  finding  that  defend- 

.  ,     ants  had  no  actual  knowledge  of  the  defect.   .Atchison,  T.  .&  S.  P.  ,R.  Co. 

,    V.  Allen,  75  Kan.  190,  88  Pac,  966,  10  L,R.A.( N.S.)   576. 

*  Runyan  v.  Kanawha  Water  &  Light  Co.  68  W.  Va.  609,  71S.  E.  259,  35 
.   L.R.A.(N.S.)  430. 

19.,  Inconsistency  between  special  findings. 

The  general  verdict  controls  as  between  special  findings  in- 
consistent "with  themselves.^ 

1  Dickey  v.  Shirk,  128  Ind.  278,  27  N.  Bi  733;  Gate's  v.  Scott,  123  Ind. 
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•  459,  24  N.  E.  257;  Smith  -f.  Heller,  119  Ind.  212,  21  IJi.  E.  657;  Parke 
County  Comrs.  v.  Wagner,  138  Ind.  609,  38  N.  E.  171;  Inland  Steel 
,!  !  Ck).  y.  Smith,  168  ;ijn4.-237,^80  ,N.  E.  538 ; ,  Willjams  v,  Eikgnberry,  22 
Neb.  210,  34  N.  W.  373.  ,  Coptrf,  ip  Kaijsas,  where  inconsistency  of 
answers  to  spec'ial  interrogatories  with  eaCh  other,  as  well  as  with 
the  general  verdict,  precludes  the  entry  of  any  judgment  and  requires 
a  new  trial.  Kansas  City  v.  Brady,  53  Kan.  312,  36  Pac.  726;  Sh6e- 
maker  v.  St.  LoUiS  &  S.  Fl  R.  Co.  30  Kan.  359,  2' Pac.  517;  St.  Louis 
&  8.  P.  E.  Co.  V.  Shoemaker,  38  Kan.  723,  17  Pac.  584. 

20.  Indirect  finding. 

A  special  finding  to  the  effect  that  there  is  not  sufBcient  evi- 
dence of  the  existence  of  the  fact  concerning  which  the  ques- 
tion was  asked  is  equivalent  to  a  finding  against  it,*  and  will 
control  a  general  verdict  which  reqiiire's  proof  of  the  existence 
of  such  fact  to  support  it.* 

IMcLimans  v.  Lancaster,  63  Wis.  596,  23  N.  W.  689. 

The  answer  "We  do  not  know"'  amounts  simply  to  a  finding  that  adequate 
proof  of  the!  existence;  of  thei  fact  concerning  ijp^ich  the  question  wa,s 
proposed  ,l^a,s  mjt  been  pro(iucc|d  and  is  equivalejit  to  a  finding  against 
the  party  holding  the  affirmative  upon  such  fact.  Atchison,,  T.  &  S.  F. 
E.  Co.  V.  Johnson,  3  Okla.  41,  41  Pac.  641;  Morrow  v.  Saline  County 

„,.  Cpmrs.  21  Kan.  484;  Union  P.  E..  Co.  v.  Shannon,  38  Kan.  476,  16 
Pac.  836.  See,  however,' Elgin,  J:'&''k'.  E.  do.  v.  Eayniond,  148  III. 
241,  35  N.  E.  729,  holding  that  such  an  answer  fails  to  establish  the 
fact  inquired  about' either  ohi  way  or  the  other,  and  Hawley  v. 
Atlantiii,  92  Iowa,  172^  60  N.  W.  519,  in  which  the  answer  "Can't  say" 
was  held  equivalent  to  no  answer  at'  all.''  '     ' 

8  Atchison,  T.  &  S.  F.  E.  Co.  v.  Swarts,  58  Kan.  235,  48  Pac.  953 ; '  Hay- 
man  V.  Simmons,  '4  Kan.'  App.  1',' '45  Pac.  728;  Mechanibs'  Bank  v. 
Barnes,  86  Mich.  632,  49  iNT.  W.  '475.  But  Such  a  finding  is  Immaterial 
unless  the  case  as  inade'by  the  pleadings  and  evidence  is  so  circum- 
stanced that  no  recovery  can  be  had  so  long  as  the  question  is  un- 
settled.   Chicago  &  E.  I.  E.  Co.  V.  GOyette,  133  111.  21,  24  N:  E.  549. 
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■  ,.    '     mo  JUD(i;MENT.  ^  ^  ' 

1.  Beeor'ding  of  ithe' yerdict.  ,  ,,; 

2.  Necessity  of  entering  and  reeordiiig  'the  judgment.;     ,- 

3.  Authority:  and  duty  to  enter,  judgment.        ,    ', 

4.  Books  for  entry  or  record. 

5.  The  judgment  and  what  it  must  show. 

6.  Minutes,  judgment-roll,  and  record. 

7.  Signing  aiid  dating. 

8.  Time  for  entry  and  record. 

; ;  D.  ^ftlne  pro  tunc  entry.        ,    ,  , 

10.  Compelling  or  preventing  entry, 

11.  Vacating  judgment. 

1.  Eecording  of  the  verdict. 

When  fhe  verdict  has  heen  received,  and  the  issues  are  dis- 
posed bi,^  it  is  then  the  duty  of  the  clerk  to  make  such  record 
or  entry  of  it  as  the  statute  or  the  praictice  prescribes,'  or  em- 
body,  it,in  the  pos^eo-.* 

l.^eptante,  o|iapt^r  xx7i.  Obviously,  only  the  more  common  principles  can 
be  suggested  , in, this  work.  , 

Under  gome  statutes,  .judgment  may,  be  entered  on  a  general  verdict,  though 
one,  of  the  special  cpuiits  was  not  proved,  and  the  verdict  was  not 
amended.  Hopkins  v.  Orrj  124  U.  S.  510,  31,  L.  ed.  523,  8  Sup.  Ct. 
,  ;   Eep.,.59p.  .      ,     ,         , 

*27  E,.'  C.  Li  p,  841,  §.12.    The  verdict, .should  1^  announced  or  read  , before 

;■  ,  recording,  but  assent  of  jury  thereto,  on  reading  the  record,  and  fail- 
,:  ure  to  object,  made  tbe  verdict  good.  Blum  j.  Pa,te,  20  Cal.  70.  The 
usual  pra,ctiqe' is  to  hear  th^verdipt,  .announced  by  fjhe  foreman  or  read 
'by,  the  clerk,  if  :it  be  a  sealed  one  or  one  rendered  in  writing,  in  the 
latter  case  calling  on  the  jury  to  listen  to  their  verdict  as  it  has  "been 
recorded,"  or  entered  on  the  minutes.  Upon  this  being  assented  to  by 
the  jury  as  their  verdict,  it  becomes  a  finality,  and,  as  soon  as  the 
state  of  the  business  of  the  court  permits,  the  clerk  will  extend  it  on 
the  record  from  the  rough  minutes.  Warner  v.  New  York  C.  R.  Co. 
52  N.  Y.  437,  11  Am.  Rep.  724. 

On  collateral  attack  it  is  a  mere  irregularity  that  the  verdict  was  not  re- 
corded. Gunn  V.  Plant,  94  U.  S.  664,  24  L.  ed.  304.  Upon  receiving  a 
verdict,  an  entry  must  be  made  by  the  clerk  in  the  minutes  df  the 
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Court,  specifying  the  tiiiie  of  trial,  the  names  of  the  jurors  and'  wit-- 
nesses,  and  setting,  out  the  verdict  at  length;  and  Vvhena  special  ver- 
dict is  found,  either  the  judgment'  r^ij(Jered;tlierpon,^  or,,if  the.ca^e.be 
reserved  for  argument  or  further  consideration,  the  order  thus  re- 
serving it  (Cal,,  Cade  Qiy.  Prqfi,:§  628 )j,,iis  properly  recorijed  by  filing 
as  part  of  the  judgment  roll.     (Joldman  v.   Rogers,  85   Cal.  574,  24 

Pac^  782.  '"""'■ 
II.       .\  i       -  /    .-        '  ■       ■ 

To  be  a  bar,  a  verdict  must  be  entered  on  the  [record ;  and  the  payment  of 
,  the  jury  fee  an^fl  entry  on  tlj,e,  liiCn  doqket  ,\Yi,ll  not,  sU|5ice.     Ferguson  y, 
■'^Stayer,  40  Pa!  213.    I     ^^        '"    '' '\  '   '/^^        ,,■    ,      . 
Ij^.Ejeed  not  show  thfijt  the  jury  wej;ei  sworn.,   Waddell  v.  Magee,  53,  Miss. 
'"  "687.    '     '  ,      ',,/  '..'■''.    ,'   .,   ',,    ''.        ,  ,     ,■,,, 

Where,  on  a  proper  issue,  the  verdict  established  a,  will,  it, was  ithe'clerk's 
duty  ,ln  recording!  the ,  verdict  to  set  out  the  will,  and,  having  failed 
therein,  the  court  had  power  to  amend  it  accordingly.  Freeman  v. 
Morjiis,  44.  N.  C.  (iBuB'bee,  ,L'.,)   287.  ,,    :  ...,'' 

The  verdict  copied  in  the  judgment  need  not  contain  the  signature  of  the 
foreman.,  Missouri,  K.  &  T.  K,.;  Co.  •«,  Walden,  j^  T6x.  Ciy.  App.  — 'i: 
.     46  S.  W.  87;  ilcKinnon  v.  Reliance  Lumber  Co.  63  Tex.  30. 

II',—,       i:i  ;    ,  •    ,  -        :    .       y.,  ,    ,         '      .'il '■  '    i  I.  ;      ,;.    ,  1  ,  i ,  I     ! ,    ■    ■     ■  1    ,  , 

8  Aft  common  law  this  ivas  part  of  the  postea.     See  3  Bl.  Com.  386. 

The'  verdict  to  be  recorded  is'  that  which  the  Jury  'finally 
agree  on  and  render  iptp  court/  an4  tl^e  recorded  one  contrcjls.* 

liUiitil  the,  verdict' is  "recorded"'in  the ' legal  sense,  it  is  within  the  pOwei: 
of  the !  j)iry  :  under  the  j  court's ,  i^isjbrufitions ;  and ,  consequently  wherBi 
the  jury  returned  a  sealed  verdict  which,  according  ,J;ptlie  appeal 
book,  was  "entered  on  the  record  of  the  court,"  but  in  fact  was  only 
noted  in  the  rpugh  rainUjt^^s,  it..w^  proper ,  to* permiit  the  jury,tO|,take 
,the  case  again. ,, In- this  ^^tuati,pn,^,tl)e;jverdict  finally  returned  was  the 
verdict  to  pe  recorded  formally  in  the  record  proper.  Warjper  y.  New 
■j  York  C.  k  Co.  5kN.  y.,437,  11  Am.  Rep.  ,724.,  '     , 

^Henc^i  a  suggestion,  that  ,thpdoJla,r  njark,  found  in  the  recorded  verdict 
was  not, in  the  one  returned  was  ignor64. .,  ,^^ft|Wi'icl^,y,  Pay,,,  ,32  Minn.i 
'  ,''512,'2r  N.'W,'731.  ^    ,\    '    ';'  "       '     ■     '  ■       '      '  ,    V   ' 

In  Lambert,  y.  Borden,  10  IUj  ApP-  648,  it  was  held  on  appeal  that  a  re- 
I    pprded  verdict  g,gains,tt  defendant,  wg-s;, the  legal,  verdict,  ,aind  prewjiiled 
over;  the  actual  one,  which  was  against  ''defendants.'' ,,  See  also  .Brew- 
er &  H,  Brewing  Co.  v.  Hermann,  88'  IH.  App.  285.  i 
After  verdiqt  is  recorded , 'it.  will  not  be  amended  on  jurors'  affidavits  that 
.;■!  it  meant  a.  diffbrent.  amount  from  thalt  expressed.   'Dean  vj  New  York, 
29  App.  Div.  350,  51  N.  Y.  Supp.  586. 

■  'The  duty  of  recordation,  lite'  the  other  entries  leading  to 
the  judgment,  is  a  ministerial  one,  and  the  clerk's  "failure  does 
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not  deprive  the  parties,  of  the  benefit  of  the  verdict,  which  may 
be  entered  at  a  later  time;  ^  the  omission  properly  to  record  the 
verdict  is  ah  irregularity  only.* ' 

iHolt  V.  Holt,  107  Cal.  258,  40  Pae.  390  (divorce  actioti  tried  to  a  jliry). 

The  court  may  subsequently  divert  the  entry  of  any  verdict  found  on  the 
record  to  be  the  one  rendered.  Gross  v.  Sloan,  58  lU.  App.  302; 
O'Keefe  v.  Kellogg,  15  111.  347.     ^       '  ""' 

SGunn  V.  Plant,  94' U.  S. 'efe,' 24  L'.  ed.  304;  State  v.  Levy,  24  Minn.  362 
(where  entry  of  verdict  after  discharge  of  jury  was  hel<i  liot  to  im- 
pair the  verdict,,  wherfe,  before  th^ir  discharge,  it  was  read'to  them, 
and  they  were  asked  if  it  was  their  verdict,  and  they  assented  to  it, 
eveni  though  a  statute  substantially  required  the  clerk  to  immediately 
record  the  verdict  and  then  read  it  to  the  jury  before  their  discharge) . 
As  to  what  properly  constitutes  a  recording,  see  Warner  v.  New  York 
C.  E.  Co.  52  N.  Y.  437,  443,  11  Am.  Rep.  724  (per  Folger,  J.), 

2.  Necessity  of  entering  and  recording  the  jildgment. 

Speaking  generally,  and  keeping  in  mind  the  variant  techni- 
cal terms  ihade  by  statutes,  it  is  requisite  to  a  technical  judg- 
ment that  there  shall  be  an  entry|0|  it  in  some  permanent  book 
or  record.*^  ,  r 

The  judgment  is  the  declaration  made  by  the  judge  when  he 
decides  the  case,  while  the  entity  ,of  it ;  is  the  official  memorial 
thereof;  *  but  there  must,  in  any  event,  be  some  record  to  prove 
the  judgment.'  '      ' 

iQuiin  V.  Plan^,  94  U.  S.  664,  24  L.  ed.  304;' Green  v.  Van  Buakerk,  3 

Wall.  448,  18  L.  ed.  245;   Boker  v.  Bronson,  5  Blatchf.  5,  Fed.  Gas. 

No.  1,606;  Sprigg  v.  Wells,  5  ~Mart.  N.  S.  104;  Case  v.  Plaitd,  54  Iowa, 

64,  6  N.  W.  128;  Raymond  V.  Smith,  1  Met.    (Ky.)    65,  71 '  Am. ' Dee. 

458;  Schenectady  &  S.  PI.  Hoad  Co.'v.  Thatcher,  6  How.  Pr.  226.  ' 
Ufider  statutes  providing  for  the  entry  of  the  "judgment  in  the  judgment 

book,"  the  entry  is  essential;   and  a  paper  prepared  by  the  judge  in 

the  form  of  a  judgment  and  filed  with  the  clerk  may  be  an  order  for 

judgment,  but  is  not  the  judgment  itself.     Locke  v.  Hubbdrd,  9  S.  D. 

364,  69  N.  W.  588;  Maurin  v.  Carnes,  71  Minn.  308,  74  N.  W.  139; 

Rockwood  V.  Davenport,  37  Minn.  533,  5  Am.  St.  Rep.  872,  35  N.  W. 

377,  citing  cases;  Re  Weber, >  4  N.  D.  119,  28  L.R.A.  621,  59  N.  W. 

523;  Knapp  v.  Eoehe,  82  N.  Y.  366;  Bovvman  v.  Tallman,  28  How.  Pr. 

482.  '■■',  :■  -  1      I 

The  docketing  and  filing  of  the  judgment  roll  will  not  supply  the  want  of 

entry  in  the  bopk.     Rockwood  v.  Davenport,  37  Minn. ,  533,  6 .  Am.  I  St. 

Rep.  872, ,35  N.W.  377,  ^  ,,  ,     ,  ,;- 
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E'lAire. failure  to  make  up,  a  record  would  not  defeat  rights  of  parties.    The 
,    record  isi  but  evideiice  Q^  the  judgment,  j,  Newman  v.  Cincinnati,   18 
Ohio,  323.    Not  final  till  recorded,  though  announced.     Coiidee  v.  Bar- 
ton, 62  Cal.  1.  i         > 
BJor  a  gen,eral  (iiscu,ss,ion  and  collation  of  cases  on  what  is,- necessary  to 
•    .complete  the  judgment  by  entry  or  recprd.for  all  purposes,  see  note  to 
.7/  28  L.E.A.  .621,,,,,.   ;.  '         ,,                  ,  ,'       ,<',     ",,  '  "' '  ' 
fiecording  the  verdict,  see  supra,  §  1. 

2,EvCTy  judgment  shall, be  signed  by  the  clerk,  3.,?id,  filed  in  his  oJjBce,  and, 
,'i'   Such  signing  and  filing  sjiall  constitute  the  entry  of  the  judgment.    N. 

Y.  Rules  Civ.  Prac.  Act.  No.  201.  !     , 

Eendflaon  and  entry  distinguished.  ,,,pr,9^  v. ,  Pajlmer,  .28   Cal,   41p;   ^fi^ 

Miller  Brewing  Co.  v.  Capital  Ins.,  C,o,  111, Iowa,  ,590,,  82  .Am.  St,, Rep.' 

529,,92  N'.,W,  1023.  .,  ,,,■,  '  "  , 

In  Davis  v.  Shaver,  61  ,N.  C.    (Phill.  L.)    18,.  91,  Am.  .Dee.  92,  this  was 

brought  out  by  the. court,  whicb  explained,  that  since  a  wu/nc  'pro  twno 

entry  presupposes  that  a  (judgment  was  in  fact  previously  entered,  it 

.,,,,;iunst,,fRllpjv  tliat  the  entry  is  a. mere  memorial  of  the  judgment,  and 

npt  the.  very  judgment.     See,  also  Bauman  y.^  New  York  C.  R.,  Co.  10 

How.  Pr.  ,218;,)3rant.',v.  Root,  3  Qoiy.  354; '  Sieber 'v.  Prink,  V  .Colo. 

.148,  2  Pac.  901;  Lick  v.  Stockdale,  18  Cal.  223;  Casement  v.  Ringgold, 

^  ^  .28  Qal.  33Sl'''''\'''    ''     '■■'■■  ' ■'      ■'  '  '     '"    '■'     •-•■  '"■'    '-^  '■   ■■'  '.''  •' 

For  a  full  dipcussjioii  of  the  nature, an^.  purpose  of  the  entering  ajid  re- 
,  cording  of  the  acts  of  the  court  under  the  California  Code, 'and  the 
manner  in  which  they  are  "to  he  done,  see  Von  Schmidt  v.  Widhei^,  99 
Cal.  511,  34  Pac.  109.  ' 

8  See  cases  cited  iii  note  to  2§  L.R.A.  635,  wherein  it  is  shown  that  an 
order  for  judgment  is  iiot  adinissible  as  a  judgment. 

For  an  explanation  of  .the  reason  and  policy  pf  the  practice  of  announcing 
t^S  judgn;ent,  and  then  recording  the  same  under  the  signature  of 
the  judge  in  a  public  record,  see  Montgomery  v.  Viers,  130  Ky.  694, 

"  "    114'  S'.  W.  251.''"   ""  '   '  •../-•■ 


3.  Authority  and  duty  to  enter  judgment.    ,.,  ,,, 

The  rendition  of  the  judgment  is  an  act  of  the  court,  which 
none  biit  the  judge  can:  perform,  while  ■  the  entry  of  it,  that  is 
to  say,  the ■  ininisterial  act,  is  the  office  of  the  clerk;  but  the 
authority  t^  m^Jse  the- entry  must  come  either  from' the  judge's 
special .  direction,  or  from  a  stage  in  the  proceedings  wherein 
it  is  made  th^  clerk's  duty,  without  further  order,  to  enter  the 
judgment,  which,  under  the  law  must  follow  the  verdict.* 
•"  Wher&a  jury  issue  is  made  up  out  of  another  court,  the  judg- 
ment is  to  be  entered'by 'the!  court  which  has  the  case^  and  i  not 
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by  the  one  which  tries  the  issue.^  The  judge's  duties  may  be 
ministerial  in  so  far  as  they  involve  only  the  manual  writing  of 
the  legal  result.* 

ILacoste  v.  Eastland,  117  Cal.  673,  49  Pac.  1046.  But  the  action  of  the 
cleyk  in  entering  the  judgment  erroneously  is  the  act  of  the  court, 
when  the  same  is  assailed.  Dillon  v.  Porter,  36  Minn.  341,  31  N.  W. 
56.  ' 

Entry  and  docketing  are  ministerial  acts:  one  to- measure  the  time  of  the 
judgment,  and  the  other  for  purpose  of  lien.  Los  Angeles  County  Bank 
V.  Raynor,  61  Cal.  145. 

The  ministerial  act  must  rest  on  judicial  authority,  and  is  void  if  a 
legal  judgment  he- lacking.    Stearns  v.  Aguirre,  7  Cal:  443. 

And  where  the  entry  was  not  under  the  general  autliority  of  the  court 
rules  as  to  the  entry  of  judgments  on  oettain  days,  an  entry  by  the 
clerk  without  the  special  authority  of  the  judge  was  void.  Washing- 
'    ton  Kat.  Bank  v.  Williams,  188  Mass.  103,  74  N.  B.:470. 

Dictum  that  the  clerk,  in  entering  the  judgment  in  the  judgment  book, 
performs  a  merely  clerical  act  and  therein  exercises  the  authority  of 
the  court.    Locke  v.  Hubbard,  9  S.  D.  364,  69  N.  W.  588. 

When  it  is  the  duty  of  the  clerk  to  make  entry,  it  is  immjiterial  that  he 
was  requested  thereto  by  one  not  a  party.  Re  Cook,  77  Cal.  220,  1 
L.R.A.  567,  11  Am.  St.  Rep.  267,  17  Pac.  92S,  19  Pac.  431. 

Clerk  cannot  in  judge's  absence  enter  judgment,  even  on  written  order. 
Aspden's  Appeal,  24  Pa.  182. 

Docket  entries  made  .in  the  clerk's,  office  by  a  deputy,  and  not  in  the  court 
room,  are  valid.     Johns  y.  Fritchey,  39  Md.  268. 

That  giving  two  orders  for  judgment  do  not  impair  the  judgment,  see  Caro- 
lina Grocery  Co.  'v.  Moore,  63'  S-.  C.  184,  41  S.  E.  88.     ' 

Where  the  practice  is  to  receive  the  verdict  in  writing  and  file  it,  judgment 
thereon  can  be  entered  clerically  without  further  miijiite  entry;  other- 
wise as  to  verdicts  received  orally,  for  there  a  minute  entry  is  essen- 
tial.    Gunn  V.  Plant,  94  U.  S.  664,  24  L.  ed.  304. 

The  clerk  cannot  make  up  in  the  recoili  a  judgment  not  judicially  entered. 

,'   ■  Claughtonv.  Block,  24  Miss.  185.     . 

Entry  by  the  clerk  on  a,  verdict  that  jis  in  law  a  nullity  will  be  taken 
for  nothing.  Pijessed  Steel  .par,  Co.  v.  Steel;  Car  Forge  Co.  79  C.  C.  A. 
130,  149  Fed.  182.    , 

*  When  a  law  issue  is  sent  over  from  orphans'  court  in  Maryland,  the  ver- 
dict should  be  certified  back,  and  the  amount  of  costs  and  the  judg- 
ment should  be  entered  by'  the  orphans'  coul-t.     Levy  v.  Levy,  28  Md. 

25.      '  '  ;  -i, 

8  Under  the  Texas  statutes   wheh  a  {general  verdict  is  received;  and   all 
.  motions  are  disposed  of,,  the^-eirpnjftin^  nothing  for  the  judge  but  tlie 
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tn'iniaterial  act  of  entering  the  judgment  wMch  legally;  follows.  Car- 
will  V.  William  M.  Cameron  &  Co.  102  Tex.  171,  114  S.  W.  100. 

Under  the  statutes  in  some  of  the  states  it  is  the  duty  of 
counsel  for  the  party  in  whose  behp,lf  the  judgment  is^  taken 
to  .prepare  the  judgment  roU  j  ^  at  least  where  there  is  any  doubt, 
under  the  terms  of  the  statute,  whether  or  'W^hat  particular 
papers  aye  part  of  it.^  Ordinarily  it  is  a  ministerial  duty  of 
the  clerk.'  ^ 

1  Knapp  V.  Eoehe,  82  N.  Y.  366.  -I 

The  court  may  direct  that,  if  plaintiff  does  not  enter,  his  judgment,  defend- 
ant may  do. so.     Wjl^niv.  Simpson,  84  N,:Y.  674.,       ^,,       , 

The.  judgment  roll  must  .bp^prepared  and  furni3h,ed  to  the  pl^rk,  by  the  at;; 
torney  for  the  party  at  iwhsse  instance  the  final ,  judgment  is  entered, 
except  that  the  clerk  must  attach  thereto  the  necessary  original  pa- 
pers on  file.  But  the  clerk  may,  at  his  option,  make  up  the  entire 
judgment  roll.     N.  Y.  Code  Civ.  Proc.  §  1238. 

*  .^s  to  provision  for  defendant's  arrest  in  postea,  see  Bacon  v,  Grossmann, 
■'      90' App.'Div.  204, '86  N.  Y.  Supp.' '66.    ■   ''■'^'''  '      ■'    ''"•'    I' ■>'>"(  i  '^ 

•  %lie  fajlure  of  the  clerk  to  njake  lip  the  judgment  roll  formally  tecause 

after  entry  of  judgment  and  recordj  the  papers  had  been  removed  from 
the  clerk's  possession,  vpas  a)  ininisterial  binission.  Connor  T.  McCoy, 
83  S.  C.  165,  65  S.  E.  257   ( collatfel-kl  attack  on  judicial  sale). 

llfl'otiee;  to  enter  the  judgment  is  not  usually  required,  uifless 
hy. terms  of  the  statutes  or  by  a  stage  of  the  case,  which  .absolves 
the  parties  or  their  counsel  from  taking  notice  of  all  pMseeed- 
iiogs  in  the  •ears©,*  biat  under  a  statute  requiring  the  giving  of 
notice  to  substitute  an  attorney  when  one  dies,  is  suspended, 
or  removed,  it  is  error,  without  such  procedure,  to  go  on  and 
enter  up  the  judgment.*  ' 

1  For  the  purpose  of  fixing  the  time  to  move  for  neW' trial  under  the 
Montana  statutes,  it  is  essential  that  there  be  notice  giveh  to  the  de- 
feated party  of  the  entry  Of  the  judgment.  State  ex  rel.  CoWn  v.  Dis-' 
trict  Ct.  38  Mont.  119,  99  Pae.  139.  ' 

Under  the  North  Dakota  practice  and  statute^  the  order  for  judgment  may 
be  made  ex  parte,  and  orders  made  in  another  district  by  ttie  judge 
thereof,  who,  however  had  acted  in  the  case,  were  upheld.  Ubuld  v. 
Duluth  &  D.  Elev.  Co.  3  OST.  D.  96,  54  N.  W.  316. 

8  No  subsequent  proceeding,  whether  or  not  it  ordinarily  requires  a  ndtice, 
can  Be  taken 'till  after  the  thirty  days  required  by '  stjitute  to  ela(pse 
Abbott,  Civ.  Jur.  T.— 58. 
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after  the  notice  to  substitute;  hence  it  was  not  sufficient  to  send  the 
bill  of  costs  with  a  letter  stating  that  it  was  sent, to, the  party, fpr  the 
reason  that  his  former  attorney  Was  no  longer  entitled  to  act.     Com- 
,^     inercial  Bank  v.  Foltz,  13  App.  Div.  603,  43  N.  Y.  Supp.  985.      , 

4.  Books  for  entry  or  record. 

,  X.he,  record  must  be;  intlie  record  took  of  tlie  court  or  in  the 
particular  boo]?  >yhich  the  statute  prescribes  for  the  keeping  of 
judgments;  ^  but  it  does  not  follow  that  entry  in  a^bpok  not' 
usually  devoted  to  the  recording  of  the  judgment  proper  or  to 
the  recording  of  the  particular  kind  of '/judgments  will  inval- 
idate the  judgment.*      •'    '        '    ^'! 

After  the  record  of  the  judgment  a  docketing  or  indexing  or 
bo'th' are  essential  to  the  creation  of  a  lien  on  the  debtor's  prop- 
erty or  to  the  enforcement  of  the  jndginent.*  TheSe  matters 
have  not  been  considered  as  pertinent  to  the  scope  of  the  pres- 
ent book. 

IThe  clerk  shall,  in  adidtion  to  tJ?e  docket ,  books,  required  to  be  kept  by 
law,  k;eep  a  book  styled  the  "judgment  book,"  in  which  he  shall  record^ 
all  judgments  entered  in  his  office.    N.  Y.  fiules  of  Civ.  Prae!  No.  201. 

Clerk,  must  keep  a  "jiidgment  book,"  in  which  ju4gmen{s  must  be  entered. 
Cal.  Cpde  Civ.  I?roc.,(  1915),  §  668,  ,',,        ,.    -,  "      ,-,;.-        ".":,'.' 

Under  statutes  requiring  a  judgment  book,  see  Maurin  v.  Carnes,  71  Minn. 
,308,  74  N,  W,  139;  Roekwopd  v.  Davenport,  37  Minn.  533,  5  Am.  St. 
Sep.  872,'  3^  i^.  W:  377;  iie  Weber,  4  N.  D.  118,  28  L.R.A.  62l,'  59  N. 
W.  523 ;  Locke  v.  Hubbard,  9  S.  D.  364,  69  N.  W.  588.'  See  also  note' 
following.  I, 

Insufficient  to  enter  in  judge's  calendar  when  that  is  not  a  court  record 
book,    Traer  v.  Whitman,  56  Iowa,  443,  9  N.  W.  339.  ,       ,  , 

The  writing,  of  thq  judgments  on  sheets;  with  a  typewriter,  jvhich  sheel^ 
were  kept  in  a  case  labeled  "judgment  book"  in  order,  til}  .there  were 
enough  to  bind  into  a  book  in  the  same  order,  constitiites  a  j'udgment 

.  ,,,  bpolc  under  the  Iforth  Dakota  statutes^  ,Xlie  binding  of  the  sheets  was, 
,      not  essential,    ij^nch  v.' Burt,'  67  C.  q.'A.  3(i5,'l32  S'ed.'ii'fj    ""' 

Pending  ,the  trial,  the  clerk  keeps,  the  r^ord  by,  shprt  notes,  or, minutes, 
which  are  afterwards  to  be  extended  into  the  judgment,  but  till  then 
his  n!i|inute  book  stands, as  the  reqord.  Pruden  v.  AJlen,  23  Pi,ck.  184, 
"'  ','34  Am.  Dec.', 51.  ,.  ,'         ',"'       [ 

s  15  R.  C.  Ij,:p.  580,  §  14.  Separate  books  for  legal  and  equitable  judgments 
are  not  required  under  a  statute  calling  for  a  judgment  boqlf.  "Whit- 
ney V.  Townsend,  67  ,N.  Y.  40.  , 

And  ;eptry  of  a  judgment  jn ,  thp,  ('decree  book"  was  < not ,  fatal  where,  the 
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judgment  book  was  kept  in  two  books,  the  decree  book  and  the  judg- 
ment book.    Thompson  v.  Biokford,  19  Minn.  17,  Gil^  1; 

So,  ■^here  the  judginent  was  entered  iil  the  book  kept  for  registry  of  actions 
and  entry  of  judgments,  though  the  statute  called  for  a  book  fof'  each. 
Jorgensen  V.  Griffin,  14  Minn.  464,  Gil.  346. 

Stt,  of   the  entry   in  the   "minute  book,"   so  labeled,   instead   of  the   one 

'labeled  "judgment  by  the  court''    (Wolf  v;  Great  'FeIIIs  Water  Power 

&  Townsite  Co.  15  Mont.  49,  38  Pac.  115)  ;   or  of  the  entry  in  book 

known  as  "journal  of  proceedings/'  instead  of  that  known  as  "judg- 

:     ment  book"  (Work  v.  Northern  P.  R.  Co.  11  Mont.  513,  29  Pac.  2a0). 

In  Carr  v.  Bosworth,  72  Iowa,  530,  34  N.  W.  317,  the  statute  under  con- 
sideration required  the  clerk  "to  keep  the  following  books"  in  which 
•  ' .  the  business  of  the  courts  shall!  be  entered:  "A  book  containing  the 
entries  of  the  proceedings  of  the  court,  Tvhich  may  be  known  as  the 
'record  book,' "  and  other  books  named.  It  was  held  that  this  did  not 
require  all'  judgments  to  be  entered  in  one  book  called  the  "record 
■'  book;"  but  that  the- statute  was  directory i  in  this  respect,  requiring 
simply  that  the  proceedings  be  entered  of  record  in  one  or  more  books, 
according  to  the  needs  and  discretion  of  the  proper  officers;  of  the 
court.  Hence  the  keeping  of  a  book  for  a.  particular  kind  of  deerees 
was  sustainable.  Entry  in  the  permanent  judgment  record  in  the  first 
instance,  without  an  entry  in  the  minute  book  or  trial  docket;  is  first 
fatal.'    Bond;  v.iCitizens'  Nat.  Bank;  65  Md.  498,  4  Atl.  893. 

SSeemote  to  28  L.R.A.  632 ;  .Burns  v.  Eoss,  7  L.R.A.(N.S.)  415,  and  note> 
215  Pa.  293,  114  Am.iSt.  Eep.  526,  64  Atl.  526. 

S.  The  judginent  and  what  it  must  show. 

The- judgment  consists  simply  of  the  "stentence  of  the  law  pro- 
nounced by  the  court  upon  the  matter  contained  in  the  record."  ^ 
Accordingly,  neither  the  minute  entyy  hqr  ihe  order  for  judg- 
ment is  the  judgment,  if  the  statutes  or  the  practice  of  the  par? 
ticular  jurisdiction  look  (towards,  a  further  and  .forpia],  official 
memorial  of  the  decision.*  ,    ' 

.iThemenjQrandum  of  decision,  or  the  opinion  of  the  judge 
giving  his  reasons  for  the  judgment,  is  not  a  part  of  the  judg- 
ment.* 1 

1  Judgment  defined.    3  Bl.  Com.  395. 

"Final  judgment"  means  the  finish  of  the  judicial  labor,  piroiiouncement  of 
,  ■  the,  ultimate  conclusion  of  the  court  upon  the  case;  and  a  direction  to 
the  clerk,  to  enter  judgment.     Until  these' things  are  done  the  case  is 
still  in  process  of  judicial  determination,  and  not  for  the  entry  of  judg- 
ment, because  judgment  has  not  yet  been  rendered.    Security  Trust  Sav. 
,    Bank  y.  Eeser,  58  Mont.  501,  193  Pac.  532,  : ,,;, 
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An  announcement  that  plaintiff  was  entitled  to  a  sum  found  due  by  i  ver- 
dict, but  adding  thereto  illegal  conditions  and  denying  execution,  waa 
not  a  judgment,  State  ex  rel.  St.  Louis,,  K.  &  N.  W.  R.  Co.  v.  Klein,, 
140  Mo.  5,02,  41  S.  W.  895.    ,  ,  ,,<,,, 

Where  a  judgment  had  been  rendered,  and  counsel  had  drawn  up  a  joTirnal 
.:  entry,  and  the  , clerk  had  filed  and .  recorded  this,  it  was,  ^the,  judgment 
,  of  the,cpurt  till  set  aside.  ,Boynton  v.  Crockett,  12  Okla.  ^7,;  69  .Pao. 
869;  and  see  Dillon  v.  Porter,  36  Minn.  341,  31  Jf^  W.  56.  ; 

Judgment  forms  signed  by  the  judge  are  only  directions  for  judgment  and 
.  are  not  binding  as  final  judgment  until  duly  entered  of  record.  ,<Jar- 
retson  V.  Altomari,  —  Iowa,  :— ,  181, N.  W.  400. 

2  Dean  v.  Williams,  1  Chand.  (Wis.)  22,  2  Pinney  (Wis.)  91;  Murray  v. 
Scribmer,  70  Wis.  228,  35  N:,W.  311;  Ah,  Kle  v.  McLean,  3  Idaho,  70, 
26  Pac.  937;  Chesterson  v.  Munsom',  2,6,  Minn.  303,  ,3  N.  W.  695;.. Pres- 
ton V.  Hearst,  54,Cal."595;  Newbould  v.  Stewart,  15  Mich.  155;  ^Mac- 
nevin  v.  Macnevin,  63  Cal.  186;  Delaware,  L;  &  W.  E.  Co.  v.  Buckard, 
109  N.  Y.  648,  16  N.  E.  550;  Becker  v.  Koch,  104  N.  Y.  394,  58iAm. 
Eep.  517,  10  N.  E.  701;  Lentilhon  v.  New  York,  3  Sandf.  721;  National 
L.,  Ins.  Co.  V.  Scheffer,  131  U.  S.  ociii.  and  26  L.  ed:  1110;  Bell  v. 
Otts,  101  Ala.  186,  46  Am.  St.  Eep.,  117,  13  So;  43;  Thoriias  v.  Ander- 
son, 55  Cal.  43.  In  these  foregoing  cases  it/was^heldl  that  no  judgment 
existed  from  which  an  appeal,  writ  of  error,  or  other  revieW  would 
lie.    See  also  15  E.  C.  L.  p.  570,  §  4,  and  note  28  L.E.A.  630. 

Must  be.enter-ed, and;  show  date  of  entry,  for  purpose  of  taking  writ  of 
error.     Pittsburg  Steel    Co. -v:  StEeety,  60  iFlaA  183,  53  So.  5051 

Mere  judgment  that  plaintiff  be  nonsuited  is  not  judgment  supporting  ap- 
peal.    Goldring  v.  Eeid,  60  Flaj  7i8,i  53  So.i5e3.     ,     .,;.,:,:  r',,.,,   3,[T   ,g 

^ntry  that,  judgment,  .is- rendered,  held  a  mere  clei;k^s,statement  that  it  Was 
rendered.     Wheeler  v.  Scott,  3  Wis.  362. 

Record  of  a  TOrdict  with  order  for  judgment ,  thereon  is  not  ^he  judg- 
ment.    Smith  V.' Steel,  81  Mo.  455.    '      i        '      '  '  .  -  v,  ■   i 

An  entry  in  the  "rough  minutes"  or  "blotter,"  it  being  a  mere  clerk's 
memorandum,  was  held  not  tor  make  a  judgment.  Brownell  v.  Siiperibr 
Ct.  157  Cal.  703,  109  Pac.  91.  :,  .       ; 

The  'docket  entry  "judgt"  was  held'  to  be  ft,  regular  judgment'  on  Which 
the  clerk  had  the  power  to  enter  up  the  judgment.  Dayis  v.  Shavjer, 
61  N.  C.  (Phill.  L.)  18,  91  Am.  Dec.  92;  Jacobs  v.  Burgwyn,'- 63  N, 
C.  193 ;  Ferrell  v.  Hales,  119  N.  C.  199,  25  S.  E.  821. 

Verdict  and  order  of  judge  on  his  docket;  but  nolle  on  record;  iB' no  judg- 
ment.    Edward^  V.  Eyans^  61,111.  492.  •        ,        . 

SForgotson  v.  Eaubitschelc,  87  N.  Y.,  Supp,  503,;  15' R.  C.  L.  p.  570, '§  3. 

All  the  adjudicative  incidents  that  follow  the- decision  are  a  part  of  the 
judgment,  and  should  be.  recorded  by  the  clerk  as  ptirt  thereof. 
Thomas  v.  Thomas,  98  Me.  184,  56  Atl.  651.  ' 

Where  there  is  a  conflict  between  the   entry  made  by  the '  eleri*  in   the 
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minutps  a|nd  the  solemn  judgment  of  the  cou?-t,  the  terms  of  the  Iat(;er 
should  \>e  given  force  and, effect  rather  than  those  of  the  former.    Mc- 
"    ^^adden'v.  MoFadden,  —  Ariz.  — ,  196  Pac.  452. 

,  Tl;ie  judgment  must  show  ihe  parties  plaintjiff  ancl  defendant,' 
and  ■which  of  them  prevailed/  especially  i|,  there  are  .several 
partiips  ,(p  the  one  side,'  ,a,nd  express  with  certainty  the  amount 
or  the  redress  awarded.*   > 

1  fhe  defendants  may  be  ,  (Jescrjbed  by  the  .reference, /to  the.,, titles  of  the 

9ause,  without  naming  them.     First  Nat.  Bank  ■v[.  Garla,nd,  109  Mich. 

'V  515/33  l!r.A.  8S,  63  Am.  St.  Eep.  597,'67,  N.  ^.,559.      . 

Where  it  has  the  style  of  the  case  at  the  head,  showing  ^  definiytely  that 

.  the  parties   are  the  same  as   those  mentioned  in  th^  declaration, ,  it 

,  suttees  without  naming  them  in  the  body  of  ,the,  judgment.     Taylor  v. 

'Branh^m, '35  Ifla,'.  297,  39  L.E.a!'  362,  48  Am!  jSt'.'  Rep."  249,  17   So. 

"!5^2."  ■    "■   "■'"'''      -"■'  '  ■       '"     '■  '  ''  ■"       "■'    •"        '  '      ' 

Judgment  on  verdict  against  defendants  is  good  as  against  all  defendants, 

including  those  omitted  fropi  docli,et  entry  by  clerical  error   (Hendry  v. 

Crandall, '  13t  Ind.'42',  30  N.  fe.  789');   for  the  word  "defendants"  in 

judgment  is  explainable  by  the  whole  record    (Boiling  y.  Speller,  .96 

'•''   'Ala.  269,  11  So.  300).'      '  " '''  V''         '.       '     '         ■  '  <   ■-■  ' '^ 

The  words  "administrator  of  estate  of"  named  peieson,  following  the  na^e 

'  '"  "  of   a'  defendant,   will   be   treated   as   mere   description,   and'  will   not 

make  the  judgment  one  against  the  estate  or  against' him  in  his  repre- 

'    sentative  capacity.     Eidh  t.  Sowles,  15  L.R.A.' 850,  and  cases  cited  in 

'•' '      note  p.  852. 

Under  the  statutes  of  Texas  the  judgment  in  favor  of  a  minor  suing  jay 

■    'next  friend  should  be  in  the  haine  of  the  next  friend  for  the  use  of 

.  thfe  minor.    Missouri,  K.  &  T.'  R.  Co.' v.'  Wald'en,  —  Tex:  'C'iv;  App.  — , 

46  S.  W.  87. 

If  defendant  has  tvpo  names  by  which  he  is  known,  judgment  by  either  is 

good.    Isaacs  v..Mintz,  33  Ni  Y.  SI  R.  423,11  N.  Y.'Supp.  423. '  ' 

2  Must  showifon  whom  it  was  given.     Fuller  Watchmta's  Electrical  De- 

tector Co.  V.  Louis,  50  111.  App.  428. 

JFailure  to  Sp'oCify  that;  judgment  for  plaintiffs  was  against  defendant  was 
immaterial' H  the  record  plainly  shows  it.  Smith  v.  Kiene,  231  Mo. 
215,  132  S;  W.  1052.  '  ^  '  '    '   ' 

"In  substance  it 'must  show  iriirinsically  and  dis,tinctly,  and  not  inferential- 
ly,  tJhSt  the  'matters  in  the  record  had  been  determined,  in  favor  of  one 
of  the  litigants,  or  that  the  rights  of  the  parties  had  been  adjudicat- 
ed; "  hence  a  judgment  for  costs  for  one  was  bad  because  not  disposing 
.  of  .fcherisspes.     Scott  'v.  Burton,  '6  Tex.  322,  55  Am.  Deo'.'  782.'""  ' 

3  Must  show  which  of  two  plaintiffs  or  ^defendants" was  entitled  or  bound. 

C.  Aiflttnan  i^,  Co.  v.  Wirth,  45  111.  App.  614.       ' 
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fhe  singular  form  of  the  word  may  be  sufficient  to  include  tlie  plural  of 

plaintiff  or  defendant.     Roach  v.  Blakey,  89  Va.  7W,  17  S.  E.  228; 

Turner  v.  Houston,  —  Tex.  Civ.  App.  — .  43  S.  W.  6S. 
"Plaintiff"  held  to  mean  plaintiffs.    Ellis  v.  Dunn,  3  Ala.  632.  . 
4  "Four  hundred  a!nd  sixty-one  and  55/100  damages"  is  insufificieht  to  show 

any  money  award.    Carpfenter  T.  Sherfy,  71  111.  427.  ' 

Effect  of  omission   of   dollar   sign   or   word   "dollars"   froln   judgmeiit   is 

treated  in  a  note  in  35  L.K.A.(N.S.)   653. 
For  the  sum  of  "$86.83,  with  interest,"  is  for  a  sum  certain.    Etheridge  y. 
''      Middleton,  1  Marv.  (Del.)   139,  40  Atl.  714.  ■' 

If  the  sum  be  in  blank  the  judgment  is  void.     Custer  County  v.  Moon,  8 

Okla.  205,  5l  Pac.  161;  Bludworth  v.  Poole,  21  Tex.  Civ.  App.  551,  53 

S.  W.  717. 
The  amount  of  costs,  being  a  part  of  the  judgment,  must  be  adjusted  be- 
fore entry  in  the  judgment  book;   hence  an  entry,  with  a  blank  for 

costs,   was  void  for  purpose  of   appeal.     Lentilhon  v.  New  York,  3 

Sandf.  721. 
But  a  judgment  for  " dollars,  costs,"  while  deficient  for  purpose  of 

appeal,  may  support  a  lien.     Richardson  v.  Rogers,  37  Minn.  461,  35 

N.  W.  2'70.  ''  .',...,, 

The  judgment  need  not  specify  how  much  of  damages  is  punitive  and  how 

much  compensatory.    Hambly  v.  Hayden,  20  R.  L  558,  40  Atl.  417, 
If  the  judgment  is  on   a  demand  payable  in  coin,  the  judgment  should 

sound  in  coined  dollars  and  parts  of  dollars,  providing  fihatsucli  form 

of  judgment  has  been  duly  prayed  in  the  complaint.    Note  to  29  L.R.A. 

593,  citing  leading  case  of  Bronson  v.  Rodes,  7  Wall.  229,  19  L.  ed. 

141,  and  many  other  cases. 
Failure  to  enter  judgment  de  bonis  testatoris,  as  it  should  have  been,  was 

held  a  .clerical  error,  remediable  on  appeal.     Ca^rington  v.  Odom,  124 

Ala.  829,  27  So.  510.  ' ' 

In  the  absence  of  statutory  authority,  a  judgment  cannot  he 
rendered  for  oi*  against  a  partnership  in  the  firm  name.^ 

iLanford  y.,  Patton,  44  Ala,  584;  Spaulding  Mfg.  Co.  v.  Godbold,  92  Ark. 
63,  121/S.  W.  1063,  29  L.R.A..(N.S.)  282,  135  Am.  St.  Rep.  168;  Day 
V.  Cushman,  E.  &  Co.  2  111.  475;  Livingston  v., Harvey,  10  Ind.  218; 
■Seely  v.  Schenck,  2  N.  J.  L.  75;  Dunham  v.  Shindler,  17  Or.  256,  20 
Pac.  326;  Burden  v.  Cross,  33  Tex.  685;  and  other  cases  in  note  in  29 

■  '     L.R;A:(N.S'.)"282. 

Under  statutes  in  many  of  the  states  it  is  now  provided  that 
a  judgment  ma,y  he  taken  against  one  or  more' of  several  co- 
defendants,  letting  the  action  stand  or  be  dismissed  as  against 
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the  ones  not  seryed,  or  eniiering  it  against  all,  to  be  enforced 
against  thbse  not  served  6ii'' a  inotion  to  show  dause.  ''When 
a  jiid^ent  is'  thus  entered  it  must  show  which  di  the  deifend- 
aihts  'are  bouiid.''  '    '  '  '  '  ■ 

Reference  to  the  verdict  niay'aid  the  statement  of  the'  amount 
or  description  of  the  parties.^  If  necessary , to  afFprd  a  basis 
for  the  judgmeni;,,  it  should  refer | to  the  verdict*  or  the  plefd- 


1  Tha.t  judgnient  may  be  against  one  of  codefendants  and  not  the  others, 
"  seeN.  y!  Civ'.  Erac' Act,  §,  474;' bal.'Code 'Civ!' Proc.  (i915)§§  578, 
579. 

Under  some  statutes  if  one  defendant  is  in  court,  the  'plaintiff  inay  pro- 
ceed to  judgment  against  all  defendants.  N.  J.  Gen.  Sialt^  p.  2336, 
§  2 ;  United  States  use  of  Sayre  &  F.  Co.  v.  Grief  en,  72  N.  J.  L.  1,  60 

Ati.v5X3-.'   ;     /  ■,■  >  ■    ;  -,i;   i!--.  "•      '    ■  '•"• ; 

Under   a  istatute  allowing  entry  against  i all ; to  he  enforced,  as  ; to.  those 

.  ,  not, .served,  pnly  .agaijjst  the  joint  property  of,  all,, the  defendants,  it 

was  held  not  error  to  epter  it  against  those  served  only.     Dillon  v. 

Porter,' 36  Minn.'^3'41,  Sl'N.'vj/.' ^6;         '''       '''     '  '' 

And,  wjiere'the  surety,  hut  not  the  principal,  was  served  in  action  on  a 

bond,  lit' was  held  pi'o'pfer'to  enter  jud^ent' aga'ihst  the  surety  only. 

■  '  Eehm  V.  Halverson,  197  IlL  378,  64  N.'E.  388,  citing  CoUrsen  v.  Brown- 

;   ,;  ing,  86illl.;&7..  .'.,,,!■,.,  V,         .,  ■       ^.'    .~ 

If  entered?  against  alj,  defendants,  it  is  voi4.     Roberts  y.  Pawley,  50  S,  C. 

491,  27  S.  B.  913. 
""Recover  of  said /defendant  the  said  sum  of  r, — —  dollars,  so  assessed  as 
aforesaid,"  sufficiently  refers  to  the  sum  found  i  by  the  verdictj     Ellis 
V.  Dunn,  3  Ala.  632.  ..     ■: 

A  line  i  of  Illinois  cases  holds  that  judgment  on  the  verdict  must  show 
for  whom;  the  judgment 'Was  given  and  for  how  much,  la  baj-e  reference 
'     ■  toithe  verdict  being  insufficient.     Seajrs  v.  Searbj  8' 111:  47;  Faulk  v. 
^    Kellums,   54   111.   188; .  Scherinerhorn   v.   Mitchell;  1 15  111.   App.   418; 
'  ■ '  Pitzsimmous  v.  Munch,  74  111.  App.  259. 
Recital  in  record,  "Judgiiient  on" Verdict  for' $3,000,  and  costs/'  iS  iiisuf- 
'   '  ficient,  '6il   appeal,   to  show  that  there  was  a   judgment.     Martin  v. 
Earnhardt,  39  111.  9. 
8  A  recital  in  »  jildgment  in  an  equitable  action  that  the  court  made  its 
findings   "from  thS' verdict  of  thei  jury"' sufficiently 'shOws  that  the 
judgnieht  was  based  On  the  verdict.     Goldman  vj  Rogers,  85  Cal.  574, 
"'    24  Pa;e.  782. 

*The  judgment  neecl  not  be  entered  on  the  foot  of  the  complaint,  tliougli 
that  guards  against  errbr^  but  may  be  oh  a  separate  ^aper,  Melohers 
V.  Moore,  62  S.  C.  386,  40  S.  E.  773. 
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6.  Miijiijtes,  judgmenli  roll,  and  record. 

Pending,  the  making  up  of  the  judgment  roll  ^  or  the  record, 
the  cleirk's  minutes  areajtemporary  record.^  They  should  eon- 
tain  sufficient  data  to  make  resort  to  memory  unnecessary  in 
la-tei;  extendipg  ithfi  judgment  therefrom.' 

1  Duty  to  make  up  the  judgment  roll,  see  supra,  §  3. 

ZMinutes  are  temporary  record.     Read  v.  Sutton,  2  Cush.  115. 

3  It  is  not  a  commendable  practice  for  the  clerk  to  take  very  abridged 
minutes,  such  as  the  single  word  "judgment,"  and,  from  memory  of 
the  particular^  of  the  judgment,  extend  it  in  formal  language  on  the 
record.    Montgomery  v.  Murphy,  19  Md.  576,  81  Am.  Dec.  652. 

The  want  of, a  minute  entry  of  the  verdict  does  not  impair  the  duly  entered 
,/    judgment.    Gunn  v.  Plant,_  94  U.  S.  ,664,  24  L.  ed,  304. 

The  judgment  roll,  as  it  is  known  in  many  states,  consists 
of  the  material  papers  in  the  case  leading  to  the  judgment;  and 
the  statutes  usually  prescribe  and  enumerate  what  papers  are 
necessary,  which  ordinarily  include  the  siimmons,  pleadings, 
other  papers  or  orders  showing  the  continuity  of  the  case  to- 
wards a  judgment,  the  verdict  or  pqstea,  and  the  judgment 
propesi'.^  Unless  a  particular  form  is  required  by  statute,  the 
collation  of  the  papers  into  an  ordinary  parcel,  with  the  proper 
marks  and  indorsements,  is  a  sufficient  judgment  roll.* 

1  Precisely  what  must  be  embodied  in  the  record  or  judgment  roll  depends 
'very  largely  on  the  terms  of  the  statutes  \tx  the  various  states.  15 
E.'  C.  L.  p.  586,  §  22.    See  the  footnotes  following. 

N.  Y.  Code  Rules  of  Civil  Prac.  No.  202,  requires  that  it  contain  the  sum- 
mons, pleadings  or  copies  thereof,  the  final  judgment  and  the  inter- 
'  ilocutory  judgment}  if  any,  or  copies  thereof,  and  each  paper  on  file  or  a 
'  ■  copy  thereof,  )and  a  copy  of  each  order,  which  in  any  way  involves  the 
merits  or  necessarily  affects  the  judgment.  If  judgment  is  taken  after 
a  trial,  the  [judgment  roll  must  contain,  the  verdict,  report,  or  de- 
cision; each  offer,  if  any,  made  as  prescribed  in  the  Civil  Prac.  Act; 
and  the  exceptions  or  case  then  on  file. 

According  to  §  670  of'  the  California  Code  of  Civil  Proc.  (1915,)  in  all 
cases  except  those  in  .which  the  complaint  is  not  answered  by  the  de- 
,  fendant  the  judgment  roll  consists  of  the  pleadings,  all  orders  striking 
out  any  pleadings  in  whole  or  in  part,  a  copy  of  the  verdict  of  the 
jury,  or  finding  of  the  court,  or  referee  and  a  copy  of  any  order  made 
on, demurrer  or, relating  to  a. change  of  parties  and  a  copy  of  the  judg- 
ment. 
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At  the  common  law  the  record  was  a  "history  of  the  most  material  pro- 
ceedings in  the  cause,  entered  on  a  parchment  roll  and  continued  down 
to  the  present  time;  in  which  must  be  stated  the  original  writ  and 
summons,  all  the  pleadings,  the  declaration,  view  or  oyfer  prayed,  the 
imparlances,  plea;  replieationj  rejoinder,  continuances,  and  whatever 
further  proceedings  have  been i  had,  all  entraned'  verbatim  on  the,  roll 
and  also  the  issue  or  demurrer  and  rejoinder  thereon;"  3  Bl.  Com. 
317. 

"There  came  a  jury  of  and  eleven  others,"  suffices  to  show  a  law- 
ful jury.     Ellis  v.  DuEn,  3  Ala.;  632i 

On-  a  recital  that  a  jury  was  had  and  was  sworn,  and  that  it  was  accord- 
ing to  law,  all  presumptions  as  to  the  regularity  of  the  jury  are  al- 
lowable.    Mjartin  V.  Earnhardt,  39  111.  9.  f  ,,; 

Verdict.— Overton  v.  National  Bank,  3  N.  Y.  S.  R.  169'.  '■ 

Failure  to  include  the  verdict  where  judgment  is  fentei'W  aftei'  death  of  a 
party  is  an  error  which  may  be  corrfected  by  the  court  thereafter. 
Re  Miller,  70  Hun,  61,  22  N.  Y.  Supp.  1104. 

Where  an  issue  arising  in  an  equitable  action  is  sent 'to  a  jury,  the  Ver- 
dict is  a  part  of  the  judgment'  roll,  and  it  is  Sufficiently  recorded  by 
filing  as  a  part  thereof.    Goldman  v.  Rogers,  85  Cal.  574,  24  Pac.  782; 

The  clerk  cannot  include  in  the  postea  a  recital  that  the  cause  is  one  where- 
in the  body  of  the '  defendant  may  be  arrested,  under  statutes  which 
make  the  pleading  and  proof  of  certain  facts  essential  to  such'  ar- 
rest. '  Bacon  v.  Grossmann,  90  App.  Div.  204,  86  N.  Y.  Supp.  66. 

The  register'  of  actions  is  none  of  the  papers  specified  in  Mont.  Code  Civ. 
Proc.  §  1196,  as  necessary  to  make  up  the  judgment  roll.  Haupt  v. 
Simitigton,  27  Mont.  480,  94  Am.  St.  Rep'.  830,  71  Pac.  672'.  ' 

8  It  was  held  a  sufBcient  enrolment  of  the  judgment  to  put  al'l  the  papers 
in  an  envelop  which  was  properly  indorsed,  though  the  papers  were 
not  fastenied  together.     Melchers  v.  Moore,  62  S.  C.  386,  40  S.  E.  773. 

7.  Signing  and  dating.  ■ 

Provisions  for  the  signing  of  the  record  are  usually  construed  _ 
to  be  directory,  so  that  the  omission  of  the  signature  is  not 

fatal  to  l^e  judgment.''  , 

The  dating  of  the  judgment  is  a  matter  of  statutory  regu- 
lation, and  if  no  other  date  be  gi^en  it  wiH  ordinarily  take  the 
date  of  the  first  or  the  last  day  tif  the  term.*  For  the  purposes 
of  lien  and  priority  a  date  is  essential,  and,  likewise  to  reckon 
the  time  when  the  judgment  will  be  dormant, qr  the  time  when 
execution  may  issue  thereon.^  :  ,  , : 

iCofony 'v.  Billingsley,  2  Neb.    (Unof.)    676,  89  N. '  W! '  V44 ;  iforwood  v." 
Snell,  95  Tex.  582,  68  S.  W.  773;  15  R.  C.  L.  p.  585, '■§  21.     ' 
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In  other  than  jury  cases  tkis  has  been  held  true.    Crija  v.  Kesgjng,  89  Cp,li  ■ 

478,  23  Am.  St.  Eep.  491,  ,26.Paa.  1Q74;  Fontaine  v.  .Hudson,,  ,93,  Mo.- 

;  r,,62,  3  Am.  St.  Eep.  515,  5  S.  W.  692;   S(;©tt,,T.  Rohman,  43  Neb.  618, 

,;62.  N.  W.  46;-  Gordon,  v.  ,Bodwell,:,55:;Kan.,  131,:,39  Pac,  1044,;,  United 

■States  V.  StoUer,  180  ,Fed.  910   (naturalization  proceeding).  , 

.Judgment  can  be  signted  at  a  later  term.     Knowles  v.^SaTagej  140  N.  C. 

372,  52  S.  E.   930;   Ferrell  v. ' Hales,-119  N.   C.   199,  25  S.   E.  :821; 

Beitman  v.  Hopkins,  109  Ind.  177,  9  N.  E.  720 ;  Childs  v.  McChealiey, 

-.  20ilowa;,  431,  ,89   Am.  Dec.   545.,;     I,  -  -      <;.,         ,,.•,  -    -.;■■■  r 

Not  void  because  entries  were  not  signed  till'  vabataon,  but  questioning 

!>  if  it  could  be  enforced  till  read  in, court  .and  signed  in,  term.     Catter- 

:    lin  V.  Frankfort,  8Y;Ind,  45.  ,, 

In  Iowa  the  statute  calling  for'  signature  i by  the  judge' to  the  recbrd  was 

held  directory,  soithat  where  he  did  not,  sign  at  the ,  term  because  the 

entries,  oonld  not  have  been  mstde  up   in  iirae,  the  judgments  were 

nevertheless  yalid,     Qhi^da  y.  McChesney,  2p,Iowa,^31,,89_.An», ||^ec. 

To, a  like,  effect,  se^  Eastman  y. , Hart^au,,  12  Wjs.,  267;  Se(:om.i)e  v.  Steele, 
20  How.,  94,  15  L.  ed.,  833  ,,(,eonstruing  IVIinnespta. , statute). 

SJnder  the  statutes  of  North  ■  Dakota  requiring  an  order  for  judgmentiibe- 
..lore  any  judgmenl;,  can  be  entered,  it, is,,  only  necessary,  on.tlie  comingi ; 

in  pf  a  verdict,  for  the  judge  tp,;or,der  judgnienfi  enfiered  in,  the  minutes, 
.  or,  .^0  mjike  and  sign  a  subsequent  ord,6Ti  ^^^  file  it  with ,  the ,  clerk, 
who  will  then,  enter,  the  judgment;,  it 'is  not  necessary  that  the  judge 
sign  the  judgment  itself,     Gould  y,  Duluth  &  D.  Eley.  Co.  3^N.  D.  96,  , 
_  54,N.,W.,3ip.,,,,,,,'^,,'i,^     '^,,  '  "        \,"'       '',,,/',"',,.'' 

In  Boynton  y.  Ciioek^tt,  12  Okla^  57,  69  Pac.  869,  it  ia  said  that  .ajtajtutes 
which, , reg|U.ir|e^  thcj  cof],rt,tp,  sign  the,  record  apply  only  to,  thp  "com-,  , 
plete  record,,"  wjiich!  |is  usually  ma,de  up  only  ijUj  ^£yn'i"lliitlp  cases,  and 
in  cases ,  .where  th,e  clerk  hfj.^  failed  to;  bring  up ,  his  records,  and  the 
court  orders  them  brought  up  and  then  approves  and  subscribes  the 
record  when  it  is  brought  up;  and  they  do  not,, require  ,th|B  signing  of 
the  journal, of  the  proceedings  that, the  clerk  keeps  daily. 

But  under  a  Kentucky  statute  which  requires,  that  the  judgment  be  entered 
on  the  order  book,  and  another  which  requires  the  proceedings  of  each 
day  to  be  drawn  up  and  signed  by  the  presiding  judge  aifter  reading  in 
open  court,  it  was  a.  fatal  error  for  the  regular  jiudgento  sign,  the 
.record  of  the  proceedings  had  bejpre,,  a  special  judge  ji  and  the  inclu-, 
slon  in  the  recorid  of  a  slgne(i  written,  judgment  by  the  special  judge  , 
was  not  suffic'ienjt.     Ewell  v.  Jackson,  129  Ky.  214,  110  S.  W.  860. 

But  in  case  the  judge  fails  to  sign  his  judgment,  his  successor  in  office 
inay  sign  it,  under  Ky.  Stat.  §  977.  Anderson  v.  Anderson,  161  Ky. 
18,  170  S.  W.  213    L.E.A.1915C,  SSli  '        ' 

In  Louisiana  it  is  required  by  t^e  code  th^t  the  judgment  be,  rendered  and 
signed  by  the  judgje  in  open  court.    State  ex  ^el.  Illinois,  C.  ]i,|Co.  y. 
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4th  C.  C.  A.  Judges,  48  La.  Ann.  905,  19  So.  932;  :^i(Ojliard|?p>i .  v.  Tur- 
ner, 52,  La.  Ann.  1613,  28  So.  ,158.  ; 

Dictwm  that  the  signature  of  the  judge  is  not  necessary  to  th,e  validity  of 
the  judgment,  "but  that  it  is  of  service  in  determining  what  has  beeii 
adjudged.    Broder  v.  Gonklin",  98  Cal  360,  33  Pac.  211,  citing  Grim.  v. 
'      '    Kessiiig,  89  Cal.  489,  23  Am.  St.  Rep.  49-1,  26  Pac.  1074. 

Omission  of  the  clerk  to.  sign  the  judgment  roll  is  a  mere  clerical  error 
(Van  Alstyne  v.  Cook,  25  N.  Y.  489;,  Lythgpe  v,  Lythgoe,  75  Hun, 
,  147,  26  N.  Y.  Supp.  ,1063)  ;  at  least  when  not,  made  necessary  by  stat- 
ute  (Goelet  V.  Spofford,  55  N.  Y.  647).. 

The  judgment  is  not  collaterally  assailable  by  a  third  person  because  not 
sigfned  by  the  clerk.     Artisans'  Bank  v.  Treadwell,  34  Barb.  553. 

Wiere  it  was  not  necessary  that  the  clerk  sign  the  judgment  entry,  it  was 
not  a  ground  for  impeachment  that  one  signed  it  as  "deputy  clerk," 
though  he  had  never  been  appointed  a  deputy.     King  v.'  Belcher,  30' 
;  ;S,  C.  381,  9  S,  E,  359. 

A  distinctipn  is  ;td  be  noted  that,  while  a  signature  ^lay  not.  be  vital  to 
the  judgment,  record,  the  proof  of  the  judgment  would'  either  be  made 
by  producing  the  record  from  the  proper  source,  or  by  producing,  a 
properly  signed  and'  certified  copy  of  it. 

It  was  immaterial  oil  which  side  of  the  page  the  signatures  appeared. 
Arrowood  v.  McKee,  119  G-a.  623,  46  S.  E.  871. 

*  The  clerk  must  make  a  minute  on  the  back  of,  each  judgment  roll  filed 
in  his  office,  of  the  time  of  filing  it,  specifying  the  year,  month^  day, 
hour,  and  minute.     N.  Y.  Rules  of  Civil 'Pralc.  No.  202;     '  '       ''         ' 

In  Massachusetts,  by  ancient  practice,  entry  was  of  the  last  term  day  un- 
.  less  an  earlier  entry  is  made  and  the  time  minuted.    Herring  v.  Poljey, 
8  Ifass.  113;   Portland  Bank  v.  Maine  Bank,  11  Mass.  204i 

So  in  New  Hampshire.     Haynes  v.  Thpm,  28  N.  H.  386. 

Under,  a  statute,  judgments  were  dated  as  of  the  first  day  of  term,,  al 
though  the  court  did  not  sit  till  later.     Norwood  v..  Thorp,,  64  N.  C. 

,    ^82.  .•,,,; 

Omission  of,  the  date  is  a  mere  irregularity,  but  it  was  held,,  that  "Au 
gx^st,  1900  Term,  Saluda,  S.  C,"  ,was,a  sufficient  date,  ,  Burwell  &  D, 
Co!  y.  Chapman,  59  S.  C.  i581,  38  S.  E.  ,222,,    ,    ,  ,'   ,,, , 

Under  the  Washington  statutes  the  date  of  the,  judgment  is  the  date  of 
its  filing  with;  the  clerk  for  entering.  Quareles  v.  Seattle,  26  Wash. 
226,  66  Pac.  389 ;  Warner  v.  Miner,  41  Wash.  98,  82  Pac.  1033. 

The  clerk's  indorsement  on  the  judgment  abstract,  that  it  was ,  "dulyn  re- 
corded" and  filed  on  a  day  stated;  raises  a  presumption  that  he  noted 
on  the  recpid  of  the  judgment  the  day  and  hour  that  is  required  by 
Rev.  Stat.  art.  3157.     Gunter  v.  Buckler,  —  Tex.  Civ.  App.  —,,32  S. 

^W.    229.  :,...,,-,  .,,,.,.  „  ; 

3  These  matters  have  been  (leenied  foreign  to  this  work,  but  see  as  to 
them  note  in  28  L.R.A.  621.  '    "  ''         "    '  ' 
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8.  Time  for  entry  and  record. 

Various  statutes  prescribe  the  situations  and  stages  in  the  ac- 
tion when  the  clerk  shall  enter  judgment/  but  these  statutes,  are 
generally  directory,*  and  timely,  entry  is  presumed.* 

At  commoDi /law  four  days  were  allowed  to  elapse  after  ver- 
dict, so  that  motions  for.  new  trial  or  in  arrest'  of  the  judgment 
might  be  made,  but  the  entry  of  the'judgment  before  that  time, 
or  before  the  statutory  time  or  before  the  time  allowed  by  'the 
judge,  will  not  be  void.*  The  entry  need  not  be  in  term  if  the 
rendition  was  timely.''  Unless  ,  the  sta!tu'te  prevents  ,  it,  .the 
judge  may  allow  a  stay  of  the  entry,^  and  it  will,  be  error  fc^i^^, 
tlie  party  to  cause  entry  during  such  ■  stayJ  Acts  which  lare 
judicial  and  partake  of  the  decision  of  .the  court  must  be  done 
c;n  a  court  day,'  but  clerical  acts  may  be  done  on  other  days  than 
ju'dieial  ones.®  In  computing  the  time  required'  by  some  stat- 
utes to  elapse  between  the  reception  of  the  verdict  or  othef  act 
arid  the  entry  or  docketing  of  the  judgment,  the  regular  riiles 
for  inclusion  or  exclusion  of  terminal  days  apply.*" 

1  On,  ealjering  judgment  clerk  slia^  "immediatelj'  file  the  judgment ,  roll,','  , 
''  'N.'y.' Rules  of  Civil  Prac.  No.,  202. '"''\  '      /   "'      '"      '  "'       ''  ' 

Under  the  statutes  of  California  requiring  ,a?itry  -within;  twenty-four  h,9iur8 
after  verdict,  and,  also  providing  for  dismissal  if  the  successful  party 
fail^  for  six  monlis'  to  have  entry  made,  the  court  may  cause  entry 
to  he  made  at  any  time  glidrt  of  six  moijths.  .Waters,  y.  bumas,  75 
Cal.  563,  17  Pac.  685.  ,'  ■!'  ■  ■!  ' 

There  is  no  one  "entitled""  to  have  judgment  entered,  and  consequently  no 

neglect  till  after  rendition.     San  Jose  Ranch  Co.  v.  San  Jose  Land 

&  Water  Co.  126  Cal.  322,  58  Pac.  824. 

The   statute  requiring  entry  of  judgment  on  verdict  within  twenty-four 

'  hours,  iinless  it  is  set  aside  by  the  court,  is  directory;  and  in  any  event 

'would  not  apply  to  a  jury  trial  wherein  there  were  also  questions  of 

a  purely  equitable  nature.     ChWchill  v.  LoUie,  135  Cal.  608,  67  Pac. 

1052.    .  ■■    .         ...  ,.  ■■         -:'■-'■  .  .  ....<■: 

2  Hirst  Nat.  Bank  v.  Wolff,  79  Oal.  69,  21  Pac.  551,  748;   15  R.  C.  L.  p. 

583,  §  18. 
Judgment,  not  void  because  not  entered  within  time  prescribed.     BroWn  v. 

Porter,  7  Wash.  327,  34  Pac.  1105. 
Constitutional  tiitie  for  entry  held  directory.     Koon  v.  Munro,  11  S.  C. 

139.  '■• 

3  In  favor  of  regulfirity,  it  may  be  presumed  that  the  filing  of  the  ordei;, 

took  place  during  lifetime  of  a  party,  so  that  the,  entry  may  be  re- 
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.  ,  lated  JjSjGjt  thereto,  the  party  having  meanwhile  died.  Peetsch  v. 
,,  QujnH,  e|,Misc.;50,  26  N.,  Y.  gupp.  728.  : 

After  laipse'  of  time  for  making  a  complete  record,  it  will  be  presumed  tl^at 
■clerk  did  his -duty.     Jenkins' v.  Parkhill,  25  Ind.  473. 

*It  is  not  an 'Objection  that  entry  was' made  before  time  for  moving  for  new 
'trial  bad  expired,  and  while  it  was  pending  at  the  same  term.    Hasted 

,.      v.  Dodge,  —  Iowa,  — ,  35  N.  w.  462. 

Not  fatal  error  to  enter  it  pending  motions  for  new  trial  and  in  arrest. 
Warren  v.  Chicago,  B.  &  Q.  E,.  Co.  122  Mo.  App.  254,  99  S.  W.  16. 

Entry  of  judgment  within'  fifteen  dayk  given  for  stay  to'  move  for  new 
trial  was  not  void  for  prfematurity.  Harve^  v.  M'cAdaina,  32  Mich. 
472.      '    ■ 

it  "W'as  imlmaterial  that  entry  wa'^' not  made  till  ten  dayi  after  disposing 
of  motion  for  !a,  neW  trial.  ''Voorhies  v.  Hennessy,  7  Wash.  243,  3i  Pac. 
■  931.    ''  '•■■         ■'      " 

SAs't'o  the  d!istinction  between  judgmeijts  and  decrees  in  respect  to  entry, 
it  is"  said  that  under  the  old  practice  a  decree  took  effect  at  once^  and 
'  'the  enrolment  added  nothing  to  its  force  or  compeienqy  as  evidence; 
but' '  a  ■  juclgment  was  upheld  under  the  ^  Code  practice  when  entered 
in  vacation  after  announcement  in  term;  Burke  v.  Burke,  142  Iowa, 
206,' 119  N.  W:  129;  '■  '  '  •  'n 

A  decree  on  findings  by  a  jury,  as  modified  by  the  court,  ivas  properly  en- 
tered after  term',  having  been  directed  wittiin  term.  Buckers'  Irrig. 
Mill.  &  Improv.  Co.  v.  Farmers*  Independent  Diich  Co.  31  Colo.  62,  72 
'''  Pic.  49.  •'■''•''•  -'       "■'  '      '■ ''        .  i.'"   '.  ■■:■'. 

Biit  where  in  a  court  case  the  judgment,  if  any,  was  a  mere  oral  announce- 
'       ment  in  the  judge's  private  office,  with  no  minute  of  it,  he  could  not 
after  adjournment  make  an  entry  of  it.     Lake  v.  Sood,  35  Tex.  Civ. 
""' App.-  32,  79  'S;  W.  'S23.  __' 

It  must  be,  rendered  within  the  terms.     Smith  v.  Chichester,  1  Cal.  409; 
■"'"Peabody  vl,  Phelps,  "I'  Cal.  '53.      ,  ',,,'"' 

Judgment  pronoupcefi  apd, entry  inade,  after  term  is  void;     A|istin,v.  .Rod- 
man, 8  N.  C.   (i  IJawks)   71.,    ;  ,,  ■    >    '   ,,  ■<   '   '  '       ■ 
s  In  an  action  for  damages,  and  also  for  an  injunction,  it  was  proper  to 
stay  entry  of  judgment  on  the  verdict  till  the  final  disposition  of^the 
equitable  issues,  making  the  stay  begin  when  a  'motion  for  new  trial 
■  Was  disposed  of.    Autem  v.  Catawba  Power  Co.  84  S.  C.  389,  65  S.  E. 

,    .    ,  274,, 6§  S,  E;,180.  ;     i,         ,     ,_: 

'' Entry  by.  t^e  party  pending  a  st^y,  is  bad,,   Gersman  v.  Levy,,  57  Misc. 

156,,  Ids  N.  Y.  Supp.  1107., 
But  where  the  stay  was  only  to  operate  on  the  execution  and  enforcement 

of  the  judgment,  it  does  not  prevent  entry.     Stern  v.  Wabash  R.  Co. 
■■•  "52  Misc. "12,  lOl'N.  Y.  Su^p:  l8l.       '''  '    '  '  '  '■'■   ' 

8  If  rendered  on  Sunday,  it  is  void.     Parsons  v.  LiiidSay,  .41  Kan.  336,  3ti 

Ii,jR.A.  658,  13  Am.  St.  Rep.  290,  2!1  Pate.  227.     '^  >'  ■•'  ' 
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9  According  to  the   Ifettet   rule,   the   docketing,   being   a   ministerial   act, 

need  not  be  done  on  a  court  or  judicial  day,  and  is  valid  though  done 
on  a  holiday.  See  note  to  19  L.R.A.  318,  citing  in  Re.  Worthington, 
7  Biss.  455,  16  Nat.  BankrLReg.  54,  Fed.Caa.  No.  18,051  (Christmas)  ; 
Perkins  v.  Jones,  28  Wis.i  243  (February  22d)  ;  Rice  v.  Mead,  22  How. 
Pr.  445  (election  day)  ;  Bear  v.  Youngman,  19  Mo,  App.  41  (Thanks- 
giving day)  ;  Hamer  v.  Sears,  81  Ga.  28,8,  6  S.  E.  810  (Fourth  of 
July)  ;  and  citing ,  contra,  Hemmens,  v.  Bentley,  32  Mich.  89. 

10  Note  to  49L.R.A.  224.    Exclusion  of  first  day  and  also  of' last  where  it 

falls  on  Sunday  (Hodgson  v.  Banking  House,  9  Mo.  App.  24)  ;  service 
of  application  on  We,dnesday,  to,  be  heard  on  Monday,  is  fivC;  days 
(Taylor  v.  Corbiere,  8  How.  Pr.  385)  ;  but  from  Wednesday  to  Monday 
is  not  within  four  days  after  submission  (Bissell  v,  Bissell,,ll  Barb. 
;  96)  ;  and  statute  proyiding  for  entry  of  judgment  after  the  expiration 
of  four  days  from  filing  of  decision  excludes  both  terminal  days  (Mar- 
vin v,  Marvin,  75  N.  Y.,240).  As  to  which  see  also,  upon  the  English 
■  rule,  Roberts  v.  Stacey,  13  Ea!st,  21,  104  Eng.', Reprint,  274.  The 
question  of  time  for  entry  of  judgment  may  arise  on  an  injjuiry 
whether  the  period  allowable  for  mptions,  for  new  trial  or  in  arrest 
of  judgment  has  expired. 

For  further  illustrations  of  the  computation  of  the  time  where  the, giving 
or  rendition  of  judgment  is  one  of  the  terminals,  see  note  to  49  L.R.A. 
226,  oh  the  computation  of  the  time  within  which  appeal,  error,  or 
,pther  form  of  review  niust  be  instituted.  

The  days  given  within  which  to  move  for  a  new  trial  included  the  day 
of  the  verdict  under  the  common  law.  La^ie  v.  Shreiner,  1  Binn.  292; 
Burrall  v.  Du  Blois,  2  Ball.  229,  1  L.'ed.  360;  White'v.  Crutcher^  1 
Bush,  472.  But  under,  statutes  this  has  been  changed  in  some  states, 
so  that  the  verdict  day  is  excluded.  Hathaway  v.  Hathaway,  2  Ind. 
513;  Rogers  v.  Cherokee  Iron  &  R.  Co.  70  6a..  717. 

Juridical  days  exclusive  of  Sunday  are  meant  under  some  of  the  statutes. 
Long  v.  Hughes,  1  Duv.  387.  But  statutes  excluding  Sunday  when  it 
"  is  the  last  day'haW  no  application  when  it  Is  an  ihte'rmediate  day. 
National  Bank  of  Metropolis  v.  Williams,  46  Mo.  17. 

9,  Nunc  pro  tunc  entry. 

If  the  entry  or  other  clerical  or  memorializing  act  be  not  done 
at  the  time  prescribed,  it  may  afterwards  be  done  nunc  pro 
tunc^  without  notice,^  but  it  caniiot  be  done  as  against  the  in- 
tervening rights  of  third  persons  who  have  acquired  them  in 
good  faith.' ' 

The  death  of  a  party  after  verdict  is  not  an  obstacle  to  nunc 
pro  iwc  entry  of ;  the  judgmept  thereon.* 

The  rule  as  generally  stated  is  that  the  fact  of  the  rendition 
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of  the  judgment  must  be  shown  by  record  evidenpe,  and  inust 
Bot.^rest  in,  the,  memory  of,  the  judge  or  others.* 

iWood  V;  WatBOJi,  107  N.  C.,52,  10  L.R.A.  541,  12  g-.E.  49;  Clark  &  L. 
'    ISiivest.'Co.  V.  Rioh,.8a  Neb.  321,  15  L.EA(N.S.)  ,68^,  115  N.  W.  1084 

(on  ground  of  accident  or  mistake)  ;  Day  v. -Goodwin,  1Q4  Iowa,  374, 

65  Am.   St.  Rep.   465,  73  N.   W.   864    (neglrait  of  clerk) ;   Phelps  y. 

,  Wolff,  74  NeJ).,  44,  103  N.  W.  1062   (an  equity  case,  wherein  judgment 

nunc  pro  tunc  was,  eiitei;ed  on  it^  being  held  that,  a  former  attempted 

entry  was  jinvalid). 
•In  .Georgia,  .when  the  s^giiing  ,1(3,8.  been,  postponed  by  the .  pei^denoy  of  an 
:  ,japp,eal,  it  may, be  ^igjied,  after  the  appeal  is  dismissed  or  disposed  of. 
,,,,  I  ,Kane,v.  Hills,  R.  ,M,  Charlt.,  (Ga,),,lQ3;  Perdue  v.  Br,adshaw,  18  Ga. 

287;  Hardee  V.  Stovall,  1  Ga,  98.  ,     ,  .'        \|, 

So,  .wjiprp,,tl^e,  entry  "jvti^gpjent"  ^^as  .^arijied,  over  the  term,  but.no  court 
,,,,,,  was,JieJiJ,,foi;,  a  .yesur;  and  the  ,eptry  was^  ,tben  sust^i,ne(i  as  of, the  pre- 
,,,    ,cedingiter;n.,    Jacobp  v.  Burgwyn,  63  ,N- C,  193, 
Tbe  verdict,  when' lomitted  by  the  clerk's  misprision,  may  be  recorded  nunc 

pro  tunc.    Gunn  v.  Plant,  94  U.  S.  664,  24  L.  ed.  ,304; , 

Judgment  may  be  entered  on  the ,  verdict  nunc ,  pro  tvMC,  and,  as  tietween 

'  the  parties;  it  relates,  back, , to  itjie  timewkw  it  shojildi  havfj  ,been  en- 

.;■     tered.     VValden,  v.  Waldien,  128  Ga.;  126,  57  S.  £.,,32,3. 

Where  judgment  'was  against  two!  partners  sued,  but  the  clerk  entered  the 

ii.i;  iijudgment  against  one  of  them  and  th?  surety  on.tjie  appeal  ,bond,  it 

was  proper  to  correct  the  judgment 'iby  striking  out  the  entry  as  to 

tbfe  afurety;  no  judgment  having  ibeen  rendered  as, to  him.    Kansas  City 

Pump  Co.  v.  Jones,  126  Mo.  App.  536,  104  S.  W.  1136.        ,      ,  ,, 
Where .  (the  court  directed  a  verdict  for  one  of  two  .defendants,  and  as  to 
;   >     the   other   a   verdict   for   plaintiff'  res^ilted,,  it.  wa?   proper  to,  enter 

nunc  pro  time  such  correction  of  the  judgment  as  to  dispose  of  the  case 

aaito  both  (Jefendants,     El  Paso  &'N.  .E.  R.  Co.  v.  Oam.pbell,  45  Tex. 

Civ.  App.  231,  100  S.  W.  17.0.  ,  '    "" 

The  trial  court  has  the'  power  in  the 'first  instance  to  correct  the  entry 

to  conform  to  the  verdict.     State  v.  Currie,  72  Minn.  403,  75  N.  W. 

^'.'  742.  :,'  ..      ...-■ ,  ,.  .  .,',      ^ 

The  whole  theory  of  mmo  pro  tunc  entries  is  to  make  the  record  of  the 
if.r-   court' speak  the  truth,  and  if  a  judgment  was  in  fact  rendered, , it  may 

be  entered' long  after.  Mays,  v.   Hassell,H4   SteiWt;&  P.;   (Ala.)    222, 

,,.,-24  Anij,|P<sc...  750    (t)irep  years  after  verdict)  ;,,  Murray  v,  Cooper,,  ,6 

;   Serg.  ,.&  B,  ,126,  (eight  yeiars) ;  and  many  other  ca,ses  cited, in  note  to 

20  L.R.A.  144.        .  '  '     ';■'    ' 

But  there  must  have  been  a- judgment  actually  rendered  at  a  time'  prior  to 

the  'entry.     Gray  v.  Brignardello,  1  Wall.  627,.„17>,^.  ed.   693. 
Signed  f orffl!  of '  j'udgmfeHt  indorsed  "Filed."  1  by '  the  clerk  is  not  rendered 
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^.withjn  meaning  of  the  Iowa  statutes.  Callanan  v.  Votruba,  104  lo'^a, 
'  672,  40  L.liiA.  375,  63  Am.  St.  Eep.  538,  74  N.  W.  13.  '      ' 

The  mere  announcement  of  the  jiidglneiit  that  the  court  WD,uld  render  is 
not  a  rendition,  where  the  reason  for  not  formally  rendering  it  was 
the  absence  of  counsel,  whoiii  the  ooaart  desired  to  have  present  to 
formulate  the  proper  order.  Vance  v.  Eavenswood,  S.  &  G.  R.  Co. 
53  W.  Va.  338,  44  S.  E.  461. 

Entry  of  judgment  on  verdict  at  subsequent  term  is  proper  where  omission 
to  enter  was  due  to  oversight;  and  such  is  not  an  opening  or  vacating 
of  judgment.     Shephard  v.  Brenton,  20  Iowa,  41. 

It  will  not,  be  entered  mine  pro  tunc  if  the  omission  was  due  to  the  negli- 
gence of  the  party;  but  if  he  was  not  in  any  way  a  contributor  -to 
the  delay,  it  may  be  entered  on  a  vSrdict  rendered  during  the  party's 
lifetiirie,  though  he  die  before  the  entry  be  made.  See  full  collection 
of  cases  in  note  to  20  L.R.A.  148,  aiid  post. 

Thus,  where  notice  was  given  at  the  time  of  verdict  of  intention  to  move 
thereon  for  judgment,  and  afterwards,  pending  a  motion  for  a  new 
trial,  the  other  party  died,  it  will,  on  the  disposal  Of  the  latter  motion, 
be  euterftd  On  the  verdict.  Hilker  v.  Kelley,  130  Ind.  3'56,  15  L.E.^. 
622,  30  N.  E.  304. 

And  tlte  failure  of  the  clerk  to  make'  entry  after  being  properly  requested 
to  do  so  by  the  party  entitled  Will  not  call  in  force  a  statute  provid- 
ing for  dismissal  if  "the  party  entitled  to  judgment  neglects"  to  de- 
mand judgment.     Gardner  v.  Tatum,  77  Cal.  458,  19  Pac.  879. 

Successfully!  moving  for  the  dismissal  of  an  appeal  for  want  of  a  formal 
judgmeiit  IS  not  an  estoppel  against  :the  parties  afterwards  obtaining 
the  proper  judgment.  Metzger  v.  Morley,  197  111.  208,  94  Am.  St. 
Rep.  158,  64  J^.  E.  280. 

The  court  miay  impose  conditions,  since  the  granting  of  the  motion  is  dis- 
cretionafy.  Powers  v.  Carter  Coal  &  I.  Co.  100  Va.  450,  41  S.  E.  867 
(An  Equity  case ) . 

Statufes  governing  the  procedure  to  "open  or  vacate"  a  judgment  have  no 
application  to  a  motion  to  make  a  nwnc  pro  'tuko  entry,  since  it 
does  not  open  or  vacate  the  judgment.  Hyde  v.  Michels«n5>52,Neb.  680, 
66 -Am.. St.  Rep.  533,  72  ,N.  W.  1035. 

2  Stokes  V.  Shannon,  55  Miss.  583;  Clemens  v.  Judson,  Minor  (Ala.)  395; 
'    Long  V.  Stafford,  103  N.  Y.  274,  8  N.  E.  522. 

No  notice  is  requisite  between  the  parties  before  supplying  a  ministerial 
Omission.     Selders  v.  BOyle,  5  Kan.  App.  451,  49  Pac.  320. 

The  failure  to  give  the  statutory  notice  to  the  attorneys  wOuld  be  a  mere 
irregularity;  hence  the  defectiveness  of  the  notice  was  not  a  fatal 
vice.     Long  v.  Stafford,  103  N.  Y.  275,  8  N.  E.  522. 

It  is  not  necessary  to  give  notice  to  the  fraudulent  grantee  of  the  land  oh 
which  the  judgment  will  be  a  lien.  Wagner  v.  Law,  3  Wa^h.  500,  15 
LJR.A.  784,  28  Am.  St.  Rep.  561,  28  Pac.  1109,  29  Pac.  S»7. 
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Jfotice  of  mdwo  pro   time  entry  is  not  necessary  when  the  case  is  in  a 

Stage  where  it  is  the  duty  of  parties  to  take  notice  of 'all' proceedings. 

■■     Smith  v'.  Kiene,  231  Mo.  215,  132  S.'W.'1052.  '        ' 

3  So,  where,  admitting  that  eight  years'  delay  was  not  a  bar  to  nunc  •pro 

:i!i  tunc  entry,  it  was  said  that  it  ought  not  to  be  allowed  as  to  third 

'      persons.    Mui-ray  v.  Cooper,  6  Serg.  &  R.  126. 

But  it  was  allowed  so  as  to  permit  an  execution  issued  without  the  filing 

of  the  judgment  to  retain  its  priority.     Chichester  v.  Cande,  3  Oow. 

■    39,   15   Am.  'Dec;   238.  ' 

The  entry  of  a  judgment  nwnc  pro  i«jic  will  not  be  allowed  to  the  prejudice 

of  a  third  party  who  has  hecoilie  the  bwner  of  the  property  which  will 

be  affected  by  the  order.     Clark  &  L.  Investi  Co.  v.  Rich,  1.5  L.R.A. 

(N.S.)  682.    For  other  cases  on  the  same  point,  see  note  to  same  'case, 

■■"    p.  683.'  ■  '     '     '  '  ■    '     ''  .    '   '      :^..<_  : 

A  dowress  whose  rights  in  lands  subject  to  a  judgment  by  confession  are 

enlarged  after'the  confession  has  no  right  to  be'  protected   against 

3i  mmc  pro  tunc  entry  oh  such  confession.     Davidson  v.  Richardson, 

■  50  Or.  323,  17  L.R.AiCN.S.)  319,  126  Am.  St.  Rep.  738,  89  Pac.  742,  91 

Pac.  1080.       '     '  '  :      1      >    . 

But  a  third  person  cannot  ihtervejie  ^nd  question  the  propriety  of  the 
judgment.    Hillens  v.  Brinsfleld,  113  Ala.  '364,  21  So.  208. 

*  The  entry  may  be  made  after  the  death  of  a  party  for  whom  judgmeiit 
was  rendered  during  his  lifetime.  Franklin  v.  Merida,  50  CaL  289; 
'■  Lenoir  Car  Works  v.  Trinkle,  .143  0.  C.  A,  156,  228  Fed.  634,  3 
A.L.R.  1394;  Re  Pillsbury,  175  Cal.  454,  166  Pac.  11,  3  A.L.R. 
1396.  For  a  full  review  of  the  authorities  on  the'  questiorij  se^  Bote 
in  3   A.L.R.   1403. 

Long  V.  StaflFord,  103  N.  Y.'275,  8'N.  E.  522,  distinguishing  Tuomy  v!'t)unn, 
77  N.  Y.  515,  and  pointing  out  that  under  the  provisions  of  N.  Y. 
Code  of  Civ.  Proc'g' 763,'  the  final  judgment  must 'be'  entered  in'thei 
name  of  the  original  defendant  party,  and  under  §  1210,  that  a  memo- 
randum of  the  fact  of  death  must' be' entered -With  the  judgment' in  the 
judgment  book,  and  indorsed  on  the  judgment  roll  and  note  on  the 
margin  of  the  docket  of  the  judgnient,  whereupon  Such  judgment  be- 
comes an  established  debt  against  the  estate  of  the' party,  but  not  a 
lien  on  his 'property.  ,,•.,. 

So  even  a  tort  action  where  motion  in  arrest  was  pending  when  the 
"party  died.  Bfown  'v.  Wheeler,  18  Conn.  199.  And  lindeT  the  stat- 
ute in  Georgia,  entry  within  four  days  after  the- adjournment  of  the 
term 'T*as  likewise  proper.  Skid'away  Shell-Road' Co.  v.  Brooks,  77 
Ga.  136. 

After  overruling  of  exceptions,  the  judgment  was  entered'  as  of  the  day  of 
verdict.,   Kelley  v.  Riley,  106  Mass,   34l,  'S  Am.  Rep.  336.      '  '■' 

Judgment  entered  in  the  name   of  the  deceased  party  was  vacated,  and 

the  name,  of  the  administrator  sij'bstituted,  in  Stickney  v.  Davis,  17 

Abbott,  Civi  Jur.  T.— 59.    ''"''  ''""  '    ' 
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Pick.  169;  and  where  a  similar  correction  had  been  njade,  hut  the" 
order  for  the  correction  was  not  signed,  it  was  itself  corrected,  otmmo 
pro  tuna  by  adding  the  proper  signature.  Hunt  v.  Johnston,  105  Iowa, 
311,  75  N.  W.  103. 

Death  of  the  party  before  the  verdict,  or  before  the  determination  of  the 
issues,  abates  the  action  except  as  provided  by  statute,  and  in  any  such 
case  a  nunc  pro  tunc  entry  cannot  ^be  made.  Jennings,  v.  Ashley,  5 
Ark.  128. 

-  Such  an  entry  is  allowable  only  on  proof  found  in  the  record  that  ■  a 
judgment  had  been  rendered.  Draughan  v.  Tombeckbee  Bank,  1  Stew. 
(Ala.)  66,  18  Am.  Dec.  38,  and  other  cases  cited  in  note  to  20  L.R.A. 
145.  Or  at  least  on  written  evidence.  Carter  v.  McBroom,  85  Tenn. 
377,  2  S.  W.  803;  Waldo  v.  Beckwith,  1  N.  M.  97;  Cadwell  v.  Dul- 
laghan,  74  Iowa,  239,  37  N.  W.  178 ;  McClain  v.  Davis,  37  W.  Va,  330, 
18  L.R.A.  634,  16  S.  E.   629. 

"Trial  by  jury  and  verdict  for  $1,521.09  and  motion  for  new  trial.  Mo- 
tion overruled  and  judg.  on  verdict  for  $1,521.09,"  is  a  sufficient  minute 
entry  by  the  judge,  on  which  the  clerk's  entry  on  the  recojrd,  "And 
judgment  on  the  verdict  for  $1,521.09,"  afforded  record  evidence  to 
make  numc  pro  tunc  entry  of  the  judgment.  Metzger  v.  Morely,  197 
111.  208,  90  Am.  St.  Eep.  158,  64  N.  E.  280. 

The  entry  of  a  motion  to  arrest  the  judgment  is  a  recital  supporting  an 
inference  that  there  was  a  judgment,  and  suffices  to  make  an  entry 
of  the  judgment  nunc  pro  tiDnc.  Sperling  v.  Stubblefield,  105  Mo.  App. 
489,  79  S.  W.  1172. 

"There  must  invariably  be  some  [record]  to  amend  by,"  and  an  unsigned 
writing  found   among   the   papers   of   the   suit   was   held   insufficient 
though  in  form  of  a  decree.     Eayniond  v.  Smith,  1  Met.   (Ky.)   65,  Tl . 
Am.  Dec.  458   ( an  equity  case ) . 

In  Boynton  v.  Crockett,  12  Okla.  57,  69  Pac,  869,  it  is  said  that  parol 
evidence  alone  is  insufficient  to  prove  an  order  to  be  entered  nimc  pro 
tunc,  and  that,  if  the  record  or  documentary  evidence  has  been  de- 
stroyed, the  proper  practice  is  to  sue  under  the  statute  for  restoration 
of  destroyed  records,  and  then  move  on  the  strength  of  the  restored 
record  to  prove  the  omitted  entry.  It  may  be  questioned  if  this  is 
not  a  circuitous  way  in  which  to  exercise  the  inherent  power  of  the 
court  to  make  its  own  records  correct. 

There  is,  however,  a  distinction  made  between  the  proving  of  a  judgment 
by  parol,  and  the  proving  by  parol  that  a  judgment  was  ordered  which 
the  clerk  omitted  to  enter;  hence,  under  tbe  Maryland  practice,  in 
which  the  judgment  is  orally  announced  in  the  verdict,  whereupon  the 
clerk  makes  entry  of  it,  it  was  proper  to  show  orally  that  it  was  so 
rendered,  but  not  entered,  and  to  enter  the  judgment  on  the  verdict 
nuMC  pro  tunc.  Stern  v.  'Bennington,  100  Md.  344,  108  Am.  St.  B,ep. 
433,  60  Atl.  17.  '  ' 

In  California  the  same  result  is  reached  with  more  apparent  logic  by  treat- 
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ing  the  pleadings,  court  minutes,  and  the  verdict  as  record  evidence  «£■ 
a  judgment,  and  thereupon  entering  it  nunc  pro  time.  Marshall  v. 
Taylor,  97  Cid.  422,  32  Pac.  515.  But  in  that  state  the  verdict  lias 
the  force,  by  statute,  of  an  order  for  judgment,  arid  nothing  but  the' 
ministerial  diity  of  entering  it  i:emains  for  the  clerk.     Ibid. 

In' North  Carolina,  under '  statutes  that  likewise  impose  the  duty  on  the 
clerk  to  enter  judgment  on  the  verdict,  if  not  otherwisei directed  by; the 
court,  it  was  held  that,  having  received  it.by  consent  on  the  last  day 
of  tl^e  term,  in  such  circumstances  that  the  judge  \yas  legally  present; 
it  was  the  clerk's  duty  to  enter  the  judgment;  and  the  clerk  having 
omitted  this  duty,  the  court  might  at  the  next  term  cause  it  to  be 
,  eivtered  as  of  the,  term  when  the  verdict  was  received.  Ferrell  v.  Hales, 
'  ',')l19N.  d;  19,9,25S.  E.  821.'         '  '  ' 

So,  it  niay,be  done  nunc  j»-o' tunc  on  evidence  of  the  verdict  returned  into 
court,  and  the  overruling  of  all  motions  suspensive  of  judgment.    Car- 
..wilie  y.  Williaii  M.  Cameron  &  Co.  102,Tex^  171,  114  S.  W.  100. 

So,  in  Kansas,  where  the  ministerial  duty  of  the  clerk  to  spread  the  judg- 
ment on  the  journal  was  omitted,  and  this  duty  was- imposed  on  him 
by  the  statute  on  the  incoming  of  the  verdict,  it  was  proper  at  a  later 
time  to  supply  it  without  notice  to  the  parties.  Selders  v.  Boyle,  5 
Kan.  App.  451,  49  Pac.  320. 

10.  Compelling  or  preventing  entry. 

The  entry  of  judgment  upon  a  verdict  may  be  compelled  by 
mandamus,  if  there  is  no  adequate  ordinary  remedy;^  and  if 
the  judgment  or  its  enforcement  would  be  unconscionable,  its  en- 
try may  be  enjoined.^ 

1  Texas  Tram  &  Lumber  Co.  v.  Hightower,  100  Tex.  126,  6  L.R.A.(N.S.) 

1046,  123  Am.  St.  Rep.  794,  96  S.  W.  1071,  distinguishing  Hume  v. 

Schintz,  90  Tex.  72,  36  S.  W.  429,  wherein  mandamus  was  refused  on 

the  ground  that  the  verdict  therein  was  pleadable  as  a  full  bar  t^  a 

subsequent  action;  Ketchum  Coal  Co.  v.  District  Ct.  48  Utah,  342,  159 

Pac.  737,  4  A.L.R.  619. 
It  also  may  be  compelled  nunc  pro  tunc.     People  ex  rel.     Fitzpatriek  v. 

District  Ct.  33  Colo.  77,  79  Pac.  1014. 
Mandamus  proper  to  compel  judge  to  enter  the  judgment  which  necessarily 

follows  the  verdict.     State  ex  rel.  St.  Louis,  K.  &  N.  W.  R.  Co.  v. 

Klein,  140  Mo.  502,  41  S.  W.  895. 
See  Corthell  v.  Mead,  19  Colo.  386,  35  Pac.  741,  where  writ  was  granted  to 

compel  entry  of  judgment  on  verdict  before  justice  of  the  peace,  he 

having  no  discretion  to  do  otlierwise  than  enter  it. 
Motion  to  compel  entry  by  clerk  is  proper,   and  not  mandamus.     First 

Nat.  Bank  v.  Wolff,  79  Cal.  69,  21  Pac.  551,  748;  Page  v.  Superior  Ct. 

76  Cal.  372,  18  Pac,  385. 
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«  Williams  v.  Neely,  69  L.R.A.  232f,  67  C.  C.  A.  171,  134  Fed.  1. 

11.  Vacating  judgment. 

How  and  where  a  judgment  may  be  vacated  are  usually  reg- 
ulated by  the  several  statutes  which  should  be  consulted.  Where 
terms  of  court  are  recognized  proper  applications  may  be  made 
to  vacate  a  judgment  during  the  term  at  which  judgment  was 
rendered.  Where  no  terms  exist,  then  it  is  customary  to  allow 
thirty  days  for  such  an  application.^ 

1  Jones  V.  Wootton,  —  Tex.  — ,  228  S.  W.  142;  First  Nat,  Bank  v.  Si^iith, 
—  Ohio  St.  — ,  130  N.  E.  502;  Kurtz  v.  Kurtz,  —  Colo.  — ,  196  Pac.^ 
630;  Nugent  v.  Boston  Conaol.  Gas  Co.  —  Mass.  — ,  130  N.  E.  488; 
Feild  V.  Waters,  —  Ark.  — .  229  S.  W.  735;  Morgan  v.  Karcher,  — 
Okla.  — .  197  Pac.  433;  Blum  v.  Parsons  Mfg.  Co.  —  N.  J.  — ,  112 
Atl.  848.  ' 
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1.  New  trial. 

2.  Judgment  for  more  than  demanded  in  complaint. 

3.  Ordering  exceptions  to  the  appellate'  division. 

4.  Motion  for  nonsuit. 

5.  Motion  to  set  aside  verdict  taken  subject,  etc. 

6.  Further  questions. 

7.  Dismissing  for  want  of  jurisdiction. 

8.  Certificate  for  costs. 

9.  Certificates  of  probable  or  reasonable  cause. 
10.  Additional  allowance. 

1.  New  trial. 

A  motion  iov  a  new  trial  after  verdict  tas  been  entered  lies 
in  the  sound  judicial  discretion  of  the  court.* 

iZeilman  v.  Fry,  —  Mich.  — ,  182  N.  W.  41;  Henry  v.  Postal  Teleg.  Co. 
—  Or.  — ,  197  Pao.  258;  Preluzsky  y.  Kittigstein,  —  Ca}.  App.  — ,  196 
Pac.  917., 

2.  Judgment  for  more  than  demanded  in  complaint. 

, .  Where  the  amount  of  a,  verdict  exceeds  the  sum  demanded  in 
tlie  complaint,  the  court  has  no  power  to,  amend  the  complaint 
by  increasing  the  demand  to  correspond  with  the  amount  of  the, 
vejidict,  unless  plaintiff  consents  to  a  new  trial  and  pays  de- 
fendant's costs.*  But  the  plaintiff  may  take  judgment  for  the 
amount  demanded  in  his  complaint,  remitting  the  excess.'' 

The  objection  that  the  amount  of  recovery  exceeds  demand  is 
#aived  unless  takeii  before  the  entry  of  judgment.* 

And  ah  allegation  of  damages,  as  distinguished  from  a  de- 
mand, in  the  demand  for  relief,  may,  it  seems,  be  amended  after 
a  verdict  exceeding,  the  amount  of  the  allegation,  but  not  ex- 
ce'^ding  the  demand.* 

1  Corning  v;  Corning,  6  N.  Y.  97;  Decker  v.  Parsons,  11  Hun,  295;  Pharis 
v.  Gere,  31  Hun,  443 ;  Excelsior  Electric  Co.  v.  Sweet,  59  N.  J.  L.  441, 
31  Atl.  721.  Compare  Knapp  v.  Roche,  62  N.  Y.  614  (sanctioning 
amending  at  trial  to  conform  complaint  to  proof). 
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2  Corning  v.  Corning,  6  N.  Y.  97;  Excelsior  Electric  Co.  v.  Sweet,  59  N.  J. 

L.  441,  31  Atl.  721;  Callanan  v.  Shaw,  24  Iowa,  441;  Crabb  v.  NasH^ 
ville  Bank,  6  Yerg.  332;  Tar  bell  v.  Tarbell,  60  Vt.  486,  15  Atl.  104; 
Matsuda  V.  Hammond,  77  Wash. ,,  120,  137,  ;Pac,,,^28,  51  ,L,.R.A.(N.S.) 
920.  Compare  Lewis  v.  Cooke,  1  Harr.^  &  M'H.  159,  where,  on  the  re- 
turn of  a  writ  of  inquiry  for  damages,  a  release  was  entered  for  that 
portion  of  the  damages  assessed  by  the  inquisition  in  excess  of  those 
laid  in  the  declaration,  and  judgment  entered  for  the  balance.  And 
this  right  may  be  exercised  at  a  subsequent  term  (Hemmenway  v. 
Hickes,  4  Pick.  497)  and  even  aftei;  error  brought.  Turry  v.  Stone, 
1  Yeates,  186;  Crabb  v.  Nashville  Bank,  6  Yerg.  332. 
But  a  remittitur  should  not  be  allowed  unless  the ,  amount  of  the  excess 
in  the  verdict  clearly  appears;  otherwise  the  verdict  should  be.  set 
aside.     Tarbell  v.  Tarbell,  60  Vt.  48,6, '15  Atl.  104. 

3  Brown  v.  Schoonmaker   (N.  Y. )   10  Reporter,  745.  ii,, 
4Schultz  V.  Third  Ave.  B,.  Co.  89  N.  Y.  242,  247   (per  Earl,  J.).    Where  a 

complaint  has  been  improperly  amended  after  verdict  by  increasing  the 
.demand  it  seems  that  the  irregularity  in  the  verdict  should  be  taken 
advantage  of  by  motion,  and  not  by  an  exception.  Diossy  v.  Morgan, 
74  N.  Y.   11,  14.    ■  ■'''■  ., .■'.■■!.■','    . 


3.  Ordering  exceptions  to  the  appellate  division. 

In  JSTew  York  upon  the  application  of  a  party  who  has  t&en 
one  or  more  exceptions,  the  judge  presiding  at  a  trial  by  jury, 
in  his  discretion,  at  any  time  during  the  same  t^tili  may  direct 
ah  order  to  he  entered  that  the' exceptions  so't'ak^n  be  heard  in 
the  'first  instajace  by  the  court  to  which  ah  appeal  coiild  be  taken 
from  a  final  judg-ment  in  the  action;  and  that  judgment  be  sus- 
pended in  the  rneajitinie.^  It  is  in  the  discretion  of  the  jtidge 
to  grant  br  deny  the  motion.*  ' 

1  New  York  Civ.  Pxac.  Act,  §  550.  :' 

2  This  may  be  done  in  ease  o*  a  nonsuit.    Code,  Civ.  Proc.  §  lOOO,  as  amend- 

j  ed  in,  1882,  superseding  Seely  v.  New  Yorb  C.  &  H.  R.  R.  Co.  25  Hun, 
280.  So,  under  the  corresponding  secti,on  of  the  Code  of  Procedure  (§ 
266),  exceptions  could  be  had  at  geileral  term  in 'case  of  a  nonsuit. 
Lakfe  V:  Artisans'  Batik,  3  Abb.  App.  Dec.  10,  3  Abb.  Pr.  N.  S.  209,  3 
Keyes,  276,  reversing  17  Abb.  Pr.  232;  Moloney  v.  Dows,  9  Abb.;  Pr. 
86,  18  How.  Pr.  27 ;  Brown  v.  Conger,  8  Hun,  625.  And  plaintiff's  ex- 
ception to  a  nonsuit  could  be  ordered  to  b&  heard  at  general  term.' 
Mason  V.  Breslin,  9  Abb.  Pr.  N.  S.  427,  40  How.  Pr.  436,  2  Sweeny, 
386.'  In  Johnson  v.  New  York,  0.  &  Wi  R.  Co.  30  Hun,  166,  a  case 
arising  under  Code  Civ.  Proc.  §  lOOOi  it  seems  to  be  assumed  that  ex- 
ceptions could  be  heard  at  general  term  in  case  of  a  nonsuit,  but  the 
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point  was  not  raised  or  discussed  bdcause  the  court  held  that  the  gen- 
eral term  of  the  supreme  court  had  no  jurisdiction  of  exceptions  taken 
in  a  county  court. 

This  niotion,  however,  cannot  he  availed  of  in  a  county  court,  because  it 
has  no  general  term,  and  the  general  term  of  the  supreme  court  has 
no  jurisdiction  in  such  a  motion  made  in  the  county  court.  Johnson  v. 
New  York,  0.  &  W.  R.  Co.  30  Hun,  166. 

This  motion  may  he  granted  even  though  a  motion  on  the  minutes  for  a 
new  trial  is  denied.  Garner  v.  Mangan,  14  Jones  &  S.  365.  But  not 
where  the  motion  on  the  minutes  for  a  new  trial  was  founded  on  ex- 
ceptions, since  it  is  obvious  that  exceptions  cannot  he  heard  in  the 
first  instance  at  the  general  term  if  they  have  already  been  heard  and 

i  ^  determined  by  the  trial  judge.  Schram  v.  Werner,  81  Hun,  561 ; 
^  .       Byrnes  V.  Delaware  &  H.  C.  Co.  7  N.  Y.  Week.  Dig.  549. 

The  special  term  cannot  entertain  and  dispose  of  the  motion  for  a  new 
trial  while  an  order  continues  in  force  sending  the  exceptions  in  the 
first  instance  to  the  general  term.  Price  v.  Keyes,  1  Hun,  177,  re- 
,    versed  on  other  grounds  in  62  N.  Y.  378. 

.in  qr.al  direction  by  the  court  appearing  in  the  record,  that  exceptions  be 
^  heard  in  the  first  instance  by  the  general  term  is  not  a  sufficient  com- 
pliance with  the  statute  and  cannot  be  effectuated  by  a  direction  in 
writing  after  the  close  of  the  term.  Fifth  Ave.  Bank  v.  Forty-second 
Street  &  G.  Street  Ferry  R.  Co.  6  App.  Div.  567,  40  N.  Y.  Supp.  219. 
But  the  minutes  of  trial  signed  by  the  clerk  containing  a  statement 
,  that  exceptions  are  to  be  heard  in  the  appellate  division  in  the  first 
instance,  entry  of  judgment  to  be  suspended  in  the  meantime,  are  a 
sufficient  certification  of  the  entry  of  the  necessary  order  for  the  hear- 
ing of  the  exceptions  in  this  way.  Sedgwick  v.  Maey,  24  App.  Div.l, 
49  N.  Y.  Supp.  154. 

The  oi-dei-  sending  exceptions  to  the  general  term  does  not  of  itself,  it 
seems,  suspend  the  entry  of  judgment,  and  should  therefore  expressly 
provide  for  the  suspension  of  judgment  upon  thg  verdict.  Douglas  v. 
Haberstro,  10  Abb.  N.  C.  6,  62  How.  Pr.  29. 

An  application  to  vacate  and  suspend  judgment  pending  the  determination 
of  exceptions  directed  to  be  heard  in  the  first  instance  by  the  general 
term  is  a  motion  within  the  meaning  of  the  Code  provision  that  a  mo- 
■  tion  upon  notice  in  an  action  in  the  supreme  court  must  be  made  with- 
in the  judicial  district  in  which  the.  action'  is  triable,  or  in  the  county 
aid  joining  that  in  which  it  is  triable, ,  except  that  where  it  is  triable 
;:.  in  the  first  district  the  motion  must  be  made  in  that  district.  Thomp- 
son V.  Thompson,  52  Hun,  117,  4  N.  Y.  Supp.  842.  ,  But  the  provision 

,  .  that  tie  order  may  be  revoked  or  modified  in  court  or  out  of  court 
by  the  judge  who  made.it,  shouM  be  construed  as  a  limitation  upon 
the  power  of,  a  judge  oijt  of  court,;  and  not  as  a  limitation  upon  the 
power  of  the  court;  and  such  order  may  be  modified  at  any  special 
term  held  bv  anv  iudee.     Lons?  v.  Stafford.  103  N.  Y.  274.  8  TsT.  F,    R99. 
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Only  the  exceptions  are  sent  to  'the  general  term  (appellate  diyisjon). 
The  only  function  of  the  latter  court  is  to  grant  or  deny  a  motion  for  a 
new  trial  made  upon  the  exceptions  and  to  order  judgment  accord- 
ingly; it  cannot  go  further  and  dismiss  the  cornplaint  upon  the  merits. 
.  MatltheTva  v.  Anierican  Cent.  Ins.  Co.  154  N.  Y.  449,  39  L.E.A.  433,  48 
,,N.  E.  751.  The  evidence  cannot  be  reviewed,  in  order  to  set  aside  the 
verdict  as  excessive  or  against  evidence.  Post  v.  Hathorn,  54  N.  Y. 
.  147;  Metropolitan  Nat.  Bank  v.  Sirret,  97  N.  Y.  320;  Ross  v.  Harden, 
10  Jones  k  S.,427;  Quinn  v.  Carr,  4  Hun,  259;  Hoxie  v.  Greene,  37 
How.  Pr.  97;  Amy  v.  Stein,  16  Jones  &  S.  512;  Sheridan  v.  New  York, 
12  Misc.  47,  33  N.  Y.  Supp.  7l.  .  But  where  there  has  been  an  excep- 
tion taken, to  a  refusal  to  direct  a  verdict  in  favor  of  a  party  against 
whom  a  verdict  has  been  directed,  the  general  ternd  may  consider 
whether  there  was  such  an  absence  of  evidence  to  support  a  material 
finding  that  the  court  cannot  determine  as  matter  of  law  that  the  fact 
found  was  not  proved.  Metropolitan  Nat.  Bank  v.  Sirret,  97  N.  Y. 
S20   (per  Andrews,  J.). 

'J'lie  words  "subject  to  the  opinion  of  the  court  at  general  term"  in  an 

order  directing  a  verdict  and  ordering  exceptions  to  be  heard  in  the 

first  instance  at  general  term,  do  not  deprive  the  unsuccessful  party  of 

the  benefit  of  the  exceptions,  as  such  words  will  be  regarded  a,s  sur- 

|-      plusa,ge.     Durant  v.  Abendroth,  69  N.  Y.  148,  25  Am.  Rep.  158. "  But 

.  if  a,  verdict  is  ordered  subject  to  the  opinion  of  the  general  term 
,'ypithout  a  qualification,  exceptions  cannot  be  heard  and  the  only  (juea- 
,tion  before  the  general  term ,  is.  Which  party  is  entitled  to  final  judg- 
ment on  the  uncontroverted  facts?     Ibid.;  Byrnes  v.  Colioes,  67  N. 

,  ,Y.  204.,  ..■■'•  .      ,  , 

No  appeal  lies. from  the  general  term  order  denying  a,  motion  for  a  new 
trial  made  on  the  exceptions  and  directing  the  .judgment  to  be  entered 
on  a  Verdict.  Judgment  should  be  entered,  as  ordered  and  an  appeal 
'  taken  from  the  judgment.  Delaware,  L.  &  W.  R.  Co.  v.  Burkhard,  109 
N.  Y.  648,  16  N.,  E.  550.  And  an  appeal  from  the  judgment  so  en- 
tered lies  directly  to.  the  court  of  appeals,  and  not  to  the  general 
: term  which, should  not  be, required  to  hear,  an  appeal  |-roni,  its  own  de- 
cision, notwithstanding  ;a  Code  provision  that  upon  denial  of  a  motion 

I  for  la' new  trial  "judgment  may , bet  taken,  as  if  a  motion  for  a  new  .trial 

:  had  not  been."  Martin  v.  Piatt,  131  N.  Y.  641,  30  ,N.  E.  665.  A  judg- 
ment entered  on  an  order  by  the  appellate  division  overruling  the  ex- 
ceptions denying  a  motion  for  a  new  trial  based  thereon  and  ordering 
judgment  On  the  verdict  is  "a  judgment  of  affirmance"  within  the 
meaning  of  a;  Code  provision  providing  that  no  appeal  lies  to  the  court 

' '  '  '6f  appeals  from  a  judgment  of  affli'inance  in  an  action  to  recover  dam- 

""  '  ages  for  iiijuries  resulting  in  death,  where  the  decision  of  the  appel- 
late division  is  unanimous.  Huda  V.  American  Glucose  Co.  151' N.  Y, 
549,  45  N.  E.  '942'. 
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4.  Motion  for  nonsuit. 

A  motion  for  a  nonsuit  cannot  be  niade  after  Verdict,  but 
only  renewed  when  it  was  previously  inade,  and  leave  to  renew 
was  reserved.^ 

1  Downing  v.  Mann,  3  TH.  D.  Smith,  36,  9  How.  Pr.  204;  Hendrick  r.  Stew^ 

'      art,  1  Overt.  476.    And  see  Onondaga  County  Mut.  Ins.  Co.  v.  Minard, 

2  N.  Y.  98.     A  voluntary  nonsuit  cannot  be  taken  af,ter  verdict  and 

judgment.     Brown  v.  King,  ,107  N.  C.  313,  12  S.  E.   137,     I^or  after 

the  court  liad  directed  a  verdict  which  has  been  written  out  and  is 

being. signed  by  the  jurors.    Ritchie  v.  Arnold,  79  111.  App.  406.     ComT 

,    pare  Lockett  v.  Ft.  Worth  &  R.  G.  R.  Co.  78  Tex.  211,  14  S.  W..564, 

holding  that  a  voluntary  «onsuit  may  be  f^aken  after  the  court  baa 

.,  ,   withdrawn  the  case  from  the  jury  and  hasi  peremptorily  dij'ected  the 

verdict. 

The  court  is  expressly  autljprized  by  ^statiite,  in.  New  York  to  reserve  its 

decision  on  a  motion  for  nonsuit  pending  the  assessment,  of  damages 

by  the  jury  or  their  determination,  of  any  question  of  fact  submitted 

tothejtn.     Gaspers  v..  Dry  Dock,  E.  B.  &  B.  R.  Co.  22  App.  Diy,  156, 

,47,  ,N.  Y.  Supp,  9,61.,,  ,  ,,, 

5.  Motion  to  set  aside  verdict  taken  subject,,  etc.        ,  .  ,  , 
AVhere, a, verdict  is  directed  subject  to  the  opinion  of  the  court, 

tjbe  trial  judg^  may  at,  the  same  term ,  set  it  ,^side  and,  .direct 
judgment  for  either  party.^  ,   ,     i 

INew  York  Civil  Prac.  Act,  §  461.  In  such  case  the  other  party  can  ex- 
cept (Civil  Pfac.  Act,  §  443),  and  have  the  judgment  reviewed-  thereon 
by  appeal.  But  In  the  absence  of  an  exception  to  the  direction  of  the 
verdict,  or  of  an  appeal  from  the  order  denying  the  motion  for  a 
new  trial,  the  correctness  of  the  .determination  of  the  coUrt  in  directing 
the  verdict  cannot  be  reviewed^  McCarthy  v.  Hiller, '26  App.'  Div.  588, 
50  N.  Y.  Supp.  626. 

6.  Further  questions. 

.After  verdict  in  a  cause  tried  by  jury,  it  is  irregular  to'  pro-' 
ceed  to  determine  further  questions;  involved  in  the .  issues  by 
the  findings  of  the  judge  '  or  by  a  reference.? 

1  Parker  v.  Laney,  58  N.  Y.  469,  reversing  1  Thomp.  &  C.  590;.;  National 
Horse  Importing  Co.  v.  Novak,  95  Iowa,  596,  64, N.  W.  616.  But  where. 
no  objection  appears  the  proceeding,  though  irregular,  will,  be,  pre- 
sumed to  haye  been  adopted  by  consent..  Shepherd  v.  Jones,  7|  Cal. 
823,  16  Pao.  711. 
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Nor  can  the  court  decide  the  case  upon  the  evidence  after  the  disagreement 
and  discharge  of  the  jury.  Murray  v.  Hauser,  2,1  Mont.  120,,  53  Pac. 
99. 

2  See  ante,  chapter  xxi.,  §  24. 

7,  Dismissing  for  want  of  jurisdiction.  , 

Under  the  act  of  Congress  of  March  3,  1875,'  it  was  held 

a  circuit  court  of  the  United  States  might,  even  after  verdict, 
entertain  a  motion  to  dismiss  for  want  of  jurisdiction!.* 

11  U.  S.Eev.  Stat.  Supp.  p.  83,  §  5.     By  the  Act  of  March  3,  1911,  chap. 

'      231,  5  Fed.  Stat.  Anno.  2d  ed.  p.  1082,  Comp.  Stat.  1266,  the  circuit 

courts  are  abolished  and  by  the  same  act  (.5' Fed.  Stat.  Anno.  2d  ed.  p. 

l083,  Comp.  Stat.  §  1268),  the  powers  and  duties  of  the  circuit  courts 

are  imposed  upon  the  district  courts.  ' 

2Hartog  V.  Memory,  23  Fed.  835,  reversed  in  116  U.  S.  588,  29  L.  ed. 
725,  6  Sup.  Ct.  Rep.  521,  on  the  ground  that  the  evidence  on  which  the 
circuit  court  acted  in  dismissing  the  suit  was  irrelevant '  and  wholly 
immaterial  to  the  issues  and  that  no  opportunity  was  afforded  the 
adverse  party  to  be  heard  upon  the  motion  and  to  rebut  such  evidence. 

8.  Certificate  for  costs. 

Where  the  title  to  real  p'ropei;ty  comes  in  question  or  any 
fa!ct  appears  whereby  either  party  becomes  entitled  to  costs  or 
to  increased  costs  as  prescribed  by  law,  the  judge  may,  upon  the 
application  of  the  party  to  be  benefited  thereby,  ,either  before  or 
after  the  verdict  is  rendered,  make  a  certificate  stating  the  fact.* 

'Such  a ,  per,tificate  is,a  proper  mode  ipf  ascertaining  the  fact,  though  there 
be.  no,  statute  authorizing  it.,  Farrington  v.  Rennie,  2  Cai.  Cas.,  220; 
Jackson  v.  Randall,  11  Johns.  405.  By  the  New  Yorlf  statute,  the  judge 
is  required  to  make  it.    Civil  Prac.  Act,  §  1502. 

It  relates  only  to  facts  appearing  upon  the  trial.  Willey  v.  Shaver,  1 
Thomp.  &  C.  324;  Baine  v.  Rochester,  85  N.  Y.  S2S,  dicta.         . 

It  is  not  needed  in  reference  to  an  extrinsic  fact,  such  as  plaintiff's  omis- 
sion to  present  his  claim  against  a  municipal  corporation  to  its  chief 
fiscal  officer  before  suing.  Bailie  v.  Rochester,  85  N.  Y.  523.  Nor  can. 
a  party  complain  of'  the  absence  of  the  certificate  where  he  is  ex- 
empted from  the  payment  of  the  costs  personally  by  the  order  impos- 
ing them.     Meltzger  y.  Doll,  91  N.  Y.  365. 

Where  the  statute  expressly  refers  the  question  to  the  determination  of 
the  judge,  a  iinding  of  the  jury  upon  it  is  not  necessarily  conclilsive 
upon  him.  Hunt  v.  Leon,  3  Johns.  Cas. '140.  So,  by  New  York  Civ. 
Prac.  Act.  §  1502,  the  certificate  may  be  made  before  or  after  Verdict. 
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9.  Certifioates  of  probable  or  reasonable  cause. 

Circumstances  wHch  wairaiit 'stispioion  ^  or  reasonable  doubt 
as  to  the  construction  of  a  statute^  may  bc;  probable  or  reason- 
able cause  under  the  United  States  statutes  respecting  certifi- 
cate^.'     :.•,.'■  ■-■'!  •       • 

Eeasonable  cause  and  probable  cause  mean  the  same  thing.* 
An ' application  for  a  certificate 'of *■  probable  cause  is  so  ia,v 
distinct  from  the  trial  that  the  court  has  powei*  to  entertain  it 
after  the  trial,  and  may  hear  evidence  not  taken  at  the  trial. ^ 

IThe  Gala  Plaid,  1  Brown  Adm.  1,  Fed.  Cas.  "^o.  .5,183  (probable  cause'  for 
'  seizure);  The  George,' 1  Ma:son,  24,  Fed.  Ca^.'  No.  8,328;  The  "Thomp- 
son  (The  Isabella  Thompson  v.  United  States)  3  Wall.  155,  18  L.  ed. 
55;  Locke  v.  United  States,  7  Cranch,  339,  3  L.  ed.  364;  The  Olinde 
Eodrigues,  174  U.  S.  510,  43  L.  ed.  1065,  19  Sup.  Ct.  Rep.  851;  United 
States  V.  Mexico,  25  Fed.  924. 

8  United  States  v.  Riddle,  5  Cranch,  311,  3  L.  ed.  110;  The  Friendship,  1 
Gall.  Ill,  Fed.  Cas.  No.  5,125.  Seizure  made  under  a  construction  of  a 
statute  adopted  by  the  secretary  of  the  treasury  in  conformity  with 
the  opinion  of  the  attorney  general  is  made  upon  probable  cause. 
United  States  v.  Recorder,  2  Elatchf.  119,  Fed.  Cas.  No.  16,130. 

5  U.  S.  Rev.  Stat.  §§  970,  989,  Comp.  Stat.  §§  1611,  1635,  2  Fed.  Stat.  Anno. 

2d  ed.  p.  638,  3  Fed.  Stat.  Anno.  2d  ed.  p.  232. 
*  United  States  v.  One  Sorrel  Horse,  22  Vt.  655 ;  United  States  v.  The  City 
of  Mexico,  25  Fed.  924. 

6  The  Gala  Plaid,  1  Brown,  Adm.  1,  Fed.  Cas.  No.  5,183   (§  970);  United 

States  V.  Abatoir  Place,  106  U.  S.  160,  27  L.  ed.  128,  1  Sup.  Ct.  Rep. 
169.  An  application  may  be  made  after  execution  issued  on  a  judg- 
ment and  need  not  necessarily  be  made  before  the  judge  who  tried  the 
cause. .  Cox  v.  Barney,  14  Blatchf.  289,  Fed.  Cas.  No.  3,300. 

10.  Additional  allowance. 

Applications  for  an  additional  allowance  can  only  be  made 
to  the  court  before  which  the  trial  is  had,  or  the  judgment  ren- 
dered, and  must  in  all  cases  be  made  before  final  costs  are  ad- 
justed.* 

INew  York  Rule  200  Civil  Practice.  But  in  the  New  York  first  judicial 
district  this  rule  does  not  authorize  the  application  to  be  made  out  of 
that  district,  even  before  the  same  judge  who  tried  the  case.  Hun  v. 
Salter,  92  N.  Y.  651,  citing  Code  Civ.  Proc.  §  769,  as  controlling  the 
rule.  Failure  to  promptly  object  to  the  making  of  a  motion  for  extra 
allowance  before  a  judge  who  did  not  preside  at  the  trial  is  a  waiver 
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of  the  irregularity   (Wiley  v.  Long  Island  R.  Go.  88  Hun,  177,  34;  N.': 
Y.  Supp.  415), — especially  where  the  judge,  before  whom  the:  motipn 
was  made  is  nearly  as  well  informed  as  to  the  nature  of  the  issue  as 
the  judge  who  presided.     Wilber  v.  Williams,  4  App.  Div.  444,  38  N. 
Y.  Supp.  893. 

Special  term  and  trial  term  not  the  same  court  within  this  rule.  Toch 
V.  Toch,  9  App.  Div.  501,  41  N.  Y.  Supp.  353.    -  ' 

The,  "final,  costs"  contemplated  by  this  rule  are  the  costs  which  are  in- 
serted *in  the  final  judgment  rendered  in  the  trial  court.  Winne  v. 
Fanning,  19  Misc.  410,  44  N.  Y.  Supp.  262. 

The  effect  of  an  adjustment  of  costs  upon  a  motion  for  an  additional  al- 
lowance is  not  changed  because  other  costs  awarded  on  an  -^.pplicatiop  t 
to  open  a  default  still  remain  to  be  adjusted.     Jones  v.  Wakefield,  21 
N.  Y.  Week.  Dig.  287. 
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ABANDONMENT, 

burden  of  proof,  p.  471. 

question  for  jury  as  to,  pp.  569,  578. 

ABATEMENT, 

stipulations   against,   on   granting  continuance  to   party   dangerously 
ill,  p.  64. 

ABBREVIATIONS, 

in  general  verdict,  p.  805. 
judicial  notice  of,  p.  448. 

ABDUCTION, 

burden  of  proof,  p.  471. 

ABNOEMAL  CONDITION  OF  MIND, 

of  witness  showing  for  purpose  of  impeachment,  p.  295, 

ABSENCE  OF  COUNSEL, 
generally,  p.  5. 

as  ground  for  postponement,  p.  32  et  seq. 

showing  of  diligence  to  learn  time  of  trial  in  affidavit  for  postpone- 
ment, p.  54. 
at  trial,  p.  5. 

judge  questioning  witness  during,  p.  5. 
refusal  to  permit  pkrty  to  testify  during,  p.  5. 
submission  of  evidence  during,  p.  5. 
at  reception  of  verdict,  p.  837. 

during  reading  of  stenographic  minutes  to  jury,  p.  778. 
instructions  during,  p.  378. 
further  instructions  during,  p:  794. 

absence:  ;0F  documentary  EVIDENCE, 
as  ground  for  postponement,  p.  42. 

necessity  for  showing  materiality  of,  p.  46. 

ABStilNCli;  OF  JUOaE,' 

see  chapter  xvii.,  p.  52i  et  seq.    And  see  p.  3. 
from  court  room  during  trial,  p.  4. 
at  reception  of  verdict,  p.  524. 

941 
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ABSENCE  OF  JUDGE— ( co««m«ed ) . 
opening  sealed  verdict  during,  p.  837. 
during  trial  or  argument,  p.  521. 
clerk's  entry  of  judgment  during,  ;p.  9l2, 
appearing  from  record,  necessity  of,  p.  4. 

ABSENCE  OP  JURY, 

at  opening  of  sealed  verdict,  p.  855. 

ABSENCE  OF  PARTY, 

generally,  p.  5.  ■  , : 

as  ground  for  continuance,  p.  27  et  seq. 

contents  of  affidavit  for  postponement,  p.  54. 

necessity  of  dismissal  in  absence  of  plaintiff,  p.  5. 

absence'  of  defendaiit  in  military  service  as  ground  for  continuance, 

p.  11. 
at  trial,  p.  5. 

at  reception  of  verdict,  p.  837. 
at  opening  of  sealed  verdict,  p.  856, 

ABSENCE  OF  WITNESS, 

as  ground' for  witMravfal  of  juror,  p.  545. 
of  attesting  witness,  effect,  p.  510. 
Postponement  for.  '    '  '      ] 

absence  o,f  witness  without  consent  of  party'  subpcenaing  him,  p.  37. 
absence  of  party  who  is  witness,  p.  37. 
absence  of  foreign  witness,  p.  40. 
witness  incompetent  to  testify,  p.  47. 
,  \yitne8a  whp  hasiJeft.thp  ppuntry,  p.  38.  ,, 

temporary  absence  in  search  of  health,  p.  39. 
rule  requiring  subpoenaing  of  witnesses  after  witness  left  the,  state,  p. 

admission  of  facts  sought  to  be  proved,  pp.  59,  413.     ... 
contents  of  affidavit  in  application  for,  p.  51  et  ^eq. 

necessity  for  gliovping  reason  why  presence  is  necessary,  p.  48. 

omission  to, name  witness,,  ,p,  52. 

showing  cause  of  absence  in  affidavit,  p.  5,4.         , ,  , 

showing  right  to  require  attendance,  p.   53., ,, 
diligence  in  procuring  evidence,  p.  43  et  seq. 

effect  of  omission  to  notify  siibpronaed  witness '  of  day  of  trial,  p.  37. 
effect  of .  unexpected  death  of  subpcenaed  witness,  p.  41.' 
failure  to  subpcena,  pi '37i  ;      n 

material  witnesses  in  necessary  attendance  on  Federal  court,  p,  39. 
nonresidence  as  justifying  assumption  that  ordinary  diligence  could  not 

have  secured  testimony,  p.  41. 
opportunity  to  procure  witness,  p.  41. 
opportunity  to  take  deposition,  p.  39. 
sufficiency  of  excuse  for  failure  to  ohtain  deposition,  p.  40. 
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ABSENCE  OF  .WITNESS— (cow tMiwed). 

probability  of  securing  desired  evidence,  p.  49. 
refusal  of  application  based  on  erroneous  conception  of  laT^,  p.  39. 
refusal  of  third  application  for  absence  of  witness  not  present  at  pre- 
ceding term,  p.  46. 
testimony  constituting  no  defense,  p.  47. 

ABSENT  TESTIMONY, 

right  of  court  to  comment  on,  p.  759. 

ABSOLUTE  INDEMNITY, 

as  essential  to  deprive  witness  of  privilege,  p.  208. 

ABSTRACT, 

use  of,  to  impeach  witness,  p.  279. 

ABSTRACT  OF  TITLE, 

competency  of,  in  evidence,  p.  449. 
burden  of  proof,  p.  471. 

ABSTRACT  QUESTIONS, 
instructions  on,  p.  739. 

ACCEPTANCE, 

question  for  jury  as  to,  p.  578. 

ACCIDENT, 

precautions  after,  p.  481. 

questions  for  jury  as  to  cause  of,  p.  558. 

proof  of  surrounding  conditions,  p.  449. 

ACCIDENT  INSURANCE, 

reasonableness  of  time  of  notice  in  policy  of,  as  jury  question,  p.  560. 

ACCOUNT, 

cross-examination  to  show  contradiction  of,  p.  253. 

filing  supplemental  account  as  ground  for  continuance,  p.  26. 

permitting  jury  to  take  with  them  on  retiring,  p.  785. 

refreshing  recollection  by  use  of,  p.  234. 

rule  for  filing  statement  of,  p.  11. 

ACCOUNTANT,  i^  "   .■    .        ;.  i 

testifying  to  calculationa,  etc.,  from  voluminous   documents,  p.   466. 

ACCOUNT  BOOKS, 

competency  of,  p.  449. 

use  of  whole  book,  p.  479. 

estoppel  to  contradict  entries  in,  by  producing,  p.  303, 

question  for  court  as  to  admissibility  of,  p.  550. 

sufficiency  of  proof  of  correctness  of,  p.  357. 

statutory  requirements  as  to  method  of  proof,  p.  451. 


944  INDEX. 

ACCOUNT  STATED, 

question  for  jury  as  to  creation  of,  p.  582. 

ACCURACY  Oi'  RECOLLECTION, 

of  witness,  cross-examination  to  test  credibility,  p.  260. 

ACKNOWLEDGMENT, 

by  teleplione,  mode  of  .proving,  p.  514. 
defects  in,  precluding  admission,  p.  451. 

ACQUAINTANCE, 

with  counsel,  interrogation  of  juror. as  to,  p.  80. 
with  party,  disqualification  of  juror  by,  p.  94. 

ACQUITTAL, 

effect  of,  on  right  to  claim  privilege  as  witness,  p.  207. 

ACT,  ■ 

authentication  of,  after  suit  brought,  p.  460. 

ACTION, 

cause  of,  see  Cause  of  Action. 

change  of  venue  of,  see  Change  of  Venue. 

consolidation  of,  effect  on  number  of  peremptory  challenges,  p.  106 

dismissal  of,  see  Dismissal. 

parties  to,  see  Parties. 

postponement  of,  see  Postponement. 

stating  nature  of,  in  opening,  p.  162. 

stipulation  against  abatement  of,  p.  64. 

admissibility  of  matters  occurring  after,  p.  480. 

other  action  pending  as  ground  for  continuarice,  p.  12. 

oi  foreign  judgment,  cbntinuance,  p.  13. 

ACTION  FOR  JOINT.  TORT, 

verdict,  against  one  defendant  alone,  p.  818. 

■  ACTS  OF  CONGRESS; 

judicial  notice  of,  p.  495. 

AD  DAMNUM  CLAUSE, 

verdict  for  more  than  amount  stated  in,  p.  830, 

ADDITIONAL  ALLOWANCE, 

time  and  place  for  application  for,  p.  939. 

ADDITIONAL  CONCLUSIONS, 

to  special  verdict,  pi  878,   ■    f    "  ■'  ' 

ADDITIONAL  FEES, 

giving  of,  by  party  to  jurors,  p.  789. 


INUEX.-  945: 

ADDITIONAL  INSTRUCTIONS, 

see  Further  Instructions. 
« 

ADDITIONAL  WITNESSES, 

interrogating  own  witness  to, discover,  p.  493. 

ADDITIONS,  :..!..  

construction  of,  in  insurance  policy  as  question  for  court  or  jury,  p.  585. 

ADDEESS  TO  JURY,     , 

see  Argument  of  Counsel. 

ADJOURNMENT, 

see  Postponement. 

ADMINISTRATOR, 

attesting  witness  becoming  iinterested  as,  p.  459. 

ADMISSIBILITY,  OF  EVIDENCE, 
see  Evidence, 
question  for  court,  p.  452. 

ADMISSIONS, 

by  adverse  witness,  p.  239. 

by  witness  of  inconsistent  statements^  riglit  to  explain,  p.  264. 

by  counsel,  p.  453.      ,  -     .  ,. 

in  opening,  dismissal,  or  direction  of  verdict  for,  p.  166. 

relief  ifrom,  p., 454.  " 

by  party,  admissibility  of,  p.  450. 

by  silence  following  statement  by  opposing  counsel  that  fact  is  ad- 
mitted, p.  453. 
by  party's  refusal  to  testify,  p.  669.      i  -    , 
impeachment  by,  of  contradictory  testimony,  p.  312. 
in  letter  put  in  evidence,  p.  498. 

mode  of  calling  jury's  attention  to,  p.  750.     "      

of  execution  of  note  sued  on,  right  to  dismiss  after,  p.  117. 
of  fact  during  settlement,  p.  454,  ,  ,     , 

peremptory  instruction  in  case  of,  p.  743.  ^ 

precluding  offer  of  evidence  by,  p. '338.       . 
'  discretion  as  to  excluding  offer,  p.  338. 

shutting  off  strict  cross-examination  by,  p.  338. 
to  change  burden  of  proof,  p.  469. 

verdict  against,  pp.  811,  817.  , 

of  decedent  in  lifetime,  p.  453. 
As  to  testimony  of  absent  witnesses. 

of  what  absent  witness  would  prove,  pp.  59,  452.  '  ' 

right  to  impeach,  p.  267.        -         i  ^  ,,  , 

right  to  withdraw  admission  ^because  witness  is  in  court,  p.  gl. 

Abbott,  Civ.  Jur.  T.— 60.  . ,  , 
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ADMISSIONS— (coMimtteii).  '  ; 

weight  to  be  given  statement  in  application  after  admission,  p.  61. 

to  avoid  continuance,  disputability  of,  p.  453.  * 

Effect  of,  on  right  to  open  and  close.  ■     :  < 

sufficiency  of  admission,  pp.  147  et  seq.  ' 

necessity  for  admitting  quantum  of  dajnages,  p.  153. 

admissions  offered  at  the  trial,  p.  155. 

admissions  not  made  by  all  of  several  defendants,  p.  157. 

defendant's  failure  to  introduce  evidence,  p.  157.    '  '  • 

time  for  making,  p.  157.  '       u     • 

effect  of  reply  to  restore  right  to  plaintiff,  p.  158. 
In  pleadings. 

as  ground  for  talking  case  from  jury,  p.  663. 

availability  of,  to  adversary  after  amendment,  p.  414. 

discretion  as  to  refusing  amendment,  p.  413. 

including  facts  admitted  by,  in  special  verdict,  pp.   803,   868. 

in  pleadings  offered  in  evidence,  right  to  rebut,  p.  177.' 

in  pleading  in  former  action, 'pp.  421,  454. 

necessity  for  incorporating  admission  in,  to  obtain  right  to  open  and 
close,  p.  154. 

of  cause  of  action,  judgment  on  pleadings,  p.  123.  . 

of  defense,  dismissal,  or  judgment  on  pleadings  because  of,  p.  122. 

of  conclusion  of  law,  p.  4l3.  '  ^  <   '  ■    , 

peremptory  instruction  in  case  of,  pp.  682,  743.  ' 

reading  of,  in  opening,  p.  165. 

right  to  read  from  own  pleadings  matter  admitted,  p.  418. 

of  \fell  pleaded  facts  on  motion  for  judgment  on  pleadings,  p.  118. 

ADMITTED  FACT, 

inclusion  of,  in  special  verdict,  p.:868. 

ADULTERATION,  '  ,  / 

question  for  jury  as  to,  p.  573. 

ADULTERY, 

impeachment  of  witness  by  proof  of,  p.  292. 
proof  of,  by  circumstances,  p.  454. 
proof  by  suspicions,  p.  455. 

proof  of,  by  opinion  based  upon  sounds,  noises,'  and  conversation  in  an 
adjoining  room,  p. '455. 

ADVANCING  CASE, 

discretion  of  court,  p.  6. 

ADVERSE  CLAIM,  ,.,;,, 

sufficiency  of  verdict  in  trial  of,  p.  822. 

ADVERSE  COUNSEL,  "  '' 

interruption  by,  in  argument,  p.  692.' 
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ADVERSE  PARTY, 

attack  on,  in  argument,  p.  686.  i    i 

availability  of  exception  to,  p.  382.     ;  . 
comments  by  counsel  on  failure  to  testify,  p.  681. 
direct  examination  of,  p.  238. 
"    tetanination  of ;  before  trial,  p.  479. 

right  to  call,  as  witness,  p.  479. 

r'eading'part  of  exainination,  p.  479. 

adversary's  right  to  put  remainder  in  evidence,  p.  479. 
impeachment  of,  as  own  witnesSj  pp.  310,  455. 
instructions  as  to  conflict  between  testimony  of,  p.  759. 
right  to  see  document,  p.  476. 
treating  of  jury  by,  pp.  788,  790.' 
Reading  pleadings  of.  ■'■■ 

right  to  read,  pp.  412,  683. 
conclusiveness  of,  p.  412. 
permitting  amendment  of,  p.  413. 
original  after  amendment,  p.  414. 
showing  personal  sanction,  p.  415. 
contradicting  part,  p.  415. 
allegations  in  verification  of,  p.  416. 
mere  extract  from,  p.  416. 
adversary's  right  to  read  residue,  p.  417. 

ADVICE  OF  counsel! 

as  to  party's  remaining  away  from  trial,  p.  27. 
question  for  jury  as  to  correctness'  6f,  p.  590. 

AFFIDAVIT  OF  DEFENSE, 
,j  ^,  ^exceptions  to  ruling  on  motion  for  judgment  for  insufficiency  of,  p. 

going  to  trial  on,  in  defendant's  absence,  p.  6,      , 
partial  insufficiency  of;,  as  admissicin  of  lialfility,  p.  123. 
test  of  sufficiency  of,  p.  126. 

AFFIDAVITS, 

admissibility  of  to  impeach  witness,  p.  277. 
necessity  for  laying  foundation,  p.  267, 
in  favor  of  party  making,  admissibility,  p.  455. 
of  jurors  showing  incapacity,  p.  110. 
use  of,  against  party  making,  p.  455. 
'    ^   conclusiveness  of,  p.  455. 
For  postponeinent. 
necessity  for,  p.  50. 
sufficiency  of,  p.  50. 
who  shall'  make,  p.  51. 
contents  of,  pp.  51,  456. 
necessity  for  stating  cause  of  absence  of  witness,  p.  54, 
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AFFIDAVITS— {continued). 

necessity  for  stating  why  presence  of  witness  is  necessary,  p.  54, 
necessity  for  showing  diligence  on  counsel's,  part,  in  learning  time  of 

trial,  p.  5*.  ■     •     n:'-  .      .  .,     ■  . 

as  to  other  engagements  of  counsel,  p;  35.  ,   >  , ,  , 

necessity  for  stating  that  counsel  is  in  actual  attendance  on  a^s^ion  of 

legislature,  p.  54.  ,  >        .    . 

necessity  that  allegations  on  information  estate  names  and,  residence  of 

informants,  p.  55.  ,  ,        ,,• 

sufficiency  of  general  allegations  as  to  materiality  of  levidencej  p.  55. 

showing  right 'to.require  attendance,  ,p,  53,  ,  , , 

sufficiency  of  oral  statements,  pp.  9,  50. 

supplemental  affidavit  to  supply  insufficiency  of  original,  p.  5,0. 
testing  propriety  of  refusal  of  continuance  by,  p.  66.     , 
counter-affidavits  in  opposition  to  motion,,  pp.  57,  ,^8.  i,, , 

AFFINITY, 

disqualification  of  juror  by,  p.  91. 

AFFIRMATION, 

by  witness,  p.  192. 

witness  having  conscientious  scruples  against  taking  oath,_  p.  193. 

AFFIRMATIVE,  ;,  ,,,,-,,:„.,,    ,,    '      ,      ', 

of  issue,  as  test  of  right  to  open  and  close,  pp.  143  et  seq.,  677. 

AFFIRMATIVE  CHARGE,  '     ^  ' 

taking  case  from  jury,  by,  see,  chapter  xxii.,  p.  637  eit  seq. 
alphabetical  table  showing  proper  practice,  p.  642  et  seq. 

AFFIRMATIVE  RP^EF,,      ,,,,,,,  ,,,,,,^ 

effect  of  defendant's  demand  for,  on  right  to  voluntary  nonsuit,  p.  539. 

AFFIRMATIVE  TESTIMONY,       '  "''■        :      ' 

instructions  as' t6'«  relative  weight' of,  p.  757. 
submission  to  jury  when  met  by  negative,  p.  670, 

AGE, 

showing  child  to  jury  6n  issue  of,  p.  425. 
proof  by  records,  p.  456.  ' 

right  to  testify  to  one's  b-gfe,  p.'  456. 

AGENCY,  ..  i    ,|    -  ,,;,,, 

allegations  of,  in  verification  of  adversary's  pleading,  effect,  p.  416. 

proof  of,  by  admissions  and  declarations  of  agent,  p.  456.  ,     ^,.  \ 

proof  of,  by  appearances,  p.  456. 

proof  of,  by  similar  acts,  p.  457.  ", 

necessity  of  showing  knowledge  of  acts  claimed  a?  color  therpof,  p.  456. 

question  for  jury  as  to  existence  of,  p.  568. 


AGENT, 

admissions  and  declarations  of,  to  prove  agency,  pj  456< 

exclusion  of,  as  witness  during  trial,  p.  200. 

excusing  as  juror,  p.  108.  ■ 

impeachment  of,  as  witness  by  proof  of  declarations;  p.  272;' 

letters  of,  as  evidence,  p.  499.''  '     '  ■■  ■  "ii 

proof  of  tampering  with  juror  or  witness  by,  p.  512. 

question  for  juty  as  to  authority  of,  p.  568.' 

question  for  jury  as  to  liability  for  disobedience,  p.  571. 

question  for  jury  as  to  negligence  of,  p.  634. 

question  for  jury  as  to  ratification  of  act' of,  p.  569."  '    ' 

AGREEMENT, 

coercion  of  juroTS  inducing,  p.  798. 
(>pqstpoB^^ent  by,  p,  70  et.seq. 

ALIENATING  AFFECTIONS, 

impeachment  of  witness  in  action  for  by  prbof  of  hostility,  p.  281. 

ALIMONY,  -. 

trial  of,  before  divorce  suit,  necessity  for  exception',  p.  367* 

ALLEGATIONS, 
see  Pleading, 

ALLOWANCE, 

additional,  time  ^nd  place  for  aipplication  for,  {>/ 939. 

ALMANAC, 

as  evidence,  p.  469. 

judicial  notice  of  facts  stated  in,  p.  494. 

ALTERATION, 

of  pleading,  see  Amendment. 

of  verdict,  see  Verdict. 

proof  of  instrument  containing,  p;  458. 

ALTERNATIVE, 

assessment  of  damages  in  special  verdict,  p.  875. 
evidence  of  alternative  claims,  p.  459. 

ALTERNATIVE  PROPOSITIONS, 
instructions  on,  p.  757. 

S!?A      q    .■■,     .■„ 

ALTERNATIVE  RELIEF, 

right  of  pleader  to  ask,  p.  128. 

AMBIGUITY, 

in  special  verdict,  correcting  by  venire  de  nayo,ip;  8fl0. 
parol  evidence  to  explain,  p.  504.     • 


i)50  INDEX. 

AMENDED  REQUEST, 

for  instructions,  p.  713. 

AMENDMENT, 

of  verdict,  see  Verdict.  . 

of  special  verdict,  see  Special  Verdict.  i  , 

of  bill  of  particulars,  p.  467.  :    , 

of  return  to  show  valid  service  of  process,  right  to  i  postponement  be- 
cause of,  p.  ,15. 
Of  pleading. 

admissibility  of  original,  against  pleader  after,  p.  414. 
application  for  time  to  file  amended  complaint,  p.  24. 
as  ground  for  postponement,  pp.  17  et  seq. 
as  ground  for  postponement  where  new  issue  raised,  p.  18. 
by  increasing  demand  to  correspond  with  amount  of  verdict,  p.  933. 
comments  by  counsel  on,  p.  683. 
discretion  as  t9  Ifffsmg,  P-  4,?^3-,   m 
during  argument,  p.  695. 
.in  case  of  variance,  p.  659. 
motion  to  strike  out,  p.  138. 
necessity  for  exception  to  motion  for,  p.  369. 
postponement  because  of  trial  amendment,  p.  49. 

postponement  to  allow  plaintiff  to  meet  counterclaim  interposed  by, 
p.  66.  '  :  / 

reference  to  pleading^,  in  argument  after,  p.  683, 
to  defeat  motion  to  dismiss  or  for  judgment  on  Dleadin^a.  n.  120. 
withdrawal  of  juror  because  of,  p.  546. 

AMICUS  CURI^, 

exception  by  attorney  as,  p.  382. 
right  of,  to  address  jury,  p.  677. 

AMOUNT, 

of  recovery  in  verdict,  see  Verdict.  .,.i!     , 
of  costs,  as  condition  of  postponement,  p.  62. 
of  judgment,  necessity  for  showing,  p.  917. 

AMPUTATED  FOOT, 

exhibition  of,  to  jury,  p.  433. 

ANAESTHETIC, 

compelling  physical  examination  requiring  use  of,  p.  430. 

ANCIENT  INSTRUMENTS, 
proof  of,  p.  510. 

ANCIENT  SIGNATURE, 

opinion  evidence  as  to,  p.  490. 
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ANIMALS, 

question   for   jury  as  to   contributory  negligence'  in   permitting  near 
railroad  traclf,  p.  613. 

ANIMUS, 

impeachment  of  witness  by  proof  of,  pp..  281,  299.  ^ 

ANNUAL  EARNINGS, 

proof  of,  to  show  damages  from  injury,  p.  500. 

ANNUAL  INCOME, 

proof  of,  to  show  damagps  from  injury,  p.  500. 

ANOTHER  SUIT  PENDING,   ,  / 

as  ground  for  pdstporieirient,  p.  12. 

ANSWER, 

original  answer,  see  Original  Answer.' 

to  special  questions,   see   Special    Findings;    Special  Interr<)gatoi-ies ; 

Special  Questions ;   Special. Verdict, 
to  interrogatories  to  jury,  signing  of,  p.  808. 
Of  witness.        ' '  I 
as  to  testimony  of  other' witness  in  former  hearing,  p.  228. 

from  recollection,  p.  228.    • 

argumentative  answer,  p.  228. 

responsiveness  of,  p.  228.  '  i 

striking  out  irresponsive  answer,  p.  228. 
admissibility  of  to  impeach'  witness,  p;,278. 
written  answers  by  deaf  mutes,  p.  236.   ■         i 
given  before  time  for  objection,  striking  out,  p.  350. 
Defendant's  pleading.  ■  •'   '  ;     in., 

affidavit  of  defense,  see  Affidavit-  of  Defensei 
as  evidence  against  defendant,  p.  416.,       ■    -  > 
admissibility  against  codefendant,  p.  418. 
election  between  inconsistent  defenses  in,  p.  130  et  seq. 
judgment  fdr  insufficiency  of,  p.  123  et  seq. 
supplying  deficiency  in  complaint,  p.  118. 
verified  answer  in  other  action,  p.  421. 

ANTICIPATORY  NOTE, 

of  intended  exception,  p.  387.   - 

ANTICIPATORY  REBUTTAL, 
as  part  of  case  in  chief,  p.  175. , 

APPEAL, 

amendment  of  special  verdict  on,  p.  889. 
curing  error,  see  Curing  Error. 

determination  on,  of  inconsistency  between  findings  and  regular  ver- 
''"■r   dicCp-  873.  ''    ■•'  '  "'"■      "      -'"' 
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APPEAL — (continued).  '. 

exceptions,  see  Exceptions. 

impeachment  of  witness  by  proof  of  being  surety  on  appeal  bond,  p. 
282. 

objections,  see  Objections. 

prejudicial  error^   see  Prejudicial  Error. 

reversal  on,  of  terms  imposed  on  granting  continuance,  p.  63. 

signing  of  judgment  after  disposal  of,  p.  927, 

waiver  of  objections,  see  Waiver. 
What  appealable. 

denial  of  motion  to'  dismiss,  p.  120. 

general   term  order  denying  new  trial,  p.   9.36. 

order  denying  motion  to  compel  election,  p.  134. 
Effect  of.  ' 

to  prevent  impeachment  of  witness,  p.  289. 

pending  appeal  in  other  case  as  ground  for  continuance,  p.  13. 
■  Record. • .  ,•.  \    • .  ■.,-,,      ^  •.    ■  ;■  i    .  ,  , 

assignment  of  error,  see  Assignment  of  Error. 

bill  of  exceptions,  see  Bill  of  Exceptions. 

first  taking  exception  in  statement  of  case,  pp.  384,  385. 

necessity  for  setting  out  instructions  in,  p.  378. 

setting  out  motion  to  compel  election   in  transcript,   p.    134. 

use  of  abstract  to  impeach  witness,,  p.  27;9. 

use  of  case  made  to  impeach  witness,  p.'  279. 
Preswmptions  on.  \ 

of  consent  to  absence  of  judge,  p.  522. 

on  appeal  from  dismissal  on  plaintiff's  opening,  p.  168. 
What  reviewable. 

order  for  postponement,  p.  31. 

refusal  of  continuance,  p.  65  et  seq. 

discretion  as  to  granting  of  postponement,  p.  10.- 

refusal  to  strike  out  evidence,  p.  370. 
First  raisingjO>b}6otion  on. 

allowing  exceptions  not  properly  saved  below,  p.  367. 

to  incompetency  of  evidence,  p.  347. 

to  insufficiency  of  evidence,  p.  349. 
Discretionary  matters. 

allowance  of  reopening,  p.  182. 

reopening  case  to  perm^it  evidence  in  rebuttal,  p.  172. 

as  to  leading  questions,  p.  223. 

comments  of  judge  to  witness,  p.  527. 

length  of  argument  to  jury,  p.  679. 

order  of  proof,  169.  ^ 

APPEAL  BOND, 

impeachment  of  witness  by  proof  of  being  surety  on,  p.  282. 


APPEARANCE, 

see  also  Resemblance. 

photograph  as  evidence  of,  p.  434. 

APPELLATE  COURT, 

questioning  opinion  of  in  argument,  p^  689. 

APPELLATE  DIVISION, 

necessity  for  exception  to  reyiew  by,  p.  ,379. 

ordering  exceptions  to,  p.  934. 

reversal  in,  for  errors  not  excepted  to,  p..  367.     ^ 

APPLAUSE, 

by  audience,  ag  ground  for  withdrawing  juror,  p.  544. 

APPLICATION, 

for  •  postponement,  pp.  7-75. 

procuring  on  oral  statements,  pi  9, 
for  view  by  jury,  p.  442. 

APPLICATION  AFTER  VERDICT, 
see  chapter  xxix.,  pp.  933  et  seq. 
certificate  for  costs,  p.  938. 

certificates  of  probable  or  reasonable  cause,  p.  939. 
for  additional  allowance,  p.  939.  . 

judgment  for  more  ^'■han  demanded  in  complaint,  p.  933. 
motion  for  nonsuit,  p.  937. 

motion  to  dismiss  for  wi:nt  of  jurisdiction,  p.  938. 
ordering  exceptions  to  appellate  division,  p.  934. 
to  determine  further  questions  involved  in  igsues,.  p.  937,   , 
to  set  aside  verdict  taken  subject  to,  opinion  of  court,  p.  937, 

APPOINTMENT, 

of  attorney  to  receive  verdict,  p.  837. 

APPORTIONMENT, 

of  costs  in  verdict,  p.  810. 

ARGUMENTATIVE  ANSWER,,  , 
of  witness,  p.  228. 

ARGUMENTATIVENESS, 
in  instructions,  p.  724. 

ARGUMENTATIVE  QUESTION,   . 
to  witness,  p.  235. 

ARGUMENT  OF  COUNSEL,  \ 

to  jury,  see  chapter  xxii.,  p.  618  et  seq. 
right  to  open  and  close,  see  chapter  v.,  p.  142  et  seq. 
absence  of  judge  during,  pp.  521,  524. 
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ARGUMENT  OF  COTmS^Jj— (continued), 
amending  pleadings  during,  p.  695. 
arousing  prejudice,  p.  684. 
appeal  to  race  prejudice,  p.  685. 
asking  jury  to  take  note^  p.  680. 
as  part  of  trial,  p.  521. 
aspersions,  p.  684. 

as  to  admissibility  of  evidence;  p.  351,    "  ' 

by  amicus  cwriw,  p.  677.  ' ' 

comments   on  evidence,  p.   680.  ' 
comments  on  form  of  deposition,  p.  682. 
comments  on  objections  and  rulings,  p.  682. 
counter  explanations    p.  682. 

election  as  to  cause  of  action,  p.  676.  ■  ;  i, 

commenting  on  facts  of  vi'hich  the  court  must  ta.k6  judicial .  notice, 

although  not  referred  to  in  evidence,  p.  683.  ,. 

exception  in  form  of,  p.  386.  

explaining  nonproduetion  of  promised  evidence,  p.  682. 

first  objecting  to   evidence   after  coiniiiencement  of,  p.   349. 

interruption  by  adverse  counsel,  p;  692. 

judge's  right  to  regulate,  p.  693. 

interruption  by  court, ,  p.  685. 

length  of,  p.  679. 

misuse  of  evidence,  p.'  688. 

number  of  counsel,  p.  678. 

on  question  of  correcting  verdict,  p.  853. 

order  of,  p.  679. 

production  on,  of  document  proving  itself,  p.  688. 

reading  docunieilt' not  formally  ■  read ;  before,  p.  687. 

reading  medical  and  other  scientific  books,  p.  688. 

reading  previous  proceedings  in  case,  p.  689. 

reference  to  change  of  venue,  p.  685. 

reference  to  pleadings,  p.  682. 

reference  to  protection  of  defendant  by  insurance,  p.  687. 

reference  to  verdict  in  similar  cases,  p.   690. 

retaliatory  statements  or  remarks,  p.  692. 

right  to  address  jury,  p.  677. 

right  of  third  person,  p.  677. 
right  to  close,  p.  677. 
scope  of,  pp.  680  et  seq. 
introducing  evidence  which  could  not.  be  produted  by  direct  prodf,  p. 

684. 
based  on  personal  knowledge,  p.  684. 
statement 'in,  as  to  consistency  between  general  and  special  verdict,  p. 

902.    ,  :."■'■' 

stating  or  reading  the  law   pi  ,690. 
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ARGUMENT  OF  COVNSEl^ (continued) . 
stating  what  is  not  evidence,  p.  683. 
submission  to  voluntary  nonsuit  after,  p.  537. 
use  of  document  not  in  evidence,  p.  687. 
use  of  nonsuited  cause  of  action  on,  p.  688. 
when  to  be  asked,  p.  678. 
withdrawal  of  remarks  curing  errors,  p.  694. 

AROUSING  PREJUDICE, 

in  counsel's  argument,  pp.  684,  685. 

ARRAY, 

challenge  to,  p.  77. 

ARREST, 

by  servant,  question  for  jury  as  to  liability  for,  p.  570., 
I ,  ,c^oss-exainina,tipn  fl|f  wi^tness  as  to,  p.  255. 
impeachment  of  testimony  on  cross-examination  as  to,  p. -300. 
impeachment  of  witness  by  proof  of  arrest  and  conviction    p.  289. 
questioning  witness  as  to  for  purpose  of  impeachment,  p.  270. 
right  to  open  and  close  in  action  for,  p.  151. 

ARREST  OF  JUDGMENT, 

entry  of  motion  for,  p.  930.        ,  ,, 

taking  objection  to  sufficiency  of  con^plaint  by  motion  in,  p.  116. 

ART,  ' 

books  of  as  evideiice,  p.  468. 
question  for  jury  as  to  meaning  of  terms  of,  p.  587. 

ASPERSIONS, 

in  counsel's  argument,  p.  684. 

ASSAULT  AND  BATTERY, 

by  sleeping  car  porter,  question  for  jury  as  to  liability  for^  p.  570. 

cross-examination  as  to  suit  against  for,  p.  2^6..; 

proof  of,  as  impeachment  authorizing  corroboration,  p.  315. 

right  to  open  and  close  in  action  on,  p.  151. 

setting  aside  verdict  for  inadequacy,  p.  834. 

burden  of  proof,  p.  471. 

ASSENT, 

question  for  jury  as  to,  p.  578. 

ASSESSMENT, 

of  damages,  see  Damages. 

ASSIGNMENT  OF  ERROR, 

on'  other  gi^ound  than  stated  in  exception,  p.  396.  " 

prevention  of,  by  failure  to  ask  for  postponement  on  allowing  amend- 
ment, p.  23. 
to  review  ruling  on  application  for  continuance,  p.  68.  '  ' 
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ASSOCIATES  OF  WITNESS, 

showing  for  purpose  of  impeachment,  p.  293. 

ASSUMING  TRUTH  OF  ADVEKSARY'S  EVIDENCE, 
on  application  to  talce  case  from  jury,  p.  663. 

ASSUMPSIT, 

postponement  of  action  of,  p.  14. 
burden  of  proof,  p.  471. 

ASSUMPTION  OF  FACTS, 

in  instructions,  pp.  740,  743. 
in  question  to  witness,  pp.  216,  218. 
facts  not  proved,  p.  216. 

in  rendering  judgment  on  special  verdict,  p.  868. 
on  cross-examination,  p.  249. 

court  assuming  controverted  facts  in  framing  question  for  special  ver- 
'   diet,  p.  896. 

ASSUMPTION  OF  RISK, 

by  employee,  question  for  jury  as  to,  pp.  625,  631. 

ATTACHMENT, 

a§  to  garnishment,  see  Garnishment. 

motion  to  quash,  necessity  for  exception,  p.  367. 

of.  witness,   to  show  diligence,  p.  46. 

order  of  peremptory  challenges  in  attachment,  p.  103. 

right  to  open  and  close  in,, p.  156. 

ATTENDANCE  ON  OTHER  COURT, 

of  party  as  juror,  as  grovmd  for  postponement,  p.  28. 
of  witness  as  ground  for  postponement,  p.  39. 

ATTESTING  WITNESS, 

see  Subscribing  Witnessi   . 

ATTORNEY  GENERAL, 

effect  of  promise  by,  not  to  prosecute  on  privilege  as  witness,  p.  207. 

ATTORNEYS, 

as  counsel,  see  Counsel. 

authority  to  receive  verdict,  p.  524. 

credibility  and  value  of  testimony  of,  p.  551. 

reception  of  verdict  by,  p.  837. 

temporary  assumption  of  judge's  place,  p.  522,. 

burden  of  proof  ag  to  fairiiess  in  transaptions  with  client,  p.  471. 

ATTORNEY'S  CLERK, 

affidavit  for  postponement  by,  p.  51. 
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ATTORNEY'S  FEES, 

admission  as  to  amount  of,  entitling  defendant  to  open  and  close,  p. 

158. 
necr  ;sity  for  proving  to  entitle  plaintiff  to  open  and  cluae,  p.  153. 

ATTKACTIVENESS, 

of  dangerous  premises,  question  for  jury,  p.  619. 

AUDIENCE, 

applause  by,  as  ground  for  withdrawing  juror,  p.  544. 

AUTHENTICATION, 

of  act,  time  of  making,  p.  460. 
of  stenographer's  minutes,  p.  509. 

AUTHENTICITY  OE  LETTER, 
how  established,  p.  499. 

AUTHORITIES, 

on  evidence,  topical   arrangement  in   alphabetical   order,   see   chapter 

XVI.,  p.  446  et  seq. 
reading  of,  in  argument,  p.  692. 

AUTHORITY, 

of  attorney  to  receive  verdict,  p.  524. 
of  agent,  question  for  jury  as  to,  p.  568. 

AUTHORIZED  VIEW, 
by  jury,  p.  443. 

AUTOMOBILES, 

question  for  jury  as  to  negligence  in  use  of,  p.  609. 
opinion  evidence  as  to  speed  of,  p.  508. 

common  knowledge  asN  to  effect  of  striking  unevenness  in  road  bed, 
p.  496. 

AVOWRY, 

for  rent,  right  to  open  and  close  in,  p.  143. 

AWNINGS, 

reasonableness  of  ordinance  as  to,  as  question  for  jury,  p.  561. 


BAD  CHARACTER,  -  ••  -■ .  . 

cross-examination  of  witness  as  to,  pp.  249,  250. 
impeachment  of  witness  by  proof  of,  pp.  283,  309. 
impeachment  of  own  witness  by  proof  of,  pp.  §00,  305, 

BAD  FAITH, 

burden  of  proof,  p.  471. 
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BAIL, 

calling  another  juror  by  commissioner  of  special  bail,  p.  113. 

BAILEES, 

question  for  jury  as  to  negligence  of,  p.  634. 

BAILMENT, 

burden  of  proof  where  subject  of  destroyed  or  damaged,  p.  471. 

BALLOTS, 

formal  oflfer  of,  in  evidence,  p.  327. 

BANK  BOOK, 

admissibility  of,  to  corroborate  witness,  p.  320. 

BANKRUPTCY, 

fraudulently   concealing  property  as   affecting  credibility  as  witness, 
p.  289. 

BANKRUPTCY  ACT, 

provision  in,  satisfying  guaranty  against  self-crimination,  p.  209. 

BANKS, 

excusing  bank  inspector  from  jury,  p.  109. 

judicial  notice  as  to  usages  of,  p.  496. 

question  for  jury  as  to  depositor's  diligence  in  examining  pass  book, 

p.  565. 
question  for  jury  as  to  negligence  of,  p.  635. 

BARBER  SHOP, 

question  for  jury  as  to  necessity  for  keeping  open  on  Sunday,  p.  509. 

BARRIERS, 

in  highway,  question  for  jury  as  to  absence  of,  as  negligence,  p.  605. 

BASTARDY, 

degree  of  proof  required  in,  p.  770. 

impeachment  of  female  witness  by  proof  of,  p.  293. 

statement  in  opening  by  prosecution  in,  p.  163. 

BASTARDY  PROCEEDINGS, 

instructions  and  burden  of  proof  in,  p.  742. 

BATTERY, 

see  Assault  and  Battery. 

:^AYOU, 

as  watercourse,  question  for  jury  as  to,  p.  574. 

BEGIN, 

right  to,  see  Opening. 
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BELIEF  UNDER  OATH, 

of  witness,  questioning  impeaching  witness  as  to,  p.   284. 

BENEFIT  SOCIETY, 

membership  in,  disqualifying  juror,  pp.  88,  94. 

question  for  jury  as  to  notice  of  hearing  resulting  in  expulsion,  p.  SSL 

BEST  AND  SECONDARY  EVIDENCE, 
foundation  for,  p.  46,3. 
incidental  and  collateral  matters,  p.  460. 
necessity  for  objection  to  secondary  evidence,  p.  342. 
notice  to  produce,  p.  461. 
sufficiency  of,  p.  461. 
of  document  produced  on  notice,  p.  477. 
of  instrument  with  attesting  witness,  p.  511. 
of  telegram,  pp.  465,  513. 
of  deed,  p.  465. 

in  case  of  loss  or  destruction  of  deeds  or  record  books,  p.  449. 
of  instrument  executed  in  duplicate,  p.  465. 
original  papers  as  secondary,  p.  460. 
quality  of  secondary  evidence,  p.  464. 

parol  evidence,  p.  465. 
reception  of  secondary  evidence  conditionally,  p.  186. 
rebutting  objection  to  secondary  evidence,  p.  353. 
right  to  rebut  secondary  evidence,  p.  465. 
secondary  evidence  as  ground  for  postponement,  p.  47. 
secondary  evidence  of  contents  of  notice,  p.  460. 
sufficiency  of  objection  to  secondary  evidence,  p.  347. 
when  secondary  evidence  admissible,  p.  460. 
Copies, 
copy  of  pleading  not  best,  p.  424. 
press  copy  of  letter,  p.  498. 
sufficiency  of  proof  of  correctness  of,  p.  357. 
Instrwments  lost,  destroyed,  or  beyond  jurisdiction. 
accounting  for  absence  of  books,  p.  463. 

admissibility  of  copy  without  explaining  destruction,  p.  463. 
laying  foundation  for,  p.  463. 

necessity  that  parol  evidence  be  clear  and  certain,  p.  465. 
order  of  proof,  p.  188. 

proof  of  existence  of  original,  p.  188. 

its  execution,  p.  188. 

its  loss,  p.  188.  ' 

its  contents,  p.  188. 

showing  diligence  in  attempt  to  find,  p.  462. 
sufficiency  of  proof  of  loss  as  question  for  court,  p.  357. 
voluntary  destruction,  p.   463. 
writings  beyond  jurisdiction  of  court,  p.  461. 
on  result  as  disqualifying  juror,  p.  83, 
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BIAS, 

in  comments  of  judge,  p.  528. 
Of  jwror. 

as  ground  for  withdrawal  of  juror,  p.  543. 

conclusiveness  of  trial  judge's  decision  on  challenge  for,  p.  100. 

consideration  of  affinity  on  question  of,  p.  91. 

evidence  as  to  question  of,  p.  100. 

examination  of  individual  jurors  to  ascertain,  p.  81. 

examination  of  jurors  as  to  facts  showing,  p.  79. 
Of  witness. 

comments  by  counsel  on,  p.  680. 

cross-examination  to  show,  p.  2.50. 

impeachment  by  proof  of,  pp.  280,  295. 

refusing  to  allow  leading  questions  because  of,  p.  227. 

BIBLE, 

entries  in,  as  evidence  of  pedigree,  p.  504. 

records  therein  to  prove  age,  p.  456. 

question  for  jury  as  to  propriety  of  reading,  in  schools,  p.  556, 

use  of,  on  administering  oath  to  witness,  p.  192  et  seq. 

BIGAMY, 

impeachment  of  witness  by  proof  of,  p.  293. 

BILL. OF  EXCEPTIONS, 

containing  former  testimony,  use  of  to  impeach  witness,  p.  279. 

incorporating  instructions  in,  necessity,  p.   377. 

indefiniteness  of  exception  in,  p.  398. 

showing  ground  of  dismissal,  necessity  for,  p.  120. 

statutory  regulation,  p.  400. 

BILL  OF  PARTICULARS, 
amendment  of,  p.  467. 
as  limiting  evidence  of,  p.  466. 
exclusion  of  proof  for  failure  to  serve,  p.  466. 
of  account  sued  on,  p.  11. 
permitting  jury  to  take  with  them  on  retiring,  p.  782. 

BILL  OF  SALE, 

evidence  of  giving  as  security,  p.  264. 

BILLS  AND  NOTES, 

notice  of  protest,  mailing  of,  p.  500. 

parol  evidence  as  to,  p.  503. 

proof  of  signatures  as  prerequisite  to  admission,  p.  343. 

question  for  jury  as  to  negligence  as  to,  p.  635. 

question  for  jury  as  to  reasonableness  of  time  for  presenting,  p.  562. 

right  to  open  and  close  in  action  on,  pp.  146,  149. 
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BLACKMAIL, 

of  third  person  as  impeachment  of  witness  permitting  corroboration, 
p.  318. 

BOARD, 

exhibition  of,  to  jury,  p.  432. 

BOARD  OF  TRADE, 

judicial  notice  of  customs  of,  p.  495. 

BOAT, 

loss  of,  during  bailment,  burden  of  proofs  p.  471. 

BODILY  CONDITION, 

question  for  jury  as  to,  p.  572. 

BOLSTERING  TESTIMONY, 
right  of,  p..  505. 

BONA  FIDES, 

see  Good  Faith. 

BONDS, 

qualification  of  holder  of,  in  action  on  similar  bonds,  p.  88. 
right  to  open  and  close  in  action  on,  p.  149. 
to  procure  continuance,  p.  74. 

BONES, 

of  fractured  leg,  exhibition  to  jury,  p.  433. 

BOOKKEEPER, 

testifying  to  calculations,  etc.,  of  voluminous  documents,  p.  466. 

BOOKS, 

competency  of  account  books,  p.  449. 
question  for  court  as  to,  p.  357. 

use  of  whole  book  of  accounts,  p.  479. 

for  entry  or  record  of  judgment,  p.  '914. 

impeachment  of  witness  by  proof  of  writing  or  reading  immoral  book, 
p.  292.  ■; 

scientific  books,  see  Scientific  Books. 

secondary  evidence,  p.  463. 
BOOT, 

exihibitipn  of,  to  jury,  p.  433. 

BOUNDARY, 

impeachment  of  witness  testifying  a'g,  to,  p.  274. 
sufficiency  of  Verdict  as  to,  p.  822. 

BOXES, 

formal  oSev  of,  in  evidence,  p.   327. 

BRAHMIN, 

swearing  Gentoo  as  witness  by  touching  foot  of,  p.   194. 
Abbott,  Civ.  Jur.  T.— 61. 
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BREACH  OF  THE  PEACE, 

impeachment  of  witness  fined  for,  p.  290. 

BRIDGE, 

question  for  jury  as  to  anticipating  use  for  heavy  engines,  p.  605. 

BRINGING  IN  PARTIES, 

postponement  for  purpose  of,  p.  15. 

right  to  continuance  to  make  up  issues  in  case  of,  p.  23. 

BROKEN  RAIL, 

exhihition  of,  to  jury,  p.  433. 

BROKERS, 

burden  of  proof,  p.  471. 

BUILDINGS, 

question  for  jury  as  to  negligence  in  condition  of,  p.  618. 

BURDEN  OF  PROOF, 

presumptions,  see  Presumptions. 

as  to  authority  to  execute  corporate  deed,  p.  473. 

as  to  facts  peculiarly  within  knowledge  of  one  party,  p.  470. 

as  to  negative,  p.  469. 

as  to  loss  of  boat  during  bailment,  p.  471. 

bailment  destroyed  by  fire,  p.  471. 

effect  of  admission  by  defendant  to  shift,  p.  147  et  seq. 

necessity  for  admitting  entire  demand,  p.  147  et  seq. 

instructions  as  to,  p.  741. 

legal  presumption  shifting,  p.  471. 

as  affected  by  doctrine  of  res  ipsa  loquitur,  p.  471. 

necessity  for  exception  to  ruling  as  to,  p.  372. 

of  consent  to  communication  between  judge  and  jury,  p.  531. 

on  motion  to  strike  out  pleading,  p.  136. 

right  of  person  having,  to  open  and  close,  pp.  142  et  seq. 

who  has,  pp.  142  et  seq.,  469. 

as  to  abandonment,  p.  471. 

as  to  abduction,  p.  471. 

as  to  abstracts  of  title,  p.  471. 

in  assault  and  battery,  p.  471, 

in  assumpsit,  p.  471. 

as  to  attorney's  fairness  in  transactions  with  client,  p.  471. 

as  to  bad  faith,  p.  471. 

in  bastardy  proceedings,  p.  742. 

as  to  broker's  right  to  recover  commissions,  p.  471. 

as  to  competency  of  witnesses,  p.  471. 

as  to  compromise  and  settlement,  p.  472. 

as  to  confession  and  avoidance,  p.  472. 

as  to  consideration,  p.  472,  * 
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BURDEN  OF  PROOF— {co«<Mitted). 
as  to  contracts,  p.  472. 
as  to  corporations,  p.  472. 
as  to  descent,  p.  472. 
as  to  domicil,  p.  472. 
as  to  due  care,  p.  472. 
as  to  fraud,  p.  472. 
as  to  homestead,  p.  471. 
as  to  judgment,  p.  472. 
as  to   limitations,  p.   472. 
as  to  negotiable  instruments,  p.  472. 
as  to  ordinances,  p.  472. 
as  to  payment,  p.  472. 
as  to  receipt,  p.  472. 
.as  to  release,  p.  472. 
as  to  settlement,  p.  472. 
as  to  undue  influence,  p.  472. 

BURGLARY, 

cross-examining  witness  as  to  indictment  for,  for  purpose  of  impeach- 
ment, p.  291. 

BUSINESS, 

legitimateness  of,  as  question  for  jury,  p.  552. 

prejudice  against  or  in  favor  of,  as  disqualifying  as  juror,  p.  98. 

BUSINESS  RELATIONS, 

disqualification  as  juror  by,  p.  92  et  seq. 
setting  aside  juror  because  of,  p.  106. 

BYSTANDERS, 

peremptory  challenge  of,  pp.  102,  104. 


CALENDAR, 

entry  of  judgment  in  judge's  calendar,  p.  914. 

refusal  to  strike  cause  from,  as  refusal  of  continuance,  p.  69. 

retaining  cause  on,  after  discharging  juror,  p.  546. 

CALLING, 

prejudice  against  or  in  favor  of,  as  disqualifying  as  juror,  p.  98. 

CAPACITY, 

question  for  jury  as  to,  p.  567. 

CAPTION, 

of  verdict,  inaccuracies  in,  p.   805. 

CARDS, 

playing  cards  by  counsel  with  jurors,  p.  789. 
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CARICATURE, 

exhibiting  in  argument,  p.  687. 

CARRIERS, 

custom   that   consignee   pay   freight,   admissibility,    p.   518. 
judicial  notice  of  usages  of,  p.   495. 
Questions  for  jury  as  to. 
as  to  negligence,  see  Questions  of  Law  and  Fact, 
existence  of  relation  of  passenger,  p.  565. 
mode  of  receiving  or  carrying  goods,  p.  56.5.' 
monopolistic  nature  of  trailjc  agreement,  p.  583. 
reasonableness  of  discriminating  rate,  p.   563. 
reasonableness  of  regulations,  p.  561. 
time  for  removal  of  goods  at  destination,  p.  566. 
whether  railroad  vs'as  common  carrier,  p.  565. 
reasonableness    of   time    allowed   passenger    to   alight   as   question   for 

jury,   p.    563. 
time  fixed  in  contract  for  presentation  of  claim  as  jury  question,  p. 
563.  •  -.        - 

CARRYING  PISTOL, 

impeachment  of  witness  by  proof  of  acquittal  of  charge  of,  p.  291. 

CARTOON, 

exhibiting  in  argument,  p.  687. 

CASE  IN  CHIEF, 

order  of  proving  different   items   of,   p.   186. 
what  admissible  on,   p.    174. 

CASE  MADE, 

use  of,  to  impeach  witness,  p.  279. 

CATEGORICAL   ANBWERS, 

calling  for,  in  special  interrogatories,  p.  879. 

CATEGORICAL   FORM, 

of   charge   to   jury,   p.   721. 

CATHODE  PROCESS, 

exhibition    of   photograph   taken   by,   pp.    434,    435. 

CAUSE, 

form  of  hypothetical  question  as  to,  p.  221. 
question  for   jury   as   to,   p.   557. 

CAUSE   OF   ACTION, 

amendment  changing,  p.   120. 

cross-examination  as  to  matters  tending  to  disprove,  p.  244. 
dismissal  for  insufficiency,  of  count  setting  up  separate  cause,  p.  116, 
eflfect  of  admission  of,  on  right  to  open  aad  close,  pp.  147  et  seq. 
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CAUSE  OF  ACTION— (continued) . 

election  between  inconsistent  causes,  pp.  127  et  3eq.,  676. 

for  misjoinder,  p.  134. 

restatement  in  different   forms,  p.   128. 

necessity  for  exception,  p.  369. 

riglit  to  exception,   p.   134. 

time  for  objection,  p.   133. 
existence  of,  against  party  disqualifying  as  juror,  p.  99. 
judgment  on  pleadings  on   admission   of,   p.   123. 
not  alleged,  nonsuit  in  case  of,  p.  658. 
striking   out   complaint  not   stating,   p.   137. 
taking  case  from  jury  for  variance  or  failure  to  prove,  p.   658. 

CAUTION, 

in  receiving  expert  testimony,  instructions  as  to,  p.  766. 

CERTAINTY, 

in  charge  to  jury,  pi  721. 

in  offer  of  evidence,  p.  327. 

in  special  verdict,  p.  873. 

in  verdict  as  to  finding  or  recovery,  p.  820. 

of  verdict  as  to  prevailing  party,  p.  818. 

CERTIFICATE, 

by  stenographer  to  minutes,  as  insufficient  authentication,  p.  509. 

for  costs,  when  proper  for  judge  to  make,  p.  938. 

of  physician  as  to  party's  illness  presented  on  motion  for  continuance, 

p.  30. 
of  probable  or  reasonable  cause,  p.  939. 
application  for,  after   trial,  p.   939. 

CERTIFIED  COPY, 

of  record  of  conviction  to  impeach  witness,  p.  290. 

of  transcript  of  former  testimony  to  impeach  witness,  p.  279. 

of  deed'  by  recorder,  best  evidence,  p.  4G5. 

CERTIORARI, 

right  to  continuance  in,  after  amendment  without  notice,  p.  22. 

CHALLENGE, 

of  juror,  see  Impaneling  the  Jury. 

to  other   party   to  introduce  incompetent  evidence,   p.  340. 

CHANCE  VERDICT, 

invalidity  of,  p.  844. 

CHANGE  OF  VENUE, 

consideration  of  continuance  as  working,  p.  46. 

effect  of  right  to,  on  right  to  postponement  for  public  excitement  or 
prejudice,  p.  17. 
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CHANGE  OF  VENXIE— (continued). 

necessity  for  exception  to  decision  on  application  for,  p.  369. 
reference  to,  in  argument,  pp.  685,  689. 
statement  as  to,  in  plaintiff's  opening,  p.  162. 

CHARACTER, 

anticipating  rebuttal  as  to,  in  slander  action,  p.  176. 
cross-examination  of   witnesses  to,   p.   249. 
of  party,  limiting  number  of  witnesses  as  to,  p.  202. 
of  prosecutrix  in  bastardy,  statement  as  to  in  opening,  p.  163. 
order  of  proof  of  good  character  of  plaintiff,  p.  176. 
Of  witness. 

corroboration  by  proof  of,  p.  313. 
impeachment  by  proof  of,  p.  282. 

general    reputation   for   truth   and   veracity   or   moral   character, 
p.  283. 

necessity  for  foundation,  p.  284. 

questioning    impeaching    witness,    p.    284. 

proof  of  conviction  of  crime,  p.  288. 

proof  of  indictment,  p.  290. 

specific  acts  or  offenses  or  line  of  conduct,  p.  292. 
specific  acts  of  immorality,  p.  292. 

impeaching  own  witness,  pp.  300,  304,  309,  310. 

CHARGE, 

of  crime,  see  Crime. 

to  jury,  see  Instructions. 

CHARITIES, 

qualification  as  juror  of  trustee  of  charitable   society,  p.  88. 

CHARTER, 

construction  of,  as  function  of  court,  p.   583. 

CHASTITY, 

limiting  number  of  witnesses  as  to  reputation  for,  p.   202. 

CHATTEL, 

exhibition  of  to  jury,  p.  432. 

CHECK, 

question  for  jury  as  to  purchaser's  notice  of  suspicious  facta,  p.  581. 

CHEMICALS, 

experimenting  with,  p.  445, 

CHIEF  COUNSEL, 

absence  of,  as  ground  for  continuance,  p.  33. 

CHILD, 

see    Infant. 
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CHINESE, 

interpretation  of  account  of,  p.  260. 
mode  of  swearing,  as  witness,  p.  194. 

CHINESE  CERTIFICATE, 

explaining  nonproduction  of,  p.  480. 

CHRISTIAN, 

mode  of  swearing,  as  witness,  p.  194. 

CHRISTIAN  NAME, 

excluding  juror  for  misnomer  of,  p.  109. 
judicial  notice  of  abbreviation,  p.  448. 

CHURCH, 

see   also   Religious   Societies. 

question  for  jury  as  to  nonoccupancy  of,  p.  574. 

CIDER, 

question  for  jury  as  to  in(;oxicating  nature  of,  p.  573. 

CIRCUMSTANTIAL   EVIDENCE, 
instructions  on,  p.  756. 

instructions  where  evidence  is  wholly  circumstantial,  p.  750. 
submission  to  jury  where  direct  evidence  is  met  by,  p.  670. 

CITIZENSHIP, 

excusing  juror  because  of,  p.  106. 

CITY  COUNCIL, 

qualification  of  members  of,  as  jurors,  p.  90. 

CITY  COURT, 

appeal  to  general  term  of,  from  denial  of  postponement,  p.  69. 

CITY  DIRECTORIES, 

use  of,  by  jury  during  deliberation,  p.  786. 

CITY  ORDINANCES, 

judicial  notice  of,  p.  495. 

CIVIL  ISSUE, 

instruction  as  to  amount  of  proof  of,  p.  769. 

CIVIL  LIABILITY, 

privilege  of  witness,  p.  203. 

CLAIM, 

question  for  court  as  to  disallowance  of,  p.  357. 

CLEARNESS, 

in  charge  to  jury,  p.  721. 

in   interrogatories  submitted   in   connection   with  general  yerdict,   p. 

874. 
in  special  verdict,  p.  877. 
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CLERICAL  EERORS, 

in  special  verdict,  correcting  by  amendment,  p.  888. 

CLERICAL  INACCURACIES, 
invalidity,  p.  805. 

CLERK, 

of  attorney,  aflSdavit  for  postponement  by,  p.  51, 
Of  court. 

amending  special  verdict  by  notes  of,  p.  889. 

delivery  of  sealed  verdict  to,  p.  856. 

duty  of,  to  prepare  judgment  roll,  p.  913. 

as  court  officer,  p.  4. 

presence  of,  at  trial,  p.  4. 

duty  of,  to  record  verdict,  p.  908. 

duty  to  keep  judgment  book,  p.   914. 

effect  of  failure  to  enter  judgment  after  proper  request,  p.  928. 

effect  of  failure  to  record  verdict,  p.  909. 

entry  of  judgment  by,  p.  911. 

signing   of   judgment  by,   p.   911. 

failure  to  sign  judgment  roll,  p.  923. 

minute  by,   on    back   of   judgment  roll,  p.   923. 

reception  of  verdict  by,  pp.  524,  837. 

entry,  of  conflicting  with  solemn  judgment  of  the  court,  p.  916. 

CLERK'S  FILE  MARK  ON"  PETITION, 
presumption  in  favori  of,  p.  497. 

CLOSING, 

right  to  close,  see  chapter  v.,  p.  142  et  seq. 
who  entitled  to  close,  p.   142  et  seq. 
right  of  party  holding  aflirna.ative  to  close,  p.  619. 
effect  of  admissions  generally,  p.  147   et  seq. 
sufficiency  of  admissions,  p.  147  et  seq. 
necessity  for  admitting  quantum  of  damages,  p.  153. 
necessity   for  incorporating  in   pleadings,  p.   154. 
admissions  offered  at  trial,  p.  155  et  seq. 
admissions  not  made  by  all  of  defendants,  p.  157. 
defendant's    failure   to   introduce   evidence,    p.   157. 
time  for  making  admissions,  p.  157. 
time  for  request  to  open  and  close,  p.  157. 
effect  of  reply  to  restore  right  to  plaintiff,  p.  158. 
"       refusal  of  right,  p  158. 
waiver  of,  p.  161. 

CLOTHING, 

exhibition   of,  to   jury,  p.   433. 
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CODEFENDANTS, 

disallowing  leading  questions  to  witness  by  one  on  objection  of  other, 

p.  227. 
motion  by  one  to  withdraw  case  from  jury,  p.  657. 
number  of  counsel  for,  p.  182. 

right  of  each  to  have  counsel  address  jury,  p.   678. 
joint  answer  in   former  action,   as  evidence  against  one,  p.,  423. 
objection  ]3y  one  to  evidence  olTered  against  other,  p.  344. 
order  of  cross-examination,  presenting  case,  and  summing  up,  p.  181. 
pleading  of  one  as  evidence  against  other,  p.  418. 
postponement  to  one  as  bar  to  later  application  by  other,  p.  46. 
right  to  move  for   dismissal,  p.   119. 
plaintiff's  right  to  open  and  close  as  against  all,  p.  157. 
right  to  peremptory  challenge,  p.  105. 
taking  judgment  against  one  or  more,  p.  918. 

COERCION, 

of  jury  into  agreement,  p.  798. 

COGENCY  OF  EVIDENCE, 

on  charge  of  crime  in  civil  action,  instruction  as  to,  p.  770. 
on  civil  issue,  instruction  as  to,  p.  7ii!l, 
in  equity  case,  instruction  as  to,  p.  769. 

COLLATERAL  ATTACK, 

on  unrecorded  verdict,  p.  908. 

■  COLLATERAL  EVIDENCE, 

corroboration  of  witness  by,  p.  313. 

COLLATERAL  MATTER, 

cross-examination  as  to,  p.  251. 
impeachment  of  witness  as  to,  p.  295. 

COLLATERAL  QUESTION, 

as  to  admissibility  of  evidence,  p.  355. 
necessity  for  exception,  p.  366. 

COLORED  PERSONS, 

competency  as  witnesses,  p.  516. 

competency  as  attesting  witness,  p.  512. 

qualification  of,  as  juror,  p.  83. 

question  for  jury  as  to  reasonableness  of  carriers'  regulations  as  to, 

p.  561. 
question  for  jury  as  to  separate  schools  for  colored  children,  p.  555. 
appeal  to  race  prejudice  in  argument  of  counsel,  p.  685.        ;   ' 

COMMENTS, 

by  judge  on  witnesses,  or  testimony,  p.  527. 
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COMMERCIAL  PAPEE, 

question  for  jury  as  to  negligence  in  case  of,  p.  636. 

COMMISSIONERS, 

as  court  officers,  p.  4. 
presence  of,  at  trial,  j).  4. 

COMMISSION  MERCHANT, 

refreshing  recollection  by  using  accounts  of  sales,  p.  234. 

COMMON  ENTERPRISE, 

question  for  jury  as  to  engagement  in,  p.  568. 

COMMON  ERROR, 

existence  and  effect  of,  as  question  for  court,  p.  556. 

COMMON  KNOWLEDGE, 

consideration  by  jury  of  matters  of,  in  deliberation,  p.  787. 
as  to  effect  of  automobile  striking  unevenness  in  roadbed,  p.  496. 
that  socialists  have  become  divided  into  two  classes,  p.  496. 
that  most  young  men  smoke,  p.  496. 

COMMON  LAW, 

of  other  state,  presumption  as  to,  p.  497. 

COMMON  OPINION, 

right  of  jury  to  disregard  uncontradicted  testimony  on,  p.  761. 

COMMON  PLEAS, 

necessity  for  exception  to  review  by,  p.  379. 

COMMON  THIEF, 

impeachment  of  witness  by  proof  of  being,  p.  293. 

COMMUNICATIONS, 

between  judge  and  jury  not  in  open  court,  p.  631. 
consent  to,  p.  534. 
waiver  of  objection,  p.  534. 

COMPARISON, 

genuineness  of  writings  used  for,  p.  357. 

of  handwriting,  cross-examination  of  witness  as  to,  p.  248. 

permitting  jury  to  take,  on  retiring,  document  used  for,  p.  781. 

COMPENSATION, 

of  expert  witness,  p.  213. 

COMPETENCY, 

of  evidence,  see  Evidence. 

of  jurors,  see  Impaneling  the  Jury. 

of  witness,  see  Witnesses. 
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COMPLAINT, 

by  judge  of  consumption  of  time,  p.  529. 
of  pain,  admissibility,  p.  481. 

COMPLAINT,  DECLARATION,  OR  PETITION, 

election  between  inconsistent  causes  of  action  in,  p.  127  et  seq. 
indefinite  or  uncertain  allegations  in,  p.  117. 
judgment  for  more  than  demanded  in,  p.  933. 

verified  by  guardian  ad  litem  on  information  and  belief,  admissibility 
against  infant,  p.  415. 
Dismissal. 

as  to  compulsory  nonsuit,  see  Compulsory  Nonsuit, 
amendment  to  defeat  motion  for,  p.  120. 
when  proper,  p.  659. 
for  admitted  defense,  p.  122. 
for  irrelevant  or  redundant  matter  in,  p.  117. 
for  insufficiency  of  complaint,  p.  114  et  seq. 
necessity  for  exceptions,  p.  369. 
time  for  motion  for,  p.  655. 
of  certain  counts  of  declaration  as  ground  for  postponement,  p.  21. 
after  verdict,  for  want  of  jurisdiction,  p.  938. 
presumption  on  appeal  from  dismissal  on  opening  for  insufficiency,  p. 

168. 
taking  allegations  of  complaint  as  true  on  motion  for,  p.  114. 
Motion  for  judgment  on. 
for  admitted  defense,  p.  122. 
for  defect  not  misleading,  p.  118. 
for  insufficiency  of,  p.  114  et  seq. 

COMPLEX  DOCUMENT, 
offer  of  part  of,  p.  336. 

COMPLEX  REQUEST, 

for  instructions,  p.  709. 

COMPOUND  QUESTION, 
to  witness,  p.  215. 

COMPRESSED  AIR, 

as  dangerous  agency,  question  for  jury  as  to,  p.  622. 

COMPROMISE  AND  SETTLEMENT,  ' 
admission  of  fact  during,  p.  454. 
by  jury  on  amount,  error  in  requiring,  p.  800. 
communication  by  way  of,  question  for  jury  as  to,  p.  358. 
pending  proposition  for,  as  ground  for  postponement,  p.  14. 
burden  of  proof,  p.  472. 

COMPROMISE  VERDICT, 
validity  of,  p.  844. 
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COMPULSORY  NONSUIT, 

dismissal  of  complaint,  etc.,  see  Complaint,  etc. 

voluntary  nonsuit,  see  Voluntary  Nonsuit. 

taking  case  from  jury  by,  see  chapter  xxii.,  p.  637  et  seq. 

alphabetical  table  showing  proper  practice,  p.  642  et  seq. 

on  opening  statement  of  counsel,  p.  638. 

allowing  further  testimony  after  motion   for,  p.   183. 

as  distinguished  from  withdrawal  of  juror,  p.   546. 

as  result  of  withdrawing  juror,  p.  546. 

assuming  truth  of  adversary's  evidence  on  motion  for,  p.  663. 

comments  by  judge  on  motion  for,  p.  528. 

necessity  for  exception  to,  p.  380. 

on  defendant's  motion,  p.  655  et  seq. 

ordering  exceptions  to  appellate  division   in   case   of,  p.   934. 

plaintiff's  course  to  defeat  motion  for,  p.  659. 

refusal  to  take  off,  necessity  for  exception,  p.  380. 

rules  of  decision  on  motion  for,  p.  663  et  seq. 

test  of  right,  p.  650  et  seq. 

time  for,  p.  655  et  seq. 

use  in  argument  on  one  cause  of  action  of  matter  relevant  only   to 

nonsuited  cause,  p.  688. 
withdrawal  of  juror  as  equivalent  to,  p.  546. 
\A'itlidrawal  of  juror  as  substitute  for,  p.  542, 
Wlien  proper. 

for  insufficiency  of  evidence,  p.  665. 

in  case  of  different  inferences,  p.   667. 

in  case  of  expert  testimony,  p.  672. 

in  case  of  interested  testimony,  p.  668. 

in  case  of  uncontradicted  evidence  of  specific  fact,  p.  671. 

on  ground  of  variance,  p.  658. 

where  affirmative  testimony  is  met  by  negative,  p.  670. 

where  direct  is  met  by  circumstantial  evidence,  p.  670. 

where  existence  of  partnership  is  in  doubt,  p.  567. 

absence  of  plaintiff,  p.  5. 

where  fact  testified  to  is  incredible,  p.  763. 

where  positive  evidence  is  met  only  by  conclusion  of  law,  p.  671. 

COMPULSORY  PHYSICAL  EXAMINATION, 
right  to,  p.  428. 

COMPULSORY  PRODUCTION, 
of  chattel,  p.  432. 

COMPULSORY  WITNESS, 
impeachment  of,  p.  309. 

COMPUTATION, 

correcting  verdict  by  making,  p.  850. 
of  time,  p.  924. 
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OOMPUTATION—  (comtiViwet;) . 

pertnitting  jury  to  take  with  them,  on  retiring,  p.  785. 
right  of  court  to  make,  p.  641. 

COMPUTING  INTEREST, 
in  verdict,  p.  827. 

CONCEALING  PROPERTY, 

from  trustee  in  bankruptcy  as  affecting  credibility  of  witnena,  p.  2t>9. 

CONCISENESS, 

in  interrogatories  submitted  in  connection  with  general  verdict,  p.  874, 

CONCLUSION  OF  CASE, 

nonsuit  or  direction  of  verdict  after,  p.  600. 

CONCLUSION  OF  LAW, 

as  to  motive  or  intent,  p.  492. 

effect  of  allegation  of,  on  right  to  dismiss  action,  p.  115. 

in  pleading,  admission  of,  p.  413. 

in  special  verdict,  p.  867. 

in  special  verdict,  disregarding,  p.   888. 

submission  of,  to  jury,  p.  896. 

where  positive  testimony  is  met  by,  p.  671. 

CONCLUSIONS, 

see   also  Opinion  Evidence. 

excusing  juror  for,  p.  106. 

from  admitted  or  undisputed  facts,  asking  witness  as  to,  p.  217. 

in  affidavit  for  continuance,  pp.  52,  53. 

CONCLUSIVENESS, 

of  evidence,  see  Evidence. 

CONCURRENCE, 

of  intent,  proof  of,  p.  493. 

CONDEMNATION  PROCEEDINGS, 
evidence  of  value  of  land,  p.  517. 
limiting  number  of  witnesses  in,  p.  202. 

CONDITION, 

of  person,  photograph  as  means  of  showing,  p.  434. 
in  recejption  of  evidence,  pp.  186,  359. 
reading  deposition  taken  conditionally,  p.  474, 

CONDITIONAL  ADMISSION, 
of  evidence,  pp.  186,  359. 

CONDITIONAL  OPINION, 

as  ground  for  challenging  juror,  p.  96. 
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CONDITIONS, 

imposition  of,  see  Imposing  Conditions. 

CONDONATION, 

of  servant's  misconduct,  question  for  jury  as  to,  p.  572. 

CONDUCT, 

misconduct,  see  Misconduct. 

of  judge,  see  Judge. 

of  counsel,  necessity  for  exception,  p.  373. 

of  juror,  as  ground  for  withdrawal  of  juror,  p.  543. 

of  witness,  impeachment  by  proof  of  specific  line  of,  p.  292. 

CONFESSION  AND  AVOIDANCE, 
burden  of  proof,  p.  472. 

CONFIDENTIAL  COMMUNICATIONS, 
see  Privileged  Communications. 

CONFINEMENT, 

of  jury  to  induce  agreement,  p.  798. 

CONFLICTING  EVIDENCE, 

necessity  for  submissions  to  jury,  see  chapter  xxii.,  p.  637  et  seq. 

argument  to  jury  in  case  of,  p.  680. 

direction  of  verdict  in  case  of,  p.  639. 

duty  of  jury  to  reconcile,  p.  777. 

expert  opinion  based  on,  p.  218. 

necessity  for  submitting  to  jury,  p.  553. 

Betting  aside  verdict  rendered  on,  p.  812. 

CONFLICT  OF  LAWS, 

as  to  statute  of  frauds,  p.  508. 

CONFORMITY  TO  FACTS, 
by  instructions,  p.  738. 

CONNECTED  DOCUMENTS, 

introducing  in  evidence,  p.  337. 

CONSANGUINITY, 

disqualification  of  juror  by,  p.  91. 

CONSCIENCE, 

asking  witness  whether  he  considers  oath  binding  on,  p.  194. 

CONSCIENTIOUS  SCRUPLES, 

of  witness  against  taking  oath,  p.  194. 

CONSENT, 

question  for  jury  as  to,  p.  578. 
Of  party. 

excusing  juror  against,  p.  110. 
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CONSENT—  ( continued ) . 

to  absence  of  judge,  presumption  of,  p.  522. 

to  amendment  of  special  verdict  by  judge's  minutes,  p.   889. 

to  answer  by  judge  to  question   of  jury,  pp.  532,  534. 

to  clerk's  receiving  verdict,  p.  837. 

to  communications  between  judge  and  jury,  p.  534. 

to  conditional  admission  of  evidence,  p.  359. 

to  delegation  of  judicial  functions  to  attorney,  p.  524. 

to  direction  of  verdict  subject  to  opinion  of  court,  p.  675. 

to  examination  of  witness  without  oath,  p.  192. 

to  excusing  of  juror,  p.  110. 

to  further  instructions,  pp.  794,  797. 

to  introduction  of  improper  testimony,  p.  342. 

to  jury  taking  law  books  oh  retiring,  p.  786. 

to  offer  of  evidence  without  producing  witness,  p.  332. 

to  opening  of  sealed  verdict  in  absence  of  judge,  p.  837. 

to  postponement,  p.  70. 

of  action  before  justice  of  the  peace,  p.  74. 
to  sealed  verdict,  effect,  p.  839. 
to  view  by  jury,  p.  439. 
to  withdrawal  of  juror,  p.  542. 

CONSIDERATION, 

failure  of,  allegations  securing  right  to  begin,  p.  149. 

lack  of,  anticipatory  rebuttal,  p.  176. 

for  promise  to  pay  extra  compensation  to  expert  witness,  p.  214. 

parol  evidence  as  to,  p.  504. 

burden  of  proof,  p.  472. 

CONSIGNMENT, 

question  for  jury  as  to  care  and  diligence,  p.  634. 

CONSISTENCY, 

in  instructions,  p.  726. 

CONSISTENT  DEFENSE, 

requiring  an  election,  p.  128. 

CONSISTENT  STATEMENTS, 

corroboration  of  witness  by  proof  of,  p.  313. 

CONSOLIDATION, 

of  actions,  effect  on  number  of  peremptory  challenges,  p.  106. 

CONSTITUTIONAL  LAW, 

vested  right  of  firemen  in  exemption  from  jury  duty,  p.  84. 
validity  of  statute  requiring  jurors  to  be  tax  payers,  p.  84. 

CONSTITUTIONAL  PROVISIONS, 

as  to  number  and  unanimity  of  jurors,  p.  846  et  seq. 
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CONSTRUCTION, 

of  speeia,!  verdict,  p.  886. 

of  writings,  instruction  as  to,  p.  768. 

CONSUMPTION  OF  TIME, 

complaint  by  judge  of,  p.  529. 

CONTEMPT, 

by  juror  in  dissenting  frbm  sealed  verdict,  p.  842. 
continuance  to  compel  contumacious  vpitness  to  testify,  p.  46. 
witness  remaining  in  court  room  contrary  to  order,  p.  480. 
in  repetition  of  motions   in  criminal  case   for   delay,  p.  3. 

CONTEST  AS  TO  FACTS, 

directing  verdict  subject  to  opinion  of  court  in  case  of,  p.  674. 

CONTINUANCE, 

see  Postponement. 

CONTRACT, 

election  between  counts  in  action  on,  p.  131. 
proving  custom  to  contradict  terms  of,  p.  517. 
question  for  jury  as  to  existence  of,  p.   582. 
■burden  of  proof,  p.  472. 

right  to  open  and  close  in  action  on,  p.  148. 
statute  of  frauds,  see'  Statute  of  Frauds. 

CONTRACT  RELATIONS, 

as  disqualifying  juror,  p.  106  et  seq. 

CONTRADICTION, 

of  party's  testimony  by  himself,  effect,  p.  759. 

of  witness,  cross'-examination  for  pxirpose  of,  p.   250. 

of  witness,  as  question  of  law  or  fact,  p.  551. 

CONTRADICTORINESS, 
see  Inconsistency. 

CONTRADICTORY  STATEMENTS  AND  CONDUCT, 

impeachment  of  witness  by  proof  of,  see  Impeachment  of  Witness. 

CONTRARY  TO  LAW, 

when  verdict  is,,  p.  813. 

CONTRIBUTORY  NEGLIGENCE, 

questions  of  law  and  fact  as  to,  see  Questions  of  Law  and  Fact, 
plea  of,  as  affecting  right  to  open  and  close,  p.  151. 
of  infant  as  question  for  jury,  p.  620. 

CONVERSATION, 

putting  whole  of,  in  evidence,  p.  478. 

introduction  of  balance  of,  on  cross-examination,  p.  245. 
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CONVERSATION—  (ctm<tm«ec?) . 

bringing  out  whole   of,  on   redirect  examination,   p.   257, 

offered  for  impeachment  purposes,  riglit  to  give  whole,  p.  264. 

by  telephone,  how  proved,  p.  513. 

preceding  act,  admissibility,  p.  507. 

testimony  by  witness  to  substance  of,  p.  228. 

with  party  as  disqualifying  juror,  p.  97. 

by  juror  as  ground  for  new  trial,  p.  788. 

CONVICT, 

corroboration   of,  p.   315. 

CONVICTION, 

of  crime,  see  Crime. 

COPAETIES, 

see  also   Codefendants ;    Coplaintiffs. 

admissibility  of  pleadings  against,   pp.  417,  418. 

general  objection  to  evidence  admissible  against,  p.  344. 

joint  exception  by,  p.  382. 

right  to  object  to  evidence  offered  by,  p.  347. 

submission  of  evidence  taken  during  absence  of,  p.  5. 

COPLAINTIFFS, 

granting  nonsuit  as  to  one,  p.  658. 

objection  to  evidence  offered  against  other,  p.  344. 

COPY, 

from  books  of  original  entry,  admissibility,  p.  463. 

of  account  sued  on,  filing  of,  p.  11. 

of  amendment,  previous  service  of,  overcoming  claim  of  surprise,  p.  22, 

of  lost  instrument,  introduction  of  before  proof  of  loss,  p.  188. 

of  memoranda,  refreshing  recollection  from,  p.  235. 

of  pleading,  not  best  evidence,  p.  424. 

of  transcript  of  former  evidence,  use  of  to  impeach  witness,  p.  279. 

press  copy  of  letter  as  evidence,  p.  500. 

sufficiency  of  proof  of  correctness  of,  p.  357, 

CORAM  NON  JUDICE, 

proceedings  during  judge's  absence,  p.  523. 

CORONER'S  JURY, 

proving  testimony  before,  by  member  of,  p.  279. 

CORPORATE  AGENT  OR  OFFICER, 

admissibility  of  conversation  of,  to  show  motive  for  purpose  of  impeach- 
ment, pp.  298,  300. 
admissibility  of  declarations  of,  p.  473. 

direct  examination  of,  as  if  under  cross-examination,  p.  311. 
disqualification  of,  as  juror,  p.  108. 
Abbott,  Civ.  Jur.  T.— 62. 
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CORPORATE  AGENT  OR  OFFICER— {contirmed). 
exclusion  of,  during  trial  as  witness,  p.  199. 
question  for  jury  as  to  duties  and  care  of  directors,  p.  567. 

CORPORATE  DEED, 

presumption  as  to,  p.  473. 

CORPORATION, 

attack  on,  in  argument,  p.  686. 

disqualification  as   juror,   of   stockholder   in,   pp.   87,   88. 

disqualification  as  juror,  of  son  of  stockholder  in,  p.   92, 

invalidity  of  foreign  corporation  as  law  question,  p.  556. 

judicial  notice  of  customs  of,  p.  495. 

naming  in  verdict  by  abbreviations  or  initials,  p.  805. 

question  for  jury  as  to  existence  of,  p.  567. 

burden  of  proof  as  to  existence,  p.  472. 

CORPSE, 

question  for  jury  as  to  carrier's  negligence  in  forwarding,  p.  604. 

CORRECTION, 

of  special  verdict,  see  Special  Verdict. 

of  verdict,  see  Verdict. 

of  error  in  instructions,  p.  703. 

recalling  witness  to  supply  omission,  p.  179. 

CORRESPONDENCE, 

introducing  part  of,  in  evidence,  p.  337. 

letters  and  telegrams  as  connected  part  of,  p.  513. 

CORROBORATION, 

of  Case  in  chief  on  rebuttal,  p.  176. 

of  uncontradicted  interested  witness,  requiring  acceptance  as  true,  p. 
66S. 
Of  impeached  iHtness. 
of  impeached  witness,  see  chapter  ix.,  p.  313  et  seq. 
by  evidence  of  reputation  for  truth  and  veracity,  p.  313. 
competency  of   sustaining  witness,  p.  313. 
necessity  that  credibility  be  attacked,  p.  313. 
proof  of  prior  consistent  statements,  p.  313. 
by  collateral  documentary  evidence,  p.  313 
by  collateral  testimony,  p.  313. 

CORRUPTION, 

disclosure  of,  by  verdict  against  evidence,  p.  810. 
excessiveness  of  verdict  showing,  p.  830. 

CORRUPT  MOTIVES, 

impeachment   of  witness  by  pfoof   of,  though  denied  on  cross-exam- 
ination, p.  299. 
corroboration   of  witness  impeached  by   proof  of,  p.   318. 
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COST  OF  LIVING, 

judicial  notice  of  increase,  p.  496. 

COSTS, 

adjustment  of,  before  entry  in  judgment  book,  p.  918. 
allowing  fees  of  expert  witness  as,  p.  214. 
of  witnesses  in  excess  of  number  fixed,  p.  203. 

application  for  additional  allowance  before  final  judgment  for,  p.  939. 
as  condition  of  withdrawing  juror,  p.  547. 
attempt  of  verdict  to  apportion,  p.  810. 
certificate  for,  p.  938. 

instruction  as  to  effect  of  verdict  on,  p.  772. 
security  for,  necessity  for  exception,  p.  371. 
sufficient  statement  of  amount  of,  in  verdict,  p.  827. 
taxation  of,  necessity  for  exception,  p.  369. 
On  granting  conUnua/iice. 

amount  of,  on  grant  of  continuance,  p.  62. 

payment  of,  as  condition  of  granting  continuance,  p.  62. 

requiring  payment  within  fixed  time,  p.  63, 

COUNSEL, 

opening  by,  see  chapter  vi.,  p.  162  et  seq. 

argument  of,  to  jury,  see  Argument  of  Counsel. 

taking  of  exceptions,  see  Exceptions. 

request  for  instructions  by,  see  Instructions. 

admission  of  truth  of  statements  of,  by  motion  to  dismiss,  p.  115. 

confining  several  joint  defendants  to  one  counsel,  p.  182. 

consent  of,  to  communications  between  judge  and  jury,  p.  534. 

duty  to  prepare  judgment  roll,  p.   913. 

effect  of  opening  of  sealed  verdict  by,  p.  855. 

formal  preparation .  of  special  verdict  by,  pp.  880,  881. 

notice  to,  pp.  5,  6. 

notice  to,  of  rm-nc  pro  tunc  entry  of  judgment,  p.  926. 

presence  of,  at  trial,  p.  5. 

right  to  dismissal  on  statement  in  opening  of,  p.  119. 

statement  of,  as  to  incapacity  of  juror,  p.  110. 

submission  of  proposed  question  to  jury  to,  p.  899. 

use  of  minutes  of,  by  jury  during  deliberation,  p.  786. 
Authority  of. 

stipulation  by,  see  Stipulation. 

admissions  by,  p.  453. 

precluding  offer  of  evidence  by  admission,  p.  338. 

to  bind  client  by  admission,  p.  453. 

to  make  admission  entitling  defendant  to  open  and  close,  p.  155. 

pleading  signed  by,  admissible  against  pleader,  pp.  422,  423. 

to  bind  client  by  stipulation  against  abatement,  p.  64. 
Duties  of. 

to  be  present  in  court,  p.  796. 
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COUNSEL,—  ( continued ) . 

to  te  within  call  at  reception  of  verdict,  p.  838. 

to  call  judge's  attention  to  mistake  in  stating  facts  to  jury,  p.  749. 

10  make  up  issues  to  be  submitted  by  judge  to  jury,  p.  731. 

to  see  that  witness  is  swprn,  p.  192. 
Rights  of.  ^, 

on  opening,  see  chapter  vl.,  p.  162  et  seq. 

to  open  and  close,  see  chapter  v.,  p.  142  et  seq. 

to  be  present  at  giving  of  further  instructions,  p.  795. 

to  be  present  at  reception  of  verdict,  p.  837. 

to  call  witness's  attention  to  previous  testimony,  p.  232. 

to  claim  privilege  of  witness,  who  is  a  party,  p.  205. 

to  consult  with  witness  during  examination,  p.  195. 

to  continue  examination  of  witness  begun  by  another,  p.  195. 

to  see  and  inspect  adversary's  special   questions,  p.   899. 

to  see  memoranda  used  to  refresh  witness's  recollection,  p.  236. 

to  see  or  hear  adversary's  requests  for  instructions,  p.'  706. 
Matters  as  to  postponement  or  withdraioal  of  juror. 

absence  of,  as  ground  for  postponement,   see  Absence  of  Counsel. 

affidavit  for  continuance  stating  full  statement  of  case  to,  p.  52. 

affidavit  for  postponement  by,  p.  51. 

affidavit  of  unpreparedness  for  trial,  p.  55. 

as  witness  for  whose  testimony  postponement  is  asked,  p.  56. 

consent  by,  to  postponement,  p.  70. 

failure' to  subpoena  witness  because  he  was  attorney  for  applicant  to 
postpone,  p.  38. 

death  of,  as  ground  for  continuance,  p.  35. 

illness  of,  as  ground  for  withdrawal  of  juror,  p.  490. 

mistake  of,  as  ground  for  continuance,  p.  27. 

unpreparedness  of,  as  ground  for  continuance,  p.  24. 

presumption  of  acquiescence  by,  in  continuance,  p.  70. 
Relations  w-ith  prospective  jurors. 

asking  prospective  juror  as  to  acquaintance  with,  p.  80. 

asking  prospective  juror  as  to  whether  he  is  client  of,  p.  80. 

disqualification  as  juror  of  one  having  office  with,  p.  95. 

relationship  to,  disqualifying  as  juror,  p.  91. 
RelaWons  toward  ivitnesses.     '■■ 

form  of  hypothetical  question  by,  see  Hypothetical  Question. 

calling  witness  from  stand  for  consultation  with,  p.  195. 

duty  to  see  that  witness  is  sworn,  p.  192. 

form  of  question  to  witness  by,  p.  214  et  seq. 

protection  of  witness  against  attacks  of,  p.  195. 

requiring  counsel  to'd;sclose  expected  proof  from  witness,  p.  195.  , 

instruction  by,  to  witness  as  to  privilege, ;p.  207. 

riglit  to  claim  privilege  of  witness  who  is. a  party,  p.  205. 
As  u'itness. 

cross-examination  as  to  disbarment,  p.  255.    ,  ;   ' 
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COTJNSBL—  ( continued ) . 

giving  testimony  by  questions  and  answers,  p.  195. 

proof  of  interest  of,  p.  459. 

to  affect  credibility  as  witness,  p.  459. 

postponement  to  obtain  testimony  of,  p.  56. 
Change  of. 

change  of,  during  examination  of  witness,  p.  195. 

substitution  of,  p.  4. 
Conduct  of. 

address  to  jury,  see  Argument  of  Counsel. 

exception  to  improper  remarks  by,   in   opening,  p.   165. 

improper  remarks,  withdrawal  of  juror  for,  p.   542. 

form  of  exception  to  statements  of,  p.  386. 

necessity  for  exception,  p.  373. 

playing  cards  with  jurors,  p.  788. 

treating  of  jurors  by,  p.  788. 
Remarks  of  cowrt  to. 

remarks  by  judge  to,  pp.  527,  530. 

Insolent  reproof  of,  by  trial  judge,  p.  2. 

reprimand  of,  p.  2. 

COUNTER  AFFIDAVITS, 

against  application  for  continuance,  p.  58. 
denial  does  not  prevent  further  inquiry,  p.  58. 

COUNTERCLAIM, 

affirmative  findings  as  to,  p.  824. 

application  for  continuance  to  enable  plaintiff  to  meet,  p.  67. 

defendant's  right  to  open  and  close  in  case  of,  pp.  145,  150. 

discretion  as  to  trying  with  other  defenses,  p,  182. 

effect  of,   on  right  to  voluntary  nonsuit,   pp.   539,   660. 

failure  of  jury  to  find  on,  p.  817.  ^ 

inconsistency,  pp.  131,  132. 

pleading,  p.  131. 

COUNTER  EVIDENCE, 

as  to  competency  of  evidence  offered,  p.  351. 
impeachment  of  own  witness  by,  p.  311. 

COUNTER  EXPLANATIONS, 

by  counsel  in  argument  to  jury,  p.  682. 

COUNTERFEITING, 

impeachment  of  witness  by  proof  of,  p.  293. 

COUNTERVAILING  EVIDENCE, 

error  in  omitting  in  instructions,  p.  748. 

COUNTS, 

dismissal  for  insufficiency,  p.   116. 
election  between,  p.  127  et  seq.  677. 
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COUNTY, 

disqualification  as  juror  of  employee  of  county  commissioners,  p.  108. 

COURT  DAY, 

what  acts  must  be  performed  on,  p.  924, 

COURT  OFFICERS, 

exemption  of,  from  order  excluding  witnesses,  p.  198. 

COURT  RECORDS, 

impeachment  of  witness  by,  p.  300. 

COURT  ROOM, 

absence  of  judge  from,  p.  521  et  seq. 
exclusion  of  witnesses  from,  p.  198. 
proceedings  outside  of,  p.  525. 

COURTS, 

clerk  of,  see  Clerk. 

officers  of,  p.  4. 

discretion  of,  see  Discretion. 

matters  as  to  trial  court,  see  Judge. 

functions  of,  see  Questions  of  Law  and  Fact. 

necessity  for  holding  trial  in,  p.  2. 

hastening  verdict  by  remarks  to  jury,  p.  3. 

setting  aside  verdict  taken  subject  to  opinion  of,  p.  937. 

verdict  subject  to  opinion  of,  p.  673  et  seq. 

COURTS  NOT  OF  RECORD, 

number  of  jurors  in,  p.  848. 

COURT  STENOGRAPHER  OR  REPORTER, 
as  court  officer,  p.  4. 
presence  of,  at  trial,  p.  4. 

COUSIN, 

excusing,  as  juror,  p.  107. 

COVENANT, 

question  for  jury  as  to  breach  of,  p.  585. 

COVENANTOR, 

mode  of  swearing  as  witness,  p.  193. 

CREDIBILITY  OF  WITNESS, 

as  question  of  law  or  fact,  p.  551. 

cross-examination  to  test,  p.  250. 

effect  on,  of  disobedience  of  order  excluding  witnesses,  p.  200. 

impeachment  of  witness,  see  Impeachment  of  Witnesses. 

of  expert  testimony  as  question  for  jury,  p.  552. 

raising  question  as  to,  effect  on  right  to  nonsuit,  etc.,  p.  ,672. 

attack  on,  out  of  court  in  presence  of  jurymen,  pj  791. 
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CRIME, 

conviction  of,  as  disqualifying  juror,  p.  83. 

conviction  of,  rendering  attesting  witness  incompetent,  p.  512. 
corroboration  of  witness  admitting  conviction  of,  p.  315. 
corroboration  of  witness  impeached  for,  p.  314. 
instructions  as  to  degree  of  proof  of,  in  civil  action;,  p.  770. 
privilege  of  witness  against  self-crimination,  p.  203. 
lmj}eachiiient  of  idtness  by  proof  of. 

by  proof  of  conviction  of,  pp.  272,  288. 
'     by  introducing  record  of  conviction,  p.   272. 
by  proof  of  indictment  for,  p.  290. 

by  showing  contradictory  statements  as  to  conviction,  p.  272. 
by  proof  of  specific  crimes,  p.  292. 
cross-examination  as  to  prior  conviction  of,  p.  2.'J5. 
contradicting    testimony    on    cross-examination    as    to    conviction    of, 

p.  300. 
explaining  on  re-examination,   circumstances  attending  conviction,  p. 

257. 

CRIMINATION  OF  SELF, 

privilege  of  witness  against,  see  Privilege  of  WitnesB. 

CROSS-EXAJIINATION, 

after  closing  case,  p.  174. 

assumption  of  facts  on,  p.  249. 

as  to  uncalled  for  statement,  p.  241. 

calling  attention  to  medical  aiithorities  on,  p.  231, 

comments  by  trial  judge  during,  p.  528. 

disclosing  nature  of  expected  answer,  p.  333. 

discretion  of  court  as  to,  p.  181. 

effect  of  testimony  in  chief  being  out  of  order  for  anticipating  defense, 

p.  241. 
first  objecting  on,  to  evidence  on  direct  examination,  p.  349. 
identifying  balance  of  correspondence  on,  p.  338. 
impeachment  of   witness   as   to   collateral,   immaterial,   or   irrelevant 

matter  brought  out  on,  p.  295. 
interruption  by  sickness  or  death,  p.  239. 
introducing  additional  evidence  on,  p.  174. 
leading  questions  on,  p.  227. 

discretion  in  allowing,  p.  227. 
making  evidence  one's  own  by  introduction  on,  p.  353. 
making  witness  one's  own  by,  p.  302. 

by  reading  former  testimony  on,  p.  302. 
nonsuit  or  direction  of  verdict  after,  p.  656. 
of  adverse  party,  right  to  call  in,  p.  239. 
of  party  making  affidavit  for  continuance,  p.  59. 
of  party  testifying  in  own  behalf,  p.  181. 
of  prospective  jurors,  p.  77  et  seq. 
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CROSS-EXAMINATION"— (contwmecZ). 

of  witness  by  juror  as  ground  for  excluding  him,  p.  108. 

on  evidence  admitted  over  objection,  p.  353. 

order  of,  where  there  are  several  defendants,  p.  181. 

rebuttal  on  re-examination  of  adverse  inferences  fi'om  evidence  elicited 

,     on,  p.  25G. 
refusal  to  allow,  as  ground  for  reversal  or  new  trial,  p.  242. 

necessity  for  exception,  p.  375. 
right  of,  p.  239  et  seq. 

not  affected  because  testimony  was  out  of  order,  p.  241. 

on  evidence  stricken  out,  p.  241. 
right  to  inspect  paper  used  to  refresh  memory  for  purpose  of,  p.  236, 
secondary  evidence  as  to  incidental   matter  brought  out  on,   p.  460. 
shutting  off  by  admitting  fact,  p.  338. 
stopping  of,  necessity  for  exception,  p.  372. 
to  remove  incompetency,  p.  190. 
use  of  memoranda  to  refresh  recollection,  p.  231. 
use  of  scientific  books  on,  p.  229. 
use  on,  of  verified  answer  in  another  action,  p.  421. 
waiver  by,  of  right  to  have  evidence  struck  out,  p.  403. 
Scope  or  extent  of. 

limits  of,  generally,  pp.  174,  180,  239  et  seq. 
as  to  competency  of  evidence,  p.  350. 

of  document,  p.  350. 
as  to  crime  for  purpose  of  impeaeliment,  pp.  272,  290. 
as  to  ingredients   of  manufactured  articles   when   question   opened  by 

examination  in  chief,  p.  204. 
as  to  motive  prompting  witness,  p.  491. 
attacking  credibility  of  witness  on,  by  showing  acqaittal  of  carrying 

pistol,  p.  291. 
how  far  limited  to  direct,  p.  242. 
of  adverse  party,  p.  180. 

discretion  as  to,  p.  181. 
reference  to  scientific  books  on,  p.  229. 
supporting  case  by,  p.  172. 
to  discover  other  witnesses,  p.  493. 
to  discredit  witness,  p. ,  250. 
witnesses  to  characler  or  reputation,  p.  249, 
witnesses  to  opinions  or  values,  p.  246. 
Matters  o5  to  expert  witnesses, 

enlarging  number  of  experts  on,  p.  203. 

for  purpose  of  removing  disqualification  of  expert  witness,  p.  190. 
preliminary,  as  to  oompentency  of  expert,  p.  190. 
preliminary,  as  to  credibility  of  expert,  p.  192. 
Of  own  witness. 

of  own  witness  excused  without  asking  material  questions,  pp.  308,  306, 
of  own  witness  in  case  of  surprise,  p.  305, 
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CUMULATIVE  EVIDENCE, 

as  ground  for  postponement,  p.  47. 

bringing  out,  on  re-examination,  p.  178, 

giving  of,  after  closing  case,  p.  173. 

instruction  on  failure  to  produce,  p.  761. 

necessity  for  admission  of,  to  prevent  continuance,  p.  61. 

rejection  of,  on  reopening  case,  p.  183. 

when  evidence  is  cumulative  within  rule  as  to  postponement,  p.  48. 

CURING  ERROR, 

by  instruction  to  disregard  irrelevant  matter  in  opening,  p.  164. 

remittitur  of  excess  in  verdict,  p.  831. 

subsequent  proof  of  omitted  facts,  p.  120. 

withdrawing  improper  arguments,  p.  694. 

withdrawing  improper  evidence,  p.  361. 

in  admitting  evidence  in  anticipation  of  rebuttal,  p.  175. 

in  conditional  admission  of  apparently  irrelevant  evidence,  p.  187. 

CUSTODY  OF  JURY, 

see  chapter  xxiv.,  pp.  775  et  seq. 

CUSTOM, 

as  to  taking  up  without  notice  cause  that  has  been  passed,  p.  6. 

judicial  notice  of,  p.  495. 

oral  evidence  of,  p.  516. 

proof  of,  p.  516. 

question  for  court  as  to,  p.  550. 

question  for  jury  aa  to,  p.  586. 

to  destroy  writing,  effect  on  right  to  secondary  evidence,  p.  464. 


D. 

DAMAGES, 

amount  allowed  for,  in  verdict,  see  Verdict. 

assessment  in  alternative  form  in  special  verdict,  p.  875. 

allegation  of  amount  not  admitted  by  not  denying,  p.  419. 

limiting  number  of  witnesses  as  to,  p.  202. 

mode  of  allowing  double  or  treble  damages,  p.  772. 

assessment  of,  by  jury  on  direction  of  judgment  on  pleadings,  p.  135. 

instruction  as  to  interest  on,  p.  771. 

instructions  as  to  measure  of,  p.  883. 

necessity  for  admitting  quantum  of,  to  obtain  right  to  begin,  p.  153. 

nominal  effect  of,  on  right  to  nonsuit,  p.  673. 

opinion  evidence  as  to,  p.  517. 

question  for  jury  as  to  measure  of,  p.  556. 

carrying  passenger  beyond  destination,  p.  557. 
venire  de  novo  for  failure  to  assess,  in  special  verdict,  p.  890. 


986'  INDEX, 

DATE, 

of  document,  p.  474. 

of  entry  of  judgment,  p.  916. 

of  judgment,  p.  911. 

DAY  OF  WEEK. 

judicial  notice  of,  p.  494. 

DEAF  MUTE, 

as  interpreter,  p.  260. 

corroboration  of,  p.  315. 

mode  of  giving  evidence,  p.  259. 

DEATH, 

correcting  omission  of  verdict  on   entry  of  judgment  after   death   of 

party,  p.  921. 
election  between  counts  in  action  for,  p.  130. 
form  of  hypothetical  question  to  physician  as  to  cause  of,  p.  221. 
interruption  of  cross-examination  by,  p.  239. 
of  attesting  witness,  eflFect,  p.  510. 

of  counsel  or  member  of  family  as  ground  for  continuance,  p.  35. 
of  party  as  ground  for  continuance,  p.  31. 

of  party  after  verdict,  effect  on  right  to  mmc  pro  time  entry  of  judg- 
ment, p.  926. 
of  subpoenaed  witness,  on  right  to  continuance,  p.  41. 
question  for  jury  as  to  cause  of,  p.  558. 
rebuttal  in  action  for,  p.  174. 

DEBTOR, 

disqualification  of,  as  juror,  p.  93. 

DECEDENT, 

sufficiency  of  objection  to  evidence  of  transactions  with,  p.  347. 

DECEIT, 

question  for  jury  as  to,  p.  575. 

DECISION, 

rules  of,  see  Rules  of  Decision. 

of  foreign  court,  reading  of,  in  argument,  p.  692. 

DECLARATIONS, 

see  also  Hearsay  Evidence;  Privileged  Communications;  Rea  Oestoe. 

plaintiff's  pleading,  see  Complaint,  etc. 

impeachment  of  witness  by  proof  of,  p.  263. 

as  evidence  of  marriage  or  pedigree,  p.  504. 

of  agent  to  prove  agency,  p.  456. 

of  corporate  agent,  p.  473. 

statements  of  pain,  p.  481. 
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DECLARATIONS—  ( omttmued ) . 

to  show  witness's  inability  to  be  present,  p.  475. 
of  deceased  persons,  to  prove  age,  p.  456. 

d'ecorum, 

to  secure,  trial  may  be  private,  p.  3. 

DECREASE  IN  PURCHASING  POWER  OF  THE  DOLLAR, 
judicial  notice  of,  p.  496. 

DECREE, 

distinguished  from  judgment,  p.  925. 

DECREE  BOOK, 

entry  of  judgment  in,  914. 

DEDICATION, 

evidence  of  intent,  p.  492. 

DEED, 

admissibility  of,  to  show  interest  of  witness,  p.  282. 
corporate,  presumption  as  to,  p.  473. 
impeachment  of  subscribing  witness  to,  p.  309. 
lost,  secondary  evidence  of  contents,  pp.  449,  465. 
offer  of,  in  evidence,  necessity  for  objection,  p.  343. 

DEFAULT, 

by  one  defendant,  subsequent  motion  for  nonsuit  by  another,  p.  657. 
invalidity  of  judgment  by,  after  adjournment,  p.  74. 
reversal  of  judgment  by  after  refusal  to  adjourn,  p.  66. 

DEFECT  OF  PARTIES, 

as  ground  for  nonsuit,  p.  658. 

DEFENDANT, 

pleadings  of,  see  Answer. 

right  to  open  and  close,  see  chapter  v.,  p.  142  et  seq. 

application  by,   for  nonsuit,  etc.,   p.   655   et  seq. 

dismissal  as  to  part  of,  p.  119. 

opening  by,  time  of,  p.  168. 

right  to  complain  of  inadequacy  of  verdict,  p.  835. 

verdict  against  one  defendant  only,  p.  818. 

DEFENSE, 

aflSdavit  of,  see  Affidavit  of  Defense. 

anticipation  of,  in  evidence,  p.  175. 

anticipation  of,  in  opening,  p.  162. 

election  between,  p.  127. 

evidence  in  rebuttal  of,  after  its  withdrawal,  p.  176. 

inconsistency  in,  p.  131  et  seq. 


988  INDEX. 

DEFENSE—  ( continued) . 

instructions  as  to,  p.  730. 

tending  to  disparage  and  undervalue,  p.  731. 
motion  to  dismiss  or  for  judgment  o„  pleadings  because  of,  admitted 

defense,  p.   122. 
nature  of,  as  affecting  right  to  voluntary  nonsuit,  p.  539. 
right  to  open  and  close  in  ease  of  partial  defeiise,  p.  145. 
statement  of  anticipated  defense  in  opening,  p.  162. 
testing  sufficiency  of,  by  demurrer,  p.  137. 
time  of  opening,  p.  168. 

DEFICIENCY, 

in  instructions,  correction  of,  p.  703. 

DEFINITENESS, 

in  charge  to  jury,  p.  721. 

in  exceptions,  p.   387. 

in  special  verdict,  p.  873. 

of  specification  of  error,  p.  68. 

DEFINITION, 

of   technical  terms   in   instructions,   p.   728. 
of,  "during  progress  of  trial,"  p.  383. 
entry,  p.  910. 
judgment,  pp.  910,  915. 
final   judgment,  p.   915. 
polling  jury,  p.   839. 
special  verdict,  pp.  698,  858. 
undisputed,  p.   638. 

DEGRADATION, 

question  for  jury  as  to,  p.  573. 

DEGREE, 

of  relationship  disqualifying  as  juror,  p.  91  et  seq. 
of  secondary  evidence,  p.  464. 

DEGREE    OF    CARE, 

instructions  as  to,  p.   769, 

DELAY, 

in  motion  to  strike  out  evidence,  p.  408. 

in  transiportation,  question  for  jury  as  to,  p.  603. 

repetition  of  motions  for,  as  contempt,  p.  3. 

DELEGATION, 

of  judicial  functions  to  attorney,  pp.  522,  524. 
of  judicial  functions  to  deputy,  p.  522. 

DELIBERATIONS  OF  JURY, 

see  chapter  xxiv.,  p.  775  et  seq. 


INBBX.  989 

DELIBERATIONS  OF  JVRY—icontinitrd). 
duty  to  reconcile  seeming  conflicts,   p.   777. 

further  deliberation  on  dissent  by  juror  on  polling  of  jury,  p.  842. 
taking  documents  for  use^  during,  p.  779. 
taking  documents  used  but  not  in  evide,nce,  p.   782. 
several   documents,    p.,   786. 

DELIVERY, 

of  letter  mailed,  p.  500. 
question  for  jury  as  to,  p.  578. 

DEMURRER, 

motion  to  dismiss  as  equivalent  of,  p.  114. 
necessity   for   exception  to  ruling   on.   p.   369. 
refusing  .leave  to  plead   over,   necessity   for   exception,   p.   371. 
to  test  sufficiency  of  defense,  p.  137. 

waiver  by,  of  refusal  to  strike  oiit  pleadings  on  motion,  pp.  137,  138. 
■   what  is  a  decision  of,  p.  370. 

DEMURRER  TO  EVIDENCE, 

taking  ease  from  jury  by,  see  chapter  xxir.,  p.,  637  et  seq. 

alphabetical  table   showing  proper   practice,  -p.   642   et  seq. 

after  final  close  of  case,  p.  657. 

allowing  further  testimony   during  arguing  of,  p.   183. 

assuming  truth  of  adversary's  evidence  on  motion  for,  p.  663, 

by  defendant,  p.  655  et  seq. 

different  inferences  from  evidence,  p.,  667. 

interested  testimony,   p.   668. 

plaintiff's  course  to  defeat  motion  for,   p.   659. 

rules  of  decision  on  motion  for,  p.  663  et  seq. 

scintilla  of  evidence,  p.   665. 

sufficiency  of  evidence,  p.  665. 

test  of  right,  p.  650  et  seq. 

time  for,  p.  655  et  aeq. 

DENIAL, 

distinguished  from  new  matter,  p.  149. 

of    hostility   or   bias   of    witness   on   cross-examination,    impeachment 
after,  p.  299. 

DE  NOVO, 

trial,  compelling  election  between  inconsistent  counts  on,  p.  132.: 

DEPENDENCE, 

of  juror  on  party,  as  ground  for  challenge,  p.  92  et  seq. 

DEPOSITIONS, 

admissibility  of,  to  impeach  witness,  p.  277. 
necessity  for  laying  foundation,  p.  267. 
right  to  explain,  p.  264. 
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DEPOSITIONS—  ( contmued) . 

calling  witness's  attention  to,  to  refresh  recollection,  p.  232. 

comments  by  counsel  on  form  of,  p.  682. 

effect  of  opportunity  to  take  on  right  to  postponement,  p.  40. 

taken  without  notice,  waiver  of  objections,  p.   475. 

furnishing  information  afterwards  set  up  by  way  of  amendment,  right 

to  continuance,  p.  22. 
impeachment  of,  by  party  introducing,  p.  311. 
incompetency  of,  necessity  for  objection,  p.  376. 
in  Federal   courts,   p.    515. 

making  witness  one's  own  by  putting  in  evidence,  p.  302. 
necessity  for  objection  to  admission  of,  p.  343. 
objections  available  at  time  of  trial,  p.  475. 
time  of  taking  objections,  p.  475. 

not  put  in  evidence,  reading  from,  in  argument,  p.  684. 
objection  to,  necessity  for  exception,  p.  374. 

of  adverse  party,  right  to  show  contradictory  statements,  pp.  280,  307. 
permitting  adverse  party  to  read  whole  of,  p.  336. 
permitting  jury  to  take,  on  retiring,  p.  779. 
proof  of  subornation  of,  p.  512. 
reading  part  of,  p.  476. 

taken  in  another  cause  reading  in  evidence,  p.  474. 
refusal  to  read  after  taking,  p.  341. 
right  to  read,  p.  474. 

taken  conditionally,  p.  474. 

showing  inability  to  have  witness  present,  p.  475. 
right  to  refresh  recollection  from,  p.  232. 
striking  out  of,  p.  407. 

on  disco\ery  of  witness's  incompetency,  p.  191. 
subornation  of,  p.  512. 
sufficiency  of  exception  to,  p.  398. 
consideration  entitled  to,  p.  475. 
taken  on  written  interrogatories,  suppression   of,  p.   475. 

DEPOSITOR, 

question  for  jury  as  to  negligence  of,  p.  635. 

DEPOT  GROUNDS, 

question  for  jury  as  to  whether  particular  point  is  within  limits  of, 
p.  566. 
DEPUTY, 

in  clerk's  office,  making  of  docket  entries  by,  p.  912. 

DERAILING  DEVICE, 

question  for  jury  as  to  railroad's  negligence  in  maintaining,  p.  599 

DESCENT, 

burden  of  proof,  p.  472. 
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DESCRIPTION, 

of  personal  property  in  verdict,  p.  820. 

DESERTER, 

cross-examination  to  show  that  witness  was,  p.  254. 
impeachment   of   witness    on    cross-examination   by   showing   that   he 
was  a  deserter,  p.  291.    - 

DESTRUCTION, 

of  document,   secondary  evidence,  p.   462. 

DESTRUCTION  OF  EVIDENCE, 
presumiption  upon,  p.  476. 

DETAILS, 

in  stating  evidence  in  instructions,  p.  748. 

DETESTATION, 

privilege  against  answering  questions  exposing  to,  p.  .203. 

DIAGRAM, 

use  of  in  argument,  p.  687. 
use  of,  in  opening,  p.  163. 
introduction  in  evidence,  p.  478. 

DIARY, 

use  of,  to  refresh  recollection,  p.  237. 

DICTIONARY, 

use  of,  by  jury  during  deliberation,  p.  786. 

DIFFERENT  INFERENCES, 

necessity  for  submitting  question  to  jury  in  case  of,  p.  662. 

DILIGENCE, 

allegations  as  to,  in  affidavit  for  continuance,  pp.  51,  53. 

as  essential  to  withdrawal  of  juror  for  absence  of  evidence,  p.  543. 

effect  of  lack  of,  on  right  to  continuance,  pp.  23,  24;  25. 

in  attempting  to  find  lost  original  document,  p.  461. 

in  procuring  evidence  for  which  postponement  is  sought,  p.  43. 

under  statutes,  pp.  44,  45. 
question  for  jury  as  to,  p.  564. 
to  secure  testimony  of  nonresident  witness,  p.  40. 

DIRECT  EVIDENCE, 

submission  to  jury  when  met  by  circumstantial  evidence,  p.  670, 

DIRECT  EXAMINATION 

effect  on,  of  loss  of  cross-examination,  p.  239. 
by  illness  or  death  of  witness,  p.  239. 
striking  out  direct,  in  case  of,  p.  839. 
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DIRECT  EXAMINATION—  ( contimied) . 

how  far   cross-examination   limited  by,  p.   242. 

of  adverse  party,  p.  238. 

of   hostile  witness,   p.   .310. 

refusal  to  permit  detail  of  entire  conversation  referred  to,  on,  p.  238. 

scope  of,  p.  238. 

time  for  objecting  to  evidence  received  on,  p.  349. 

DIRECTION  OF  VERDICT, 

taking  case  from  jury  by  motion  for,  see  chapter  xxil.,  p.  637  et  seq 

alphabetical  table  showing  proper  practice,  p.  642  et  seq. 

allowing  further  testimony  after  request  for,  p.  183. 

assuming  truth  of  adversary's  evidence  on  motion  for,  p.   663. 

effect  of  motion  for,  p.  553. 

effect  of  omission  to   ask,   p.   811. 

exception  to  general  term  from  refusal  of,  p.   936. 

for  fatal'  objection  disclosed  in  counsel's  opening,  p.  166. 

in  ease  of  different  inferences,  p.  667. 

in  case  of  expert  testimony,  p.  672. 

in  case  of  interested  testimony,  p.  668. 

in  case  of  several  defendants,  p.  657. 

in  case  of  several  plaintiffs,  p.  658. 

in  case  of  uncontradicted  evidence  of  specific  fact,  p.  671. 

motion   by   both   parties   for,   p.   661. 

necessity  for  exception,  p.  380. 

special  verdict,  p.  860. 

form  of  motion,  p.  663. 

sufficiency  of  oral  motion,  p.  663. 

on  defendant's  motion,  p.   655  et  seq. 

on  plaintiff's  motion,  p.   660. 

on  ground  of  variance,  p.  658. 

on  opening  statement  of  counsel,  p.  638. 

particularity  of  exception  to,  p.  388. 

plaintiff's  course  to  defeat  motion  for,  p.  659. 

refusing  to  allow  argument  to  jury  in  case  of,  p.  677. 

right  to  have  jury   polled,   p.   839. 

rules  of  decision  on  motion  for,  p.  663  et  seq. 

subject  to   opinion  of   court,  p.   674. 

setting  aside,  p.  937. 
submission  to  voluntary  nonsuit  after,  p.  537. 
sufficiency  of  evidence,  p.  665. 
test  of  right,  p.  650  et  seq. 
time  for,  p.  655  et  seq. 
when  improper,  p.  2. 

where  affirmative   testimony  is  met  by  negative,   p.   670. 
where  direct  is  met  by  circumstantial  evidence,  p.   670, 
where  existence  of  partnership  is  in  doubt,  p.  567, 
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DIRECTION  OF  VERDICT— (contwMefZ). 
where  facts  are  undisputed,  p.  638. 

on  facts  inherently  impossible  under  recognized  physical  laws  under 
Scintilla  rule,  p.   667. 

DIRECTIONS, 

judicial  notice  of  abbreviations,  p.   495. 

DIRECTNESS, 

in  special  verdict,  p.  877. 

DISAGREEMENT  OF  JURY, 
coercion  to  prevent,  p.  798. 
inquiry  into  cause  of,  p.  793. 
time  for  discharge  in  case  of,  p.  799. 

DISBARMENT, 

cross-examining  attorney  as  to,  p.  255. 

DISBURSEMENTS, 

payment  of,  as  condition  of  granting  continuance,  pp.  62,  63. 

DISCHARGE, 

of  juror,  p.  106  et  seq. 

of  servant,  question  for  jury  as  to  rightfulness  of,  p.   571. 
as  to  sufficiency  of  cause  for,  p.  583. 

DISCHARGED  EJIPLOYEE, 

proof  of  discharge  to  show  hostility  as  witness,  pp.  281,  296. 

DISCHARGE  OF  JURY, 

amendment  of  verdict  after,  p.  853. 

as  proper  mode  of  taking  case  from  jury,  p.  650. 

continuance  by  operation  of  law  on,  p.  17. 

effect  of  entry  of  verdict  after,  p.  910. 

for  misconduct,  necessity  for   exception  to  refusal,  p.   372. 

time  for,  on  disagreement,  pp.  799  et  seq. 

when  proper,  p.  545. 

DISCLAIMER, 

of  answer  to  question,  p.  402. 

of  damages,  as  reason  for  excluding  evidence,  p.  338. 

DISCLOSURE, 

of  proposed  evidence,  see  Offer  of  Evidence. 

by  witness,   privilege  against,   see   Privilege   of   Witness. 

of  fact  of  evidence  for  which  postponement  is  souglit,  p.  56. 

DISCONTINUANCE, 

see   Dismissal;    Voluntary  Nonsuit. 
Abbott,  Civ.  Jur.  T.— 63. 
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DISCOVERY, 

physical   examination,   see   Physical   Examination, 
examination    of    adversary    before    trial,    p.    479. 
necessity  for  exception  to  refusal  of,  p.  369. 
postponement  to  obtain,  p.  42. 

DISCEEDITING   WITNESS,  ' 
see  Impeachment  of  Witness. 

DISCREPANCIES, 

in  testimony  of  witness,  effect,  p.  813. 

DISCRETION    OF    COURT, 

generally,  p.  1.  . 

allowing  use  of  map  in  opening,  p.  164. 

ordering  exceptions  to   ajppellate   division,   p.    934. 

permitting  nunc  pro   tunc  entry   of  judgment,  p.   928. 

physical  examination   of  plaintiff,   p.   430. 

proceeding   in   defendant's   absence,    p.   5. 

stopping  trial  for  sickness,  p.  548. 

advancing  case,  p.  6. 
As  to  postponement, 

granting  postponement,   pp.   10,   29   et  seq. 

imposing  conditions  on  grant  of  continuance,  p.   62. 

setting  aside  agreement  to  postpone,  p.  70. 

as  to  subsequent  continuances,  p.   56. 
As  to  pleadings. 

election  between  counts,  p.  130. 

permitting  reading  of  pleadings  in  opening,  p.   165. 

striking  out  pleadings,  pp.  135  et  seq. 

frivolous  or  sham  pleadings,  pp.  135  et  seq. 
As  to  jury  generally. 

allowing  documents  to  be  taken  by  jury  on  retiring,  p.  779. 

allowing  counsel  to   address   jury,  p.   677. 

communications  to  jury  after  retiring,  p.  797. 

discharge  of  juror,   p.,  545. 

form  of  questions  Bubmitted  to  jury,  p.  896. 

hearing  argument  as  to  admissibility  of  evidence  before  jury,  p.  351. 

length  of  argument  to  jury,  p.  679. 

number  of  counsel  to  address  jury,  p.  678. 

permitting  view  by  jury,  pp.  438,  439. 

polling  jury,  p.  839. 

separation  of  jury  during  recess  of  court,  p.  775. 

after  finding  verdict  during  adjournment,  p.  776. 

withdrawal  of  jury  during  offer  of  evidence,  p.  331. 
As  to  selection  of  jury. 

acceptance  of  juror  who  has  formed  opinion,  p.   96. 

examination  of  juror,  pp.   79,  82., 
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DISCRETION  OF  COURT— (comt in ued) . 
exclusion  of  juror,  p.  79. 
order  of  peremptory  challenges;  p.  103. 
setting  aside  or  excusing  juror,  p.  106  et  seq. 
As  to  taking  case  from  jury. 
giving  peremptory  instruction  as  to  specific  fact,  p.  743. 
granting  motion  to  dismiss  or  for  judgment  on  pleadings,  p.  120. 
permitting  voluntary  nonsuit,  p.   539. 
refusing  to  direct  verdict,  pp.  638,  663.     ' 
reopening  case  to  prevent  nonsuit,  p.  660. 
voluntary  dismissal  where  counterclaim  interposed,  p.  541. 
withdrawing  juror,  pp.  542,  544. 

granting  costs  as  condition  of,  p.  547. 
As  to  order  of  proof. 
generally,  pp.  169,  504. 
allowing  reopening,  p.  182. 
each  side  exhausting  case  in  turn,  p.  172. 

different  items  of  each  party's  evidence  in  chief,  p.  186. 

where  instrument  is  lost,  p.  188. 
testimony  in  rebuttal,  p.   176. 
as  to  opening  and  closing,  p.  159. 
As  to  evidence, 

conditional  admission  of  evidence,  p.   359. 
giving  evidence  through  interpreter,  p.  260. 
striking  out  evidence,  pp.  402,  405,  406. 
withdrawal  of  evidence,  p.  401. 
in  admission  of  rebuttal  evidence,  p.  176. 
As  to  witnesses  generally. 
comments  to  witness,  p.  527. 
exclusion  of  witnesses,  p.  180. 
limiting  number  of  witnesses,  p.  182. 
separation  of  witnesses,  p.  480. 
Exa/nwnation  of  mtnesses. 

allowing  cross-examination  at  large,  p.  181. 

allowing  preliminary  cross-examination  as  to  competency  of  expert,  p. 

190. 
extent  of  cross-examination  to  discredit  witness,  p.  252. 
form  of  question  calling  for  expert  witness,  p.  216. 
leading  questions,  p.  223. 

on  cross-examination,  p.  227. 
■    to  one's  own  witness,  p.  225. 
permitting  further  oral  examination  of  adversary  at  trial,  p.  479. 
permitting  recalling  of  witness,>  p.  179. 

immediately  after  consultation  with  counsel,  p.   196. 
Bcoipe  of  redirect  examination,  p.  256. 
time  of  reputation  admitted  to  impeach   witness,   p.   288. 
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DISCRETIO]Sf  OF  COURT— (cm tinued) . 
As  to  instructions. 

comments  by  counsel   on   instructions  previously  settled,  p.   691. 

giving   further   instructions   to   jury,   p.   792. 

instructions  in  absence  of  request,   p.   699. 

instructions  to  disregard  evidence  improperly  admitted,  p.  752. 

requests  for  instructions,  p.  703. 

summing  up,  in  charge,  p.  74(j. 

whether  charge  should  be  in  writing,  p.   714. 
As  to   verdict. 

permitting  argument  on  question   of  correcting  verdict,  p.  853. 

putting  special  questions  to  jury,  p.  893. 

setting  aside  verdict  as  against  evidence,  p.  651, 

special  verdict,  p.  860. 
form  of,  p.   881. 

withdrawing  special  question  to  jury,  p.  900. 
Motion  for  new  trial. 

as  to  motion  for  new  trial  after  verdict  has  been  entered,  p.  933. 

DISCRETION   OF   JURY. 

amount  of  recovery,   p.   832. 

finding   general    or    special   verdict,    p.   871. 

making  special   findings,  p.   902. 

returning  special  verdict,  p.  859. 

as  to  special  finding  in  replevin   suit,  p.   893. 

DISCRIMINATIXG  RATE, 

of  carrier,   question   for   jury  as  to  reasonableness   of,  p.   563. 

DISHONOR, 

privilege  against  answering  questions  exposing  to,  p.  205. 

DISINTERESTEDNESS, 

of  jurors,  examination  as  to  test,  p.  77  et  aeq. 

DISMISSAL, 

of  complaint,  see  Complaint,  etc. 
see  also  Compulsory  Nonsuit;   Voluntary  Nonsuit, 
of  witness  by  trial  judge,  p.  530. 
Of  action. 

after  obtaining  postponement,   p.  70. 

after  verdict,  for  want  of  jurisdiction,  p.  938. 

construction  of  all  facts  alleged  in  complaint  and  in  opening  on  motion 

for  dismissal,  p.  167. 
effect  of  counterclaim  on  plaintiff's  right  of,  p.  539. 
for  fatal  objection  disclosed  in  counsel's  opening,  p.  166. 
for  want  of  jurisdiction  of  parties,  withdrawal  of  motion,  p.  116. 
for  inability  of  witness  to  understand  language,  p.  260. 
for  plaintiff's   failure  to  appear,  p.   5. 
necessity  for  exception,  pp.  369,  371,  380. 
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DISMISSAL — {continued) . 

of  action  by  justice,  mandamus  to  compel,  p.  50. 
right  to,  on  counsel's  opening,  p.   119. 
waiver  of  motion  for,  p.  120. 
Of  party. 
application  to  postpone  by  party  as  to  whom  case  has  been  dismissed, 

p.   12. 
as  against  one  or  more  codefendants,  p.  918. 
as  to  parties  not  served,  p.   16. 
by  amendment  as  ground  for  continuance,  p.  21. 

DISOBEDIENCE, 

question  for  jury  as  to  agent's  liability  (or,  p.  .571. 

question  for  jury  as  to  reasonableness  of  servants  justification  for,  p. 

571. 
of  order  excluding  witnesses,  p.  199. 
effect  of,  on  credibility,  p.  200. 

DISORDERLY  PERSONS, 

exclusion  of,  from  trial,  p.  6. 

DISPARAGEMENT, 

of  counsel  by  trial  judge,  p.  2. 

DISQUALIFICATION, 

of  juror,  see  Impaneling  the  Jury. 

DISREGARDING  EVIDENCE, 
instructing  jury  as  to,  p.  750. 
as  contrary  to  scientific  principles,  p.  670. 

DISREPUTABLE  CHARACTER, 

impeachment  of  witness   by  proof  of  being,   p.  292. 

DISSENT, 

by  juror  from  verdict,  p.  842. 

DISTURBING  THE  PEACE, 

impeachment  of  witness  fined  for,  p.  290. 

DIVORCE, 

impeachment  of  adversary  when  called  as  witness,  p.  311. 
question  for  jury  as  to  annulment  of  marriage  by,  p.  568. 
continuance  in,  p.  28. 
publicity  of,  p.  3. 

DOCKET  BOOKS, 

for  entering  and  recording  judgment,  p.  914. 

DOCKET  ENTRIES, 

by  deputy  in  clerk's  office,  p.  912. 
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DOCKETING, 

of  judgment  aa  ministerial  act,  p.  912. 

on  holiday,  p.  926. 

necessity,  p.  914.  " 

of  judgment  roll,  as  entry  of  judgment,  p.  910. 

DOCUMENTS, 

see  also  Best  and  Secondary  Evidence;  Memoranda;  Pleadings;  Stenog- 
rapher's Notes, 
authentication  of,  p.  460. 

annexed  to  deposition,  right  to  read  in  evidence,  p.  474. 
comments  by  counsel  on  failure  to  put  in  evidence,  p.  681. 
corroboration  of  impeached  witness  by,  p.  313; 
counter  proof  as  to  competency  of,  p.  351. 
cross-examination  to  show  privileged  character,  p.  350. 
date  of,  p.  474. 

denial  of  time  to  search  for,  p.  180. 
duty  of  judge  to  interpret,  p.  550. 
envelope  as  part  of  res  gestae,  p.  499. 
explaining  failure  to  produce,  p.  480. 
general  offer  of,  effect,  p.  335. 

indorsement  included  in,  p.  335. 

necessity  for  introducing  whole  of,  p.  335. 

of  part  of  series  or  complex  document,  p.   336, 

reading  of  remainder  by  adverse  party,  p.  335. 
introducing  in  evidence  on  cross-examination,  p.  172. 
necessity  for  formal  offer  of,  p.  327. 
necessity  for  objection  to  imperfect  document,  p.  343. , 
necessity  for  showing  materiality  of  absent  documentary  evidence  for 

which  postponement  is  asked,  p.  47.  '  ' 

notice  to  produce',  p.  477. 

inspection  on,  p.   477. 

right  of  party  producing  to  put  in  evidence,  p.  477., 
not  in  evidence,  use  of  in  argument,  p.  687. 
partly  incompetent,  necessity  for  showing,  p.   328. 
permitting  jury  to  take  on  retiring  documents  used  but  not  in  evi- 
dence, p.  782. 
permitting  jury  to  take  to  room  during  deliberation,  p.  779. 
postponement  for  absence  of,  p.  42. 

necessity  for  showing  materiality  of,  pp.  46,  47. 
presumption  from  refusal  to  produce,  p.  761. 
producing  on  notice,  p.  477. 

production   on   argument   of  document  proving   itself,   p.   688. 
question  for  court  as  to  authenticity,  p.  357. 

reading  of,  during  argument  tliough  not  actually  read  before,  p.  687. 
reading  of,  in  opening,  p.  163. 
receiving  in  evidence,  p.  477. 

other  document  referred  to,  p.  477. 


DOCUMENTS— (com<in»ed) . 

reference  to,  in  opening,  p.  163. 

refusal  to  produce,  p.  477. 

rejection  of  mutilated  document,  p.  336. 

right  of  court  to  comment  on  absence  of,  p.  760. 

sending  all  out  with   jury  during   deliberation,   p.   786. 

sending  out  documents  of  questioned  authenticity,., p.  781. 

submitting  to  judge  to  determine  admissibility,  p.  331. 

suspending  cross-examination  for   purpose  of  introducing,  p.'  181: 

what  entitles  adversary  to  see,  p.  476. 

withdrawal  of,  after  reading,  p.  401. 

DOG, 

necessity  for  killing,  as  question  for   jury,  p.   559. 
question  for  jury  as  to  viciousness'of,  p.  580. 

DOLLARS, 

omission  of  word  in  verdict,  p.  805. 

omission  of  sign  or  word  from  judgment,  p.  918. 

DOLLAR  SIGN,  ' 

use  of,  instead  of  word  dollars  in  verdict,  p.  805. 
omission  of,  from  judgment,  p.  918. 

DOMICIL, 

as  mixed  question  of  law  and  fact,  p.  551. 
question  for  jury  as  to  change  of,  p.  578. 
burden  of  proof,  p.  472. 

DOUBLE  DAMAGES, 

mode  of  allowing,  p.  772. 

DOWRESS, 

protection  of,  against  nunc  pro  tunc  entry  of  judgment,  p.  929. 

DRIVING, 

question  for  jury  as  to  contributory  negligence,  p.  605. 

DRUGS, 

showing  use  of,  by  witness  for  impeachment  purposes,  p.  269. 

DRUNKENNESS, 

excusing  juror  because  of,  p.  113. 
offer  to  prove  indictment  of  plaintiff  for,  p.  328. 
question  for  jury  as  to,  pp.  573,  591. 

question  for  jury  as  to  proper  care  towards  intoxicated  passenger,  p, 
603. 
Of  witness. 
impeachment  by  e^'idenee  as  to  general  character  fbr,  p.  295. 
cross-examination  as  to,  p.  259. 
proof  of,  to  impeach  witness  on  collateral  matter,  p.  297. 
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DRUNKENNESS— (c(TOtt»wed) . 

by  whom  shown  for  purpose  of  Impeacliment,  p.  294. 

DUE  CARE, 

burden  of  proof,  p.  472. 

DUE  COURSE  OF  BUSINESS, 

presumption  of  receipt  of  letter  duly  mailed,  p.  500. 

DUE  DILIGENCE, 
see  Diligence. 

DUE  PROCESS, 

refusal  of  continuance  on  admission  as  to  testimony  of  absent  witness 

as  denial  of,  p.  6. 
refusal  of  continuance  after  allowing  amendment  as  denial  of;  p.  ^1. 

DUMB, 

see  Deaf  Mute. 

DUPLICATE, 

best  evidence  of  instrument  executed  in,  p.  465. 

DURESS, 

allegation  as  to,  to  secure  right  to  open  and  close,  p.  149. 
question  for  jury  as  to,  p.  577. 

DURING  PROGRESS  OF  TRIAL, 
what  is,  p.  383. 

DYING  DECLARATIONS, 

right  of  jury  to  determine  admissibility,  p.  551. 

E. 

EARNINGS, 

proof  of,  to  show  damages  from  injury,  p.  500. 

EFFECT, 

question  for  jury  as  to,  p.  557. 

EJECTION, 

of  passenger,  question   for   jury   as  to  negligence  in,  p.   603. 

EJECTMENT, 

evidence  of  improvements  in,  p.  176. 

right  to  open  and  close,  p.  1.50. 

stating  amount  of  recovery   in   verdict,  p.   825. 

sufficiency  of  verdict  in,  p.  821. 

ELECTION, 

allowing  change  of,  at  close  of  tviclence,  p.  077. 
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ELECTION — {oontiniifd) . 

as  to  cause  of  action  in  address  to  jury,  p.  676. 
compelling,  necessity  for  exception,  p.  372. 
requiring  as  between  consistent  defenses,  p.   128. 
motion  to  compel,  pp.  127  et  seq. 

inconsistent  causes  of  action  or  defense,  p.  127. 

time  for  objection,  p.   133. 

waiver  of  objection,  p.   133. 

misjoinder,  p.   134. 

exception  to  ruling,  p.  134. 

necessity  for  exception,  p.   369. 
question  for  jury  as  to,  p.  578. 

ELECTION  DAY, 

docketing  judgment  on,  p.  926. 

ELECTOR, 

doubt  as  to  being,  as  ground  for  challenge  to  juror,  p.  83. 

ELECTEIC  CAR, 

cross-examination  as  to  proper  method  of  stopping,  p.  254. 

ELECTRICITY. 

question  for  jury  as  to  negligence  as  to,  p.  620. 

ELECTRIC  PLANT, 

experiment  to  show  manner  of  operating,  p.  445. 

ELEVATORS, 

question  for  jury  as  to  negligence  and  contributory  negligence  as  to,  p. 
599. 

EMBEZZLEMENT, 

impeachment  of  witness  by'  proof  of  indictment  for,  p.  291. 

EMINENT  DOMAIN, 

as  question  for  court,  p.  555. 
limiting  number  of  witnesses,   p.   202. 
necessity  for  taking,  as  question  for  jury,  p.  555. 
permitting  view  by  jury,  p.   438. 

EMOTION, 

expression  of,  as  evidence,  p.  481. 

indulgence  shown  to  witness  overcome  with,  p.  195. 

EMPLOYEE, 

see  Master  and  Servant. 

ENGLISH  LANGUAGE, 

ignorance  of,  as  disqualifying  juror,  p.  83. 
excusing  juror  for  imperfect  knowledge  of,  p.  106. 
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ENROLMENT, 

of  judgment,  sufficiency,  p.  921. 

ENTEEING  JUDGMENT, 

see  chapter  xxviil.,  p.   908  et  seq. 

authority  and  duty  as  to,  p.  911. 

by  clerlf,  p.  911. 

compelling  nimc  pro  tune  entry,  p.  931. 

correction  of  entry,  p.  927. 

distinction  between  rendition  and  entry,  p.  910. 

in  what  book,  p.  914. 

order  book,  p.  922. 
necessity  for,  p.  910. 
necessity  for  notice,  p.  913. 

to  fix  time  to  move  for  new  trial,  p.  913. 
pending  stay,  p.  924. 
right  to  compel  by  mandamus,  p.  931. 
right  to  enjoin,  p.  931. 
stay  of,  p.  924. 
time   for,  p.   924. 
time  for  signing  entry,  p.  922, 

ENTIRE  CHARGE, 

exception  to,  p.  774. 

ENTIRE  CONVERSATION, 

putting  in  evidence,  p.  478. 

ENTIRE  DOCUMENT, 

necessity  for  introducing  in  evidence,  p.  335. 

ENTIRETY, 

considering  cause  according  to,  p.  698. 

ENTIRE  WRITING, 

putting  in  evidence,  p.  478. 

ENTRAPPING, 

impeachment  of  own  witness  in  case  of,  p.  305. 

ENTRIES, 

in  accovint  books,  competency  of,  p.  449. 

estoppel  to  contradict  by  producing,  p.  303. 
in  family  Bible,  as  evidence  of  pedigree,  p.  504. 
memoranda  as  evidence  of  fact  noted,  p.  501. 
of  verdict,  correction  of,  p.  S.")l. 

in  minutes  of  court,  p.   008. 
reading  under  guise  of  refreshing  recollection,  p.  234. 
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ENVELOPE, 

as  evidence,  p.  499.  '    ' 

EQUITABLE  JUDGMENTS, 

separate  judgment  books  for,  p.  914. 

EQUITY, 

objection  that  cause  of  action  is  not  equitable,  p.  116. 

EQUIVOCAL   MATTER, 

striking  out,  from  pleading,  p.  136. 

ERASURE, 

modification  of  requested  instruction  by,  p.  71. 
question  for  jury  as  to  time  of  making,  p.  585. 

ERRO>fEOUS  INSTRUCTION, 

disobedience  of,  by  jury,  p.  813. 

ERROR  PROCEEDINGS, 

institution  of,  as  ground  for  continuance,  p.  13. 

ESCAPING  GAS, 

question  for  jury  as  to  contributory  negligence,  p.  820. 

ESSENTIAL  FACTS, 

necessity  for  finding,  in  special  verdict,  p.  865. 

ESTOPPEL, 

to  contest  conclusion  of  law  admitted  in  pleading,  pp.  412,  420. 

to  contradict  entries  in  corporate  books  of  account  by  producing,  p. 

..303., 
to  contradict  part  of  adversary's  pleading  by  offering  in  evidence,  p. 
'  415. 

ET  AL., 

use  of  expression  in  verdict,  p.   820. 

EVASIVENESS, 

in  answer,  as  ground  for  judginent  for  plaintiff,  p.  123. 
examination  of  evasive  witnesp,  by  court,  p.  197. 

EVIDENCE, 

admissions,  see  AdmissioiiB. 

as  to  bias  of  juror,  p.  100. 

best  and  secondary  evidence,  see  Best  and  Secondary  Evidence.'  ■ 

bill   of   particulars   as   limiting,   p.'  466. 

burden  of  proof,  see  Burden  of  Proof.' 

by  photograph,  p.  505. 

calling  'witness  to  prove  ground  of  challenge,  p;  82. 

circumstantial,  see  Circumstantial  Evidence. 

comments  by  counsel  on,  p.  680  et  seq. 
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EVIDENCE— (co»ftn!(ed) . 

comments  by  trial  judge  on,  p.  474. 

conforming  verdict  to,  p.   810. 

cumulative   evidence,    see    Cumulative    Evidence. 

declarations,  sec   Declarations. 

demurrer  to,  see  Demurrer  to  Evidence. 

documentary  evidence,  see  Documents. 

effect  of  defendant's  failure  to  introduce  on  right  to  open  and  close, 

p.   157. 
explaining  omission   of,  p.  480. 

explanations  as  to  tampering  with  witness  or  juror,  p.   512. 
finding  facts  not  sustained  by,  p.   871. 
former  testimony,  see  Former  Testimony, 
impeachment  of,   see   Impeachment, 
instructions  on,  see  Instructions. 

introducing  in  evidence  paper  used  to  refresh  recollection,  p.  237. 
judicial  notice,  see  Judicial  Notice. 
law  of,  in  Federal  courts,  p.  516. 
misuse  of,  on  argument,  p.  688. 
objections  to,  see  Objections, 
offers   of,  see  Offers  of  Evidence, 
opinion  evidence,  see  Opinion  Evidence, 
order  of  presenting,  see  Order  «f  Proof. 
parol  evidence,  see  Parol  Evidence, 
pleading  as,  see  Pleading. 

postponement  for  absence  of,  see  Absence  of  Witnesses, 
postponement  for   failure  of,  p.   25. 
presumptions,  see  Presumptions,  p.  57. 

privileged  communications,  see  Privileged  Communications, 
reading  of,  to  jury,  p.  777.  ' 

rehearing  of,  in  opening,  p.  163. 
res  gesta,  see  Res  (lestce. 
scintilla  of,  see  Scintilla  of  Evidence, 
secondary  evidence,  see   Best  and  Secondary  Evidence. 
stating  as  facts  in  argument,  matters  not  in  evidence,  p.  683. 
stating  of,  in  special  verdict,  p.  865. 
stenographic  notes  of,  see  Stenographic  Notes, 
striking  out  of,  see  Striking  Out. 
sufficiency  of,  to  show  incapacity  as  juror,  p.  110. 
supplying  from,  substantial  omissions  in  special  verdict,  p.  887. 
uncontradicted  evidence,  see  Uncontradicted  Evidence, 
useful   aulhorities  on,   topically   arranged   in   alphabetical   order,   see 

chapter  xvi.,  p.  446  et  seq. 
use  of  pleading  as,  see  Pleadings. 

verdict  subject  to  opinion  of  court  on  questions  of,  p.  675. 
view  by  jury,  see  View, 
withdrawal  of,  p.  401. 
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EVIDENCE —  ( continued) . 
Admission  or  exclusion. 

form  of  exception,  p.  386. 

necessity  for  exception,  p.  374. 

sufficiency  of  exception,  pp.  389,  396. 

in  examination  of  jurors,  right  to  exception,  p.  82. 

exclusion  as  ground  for  postponement,  p.  26. 

exclusion  by  stipulation  as  to  facts,  p.  509. 

exclusion  of  plaintiff's  evidence,  as  equivalent  to  nonsuit,  p.  645. 

surprise  by  admission   of,  as  ground  for  postponement,  p.   2(3. 

admitted  out  of  order  on  promise  to  connect,  p.  175. 

conditioned  on  further  proof,  p.  186. 

comment  on  excluded  evidence  in  argument,  p.  684. 
Competency,  mateiialitij,  unci  relevancy. 

of  declarations,  see  Declarations. 

absence  of  incompetent  or  irrelevant  evidence  as  ground  for  postpone- 
ment, p.  47. 

as  to  precautions  after  accident,  p.  481. 

as  to  which  party  speaks  truth,  p.  506. 

cross-examining  as  to,  p.  350. 

first  objecting  on   appeal  to  inadmissibility  under  pleading,  p.  349. 

question  for  court  as  to,  p.  550. 

remoteness,  p.  506. 

similar  frauds,  p.  489. 

sufficiency  of  general  allegations  as  to,  in  affidavit  for  postponement, 
p.  55. 

introduction  of  maps,  plats  and  diagrams,  p.  478. 
Bearsay  evidence. 

absence  of,  as  ground  for  postponement,  p.  47. 

redirect  examination  on,  p.   258. 
Weight,  sufficiency,  and  conclusiveness. 

generally,  p.  470. 

as  question  of  law  or  fact,  pp.  551,  553. 
expert  testimony,  p.  552. 

comments  by  counsel  on,  p.  680. 

court's  expression  of  opinion  on,  p.  752. 

expression  of  opinion  by  judge  as  to,  p.  528. 

instructions  as  to,  p.  755. 

of  expert  testimony,  pp.  552,  765. 

of  opinion  evidence  as  to  value,  p.  833. 

of  pleading,  p.  413. 

of  X-ray   photograph,   p.   518. 

raising  question  of,  by  motion  for  nonsuit,  etc.,  p.  642  et  seq. 

.-efusal  in  instructions  to  express  opinion  on,  755. 

to  authorize  submission  to  jury,  p.  66&. 

to  support  verdict,  p.  810. 
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EVIDENTIAL  FACTS,  .       , 

as  distinguished  from  ultimate  facts,  p.  865.  , 

EXACT  SCIENCE, 

books  of,  as  evidence,  p.  468,  , 

EXAMINATION, 

by  jury,  see  View, 
oi  jurors,  see  Impaneling  the  Jury, 
order  of,  see   Order  of  Proof. 
Of  witnesses. 

see  chapter  vni.,  p.  189  et  seq. 

answers,  p.  227. 

by  court,  p.  197. 

by  judge  in  absence  of  counsel,  p.  6. 

control  of  court  over,  p.  194. 

over  extent  of,  p.  196. 
corroboration  of  impeached  witness,  see  Corroboration. 
cross-examination,  see  Cross-examination, 
deaf  and  dumb  witnesses,  p.  236. 
.direct  examination,  see  Direct  Examination, 
duty  to  protect  witness,  p.  195. 
exclusion  of  witnesses  during,  p.  198. 

expert's  refusal  to  testify  unless  specially  compensated,  p.  ,213., 
hypothetical  questions,  see  Hypothetical  Questions, 
impeachment  of  witness,  see  Impeachment, 
interpreter,  see  clivterpreter. 
leading  questions,  see  Leading  Questions, 
limiting  number  of  witnesses,  p.,  201. 
oath  or  aflirmation,  p.  192. 
of  adversary  examined  before  trial,  p.  432. 
of  expert  witness,  see  Expert  Witness. 
on  document  not  put  in  evidence,  p.  432., 
permitting   witness   to   be    called    from    stand   for    consultation   with 

counsel,  p.  195.' 
postponement  of  plaintifF'sj.examination,  p.  182. 
privilege  of  witness,  jsee  Privilege  of  Witness, 
questions,  generally,  p.  214. 

assuming  facts  not  proved,  p.  -216. 

calling  for   expert  opinions,  p.  216. 
recross-examination,  p.  259. 

when  allowed,  p.  219. 

discretion  as  to  allowing,  p.  259. 
redirect  examinatipn,i|gee,  Ee-Examination. 
to  remove  incompetency  established  aliunde,  p.   191. 
to  test  competency,  p.  190. 
use  of  memoranda  to  refresh  recollection,  p.  231. 
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EXAMINATION—  (continued!) . 

right  for  purpose  of  cross-examination  to  inspect  paper  used,  p. 
236.  '  ^ 

use  of  scientific  books  on,  pi  22i9. 

EXCAVATIOXS, 

question  for  jury  as  to  negligence  as  to,  p.  620. 

EXCEPTIONS, 

bill  of,  see  Bill  of  Exceptions. 

see  chapter  xii.,  p.  366  et  seq. 

by  whom  taken,  p.  382. 

preservation  of,  on  refusal  of  continuance,  p.  68. 

to  appellate  division,  p.  934. 

to  exclusion  of  oral  evidence,  necessity  for  offer  to  save,  p.  324. 
Right  to. 

in   Federal  courts,  p.  515. 

to  admission  or  exclusion  of  evidence  in  examination  of  jurors,  p.  82. 

to  allowance  of  reopening,  p.   182. 

to  correction  of  verdict,  p.   853. 

to  counsel's  statement  as  facts  in  argument  of  matters  not  in  evidence, 
p.  683. 

to  further  instructions  to  jury,  p.  792. 

to  improper  remarks  of  counsel  in  opening,  p.  165. 

to  incidental  remarks  ,by  judge,  p.  531. 

to  mere  oiler  of  evidence,  p.  332. 

to  overruling  of  challenge  to  jurors,  p.  100. 

to  refusal  of  continuance,  p.  65. 

to  refusal  of  right  to  begin,  p.  159. 

to  refusal  of  right  to  address  jury,  p.  677. 

to  ruling  on  motion  to  dismiss  or  for  judgment  on  pleadings,  p.  120. 

to  ruling  on  motion  for  judgment  of  insufficiency  of  answer,  p.  126. 

to  ruling  on  motion  to  compel  election,  p.  134. 

to  setting  aside  of  verdict  taken  subject  to  opinion  of  court,, p.  937. 
Sufficiency  of. 

anticipatory  note  of  Intended  exception,  p.  387. 

exceptions  in  gross,  p.  388. 

definiteness  in  specifying  error,  p.  396. 

form  of,  p.  385. 

particularity  and  definiteness,  p.  387. 
to  evidence,  pp.  389,  396. 
to  instructions,  pp.  891,  396. 
to  refusal  or  failure  to  instruct,  p.  395. 

stipulation  as  to,  p.  387. 

to  charge,  p.  774.  ' 

to  variance  from  request,  p.  774. 
Necessity  for. 

on  appeal  from  justice,  dismissal,  p.  367. 


1008  INDEX. 

EXCEPTIONS—  ( continued ) . 

on  motion  to  dismiss,  p.  360. 
on  motion  for  judgment  on  pleadings,  p.  369. 
ruling  not  concerning  conduct  of  trial,  p.  360. 
to  amend,  p.  360. 
to  conduct  of  trial  judge,  p.  372. 
to  improper  comments  of  judge,  pp.  475,  528. 
to  conduct  of  counsel,  p.  373. 

to  decision  on  application  for  change  of  venue,  p.  369. 
to  decision  on  demurrer,  p.  369. 
to  deposition,  p.  374. 

to  dismissal,   nonsuit,   direction   of   verdict,  etc.,   p.   380. 
to  evidence  and  witnesses,  pp.   367,  374. 
to  instructions  and  charges,  pp.  367,  376. 
to  juries  and  jurors,  p.  373. 
to  motion  to  strike  out  evidence,  p.  374. 
to  order  denying  postponement,  p.  369. 
to  order  denying  right  of  trial  by  jury,  p.  369. 
to  question  incidentally  involved,  p.  366. 
to  refusal  of  continuance,  p.  68. 
to  rejection  of  evidence,   p.   324. 
to  rejection  of  plea,  p.  369. 
to  require  an  election,  p.  369. 
to  review  on  appeal,  p.  366. 
to  rulings  made  during  trial,  generally,  p.  372. 
to  strike  out  pleadings,  p.  369. 
to  verdict,  p.  380. 
to  view  by  jury,  p.  376. 
Time  forr. 

time  of  taking,  p.  382. 

to  admission  or  rejection  of  evidence,  p.  383. 
to  instruction,  p.  774. 

EXCESSIVE  VERDICT, 
allowance  of,  p.  830. 
objection  to,  p.  829. 

EXCHANGES, 

judicial  notice  of  customs  of,  p.  495. 

EXCISE  LAWS, 

impeachment  of  witness  by  proof  of  conviction  of  violating,  p.  289. 

EXCLAMATIONS, 

of  pain,  admissibility,  p.  481. 

EXCLUDED  EVIDENCE, 

comments  on,  in  argument,  p.  684. 
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EXCLUSION, 

of  evidence  generally,  see  Evidence, 
of  jurors,  see  Impaneling  the  Jury, 
of  third  persons  from  trial,  p.  6. 
of  parties,  p.  480. 
of   witnesses,   p.    198. 

permitting  testimony  by  witness  violating  order  for,  p.  199. 
of  witnesses  during  examination,  p.  480. 

EX  CONVICT, 

corroboration  of,  p.   315. 

EXCURSION  TICKET, 

referring  to  ordinary  ticket  to  refresh  recollection  as  to,  p.  234. 

EXCUSING  JUROR, 

power  of  court  as  to,  pp.  106  et  seq. 

time  or  stage  of  case,  p.  109. 

sufficiency  of  showing,  p.  110. 

on  motion  of  court  or  against  consent  of  party,  p.  110. 

harmless  error,  p.  111. 

excusing  persons  from  jury  list  or  venire,  p.  112. 

resumption  of  trial  after  substituting  juror,  p.  113. 

EXECUTION, 

presumption  of  adequacy,  p.  465. 

EXECUTORS  AND  ADMINISTRATORS, 

attesting  witness  becoming  interested  as,  p.   511. 
delay  of,  in  applying  for  continuance,  p.  31. 

filing  supplemental  account  in  proceeding  for  distribution  as  ground 
for  continuance,  p.  26. 

EXEMPLARY  DAMAGES, 

necessity  that  judgment  specify  amount  of,  p.  918. 

EXEMPTION, 

from  giving  criminating  testimony,  see  Privilege  of  Witness, 
from  jury  duty,  pp.  83,  84. 

EXHAUSTING, 

evidence  in  turn,  p.  172. 
subjects,  p.  179. 
"witnesses,  p.  179. 

EXHIBIT, 

marlcing  of  document  as,  p.  327. 

permitting  jury  to  take  with  them  on  retiring,  p.  780. 

EXHIBITION, 

see  chapter  xv.,  pp.  425  et  seq. 
Abbott,  Civ.  Jur.  T.— 64. 
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EXHIBITION —  ( continued) . 
of  chattel,  p.  432. 
of  person,  p.  425. 

identity,   p.   425. 
of   injury   in  tortious   actions,   p.   480. 
age,  legitimacy,  paternity,  p.  425. 
personal  injuries,  p.  428. 
plaintiff's  leg  to  jury,  p.  3.      ; 

EX  PARTE  ORDERS, 
for  judgment,  p.  913. 
necessity  for  exception,  p.  370. 

EXPECTANCY  OF  LIFE, 

erroneous  statement  as  to,  as  ground  for  withdrawing  juror,  p.   544. 
tables  showing  as  evidence,  p.  468. 

EXPEDITION, 

of  trial,  duty  of  court  as  to,  p.  3. 

EXPERIENCE,' 

application  of,  by  jurors  in  reaching  verdict,  p.  787. 

EXPERIMENT,  ,  - 

in  presence  of  jury,  p.  444. 
on  ground  viewed  by  jury,  p.  443. 
reading  in  evidence  statistics  of,  in  scientific  works,  p.  230. 

EXPERT  TESTIMONY, 

as  to  the  value  of  professional  services,  p.  552. 
as  to  handwriting  and  typewriting,  p.  552. 

EXPERT  witness; 

hypothetical  question  to,   see  Hypothetical  Question. 

asking  as  to  sufficiency  of  skill  or  experience  to  give  opinion,  p.  192. 

asking  reason  for  opinion  on  re-examination,  p.' 258. 

as  to  resemblance  between  persons,  p.  426. 

as  to  result  of  accounting,  p.  450. 

conclusiveness  of  testimony  of,  p.  552. 

construction  to  be  given  testimony  of,  p.  765. 

cross-examination  of,  pp.  192,  246. 

exclusion  of,  during  trial,  p.  191. 

impeachment  by  proof  of  contradictory  statements,  p.  272  et  seq 

instruction  as  to  testimony  of,  p.  765. 

limiting  number  of,  pp.  201,  202. 

as  to  value,  pp.  183,  184. 
necessity  for  interpreter  being,  p.  260. 
necessity  for  submitting  testimony  of,  to  jury,  p.  672. 
preliminary  cross-examination  of,  as  to  credibility,  p.  192.     ■         ' 
preliminary  examination  of,  p.   190. 
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EXPERT  WITNESS— (conHnued). 

proof  that  X-ray  photogra.pJis  were  taken  by,  p.  519. 

questions  calling  for  expert  witness,  p.  216. 

question  for  court  as  to  qualification,  pp.  356,  550. 

re-examination  of,  p.   258.  ' 

refresliing  recollection  by  reference  to  standard  authorities,  p.  229. 

refusal  to  testify  unless  specially  compensated,  p.  213. 

extra  compensation,  p.  213. 
where  preliminary  preparation  is  required,  p.  213. 
right  of  court  to  question  as  to  competency,  p.  191. 
siatemeiiis  by,  on  complex  transactions,  p.  450.  - 

testimony  by  other  witnesses  as  to  competency  of,  jl.  191. 
testimony  by,  to  skill  of  other  expert,  p.  192. 
using  medical  book  in  framing  questions  to,  p.  689. 

EXPLANATION, 

see  also  Rebuttal. 

counter  explanations,  p.  682. 

of  alleged  tampering  with  witness  or  juror,  p.  512. 

of  admission  in  pleading,  p.  414. 

of  contradictory  acts  or  statements  proved  to  impeach  witness,  p.  283. 

of  cross-examination,  on  re-examination,  p.  257. 

of    direct    examination,    on    cross-examination,    p.    242. 

of  document  first  actually  read  in  argument,  p.  687. 

of  entries  in  account  books,  p.  451. 

of  omission  of  evidence,  pp.  433,  624. 

of  pleadings,  in  other  action,  p.  420. 

of  technical  terms  in. instructions^  p.  728. 

recalling  witness  for  purpose  of,  p.  179. 

EXPLANATORY  CHARGE, 

right  of  judge  to  give,  p.  711.  -  ,      , 

EXPLOSION, 

question  for  jury  as  to  negligence  in  guarding  against,  p.  624. 

EXPLOSIVES,  '      "■ 

questioii  for  jury  as  to  negligence  as  to,  pp.  620,  628. 

EXPULSION, 

from  Masonic  lodge,  impeaching  witness  by  proof  of,  p.  293.     '  ' 

EXTRA  COMPENSATION, 
of  expert  witness,  p.  213. 

EXTRACT, 

from  adversary's  pleading,  right  to  read,  p.  416. 
adversary's  right  to  read  residue,  pp.  417,  478,  479. 
from  charge  to  jury,  definiteness  of  exception,  pp.  391,  392. 
from  document,  p.  308  et  seq.  s    , 

complex  document,  p.  336. 
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EXTRINSIC  FACTS, 

reference  to,   in   special  verdict,  p.   87S!. 

EYE, 

exiiibition  of  injury  to,  to  jury,  p.  429. 

F. 

FACTS, 

instructions  on,  see  Instructions. 

province  of  court  and  jury  on  questions  of,  see  Questions  of  Law  and 

Fact, 
after  suit  brouglit,  evidence  of,  p.  480. 
directing  verdict  subject  to  opinion  of  court  in  case  of  contest  as  to, 

p.  674. 
extrinsic  evidence  of,  p.  497. 
sufficiency    of    evidence   of,   p.   497. 

FAILURE  OF  EVIDENCE, 

as  ground  for  postponement,  p.  25. 

FAILURE  TO  FIND, 

by  jury,  effect  of,  p.  902. 

FAIR  DEALING, 

impeachment  of  witness  by  proof  of  reputation  as  to,  p.  283. 

FALSE  IMPRISONMENT, 

right  to  open  and  close  in  action  for,  p.  145. 
setting  aside  verdict   for   inadequacy,   p.   834. 

FALSE  REPRESENTATIONS, 

impeachment  of  witness  by  proof  of,  p.  275. 
question   for  jury  as  to,  p.   575. 

FALSE   SWEARING, 
see  also  Perjury. 

cross-examination  of  witness  as  to,  p.  256. 
impeachment  of  witnpss  by  proof  of  prosecution  for,  p.  316. 
by  proof  of  expulsion  from  Masonic  lodge  for,  p.  293. 

FALSE  TOKEN, 

question  for  jury  as  to  efficacy  of,  to  deceive,  p.  575. 

FALSUS  IN  UNO, 

instruction  as  to,  p.  762. 

FAMILY, 

reference  to,  in  argument,  p.  686. 

FAMILY  BIBLE, 

entries  in,  as  evidence  of  pedigree,  p.  504. 
admissibility  of  record  therein  to  prove  age,  p.  456. 
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FAMILY  RECORD, 

admissibility  to  prove  age,  p.  456. 

FAST   DRIVIl^G, 

questioning  witness  as  to  arrest  for,  for  purpose  of  impeachment,  p. 
270. 

FATHER, 

exhibition  of  child  to  jury  to  show  resemblance  to,  p.  426. 

FEDERAL  CONTROL  OF  PUBLIC  UTILITIES, 
judicial   notice   of,   p.    495. 

FEDERAL  COURT, 

applicability  of  rule  of  state  court-  as  to  exceptions,  p.  367. 

compulsory   nonsuits   in,   p.   642. 

following  state  practice  as  to  view,  p.  439. 

how   far  cross-examination  limited  to  direct  in,  p.  242. 

mode  of  proof  in,  p.  515. 

order  of  proof  in,  p.  171. 

question  for  jury  in,  as  to  reasonableness,  p.  561. 
Continutmce. 

discretion   as   to   granting   continuance   in,   p.   65. 

necessity  for  subpoenaing  witness  in  Federal  court  to  obtain  poatpone- 
ment,   p.   38. 
Judicial  notice. 

laws  of  different  states,  p.  498. 

private  acts,  p.  498. 
Evidence. 

admissibility  in,  of  extracts  from  medical  works,  p.  468. 

complaints  of  pain,  admissibility  in,  p.  .441. 
Instructions  and  remarks  by  court. 

court's  expression  of  opinion  on  weight  of  evidence,  p.  752. 

further   instructions  to  jury  in,   p.   797. 

as  to  presumption  of  fact,  p.  742. 

state  statutes  as  to,  p.  702. 
Findings  and  verdict. 

duty  to  direct   special   findings,  p.   894. 

duty  to  submit  special  verdict,   p.   861. 

form  of  verdict  in,  p.  804. 

joining  special  with  general  verdict  in,  p.  884. 

FEELING, 

evidence  of,  p.  481. 

experiment  showing  loss  of,  p.  444. 

FEES, 

of  jurors,  party  giving  additional,  p.  789. 
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FEES —  ( oontinued ) . 
Of  ivitness. 
necessity  of  tendering  to  procure  postponement,  p.  45. 
of  expert  witness,  p.  213.. 

FELLOW  PASSENGERS, 

declarations  of,  admissibility,  p.  507. 

FELLOW  SERVANTS,  

question  for  jury  as  to  existence  of  relation,  p.  570. 
question  for  jury  as  to  nondelegable  nature  of  duties,  p.  571. 
relation  of,  as  mixed  question  of  law  and  fact,  p.  551. 

FELLOW  SERVICE, 

with  party,  as  disqualifying  juror,  p.  94. 

FELONY, 

see  Crime. 

FERTILIZER  FACTORY, 
view  of,  by  jury,  p.  440. 

FIGURES, 

question  for  jury  as  to  meaning  of,  p.  687. 

FILING, 

of  copy  of  account  sued  on,  p.  11. 

FINAL  COSTS, 

application  for  additional  allowance  before  adjustment  of,  p.  939 

FINAL  JUDG;^IENT,, 
see  also  Judgment, 
signing  of,  by  clerk,  p.  911. 
definition  of,  p.  915. 

FINANCIAL  CONDITION,     , 

comments  on,  in  argument,  p.  685. 

FINDINGS, 

special  findings,  see  Special  Findings. 
in  special  verdict,  see  Special  Verdict, 
certainty  as  to  in  verdict,  p.  820. 
power  of  court  to  make  its  own,  p.  812. 

FINDING  STOLEN  PROPERTY, 

impeaching  witness  by  proof  of  conviction  of,  p.  290. 

FINGER  PRINTS, 

to  prove  identity,  p.  425. 

FIRE, 

question  for  jury  as  to  cause  of  spread  of,  p.  558. 
negligence  as  to,  p.  620. 
negligence  in  guarding  against,  p.   624. 
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FIREMEN, 

exemption  of,  froii  jury  duty,  p.  84. 

FIXTURES,     ,„ 

question  for  jury  as  to  character  as,  p.  574. 

FLOATAGE, 

question  for  jury  as  to  sufficiency  of  stream  for,  p.  574. 

FLOOD, 

question  for  jury  as  to  whether  reasonably  to  be  anticipated,  p.  598. 

FOOD, 

question  for  jury  as  to  negligence  in  gelling  unfit  article  for,  p.  625. 

FOOT, 

amputated,  exhibition  of,  to  jury,  p.  433. 

FOREIGN  COURT, 

reading  decision  of,  in  argument,  p.  692. 

FOREIGN  INCORPORATION, 

invalidity  of,  as  law  question,  p.  556. 

FOREIGN  LANGUAGE, 

defining  technical  terms  from,  in  instructions,  p.  728. 
translation  of,  by  interpreter,  p.  259. 
writing  of  verdict  in,  p.  806. 

FOREIGN  LAW, 

construction  of,  as  function  of  court,  p.  583. 

judicial  notice  of,  p.  498. 

presumption  as  to,  p.  497. 

statute  of  frauds,  when  applicable,  p.  508; 

FOREIGN  WITNESS,: 

postponement  for  absence  of,  see  Absence. 

FOREMAN  OF  JURY, 

effect  of  failure  to  sign  special  findings,  p.  880. 

jurors  speaking  through,   p.   806. 

necessity  that  copy  of  verdict  contain  signature  of,  p.,  909. 

oral  giving  in  of  verdict  by,  p.  806. , 

signing  of  verdict  by,  p.  807  et  seq.  , , , 

FORFEITURE, 

privilege  of  witness  against  answering  questions  subjecting  to,  p.  ,203. 

FORGED  PAPER, 

question  for  jury  as  to  negligence  in  paying,  p.  635. 


1016  INDEX. 

FORGERY, 

impeachment  of  witness  by  proof  of,  pp.  289,  293. 
examination  as  to  prosecution  lor,  p.  291. 

inability  of  jury  to  agree  as  to,  as  overruling  a  general  verdict,  p. 
905. 

FORM, 

of  general  verdict,  p.  803. 
of  special  question  to  jury,  p.  896. 
of  special  verdict,  p.  864. 
discretion  as  to,  p.  881. 

FORMAL  CONCLUSIONS, 

to  special  vei'dict,  pp.  878,  882. 

FORMAL  PREPARATION, 
of  special  verdict,  p.  879. 

FORMER  DECLARATIONS, 

impeachment  of  witness  by  proof  of,  p.  263. 

FORMER  OPINION, 

at  variance  with  present,  impeachment  of  witness  by,  p.  270. 

FORMER  PROCEEDINGS, 

permitting  jury  to  take  record  of,  on  retiring,  p.   782. 
reference  to,  in  argument,  p.  689. 

FORMER  RESIDENCE, 

impeachment  of  witness  by  proof  of  reputation  at,  p.  286. 

FORMER  TESTIMONY. 

admissibility  of,  to  impeach  witness,  p.  278. 

necessity   for   laying   foundation,   p.    266. 
making  witness  one's  own  by  reading,  on  cross-examination,  p.  302. 
mode  of  proving,  pp.  228,  502. 

necessity  for  producing,  to   contradict   witness,  p.   253. 
proof  of,  by  stenographer's  minutes,  p.  508. 

authentication  of,  p.  509. 
question  for  court  as  to  inaccessibility  of  witness,  p.  357. 
refreshing  recollection  by  calling  attention  to,  p.  232. 

FORMER  TRIAL, 

permitting  counsel  to  read  charge  on,  p.  689, 
reference  to,  in  opening,  p.  162. 
reference  to,  in  argument,  p.  685. 

FOUNDATION, 

for  impeachment  of  witness,  see  Impeachment  of  Witness. 
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FOUNDATION— (coMMTwed) . 

for  secondary  evidence,  p.  463. 

of  contents  of  lost  paper,  p.  463. 
aufiSeiency  of,  to  admit  note,  p.  550. 

FOURTH  OF  JULY, 

doclieting  judgment  on,  p.  926. 

FRANCHISE, 

COTistruclion  of,  as  function  of  court,  p.  583. 

FRATERNAL  SOCIETY, 

membership  in,  disqualifying  .juror,  pp.  88,  94. 
juror  and  party  belonging  to  same,  p.  544. 

FRAUD, 

corroboration  of  witness  impeached  for,  p.  314. 
cross-examination  to  show  fraud  of  witness,  p.  254. 

latitude  of,  p.  243. 
evidence  of  similar  frauds  to  show,  p.  489. 
in  use  of  document,  p.  358. 
question  for  jury  as  to,  p.  575. 
burden  of  proof,  p.  472. 

FRAUD  OF  CREDITORS, 

question  for  jury  as  to,  pp.  575,  576. 

FRAUDS,  STATUTE  OF, 
see  Statute  of  Frauds. 

FRAUDULENT  INTENT, 

direction  of  verdict  in  case  involving,  p.  640. 
parol  evidence  as  to,  p.  504. 

FREE  MASONS, 

disqualifleation  of,  as  juror,  p.  94. 

impeachment  of  witness  by  proof  of  expulsion  from,  p.  293. 

FREE  PASS, 

asking  juror  as  to  effect  of  plaintiff's  riding  on,  p.  80. 

FRIGHTENING  HORSES, 

by  unusual  noise  of  train,  question   for  jury  as  to,  p.  610. 
question  for  jury  as  to,  pp.  605,  608,  614. 

FRIVOLOUSNESS, 

judgment  on  pleadings  for,  pp.  117,  123. 
striking  out  frivolous  pleading,  p.   136  et  seq. 
when  answer  is  frivolous,  p.  124. 

FULL  BENCH, 

reviewability  in,  of  discretion  as  to  granting  postponement,  p.  9. 
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FUNERAL, 

attendance  of  counsel  at  mother's  funeral,  as  ground  for  continuance, 
p.  35. 

FURTHER  ARGUMENT, 

cutting  oflf  right  of,  by  waiver  of  right  to  reply,  p.  678. 

FURTHER  EVIDENCE, 

exclusion  of,  by  stipulation  as  to  facts,  p.  509. 
reopening  case  to  allow,-'p.  182. 

FURTHER  INSTRUCTIONS, 

see  chapter  xxv.,  p.  792  et  seq. 
after  retiring  to  deliberate,  p.  792. 
in  absence  of  counsel,  p.  534. 
inducing  agreement  by,  p.  798. 
manner  of  giving,  p.  794. 
necessity  for  exceptioii  to,  p.  318. 
necessity  for  giving,  p.  772. 
on  Sunday,  p.  83fi. 
power  and  duty  of  giving,  p.  792. 
time  for  requesting,  p.  704. 
to  induce  jury  to  agree,  p.  7S8. 

FURTHER  QUESTIONS, 

determination  of,  after  verdictj  p.  937. 

G. 

GARNISHMENT, 

postponement  of  proceedings  in,  p.  14; 

GAS, 

question  for  jury  as  to  negligence  as  to,  p.  620. 

GAS  FIXTURES, 

question  for  jury  as  to  nature  of,  as  fixtures,  p.  574. 

GENERAL  CHARGE, 
see  Instructions. 

GENERAL  EXCEPTIONS, 
to  evidence,  p.  389. 
to  instructions,  p.  391. 
to  refusal  or  failure  to  instruct,  p.  395. 

GENERAL  ISSUE, 

evidence  admissible  under,  p.  480. 

GENERALIZATION, 

in  instructions,  p.  722. 
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GENERAL  OBJECTION, 
sufficiency  of,  p.  502. 
questions  raised  thereby,  p.  502. 

GENERAL  QUESTIONS, 
to  witness,  p.  214. 

GENERAL  REPUTATION,, 

impeacliment  of  witness  by  proof  as  to,  p.  283. 

GENERAL  VERDICT, 
see  Verdict. 

GBNTOO, 

mode  of  swearing,  as  witness,  p.  194. 

GENUINENESS,  ' 

of  letter,  question  for  jury  as  to,  p.  582. 

of  letter,  how  established,  p.  499. 

of  signatures,  cross-examination  of  witness  as  to,  p^  247. 

of  writing  used  for  comparison  of  handwriting,  p.  357. 

given! 

marking  instructions  as,  p.  712. 

GOOD  CHARACTER, 

corroboration  by  prodf  of;  p.  313. 
cross-examination  of  witness  as  to,  pp.  249,  250. 
order  of  proof  of,  p.  176. 

GOOD  FAITH, 

in  offer  of  evidence,  p.  332. 

proof  of,  by  usage,  p.  517. 

question  for  jury  as  to,  pp.  575,  388,  589. 

presumed  in  ordinary  business  transactions,  p.  490. 

showing  by  testimony,  p.  480.' 

GOSPELS, 

use  of,  in  administering  oath  to  witness,  p.  192. 

GOVERNMENT  LETTER  BOX, 

presumption  of  receipt  of  letter  put  in,  p.  500. 

GRATUITY, 

question  for  jury  as  to  whether  payment  Was,  p.  577. 

GROSS  MISTAKE, 

inadequacy  of  verdict  showing,  p.  832. 

GUARANTY, 

against  self-incrimination,  see  Pri^iilege  of -Witness. 
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GUARDIAN, 

right  to  exclude  guardian  of  party  as  a  witness,  p.  6. 

GUARDIAN  AD  LITEM, 

verification  of  pleading  by,  p.  415. 

GUARDS, 

in  highway,  question  for  jury  as  to  absence  of,  as  negligence,  p.  605. 

GUEST  AT  INN, 

as  ground  for  challenging  juror,  p.  93. 

GUIDE, 

question  for  jury  as  to  whether  one  is,  p.  568. 

H. 

HABEAS  CORPUS  AD  TESTIFICANDUM, 

to  bring  up  person  for  purpose  of  being  seen  by  jury,  p.  425. 

HABITS  OF  OBSERVATION, 

cross-examination  of  witness  as  to,  to  test  credibility,  p.  250. 

HABITUAL  LITIGANT, 

cross-examination  of  witness  as  to  being,  p.  256. 
Impeachment  of  witness  by  proof  of  being,  pp.  275,  293. 

HANDWRITING, 

competency  of  witnesses  as  to,  p.  490. 

value  and  weight  of  expert  testimony  as  to,  p.  552. 

cross-examination  of  expert  witness  as  to,  p.  248. 

genuineness  of  writing  used  as  standard  for,  p.  357. 

instruction  as  to  receiving  with  caution,  opinion  evidence  as  to,  pp.  767, 

768. 
of  attesting  witness,  proof  of,  p.  511. 

HARMLESS  ERROR, 

see  Prejudicial  Error. 

HARMONY, 

in  instructions,  p.  726. 

HAND  CARS. 

opinion  evidence  as  to  speed  of,  p.  508. 

HEALTH, 

impeachment  of  witness  testifying  as  to,  p.  275. 

HEARSAY  EVIDENCE, 

as  ground  for  postponement,  p.  47. 
redirect  examination  on,  p.  263. 
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HELPLESS  PASSENGER, 

question  for  jury  as  to  proper  care  toward,  p.  603. 

HIGHWAYS, 

question  for  jury  as  to  negligence  as  to,  see  Questions  of  Fact  and  Law. 

qualification  of  petitioners  for,  as  jurors,  p.  91. 

verdict  in  action  for  location  of  proposed  highway,  p.  822. 

view  of  changed  grade,  by  jury,  p.  440. 

HISTORY, 

books  of,  as  evidence,  p.  468. 

HOLDING  OPEN, 

liolding  cause  open,  as  adjournmeivt,  p.  75. 

loss  of  justice's  jurisdiction  by,  pp.  72,  75. 

HOLIDAY, 

docketing  judgment  on,  p.  926. 
effect   of  postponement  to,  p.   71. 

HOJIKSTEAD, 

burden  of  proof,  p.  472. 

HONESTY, 

impeachment  of  witness  by  proof  of  general  reputation  for,  p.  283. 

HOOK, 

imperfect,  exhibition  to  jury,  p.  432. 

HORSES, 

frightening  of,  see  Frightening  Horses. 

question  for  jury  as  to  negligence  in  leaving  unfastened,  p.  608. 

HOSTILITY  OF  WITNESS, 

declarations  to  show,  p.  280. 
direct  examination  of  hostile  witness,  p.  238. 
cross-examination  to  show  hostility,  p.  250. 
impeachment  by  proof  of  hostility,  p.  280. 

discharged  employee,  p.  281. 

hostility  denied  on  cross-examination,  p.  295. 

own  witness,  p.  310. 

of  adverse  party  as,  p.  310. 
impeaching  questions,  when  witness  is  hostile,  p.  225. 
leading  questions  to-  hostile  witness,  p.  22.5. 

HOUSE  OF  ILL  FAME, 

impeachment  of  female  witness  by  proof  of  arrest  in,  p.  293. 
impeachment  of  witness  by  proof  of  keeping,  p.  293. 

HUNTING  PARTY, 

question  for  jury  as  to  contributory  negligence  ait,  p.  593. 
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HUSBAND  AND  WIFE, 

impeachment  of  witnesB  by  proof  of  *  illicit  intercourse  with  husband 

before  marriage,  p.  292. 
question  for  jury  as  to  bodily  and  mental  effect  of  bad  treatment  by, 

p.  572.  '  ' 

verdict  against  wife  alone,  in  joint  action  against,  p.  818. 

HYMN  BOOK, 

use  of,  by  mistake,  in  swearing  witness,  p.  193. 

HYPOTHETICAL  QUESTION, 

assumption  of  state  of  facts  in,  p.  218. 

based  on  opinion  of  other  expert,  p.  221. 

calling  for  expert  witness,  pj  216. 

form  of,  generally,  p.  218. 

length  of,  p.  222. 

on  cross-examination,  p.  243. 

to  expert,  p.  246. 
necessity  of  objection  to,  p.  346. 

HYPOTHETICAL  STATEMENT, 

right  to  have  case  presented  to  jury  on,  p.  702. 
in  instructions,  pp.  746,  757. 


ICE, 

on  sidewalk,  question  for  jury  as  to  negligence,  p.  605. 

ID  CERTU.M  EgT  QUOD  CERTUM  REDDI  PROTEST, 
as  applied  to  verdicts,  p.  828. 

IDENTIFICATION, 

marking  for,  p.  327. 

effect,  p.  476. 
of  parties  to  telephone  conversation,  p.  643. 

IDENTITY, 

proving  by  photograph,  p.  4341 

of  chattel,  exhibiting,  to  prove,  p.  432. 

of  person,  exhibition  of,  to  prove,  p.  425. 

proof  by  finger  prints,  p.  425. 

presumption  of,  from  identity  of  name,  p.  490. 

IDIOMS, 

judicial  notice  of,  p.  495. 

IGNOMINY, 

impeachment  of  witness  by  proof  of  particular  acts  of,  p.  292. 
privilege  against  answering  questions  exposing  to,  p.  205. 
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IGNORANCE, 

excessiveness   of  verdict  showing,  p.   830.     ' 

of  English  language  as  disqualifying  juror,  p.  83. 

of  local  usage,  evidence  of,  p.  517. 

of  privilege  as  witness,  p.  207. 

of  witness,  as  ground  for  permitting  leading  question,  p.  225. 

protecting  parties  from  unjust  verdicts,  p.  812. 

IGNORING, 

of  evidence  in  instructions,  p.  749. 
of  issues  in  instructions,  p.  730, 

ILLEGAL  EVIDENCE, 
striking  out,  p.  402. 

ILLEGALITY, 

necessity  for  pleading,  p.  490. 

proof  of  concurrence  of  intent  in  illegal  agreement,  p.  493. 

ILL  FEELING, 

impeachment  of  witness  by  proof  of,  pi  280, 
cross-examination  for  purpose  of  showing,  p.  253. 

ILLICIT  INTERCOURSE,  ,  ,     ,     , 

impeachment  of  witness  by  proof  of,  with  husband  before  marriage,  p. 
292.  '  '  '•' 

ILLNESS, 

evidence  of  statements  of  pain  during,  p.  481. 

hypothetical  question  as  to  aggravation  of,  p.  222. 
Of  party. 

as  ground  for  continuance,  p.  29. 

as  ground  for  withdrawal  of  juror,  p.  545. 

interruption  of  trial  by,  p.  548. 
Of  covmsel,  ' 

as  ground  for  continuance,  p.  33. 

as  ground  for  withdrawal  of  juror,  p.  545. 
In  family  of  pa/rty  or  comisel, 

in  party's  family,  as  ground  for  postponement,  p.  30. 

of  member  of  counsel's  family  as  gi'ound  for   continuance,  p.   33. 
Of  judge  or  justice,' 

interruption  of  trial  by,  p.  548. 

of  justice  of  the  peace  as  ground  for  postponement,  p.  74. 
Of  juror. 

as  ground  for  withdrawal  of  juror,  p.  545. 

effect  on  right  to  further  peremptory  challenges,  p.  105. 

excusing  juror  for,  pp.  106,  113. 

place  for  receiving  verdict,  p.  836.  '  ' 

Of  vntness. 

interruption  of  cross-examination  by,  p.  239. 
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ILLNESS —  ( cmitinued ) . 

of  attesting  witness,  effect,  510. 

preventing  presence,  p.  475. 

taking  testimony  of  sick  witness  outside  court  room,  ip.  525. 

ILL  WILL, 

see  111  Feeling.  i 

IMBECILITY, 

necessity  of  defining  in  instruction,  p.  730. 

IMMATERIAL   EVIDENCE, 

absence  of,  as  ground  for  postponement,  p.  46. 

IMMATERIAL  FACTS, 

finding  of,  in  special  verdict,  p.  869. 

IMMATERIAL  MATTER, 

impeachment  of  witness   as  to,  p.  295. 

IMMATERIAL  QUESTIONS, 

submission  of,  to  jury,  p.  896. 

IMMORAL  BOOK, 

impeachment  of  witness  by  proof  of  writing  or  reading,  p.  292. 

IJIMORALITY, 

impeachment  of  witness  by  proof  of,  p.  292. 
corroboration  of  witness  impeached  for,  p.  314. 
cross-examination  as  to,  p.  254. 

IMPANELING, 

of  jury,  see  Jury. 

IMPANELING  THE  JURY, 

irregularity  in  drawing,  summoning,  or  impaneling,  necessity  for  ex- 
ception, p.  373. 
court's  duty  to  preserve  impartiality  and  purity,  p.  107. 
postponement  to  permit  filling  jury  from  regular  panel,  p.  17. 
swearing  of,  outside  of  court  room,  p.  325. 
Examination  generally. 

asking  juror  as  to  acquaintance  with  counsel,  p.  80. 
as  to  facts  showing  bias  or  opinion,  p.  79. 
to  bias  after  a,nnouncing  satisfaction  with  jury,  p.  81. 
credit  he  would  give  to  testimony  of  Jew,  p.  80. 
asking  as  to  giving  as  much  credit  to  witnesses  of  one  faith  as  to 

those  of  another,  p.  80. 
interest  in  any  insurance  company,  p.  80. 
kinship  to  party,  p.  80. 
knowledge  of  case,  p.  80. 
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IMPANELING  THE  JVRY— (contimied).       ■ 

to  membership  in  secret  societies  and  church  organizations,  p.  80. 

questions  tending  to  disgrace  or  disadvantage  of  juror,  p.  80. 

relation  with  interested  parties,  p.  80. 

whether  juror  is  man  of  family,  p.  80. 
cross-examination  of  prospective  jurors,  p.  77  et  seq. 
examining  witness  on  voir  dire  as  to  contents  of  unproduced  writings, 
p.  190. 

testing  competency  of  witness,  p.  190. 
right  to  inquire  as  to  prejudice  for  or  against  particular  class  of  wit- 
nesses, p.  82. 
interrogating  jurors  as  to  impartiality,  p.  77  et  seq. 
latitude  allowed  in,  p.  79. 

questions  to  veniremen  on  examination,  p.  79. 
right  to  interrogate  jurors  as  to  qualifications,  p.  77  et  seq. 
Competency.  ' 

incompetency  of  juror,  p.  77  et  seq. 
general  disqualificationg,  p.  83; 
Impaneling  jury. 

disqualification  of  juror,  unknown,  as  ground  for  new  trial,  p.  100. 
acquaintance  Avith  party,  p.  94. 

with  counsel,  p.  95. 
affinity,  p.  91. 

business  relationship,  p.  92. 
color,  effect  of,  p.  83. 
common  employment,  p.  93. 
consanguinity,  p.  91. 
conversations  with  party,  p.  97. 
conviction  of  crime,  p.  83. 
dependence  on  party,  p.  92,  et  seq. 
doubt  as  to  being  elector,  p.  83. 

employee  of  defendant  in  other  suit  by  plaintiff,  p.  94. 
employee  of  party,  p.  92. 
sympathy  for  laboring  man,  p.   98. 
Ground  of  challenge. 

betting  on  result,  p.   83. 

summoned  by  sheriff  who  is  a  witness,  p.  90. 

joint  owners   as   meeting  property  qualification,  p.   84. 

entry  of  names  on  general  list,^  p.  83. 

exemption  from  jury  duty,  p.  83. 

fellow  service,  p.  94. 

formation   and   expression    of   opinion,   p.   95. 

as  to  incidental  qiiestion,  p.  97. 
ignorance  of  English  language,  p.  83. 
imperfect  knowledge  of  law,  p.  83. 
indebtedness  to  party,  p.  93. 
influence,  p.  92. 

Abbott,  Civ.  Jur.  T.— 65. 


1026  INDEX. 

IMPANELING  THE  J'V'RY— (continued). 

interest,  pp.  83,  87. 

as  taxpayer  or  resident,  pp.  83,  89. 

litigation,  p.  98. 

membership  in  church,  secret  society,  pp.  88,  94,  544. 

obligation  to  party,  p.  92. 

prejudice  against  or  in  favor  of  business  or  calling,  p.  98. 

prior  service  as  juror  in  same  case,  p.  85. 

prior  service  as  juror  in  other  case,  p.  86. 

relationship,  p.  91. 

tenant  of  party,  p.  92. 

necessity  for  having  name  on  assessment  roll,  p.  84. 

necessity  for  exception,  p.  342. 
Challenge  generally. 

challenge  to  array,  p.  77. 

calling  witness  to  prove  ground  of  challenge,  p.  82. 

common-law  right  to  challenge  jurors  for  cause  assigned,  p.  77. 

distinction  between  challenge  for  principal  cause  and  challenge  to  the 
favor,  p.  77. 

mode  of  trying,  p.  100. 

sufficiency  of,  p.  99. 

time  for,  p.  99. 
Peremptory  challenges. 

power  of  court  to  exercise,  p.  106. 

alternate  exercise  of  right,  p.  103. 

application  of  right  of,  to  struck  jury,  p.  102. 

to   talesmen,   pp.    102,   104. 

as  a  privilege,  p.  103. 

asking  whether  juror  is  man  of  family  to  determine  whether  to  exer- 
cise, p.  80. 

effect  of  illness  of  juror  on  right  to  further  challenge,  p.  105. 

full  and  partial  answers  as  essential  to  exercise  of  right  of,  p.  78. 

nature  and  extent  or  right,  p.  102  et  seq. 

necessity  for  exhausting,  pp.  101,  111. 

necessity  for  showing  exhaustion,  p.  83. 

number  of,  p.  105. 

order  of,  p.  103. 

when   interposed,  p.   103. 
Excusing,  rejecting,  or  setting  aside. 

power  of  court  as  to,  pp.  106  et  seq. 

time  or  stage  of  case,  p.  109. 

sufficiency  of  showing,  p.  110. 

on  motion  of  court  or  against  consent  of  party,  p.  110. 

harmless   error,   p.    111. 

excusing  per,sons  from  jury  list  or  venire,  p.  112. 

resumption  of  trial  after  substituting  juror,  p.  113. 

necessity  for  exception,  p.  373. 
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IMPANELING  THE  JVRY— {continued). 

setting  aside  unfit  juror  on  joint  objection,  p.  77. 

IMPARTIALITY, 

of  juror,  see  Impaneling  the  Jury. 

IMPARTIAL  WITNESS, 

leading  questions   to,  on   cross-examination,  p.  227. 

IMPEACHED  TESTIMONY, 
instruction  as  to,  p.  762. 

IMPEACHING  WITNESS, 

as  to  character  or  reputation,  questions  to,  p.  284. 

form   of   question  to,  p.   280. 

inquiries  by,  as  to  reputation  of  witness,  p.  284. 

IMPEACHMENT, 

of  part  of  document  by  one  offering  it,  p.  335. 
of  admission  made  to  avoid  continuance,  p.  61, 
of  verdict,  p.  847.  "' 

of  witness,  see  Impeachment  of  Witness. 

IMPEACHMENT  OF  WITNESS, 

corroboration  of  impeached  witness,  see  Corroboration, 
see  chapter  ix.,  p.  262  et  seq. 

as  to  collateral  and  immaterial  or  irrelevant  matter  brought  out  on 
cross-examination,  p.  295. 

hostility  or  bias,  p.  295. 

corrupt  motive,  p.  295. 
by  proof  of  hostility,  bias  or  interest  in  action,  pp.  280,  295. 

deed  of  land  to  show  interest,  p.  282. 
of  attorney  by  showing  interest,  p.  459. 
cross-examination  for  purpose  of,  p.  250. 
instruction  on  testimony  of  impeached  witness,  p.  762. 
leading  question  to  impeaching  witness,  p.  225. 
right  to  inquire  as  to  occupation,  p.  293. 
by  showing  mental  unsoundness,  abnormal  condition  of  mind,  etc.,  p. 

294. 
showing  use  of  opium,  morphine  and  other  drugs,  p.  294. 
By  proof  of  inconsistent  statements  or  acts. 

corroboration  in  case  of  proof  of,  see  Corroboration, 
impeachment  of  own  witness,  pp.  271,  300,  305. 

laying  foundation  for,  pp.  262,  300. 
inconsistent  statements  or  conduct  generally,  pp.  270  et  seq. 
written  statements,  p.  276. 

affidavits,  p.  277. 

depositions,  p.  777. 

former  testimony,  p.  278. 
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IMPEACHMENT   OF   WITNESS— (cowtmued). 

letters,  p.  276. 

original  pleading,  p.  415. 

pleadings  generally,  p.  278. 

tax  returns,  p.  276. 
laying  foundation,  pp.  262  et  seq.,  .300. 

as  to  statements  in  writing,  p.  266.    ... 

impeachment  of  party  M'ithout  laying  foundation,  p.  265. 

sufficiency  of,  p.  268.  ' 

recalling  for  purpose  of,  p.  266. 
form  of  question  to  impeaching  witness,  p.  280. 
By  proof  as  to  cha/racter  and  reputation.  •' 

by  proof  as  to  character  or  reputation  and  facts   affecting  them,  p. 

282  et  seq. 
general  reputation  for  truth  and  veracity  or  moral  character,  |)p.  283, 

295. 
necessity  for  laying  foundation,  p.  ^84. 
questioning  impeaching  witness,  p.  284. 
place  and  time  of  reputation,  p.  286.  , 

conviction,  p.  288. 
indictment,  p.  290. 

specific  acts  or  offenses  or  line  of  conduct,  p.  292. 
showing  associates,  p.  293.  ,    > 

haying  foundation. 

by  asking  as  to  knowledge,  of  witness's  general  reputation  for  truth 

and  veracity,  p.  284. 
by  cross-examination  as  to  contradictory  statements,  p.,  250. 
impeachment  of  own  witness,  necessity  for,  p.  300. 

for   impeaching  witness   by  proof  of   inconsistent   statements   or  ,aotB, 
p.   262   et  seq. 

recalling  witness   for  purpose   of,  p.   266. 

sufficiency  of,  p.  268. 

where  witness  is  party  to  suit,  p.  265. 

for  impeachment  by  statement  in  writing,  p.  266. 
Oxim  witness. 

of  one's  own  witness,  p.  300  et  seq. 

right  to,  p.  300. 

by  evidence  as  to  character  for  truth,  pp.  300,  309. 

contradiction  of,  pp.  300,  305. 

surprise  permitting  contradiction,  pp.  300,  301. 

necessity  for  laying  foundation,  p.  262. 

compulsory  witness,  p.  309. 

attesting  or  subscribing  witness,  p.  309. 

hostile  or  unwilling  witness,  p.  310. 

opponent  as  witness,  p.  310. 

by  proof  of  subsequent  contradictory  statement  out  of  court,  p. 
271. 
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IMPERTINENT  MATTERS, 

reference  to,  in  opening,  p.  164. 

IMPOSING  CONDITIONS, 

on  allowing  nunc  pro  tunc  entry  of  judgment,  p.  926. 
on  granting  continuance,  p.   162  et  seq. 

costs,  p.  62. 

consent  to  reading  informal  deposition,  p.  62. 
on  granting  voluntary  nonsuit,  p.  541. 

giving  bond,  p.  62. 

confession  of  judgment  for  undisputed  part  of  claim,  p.  62. 

limiting  number  of  witnesses,  p.  62. 

IMPRESSION, 

disqualifying  juror,  p.  95  et  seq. 
right  to  testify  to,  pp.  228,  490. 

IMPRISONMENT, 

corroboration  of  witness  admitting,  p.  315. 
instructing  jury  as  to  eflfect  of  verdict  on,  p.  772. 

IMPROBABLE  EVIDENCE, 

as  ground  for  postponement,  p.  47. 

IMPROPER  ARGUMENTS, 

duty  of  trial  judge  to  stop,  p.  693. 
objection  by  adverse  counsel  to,  p.  692. 
withdrawal  of,  p.  694. 

IMPROPER  CONDUCr, 
see  Misconduct. 

IMPROPER  FINDINGS, 

in  special  verdict,  disregarding,  p.  869. 

IMPROPER  QUESTIONS, 

to  witness,  by  court,,  p.  197. 

IMPROPER  RELATIONS, 

impeachment  of  witness  by  proof  of,  p.  292. 

IMPROPER  REMARKS, 

by  counsel  in  opening,  exception  to,  p.  164. 

by  counsel,  withdrawal  of  juror  for,   p.  543. 

by  witness  as  ground  for  withdrawing  juror,  p.  543. 

IMPROVEMENTS, 

evidence  of,  in  ejectment,  p.  176. 

IMPUTED  NEGLIGENCE, 

question  for  jury  as  to,  pp.  606,  618. 
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INACCURACIES, 

in  instruction,  p.  722. 
in  verdict,  p.  805. 

INADEQUATE  VERDICT, 

amendment  of,  see  Verdict, 
allowance  of,  p.  832. 

INADMISSIBLE  EVIDENCE, 

as  ground  for  postponement,  p.  57. 

INCIDENTAL  QUESTION, 

as  to  admissibility  of  evidence,  p.  355. 
necessity  for  exception,  p.  366. 

INCIDE^^TAL  REIIAEKS, 

of  judge,  exception  to,  p.  531. 

INCOME, 

proof  of,  to  shovp  damages  for  injury,  p.  500. 

INCOMPETENCY, 

of  juror,  see  Impaneling  Jury. 

INCOMPETENT  EVIDENCE, 

as  ground  for  postponement,  p.  46. 

admission  and  subsequent  withdrawal  of,  as,  p.  26. 
effect  of  offer  of  evidence  including,  p.  328. 
verdict  based  on,  p.  811. 

INCOMPETENT  MATTER, 

redirect-examination  on,  p.  258. 

INCOMPETENT  PERSON, 

failure  of  representative  of,  to  object  to  evidence,  p.  342. 

INCONSISTENCY, 

impeachment  of  witness  by  proof  of  inconsistent  statements,  see  Im- 
peachment of  Witness, 
between  causes  of  action,  p.  127. 

election  as  to,  p.  127. 
between  defenses,  p.   127. 
election  as  to,  p.  127. 
between  special  findings,  p.  906. 
between  different  parts  of  special  verdict,  pp.  875,  876. 

correcting  by  amendment,  p.  888. 
between  general  and  special  verdict,  necessity  for  exception,  p.  378. 
between  special   findings   and   general  verdict,   pp..  873,   875,   884,   885, 

904. 
between  general  verdict  and  answers  to  interrogatories,  correcting  by 
motion  for  new  trial,  p.  892. 
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between  positive  testimony  and  physical  facts,  p.  670. 
instructions  as  to,  p.  726. 

INCORPORATION, 

question  for  jury  as  to,  p.  567. 

INCREASED  DAMAGES, 
mode  of  allowing,  p.  772. 

INCREASE  IN  COST  OF  LIVING, 
judicial  notice  of,  p.  496. 

INCREDIBLE  PACT, 

instruction  as  to  testimony  to,  p.  763. 

INCRIMINATION, 

privilege  of  witness  against,  see  Privilege  of  Witness. 

INDECENT  EVIDENCE, 

prohibition  against  publication  of,  p.  6. 

INDECENT  QUESTIONS, 

preventing  putting  of,  to  witness,  p.  195. 
putting  to  young  child  as  witness,  p.  196. 

INDEEINITENESS, 

in  pleading,  remedy  for,  p.  139. 

INDEMNIFICATION, 

of  party  by  witness,  as  showing  interest,  impeaching  him,  p.  282. 

INDEMNITY, 

as  essential  to  depriving  witness  of  privilege,  p.  208, 

INDEMNITY  INSURANCE, 

asking  prospective   jurors  questions   suggesting  defendant's  protection 
by,  p.  79. 

INDEPENDENCE, 

of  special  verdict,  p.  874. 

INDEPENDENT  CONTRACTORS, 

question  for  jury  as  to  who  are,  p.  567. 

INDEXING, 

of  judgment,  necessity,  p.  914. 

INDICTMENT, 

against  witness,  cross-examination  as  to,  pp.  255,  290. 
impeachment  of  witness  by  proof  of,  p.  289. 
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INDIRECT  FINDING, 
effect  of,  p.  907. 
when  special  finding  is,  p.  907. 

INDORSEMENTS, 

introduction  of,  with  document,  p.  335. 
parol  evidence  as  to,  p.  504. 

INDUCTIVE  SCIENCE, 

reading  book  of,  in  argument,  p.  688. 
statements  in  books  of,  as  evidence,  p.  467. 

INFAMOUS  CRIME, 

conviction  of,  as  disqualifying  juror,  p.  83. 

INFANT, 

admissions  in  pleading  verified  by  guardian  ad  litem,  p.  415. 

capacity  of,  for  contributory  negligence,  p.  595. 

contributory  negligence  of,  as*  question  for  jury,  p.  620. 

exKibition  of,  to  jury,  p.  425. 

failure  of  representative  of,  to  object  to  evidence,  p.  342. 

oath  to,  as  witness,  p.  193. 

postponement  of  action  until  infant  arrives  at  age,  p.  31. 

presumption  of  jurisdiction  and  regularity,  as  against,  p.  497. 

putting  indecent  questions  to,  as  witness,  p.  196. 

question  for  jury  as  to  infancy,  p.  568.- 

question  for  jury  as  to  negligence  of  and  towards,  see  Questions  of 

Law  and  Fact, 
right  to  exclude  plaintiff's  children,  p.  6. 
taking  judgment  in  favor  of,  in  name  of  next  friend,  p.  917. 

INFERENCE, 

see  Presumption. 

INFERENTIAL  FACTS, 

in  special  verdict,  pp.  865,  867. 

INFERIOR  COURTS, 

see  also  Justice  of  the  Peace, 
number  of  jurors  in,  p.  848. 
other  engagements  of  counsel  in,  as  ground  for  postponement,  pp.  35,  36. 

INFIRM  WITNESS, 

leading  questions  to,  p.  225. 

INFORMALITY, 

in  general  verdict,  p.  804. 
in  special  verdict,'  p.  874. 

INFORMATION,    ' 

for  crime  as  disqualifying  juror,  p.  83. 


INDEX.  io;3o 

INFORMATION  AND  BELIEF, 

allegations  on,  in  affidavit  for  postponement,  p.  55. 
frivolouaness   of   answer   denying,   p.   124. 
pleading  on,  use  of,  as  evidence,  p.  422. 

INJUInCTION, 

against  entry  of  judgment,  p.  931. 
exhibition  of,  in  tortious  action,  p.  480. 

INK, 

experiment  to  show  composition  of,  p.  445. 

INNKEEPERS, 

disqualification  as  juror,  of  guest  at  inn,  p.  93. 

question  for  jury  as  to  guest's  notice  of  existence  of  safe,  p.  581. 

question  for  jury  as  to  negligence  of,  p.  634. 

INQUIRIES, 

by  impeaching  witness  as  to  reputation,  p.  284. 

by  third  person  in  consequence  of  reference,  admissibility,  p.  506. 

to  show  diligence  in  procuring  absent  testimony,  pp.  44,  j3. 

INSANE  PERSON, 

failure  of  representative  of,  to  object  to  evidence,  p.  342. 

INSANITY, 

cross-examination  of  witness  as  to,  p.  247. 

effect  of,  on  credibility,  as  jury  question,  p.  550. 

impeachment  of  witness  -testifying  as  to,  pp.  272,  275. 

hypothetical  question  as  to,  p.  222. 

opinion  as  to  whether  suicide  is  evidence  of,  as  disqualifying  juror,  p. 

97. 
opinion  evidence  as  to,  p.  501. 
question  for  jury  as  to,  p.  572. 
as  ground  for  continuance,  p.  32. 

INSOLENCE, 

of  trial  court  in  reproving  counsel,  p.  2. 

INSOLVENCY, 

of  defendant,  as  ground  for  voluntary  nonsuit,  p.  541. 

INSPECTION, 

by  jury,  see  View. 

of  buildings,  question  for  jury  as  to  negligence  in,  p.  618. 

of  document  produced  on  notice,  p.  477. 

of  paper  used  to  refresh  memory,  p.  236. 

of  proposed  question  to  jury,  p.  899. 

INSPECTOR, 

of  banks,  excusing  from  jury,  p.  109. 
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INSTRUCTIOXR, 

see  chapter  xxill.,  p.  696  et  seq. 

argumentativeness,  p.  724. 

as  to  rules  of  law  to  be  followed  by  jury,  p.  812. 

certainty,  p.  721. 

clearness,  p.  721. 

comments  by  counsel  as  to,  p.  691. 

consideration  of,  in  entirety,  p.  698. 

consistency,  p.  726. 

counsel's  right  to  see,  p.  706. 

defining  and  explaining  technical  terms,  p.  728. 

deflniteness,  p.  721. 

form  and  style,  generally,  p.  720. 

discretion  as  to,  p.  720. 
further  instructions,  see  Further  Instructions, 
harmony  between,  p.  726. 
office  of  generally,  p.  698. 

permitting  jury  to  take  with  them  on  retiring,  p.  782. 
power  of  court  to  give,  p.  699. 
state  statutes  as  to,  in  Federal  courts,  p.  702. 
to  witness  as  to  privilege,  p.  207. 

where  case  turns  on  doubtful  question  of  law,  p.  771. 
Bequests  for. 

after  some  of  jury  have  left  the  jury  box,  p.  793. 

amended  or  substituted  requests,  p.  713. 

by  jury  for  further  instructions,  p.  792. 

by  party  for  further  instructions,  p.  792. 

segregation  of  particular  fact  in  prayer  for,  p.  733. 

complex  requests,  p.  709. 

counsel's  right  to  see  or  hear  adversary's  requests,  p.  706. 

limiting,  p.  710. 

indorsing  "given"  or  "refused,"  pp.  377,  712. 

failure  to  write  "'given"  on  margin,  p.  399. 

modification  of,  pp.  705,  706,  710,  730. 

necessity  for  exception,  p.  377. 

oral  modification  of  written  charge,  p.  719. 
necessity  for,  p.  699. 
necessity  for  numbering,  p.  703. 
necessity  that  parties  sign,  p.  703. 

omission  of  material  issue,  right  to  refuse  or  modify,  p.  730. 
oral  requests,  p.  704. 
party's  right  to  request,  p.  702. 
qualifying,  p.  710. 
requiring  written  request,  p.  702. 
right  to  modify,  pp.  706,  710,  730. 
ruling  on,  p.  706. 
striking  out  defective  part,  p.  710. 
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INSTRUCTIONS—  (continued). 

time  for,  p.  702. 

to  find  certain  way  as  to  particular  facts,  p.  743. 
Necessity  for  vyriiing. 

charge  subsequently  reduced  to  writing,  p.  719. 

cliarge  tal<en  down  by  stcno;:irapher,  p.  718. 

direction  to  find  tpccially,  p.  894. 

discretion  as  to,  p.  714. 

further   instructions  to  jury,   p.   794, 

in  absence  of  request,  p.  702. 

necessity  for  exception  to  oral  instructions,  p.  377. 

numbering  paragraphs  of  charge,  p.  720. 

oral  explanations,  modifications,  addition,  etc.,  p.  719. 

requiring  charge  to  be  in  writing,  p.  714  et  seq. 

signing  charge,  p.  720. 

statutory  provisions,  p..  714. 

sufficiency  of  exception  to  oral  instructions,  p.  393. 

what  must  be  in  writing,  p.  717. 
As  to  issues  and  pleadings. 

as  to  separate  defenses,  p.  736. 

disparaging  defense,  p.  731. 

as  to  pleadings,  p.  730  et  seq. 

eliminating  issues,  p.  730. 

ignoring  issue,  p.  730. 

limiting  instructions  to  issues  raised,  p.  736. 

propriety  of  referring  to  pleadings,  p.  734. 

singling  out  issue,  p.  730. 

stating  issues,  p.  730. 

submitting  issue  established  by  uncontradicted  evidence,  p.  736. 

submitting  issue  raised  by  evidence  not  objected  to,  p.  736. 

submitting  to  jury  question  admitted  by  pleadings,  p.  736. 

superfluous  allegations,  p.  736. 
On  evidence  and  fads. 

generally,  p.  736  et  seq. 

against  misuse  of  evidence,  p.  757. 

alternative  propositions,  p.  757. 

assuming  specific  fact,  p.  743. 

as  to  affirmative  and  negative  testimony,  p.  757. 

as  to  burden  of  proof,  pp.  741,  742, 

unexplained  use  of  phrase  "burden  of  proof,"  p.  729. 

as  to  circumstantial  evidence,  p.  756. 

as  to  construction   and  effect  of  writing,   p.   768. 

as  to  credibility  of  witnesses,  p.  762. 

witness  whose  testimony  is  partly  false,  p.  762. 

as  to  evidence  raising  presumption  of  fact,  p.  755. 

as  to  expert  testimony,  p.  765. 

as  to  extent  of  conflict  in,  p.  759. 
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INSTRUCTIONS— (cojitmued). 

as  to  failure  to  produce  cumulative  evidence,  p.  761. 

as  to  impeach  testimony,  p.  761. 

as  to  incredible  fact,  p.  703. 

as  to  lack  of  evidence,  p.  750. 

as  to  omi.ssion  to  call  witness,  p.  759. 

as  to  presumption  of  fact,  p.  742. 

as  to  presumptions  of  law,  p.  7-12. 

as  to  refusal  to  produce  document,  p.  761. 

as  to  requisite  cogency  of  evidence,  p.  769. 

civil  issue,  ,p.  769. 

as  to  crime,  p.  770. 
as  to  result  of  testimony,  p.  756. 
as  to  suflBciency  of  evidence,  p.  755. 
as  to  testimony  of  party,  p.  759. 

vehen  contradicted  by  liinis?lf,  p.  759. 
as  to  unimpeached  and  uncontradicted  testinrony,  p.  761. 
as  to  weight  of  evidence,  p.  752. 

expert  testimony,  pp.   552,  553. 

expressing  opinion  on,  p.  752. 

of  particular  witness,  p.  756. 
conforming  to  facts  in  evidence,  p.  738. 

giving  undue  prominence  to  testimony  of  particular  witness,  p.  732. 
ignoring-  evidence,  p.  749. 

instructions  sua  sponte  on  credibility  of  evidence,  p.  699. 
judge  of  Federal  court  expressing  opinion,  p.  742. 
limiting  to  evidence,   p.  736. 
on  right  to  disregard  evidence,  p.  750. 
stating^  evidence  in  detail,  p.  746. 
stating  testimony  in  language  of  witness,  p.  749. 
summing  up  and  stating  evidence,  p.  746. 

discretion  as  to,  p.  746. 
necessity  of  defining  punitive  damages,  p.  730. 
necessity  of  defining  proximate  cause,  p.  730. 
necessity  of  delining  imbecility,,  p.  730. 
necessity  of  defining  ordinary  and  reasonable  care,  p.  730. 
As  to  verdict. 

as  to  answering  all  interrogatories  and  returning  as  special  verdict, 

p.  882. 
as  to  double  or  treble  damages,  p.  772. 
as  to  effect  of  verdict,  p.  772. 

on  costs,  p.  772. 

on  imprit^onnient,  p.  772. 
as  to  form  of  general  verdict,  p.  881. 
as  to  interest  on  actual  damages,  p.  771. 
as  to  preparation  of  special  verdict,  p.  883. 
that  jury  have  right  to  render  special  verdict,  p.  869. 
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INSTRUCTIONS— ( conhJii/ ed ) . 

that  jury  may  modify  draft  of  special  verdict  submitted,  p.  880. 
Conformity  of  verdict  to. 

responsiveness  of  special  verdict  to,  p.  872. 

verdict  disobedient  to,  p.  813. 

correcting  verdict  to  conform  to,  p.  851. 
Exceptions  generally. 

exceptions  to  instructions,  p.  774. 

form  of,  p.  385. 

time  for  taking,  pp.  382,  774. 
Necessity  for  exceptio^is. 

giving  or  refusing,  p.  376. 

to  modification  of  instructions,  p.  377. 
Sufficiency  of  exceptions.        '( 

charge  containing  independent  and  distinct  propositions,  p.  391. 

to  giving  or  refusing,  p.  .'illU. 

to  oral  instructions,  p.  393. 

to  particular  proposition,  p.  391. 

to  portion  of  charge,  p.  391. 

to  variance  from  request,  p.  774. 

INSUBORDINATION, 

question  for  jury  as  to  justification  for  act,  p.  564. 

INSUFFICIENCY, 

of  answer,  see  Answer. 

of  complaint,  dismissal  for,  see  Dismissal. 

INSURABLE  GOOD  HEALTH, 
question  for  jury  as  to,  p.  572. 

INSURANCE, 

construction  of  policy  as  function  of  court,  p.  584. 
election  between  counts,  p.  131. 
.    impeachment  by  plaintiff  of  officer  of  defendant  called  as  witness,  p. 

311. 
impeachment  of  agent  by  proof  of  interest,  p.  282. 
parol  evidence  to  identify  beneficiary,  p.  504. 
reference  in  argument  to  defendant's  protection  by,  p.  687. 
refreshing  recollection  as  to  goods  insured,  p.  233. 
right  to  open  and  close  in  action  on  policy,  p.  150. 
Selection  of  juror. 

asking  juror  as  to  whether  he  is  insured  by  specified  company,  p.  82. 
asking  jurors  questions  suggesting  defendant's  protection  by  indemnity 

insuranre,  p.  79. 
asking  prospective  juror  as  to  interest  in  any  insurance  company,  p. 

80. 
excusing  person  in  insurance  business  as  juror,  pp.  108,  111. 
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INSUEANCE— Cco«<im«ed). 
Questions  of  law  and  fart. 
breach  of  conditions,  p.  584. 
cause  of  injury  or  death,  p.  558. 
compliance  with  conditions,  p.  586. 
insurable  good  health,  p.  572. 
predetermination  to  commit  suicide,  p.  577. 
prohibited  use  of  liquors,  p.  573. 
total  destruction  of  property,  p.  586. 
total  disability,  p.  572. 
truth  or  falsity  of  warranties,  p.  586. 
vacancy  or  nonoccupancy,  p.  574. 
waiver,  p.  580. 

whether  policy  was  wagering  contract,  p.  583. 
reasonableness  of  time  of  notice  provided  in  policy,  p.  560. 
meaning  of  word  "additions''  in'  contract,  p.  585. 
prohibited  articles,  construction  of  term,  p.  585. 

INTEGEITY, 

corroboration  by  proof  of  general  character  for,  p.  316. 
impeachment  of  witness  by  proof  of  general  reputation  for,  p.  283. 

INTEMPERANCE, 
see  Drunkenness. 

INTENT, 

fraudulent  intent,  see  Fraudulent  Intent, 
evidence  as  to,  p.  490. 

common-law  rule,  p.  490. 
rule  under  statutes,  p.  491. 
of  transaction,  evidence  of,  p.  493. 
parol  evidence  as  to,  p.  504. 
question  for  jury  as  to,  p.  577. 
to  apply  for  postponement,  p.  12. 
of  landlord  who  relets  premises  after  abandonment  question  for  the 

jury,  p.  578, 
as  to  passing  of  title  under  contract  for  sale  of  goods  to  be  produced 
or  manufactured,  p.  578. 

INTEREST, 

computing  in  verdict,  p.  827. 

failure  of  verdict  to  fix  rate  of,  p.  828. 

improper  allowance  of,  in  verdict,  p.  835. 

on  actual  damages,  instruction  as  to,  p.  771. 
Of  juror, 

disqualifying  juror,  p.  87  et  seq. 

excusing  juror  for,  p.  106  et  seq. 

in  pending  suit  as  ground  for  challenge  of  juror,  p.  83. 
Of  witness. 

of  witness,  p.  668. 
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INTEREST—  ( con  tinned ) . 

of  attesting  witness,  eflfect,  p.  510. 

asking  witness  reason  for,  on  re-examination,  p.  258. 

cross-e.xamination  as  to,  to  test  credibility,  p.  250. 

examination  to  show,  p.  191. 

impeacliment  of  witness  by  proof  of,  p.  280. 

impeachment  after  denial  of,  on  cross-«xamination,  p.  295. 

necessity  for  submitting  interested  testimony  to  jury,  p.  668. 

of  attorney,  competency  of,  p.  459. 

to  afTect  credibility  of  witness,  p.  459. 
postponement  to  allow  making  interested  persons  ps.rties,  p.  15. 
power  of  jury  as  to  adopting  testimony  of  interested  witness,  p.  813. 
who  is  an  interested  witness,  p.  668. 

INTERLINEATION, 

modification  of  requested  instruction  by,  p.  711. 

INTERLOCUTORY  ORDERS, 

necessity  for  exception  to,  p.  370. 

INTERPLEADER, 

order  of  peremptory  challenges  by,  p.  103. 

INTERPRETER, 

administration  of  oath  to  witness  through,  p.  259. 

correction  of  testimony  through,  p.  259. 

deaf  and  dumb  person  as,  p.  260. 

deaf  mutes  giving  evidence  through,  p.  259. 

discretion  as  to  employing,  p.  260. 

examination  of  the  witness  through,  p.  259. 

impeaching  accuracy  of,  p.  259. 

INTEKROGAllON, 

to  discover  other  witnesses,  p.  493. 
to  proposed  jurors,  p.  77  et  seq. 

INTERROGATORIES, 

see  also  Special  Interrogatories. 

right  to  postponement  for  adversary's  failure  to  answer,  p.  42. 

admissibility  of,  to  impeach  witness,  p.  278. 

comments  by  counsel  on  form  of,  p.  682. 

refusal  to  read  answers,  p.  341. 

INTERRUPTION, 

by  adverse  counsel  in  argument,  p.  692. 

INTERVENTION, 

to  question  propriety  of  judgment,  p.  929. 

INTIMIDATION, 

inducing  agreement  of  jury  by,  p.  736. 
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INTOXICATING  LIQUORS, 

cross-examination  as  to  use  of,  p.  251. 

as  ground  for  continuance,  p.  31. 

drinking  of,  by  jury,  p.  788. 

consumption  of,  by  jurors  as  ground  for  new  trial  or  reversal,  p.  790. 

excusing  juror  for  use  of,  p.  106. 

impeaching  witness  by  proof  of  conviction   of  violating  excise  laws, 

p.  289. 
prejudice  against  liquor  business  as  disqualifying  as  juror,  p.  98. 
question  for  jury  as  to  intoxicating  nature  of  beverage,  p.  573. 

INTOXICATION, 
see  Drunkenness. 

INTRODUCTORY  QUESTIONS, 
leading  witness  in,  p.  223. 

INVOLUNTARY  NONSUIT, 
see  Compulsory  Nonsuit. 

IRON  SAFE  CLAUSE, 

question  for  jury  as  to  waiver  of,  p.  580. 

IRRELEVANT  CONCLUSIONS, 

in  special  verdict,  disregarding,  p.  877. 

IRRELEVANT  EVIDENCE, 

power  of  court  to  strike  out,  p.  410. 

IRRELEVANT  MATTER, 

cross-examination  as  to,  p.  251. 
impeachment  of  witness  as  to,  p.  295. 
in  pleading,  motion  to  strike  out,  p.  135. 

reading  of,  in  opening,  p.  165. 
re-examination  on,  p.  257. 
reference  to,  in  opening,  p.  164. 

IRRELEVANT  QUESTION, 
to  witness,  p.  215. 

I RRESPONSIVENESS^ 

see  also  Responsiveness. 

of  answer,  instruction  to  disregard,  p.  402. 

striking  out,  p.  402. 
of  verdict  to  instructions,  p.  813. 
of  verdict  to  issues,  p.  816.    ' 

ISOLATED  PARAGRAPHS, 

considering  charges  to  jury  according  to,  p.  698. 
ISSUES, 

instructions  on,  see  Instructions. 


ISSUES— {continued) . 

withdrawal  of,  from  Jury,  see  Taking,  Case  from  Jury. 

findings  in  special  verdict  outside  of,  p.  809. 

necessity  that  case  be  at  issue,  p.  6. 

responsive  of  verdict  to,  p.  816.  ,  ;    , 

riglit  to  judgment  on  pleadings  where  material  issue  raised,  p.  118., 

right  to  postponement  for  amendment  materia-Uy   changing,  p.  17. 


JAIL, 

proof  of  commitment  to,  as  impeachment,  p.  ,316. 

JEW,  ■  -     .1.    :        ■• 

asking  juror  as  to  credit  he  would  give  to  testimony  of,  p.  80. 

JOINDER, 

of  causes  of  action,  p.  127  et  seq. 
of  defenses,  p.  131  et  seq. 

JOINT  DEFENDANTS, 

effect  of  granting  postponement  to  one,  p.  ^6. 
verdict  against  one  only,  p.  818. 

JOINT  EXCEPTION, 
sufficiency  of,  p.  382. 

JOINT  OBJECTION, 
to  unfit  juror,  p.  77. 

JOINT  PARTIES, 

postponement  to  permit  bringing  in  of,  p.  16. 

JOINT  PROPERTY, 

as  qualifying  both  owners  for  jury  service,  p.  84. 

JOINT  TORT, 

verdict  against  one  defendant  only,  p.  818. 

JOINT  TORT  FEASORS, 

verdict  against,  apportioning  damages,  p:  851. 

JOKE, 

question  for  jury  as  to,  p.  580. 

JUDGE, 

absence  of,  see  Absence  oi  Judge.  v 

action  on  own  motion,  see  Sua  SpOnte. 
amendment  of  special  verdict  by  notes  of,  p,  889. 
application  to,  after  verdict,  see  Application  after  Verdict, 
presence  of,  at  trial,  p.  3.  \',   ,  ,■  i 

Abbott,  Civ.  Jur.  T.— 66. 
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JUDGE — {continued) . 

as  witness,  competency,  p.  494. 

change  of,  necessity  for  exception  to  ruling,  p  372. 

direction  of  verdict  by,  see  Direction  of  Verdict. 

discretion  of,  see  Discretion. 

duty  of,  to  protect  witness,  p.  195. 

functions  of,  see  Questions  of  Law  and  Fact. 

instructions  by,  see  Instructions;  Further  Instructions. 

judicial  notice  by,  see  Judicial  Xotice. 

mandamus  to  compel  entry  of  judgment  by,  p.  931. 

minutes  of,  as  evidence,  p.  502. 

presence  of  another  judge  at  trial  consulting  with  counsel  for  one  of 

the  parties,  p.  6. 
preventing  reading  of  document  to,  for  jury  to  hear,  p.  331. 
proper  person  to  render  judgment,  p.  910. 
reception  of  verdict  by,  see  Verdict, 
stopping  trial  for  sickness  of,  p.  548. 
submission  of  documentary  evidence  to,  p.  331. 
substitution  of,  in  case  of  sickness,  p.  548. 
use  of  minutes  of,  by  jury  during  deliberation,  p.  786. 
which  judge  to  enter  judgment,  p.  911. 
right  of  successor  in  office  to  sign  judgment,  p.  922. 
Powers  of. 

examination  of  witness  by,  pp.  194,  196. 

calling  of  new  witness  by,  p.  197. 

judge's  control  over,  p.  194. 

leading  questions  by,  p.  197. 

private  conference  with  witness,  p.  197. 

questioning  witness  as  to  competency,  p.  191. 

recalling  of  witness  by,  p.  197. 

reluctant  or  evasive  witness,  p.  197. 

seeing  that  witness  comprehends  questions  asked,  p.  197. 

questioning  witness  in  absence  of  counsel,  p.  5. 
excluding  on  own  motion  evidence  offered  provisionally,  p.  335. 
indefinite  postponement  on  court's  own  motion,  p.  9. 
instruction  to  witness  by,  as  to  privilege,  p.  207. 
regulation  of  counsel's  argument  by,  p.  693. 
to  correct  verdict,  p.  851. 

to  decide  whether  answer  will  criminate  witness,  p.  210. 
to  instruct  jury  sua  sponte,  p.  699. 
as  to  requiring  special  verdict,  p.  860. 
to  put  special  questions,  p.  893. 
to  require  jury  to  correct  verdict,  p.  849. 
to  require  special  verdict,  p.  860. 
to  exercise  peremptory  challenge,  p.  106. 
to  set  aside  or  excuse  juror,  p.  106  et  seq. 

time  or  stage  of  case,  p.  109. 
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JUDGE —  ( continued ) . 

sufficiency  of  showing,  p.  110. 

on  motion  of  court  or  against  consent  of  party,  p.  110. 

harmless  error,  p.  111. 

excusing  persons  from  jury  list  or  venire,  p.  112. 

resumption  of  trial  after  substituting  juror,  p.  113. 
to  decide  on  admissibility  of  evidence,  p.  452. 
to  strike  out  evidence,  p.  410. 

on  own  motion,  p.  410. 
to  take  case  from  jury,  p.  638. 
to  withdraw  juror,  p.  542. 
Misconduct  of. 
absence  from  court  room,  see  Absence  of  Judge. 
see  chapter  xviii.,  p.  527  et  seq. 
generally,  p.  1. 

immoderate  reproof  of  counsel  or  witiiess,  p.  2. 
comments  on  witnesses  or  their  testimony,  p.  527. 
complaint  of  consumption  of  time,  p.  529. 
communicating  with  jury  not  in  open  court,  p.  531. 
entering  jury  room,  p.  531. 
exception  to  incidental  remark,  p.  531. 
remarks  to  jury  to  hasten  verdict,  p.  3. 
necessity  for  exception,  p.  372. 

absence  from  court  room,  p.  372. 

remarks  of,  p.  372. 
time  for  exceptions,  p.  382. 
remarks  to  counsel,  pp.  527,  530. 

JUDGE'S  NOTES, 

amendment  of  special  verdict  on  appeal  by,  p.  889. 
reference  to,  to  supply  omission,  p.  180. 

JUDGMENT, 

arrest  of,  see  Arrest  of  Judgment. 

as  part  of  judgment  roll,  p.  920. 

clerk's  minutes  as  temporary  record  of,  p.  920. 

distinguished  from  decree,  p.  925. 

docketing  of,  as  ministerial  act,  p.  912. 

entry  of,  see  Entering  Judgment. 

for  more  than  demanded  in  complaint,  p.  933. 

in  what  book  recorded,  p.  914. 

motion  to  strike  out,  necessity  for  exception,  pp.  367,  368. 

necessity  that  judgment  be  final  to  obtain  review  of  ruling  on  motion 

to  postpone,  p.  69. 
on  the  pleadings,  see  Pleadings. 

on  special  findings  inconsistent  with  general  verdict,  pp.  884,  885. 
on  special  verdict,  irresponsive  to  pleadings  or  charge,  p.  872. 
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JUDGMENT— ( comiin-ued ) . 

relief  from,  for  mistake,  inadvertence,  or  excusable  neglect,  p.  384. 

to  supply  omitted  exceptions)  p.  384.  i 

burden  of  proof  as  to  impeachment,  p.  472. 
rendition  of,  by  court  on  undisputed  state  of  facts,  p.  638. 
reversal  of,  after  refusal  to  adjourn,  p.  66. 
right  to  open  and  close  in  action  on,  p.  150. 
right  of  successor  in  office  of  judge  to  sign,  p.  922. 
signing  and  date  of,  p.  921. 
signing  of,  by  clerk,  p.  911. 
time  for  recording,  p.  924. 
conflict  between  clerk's  entry  and  solemn  judgment  of  the  court,  p. 

916. 
unsupported  by  pleadings,  necessity  for  exception^:  p.  367. 
what  constitutes,   p.   915. 
what  judgment  must'  show,  p.  ■917. 
omission  of  dollar,  sign  or  word  "dollars;"  p.  918. 
■     in  action  against  partnership,  p.  918.        i^ 
vacating,  p.  932.  ■  - 

JUDGMENT  BOOK, 

adjustment  of  costs  before  entry  in,  p.  918. 
necessity  for  entering   judgment   in,  p.   914. 

JUDGMENT  FORMS, 
effect  of,  p.  916. 

JUDGMENT  roll; 

clerk's  minutes  as  temporary  record  pending  making  up  of,  p.  920. 

docketing  and  filing  of,  as  entry  of  judgment,  p.  910. 

duty  to  prepare, , p.  913. 

failure  of  clerk  to  sign,  p.  922. 

filing  special  verdict  as  part  of,  p.  909. 

form  of,  p.  920. 

minute  by  clerk  on  back  of,  p.  923, 

presumption  of  adequacy  of,  p.  465. 

what  constitutes,  p.  920. 

JUDICIAL  NOTICE, 

of  what  facts,  p.  494  et  seq.. ; 

of  corporate  business,  p.  495. 

of  days  of  week,  p.  494.  '•. 

of  facts  shown  by  almanac,  p.  494. 

of  facts  within  judge's  knowledge,  p.  494, 

measured  by  general  knowledge,  pi  494. 

of  acts  of  Congress,  p.  495. 

of  abbreviations,  p.  448. 

of  abbreviations  in  stating,  directions,  p.  495. 

of  meaning  of  Words  and  phrases  and  idioms,  p.  495. 
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JUDICIAL  NOTICE—  ( coil  H»i  ued ) . 

of  increase  in  the  cost  of  living,  p.  496. 

of  decrease  in  the  purchasing  power  of  the  dollar,  p.  496. 

of  city  ordinances,  p.   495. 

of  population,  p.  495. 

of  fidelity  of,  photograph,  p.  4.37. 

of  existence  and  expiration  of  Federal  control  of  Public  Utilities,  p. 

495. 
of   conditions,  upon   which   Public   Utilities   were   taken   over   by   the 

government,   p.   495.  .     ', 

of  notary's  seals,  p.  502. 
comment  on  facts  of  which  the  court  must  take,  p.  683. 

JUDICIAL  RECORDS, 
see  Records. 

JURIDICAL  DAYS, 

what  acts  must  be  performed  on,  p.  924. 

JURISDICTION,        •  ■• 

dismissing  after  verdict  for  want   of,  p.   938. 

of  justice  of  the  peace,  ouster  of,  by  postponement,  p.'72  et  eeq. 
withdrawal  of  motion  to  dismiss  for  want  of,  p.  116. 

JURISDICTIONAL  FACTS, 
presumption  of,  p.   497. 

in  inferior  court,  p.  497. 

in  court  of  general  jurisdiction,  p.  497. 
sufficiency  of  evidence  of,  p.  497. 

JURISPRUDENCE, 

of  states,  judicial  notice  of,  in  Federal  court,  p.  498.     " 

JURY,  ,,,,   ,      ,,         ,,;        .■;,.  ,,_      ,, 

arguing  as  to  admissibility  of  evidence,  before,  p.  39.1. 

attendance  of  parl^,  on  circuit  .coyrt  as  Juror,,  as  ground  for  continu- 
ance in  justice's  court,  p.  28. 

communication  with,  by  judge,  p.   531.  '  i   ; 

corroboration  of  witness  by  testimony  of  juror,  p.  321.' 

counsel's  address  to.  see  Argument  of  Counsel. 

custody  of,  see  Custody  of  Jury.  ■' 

deliberations  of,  see  Deliberations  of  Jury. 

discharge  of,  see  Discharge  of  Jury. 

forem'an  of,  see  Foreman. 

giving  instruction  Ih  response  to  question  by  juror,  p.  703: 

illness  of  juror,  as  ground  for  withdrawal  of  juror,,,  p.  545. 

impaneling  of,  see  Impaneling  the  tfury. 

instructions  to,  see  Instructions ;   Further  Instructions. 

judgment  on  special  findings  inconsistent  with  general  verdict  as  vio- 
lation of  right  of  trial  by,  p.  884. 
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JURY —  ( continued ) . 

misconduct  of,  see  Misconduct. 

number  of,  p.  808. 

women  as  members,  p.  77,- 

offer  of   evidence   in  hearing  of,   p.   330. 

discretion  as  to  permitting  withdrawal,  p.  331. 
partiality  of,   see   Partiality, 
passion  of,  see  Passion. 

place  for  receiving  verdict  where  juror  is  ill,  p.  835. 
polling  of,  see  Polling  Jury, 
prejudice  of,  see  Prejudice, 
presence  of  on  opening  sealed  verdict,  p.  855. 
proof  of  tampering  with  juror,  p.  512. 
questions  for,  see  Questions  of  Law  and  Fact, 
requiring  counsel  to  impanel,  in  aosence  of  client,  p.  3. 
right  of,  to  act  on  own  knowledge  of  facts,  p.  786. 

to  pass  on  admissibility  of  evidence,  p.  355. 
right  to   postponement   for  purpose   of   obtaining,  p.   17. 
right  to  trial  by,  see  Right  to  Jury  Trial, 
separation  of,  see  Separation  of  Jury, 
special  findings  by,  see  Special  Findings, 
special  interrogatories  to,  see  Special  Interrogatories, 
special  questions  to,  see  Special  Questions, 
special  verdict  by,  see  Special  Verdict, 
taking  case  from,  see  Taking  Case  from  Jury. 

function  in  deciding  upon  admissibility  of  dying  declarations,  p.  551 
use  of  juror's  minutes  of  testimony  during  deliberation,  p.   786. 
taking  out  documents  of  questioned  authenticity,  p.  781. 
using  testimony  of,  to  correct  verdict,  p.  852. 
verdict  of,  see  Verdict, 
correction  of  verdict  by,  see  Verdict, 
view  by,  see  View, 
withdrawal  of  juror,  see  Withdrawal  of  Juror. 

JURY  LIST, 

excusing  persons  from,  p.  112. 

JURY  ROOM, 

effect  of  judge  entering,  p.  531. 

judge  going  to,  to  give  fvirther  instructions,  p.  798. 

permitting  stenographer  to  enter  to  read  notes  to  jury,  p.  779. 

taking  case  from  jury  after  retirement  to,  p.  641. 

JUSTICE  OF  THE  PEACE, 

as  witness,  competency,  p.  494. 

compelling  election  between  inconsistent  counts  on  appeal,  p.  1.''2. 

dismissal  of  appeal  from,  necessity  for  exception,  p.  367. 
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JUSTICE  OF  THE  PEACE— (com tinned ) . 

number  of  jurors  in,  action  before,  p.  848. 
power  of,  to  cliarge  jury,  p.  699. 
judicial  notice  of  abbreviation  of,  p.  448. 
Adjournment  by. 

generally,  pp.  28,  29. 

attendance  of  party  on  circuit  court  as  juror  as  ground  for,  p.  28. 

discretion   or   power   as   to   permitting  opposition   to  application   for 

p.  59. 
engagement  of  counsel  before,  as  ground  for,  pp.  35,  36. 
failure  to  specify  time  and  place,  p.  74. 
granting  of,  without  affidavit,  p.  50. 
ouster  of  jurisdiction,  by,  p.  72  et  seq. 
holding  cause  open,  p.  75. 
by  failure  to  try  at  time  appointed,  p.  72. 
to  Thanksgiving  Day,  effect,  p.  71. 

JUSTIFICATION, 

right  to  open  and  close  under  plea  of,  p.  151. 


K. 


KEROSENE, 

question  for  jury  as  to  adulteration  of,  p.  573. 

KINSHIP, 

inquiring  into  juror's  relationship  to  party,  p.  80. 

KISSING  BIBLE, 

on  administering  oath  to  witness,  p.  192  et  seq. 

KNOWLEDGE, 

see  also  Ignorance;  Notice. 

of  facts,  right  of  jurors  to  act  on,  p.  786. 

question  for  jury  as  to,  p.  580. 

KORAN, 

swearing  Mohammedan  upon,  as  witness,  p.  193. 


LABOR  DAY, 

effect  of  postponement  to,  p.  71. 

LABORING  MAN, 

sympathy  for,  as  disqualifying  juror,  p.  98. 
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LABOR  UNIONS, 

asking  jurors  as  to  prejudice  against,  p.  80. 

LANDLORD  AND  TENANT, 

disqualification  of  tenant,  as   juror,   pp.   92,  93. 
excusing  juror  for  expressed  hostility  to  landlords,  p.  ]08. 
question  for  jury  as  to  landlord's  liability  for  tenant's  injuries,  p.  618. 
intent  of  landlord   who  relets   premises  after   abandonment   question 
for  the  jury,  p.  578. 

LANGUAGE, 

proof  of  usage  of,  p.  517. 

LARCENY, 

cross-exa-mining   witness    as    to   indictment    for,    for   purpose    of   im- 
peachment, p.  291. 
impeachment  of  witness  by  proof  of,  pp.  289,  293. 

LAW, 

conclusions  of,  see  Conclusions  of  Law. 

duty  of  jury  to  take  from  court,  p.  813. 

necessity  for  finding  facts  implied  by,  in  special  verdict,  p.  868. 

of  other  jurisdiction,  p.  497.  ' 

judicial  notice  of,  p.  498. 

presumption  as  to,  p.  497.  ,   , 

presumption  of,  shifting  burden  of  proof,  p.  471.  , 
province   of   court   and   jury   on   questions   of,   see   Questions   of  Law 

and  Fact, 
statement  of,  in  opening,  p.  164. 
stating  or  reading  in  argument,  p.  690. 

LAW  AGENT,  '         ' 

absence  of,  as  ground  for  postponement,  p.  32. 

LAW  AND  ORDER  LEAGUE, 

qualification  of  members  of,  as  jurors,  p.  88. 

LAW  BOOKS, 

permitting  jury  to  take  with  them  on  retiring,  p.  786. 
reading  from,  in  argument,  p.  690. 
as  evidence,  p.  469. 

LAW  COMMISSIONERS, 

number  of  jurors  in  court  of,  p.  848. 

LAW  OF  THE  CASE, 

instructions  as,  p.  813. 

LAYMAN, 

complaints  of  pain  to,  admissibility,  p.  482. 
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LEADING  COUNSEL. 

absence  of,  aa  ground  for  continuance,  p.  33. 
illness  of,  as  gi-ound  for  continuance,  p.  28. 

LEADING  QUESTIONS, 
by  court,  p.  197. 
discretion  of  court  as  to,  p.  223. 
introductory  questions,  p.   223. 
on  cross-examination,  p.  227. 

questions  necessarily  leading  from  nature  of  inquiry,  p.   223. 
reversible  error  as  to,  p.  223. 
submission  of,  to  jury,  p.  896. 
to  adverse  witness,  p.  239. 
to  one's  own  witness,  p.   225. 
discretion   as  to,  p.   225. 
what  are,  p.  223. 

LEAVE, 

to  amend  pleading,  p.  413. 

LEGAL  HOLIDAY, 

docketing  judgment  on,  p.  926. 
effect  of  postponement  to,  p.  71. 

LEGAL  PRESUMPTION, 

shifting  of  burden  of  proof  by,  p.  471. 

LEGAL  PROXIMITY, 

question  for  jury  as  to,  p.  559. 

LEGAL  SERVICES, 

opinion  evidence  as  to  value  of,  p.  518, 

LEGISLATURE, 

attendance  of  counsel  on  session  of,   as  ground  for  '  cootinuance,  pp. 
36,  37. 
affidavit  as  to,  p.  54. 

LEGITIMACY, 

of  child,  proof  of,  by  showing  to  jury,  p.  426. 

LENGTH, 

of  argument  to  jury,  p.  679. 

LEtTER  BOOfe,    ' 

as  evidence,  p.  500. 

LETTER  BOX, 

presumption  of  receipt  of  letter  put  in,  p.  500. 

LETTER  CARRIER,  '     '      '      : 

presumption  of  receipt  of  letter  igiven  to;  p.  500. 
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LETTERS, 

client's   failure   to    receive   letter   from    attorney   as   ground    for   post- 
ponement, p.  29. 
showing  inability  to  have  vritness  present  from,  p.  475. 
presumption   of  receipt  from   mailing,  p.  499. 
As  evidence. 

genersiHy,  p.  498. 

as  connected  part  of  correspondence,   p.   513. 

admissibility  of  unanswered  letter  in  behalf  of  writer,  p.  499. 

establishment  of  authenticity  or  genuineness,  p.   499. 

introducing  part  of  correspondence  in  evidence,  p.  337. 

refreshing  recollection  from,  p.  235. 

to  impeach  witness,  p.  276. 

admissibility  of  answers  to,  in  explanation,  p.  264. 

necessity  for  laying  foundation,  p.  267. 
to  prove  tampering  with  witnesses,  p.  512. 

LIBEL  AND  SLANDER, 

interest  disqualifying  juror  in  action  for,  p.  88. 

limiting  number  of   witnesses   as   to   plaintiff's   reputation   in   action 

for,  p.  202. 
order  of  introducing  proof  of  good  character,  p.  176. 
pleading  truth  as  republication,  p.  413. 
question  for  jury  as  to  actionability,  p.  588. 
question  for  jury  as  to  justification,  p.  589. 
question  for  jury  as  to  proper  exercise  of  privilege,  p.  588. 
right  to  open  and  close  in  action  for,  pp.  144,  150. 
setting  aside  verdict  in,  for  inadequacy,  p.  834. 
stating  amount  of  recovery  in  verdict,  p.  763. 
withdrawing  case  from  jury,  in  action  of,  p.  640. 

LIBERAL  CONSTRUCTION, 
of  special  verdict,  p.  887. 

LIFE  TABLES, 

as  evidence,  p.  468. 

LIGHTING, 

question  for  jury  as  to  negligence  in  death  by,  p.  621. 

LIGHTS, 

in  highway,  question  for  jury  as  to  absence  of,  as  negligence,  p.  605. 

LIMITATION  OF  ACTIONS, 

effect  of,  on  right  to  claim  privilege  as  witness,  p.  207. 
burden  of  proof,  p.  472. 

LIMITED  PARTNERSHIP  ACT, 

question  for  court  as  to  right  to  protection  of,  p.  567. 
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LIMITING, 

evidence  by  bill  of  particulars,  p.  466. 
number  of  witnesses,  p.  201. 

time  for  exception,  p.  382. 

necessity  for  exception,  p.  372. 

LINEMAN, 

question  for  jury  as  to  negligence  of,  p.  623. 

LIQUOR  BUSINESS, 

prejudice  against  disqualifying  as  juror,  p.  98. 

LITIGATION, 

disqualification  as  juror  by,  pp.  83,  98. 

LOCALITY, 

(iroof  of  usage  of,  p.  516. 

LOCAL  PRACTICE, 

to  regard  instructions  as  excepted  to,  p.  379. 

LOCUS  IN  QUO, 

view  of,  by  jury,  p.  437. 

LOGS, 

question  for  jury  as  to  abandonment  of,  p.  579. 

LOSS, 

from  personal  injuries,  proof  of,  p.  500. 
question  for  jury  as  to  cause  of,  p.  557. 

LOST  INSTRUMENT, 

memorandum  of,  as  evidence  of  contents,  p.  501. 
order  of  proving  contents  of,  p.  188. 
secondary  evidence  of  contents,  p.  461, 


M. 


MAILING, 

of  postpaid  notice  of  protest,  p.  500. 


MALICE 


^ICE, 

in  libel,  question  for  jury  as  to,  pp.  588,  589. 


MALICIOUS  PROSECUTION, 

question  for  jury  as  to  correctness  of  counsel's  advice,  p.  590. 
question  for  jury  as  to  probable  cause  for,  p.  564. 
right  to  open  and  close  in  action  on,  p.  151. 
setting  aside  verdict  for  inadequacy,  p.  834.  : 
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MALPRACTICE, 

exhibition  of  person  to  jury  in  action  for,  p.  428. 

IIANDAMUS, 

motion  to  quash  writ,  necessity  for  exception^  p.  369. 

to  compel  dismissal  of  action  after  continuance  by   justice,  p.   50 

to  compel  entry  of  judgment,  p.  931. 

MANUFACTURED  ARTICLE, 

privilege  against  disclosing  ingredients  of,  p.  204. 

MAPS, 

introduction  in  evidence,  p.  478. 
competency  of,  as  question  for  court,  p.  356. 
permitting  jury  to  take  with  them  on  retiring,  p.  786. 
postponement  for  purpose  of  examining,  p.  544, 
use  of,  in  opening,  p.  163. 

MARKING, 

of  document,  as  exhibit,  p.  327. 

of  instructions,  as  "given"  or  "refused,"  p.  712. 

MARRIAGE,  '       ' 

evidence  of,  p.  504. 
question  for  jury  as  to  existence  of,  p.  568.  .,   r    , 

MARRIED  WOMAN, 

conclusiveness  on,  of  admissions  by  counsel,  p.  454.    ; . 

MASON, 

disqualification  of,  as  juror,  p.  94.  i      ■ 

impeachment  of  witjiess  by  proof  of  expulsion  of,  p.  293. 

MASTER  AND  SERVANT, 

disqualification   of  servant,   as   juror,  pp.   92  et  seq. 

employee  of  bondsmen,  p.  94. 
excusing  servant  as  juror,  p.  108. 
fellow  servants,  see  Fellow  Servants. 

impeachment  of  witness  by  proof  of  discharge  from  employment,  p.  281 
Question  for  jury. 

condonation  of  servant's  misconduct,  p.  572. 

existence  of  relation,  p.  568. 

negligence  of  and  towards,  see  Questions  of  Law  and  Fact. 

reasonableness  of  servant's  justification  for  disobedience,  p.  571, 

rightfulness  of  discharge,'  p.  571. ' 

sufficiency  of  cause  of  discharge,  p.  583. 

wheth.er  act  was  within  scope  of  employment,  p.  569. 

MASTERS, 

as  court  officers,  p.  4. 
presence  of,  at  trial,  p.  4. 
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MATE, 

question  for  jury  as  to  justification  for  ins,ubordination  of,  p.  564. 

MATERIAL  FACTS,  '       '  '  '      ' 

findings  of,  in  special  verdict,  p.  867. 
outside  of  issues,  in  special  verdict,  p.  872. 

MATERIALITY, 

necessity  for  showing  materiality  of  evidence  for  whicii  postpoilement 

is, -sought,  p;  51.     ,  -  ■  ' 

of  evidence,  necessity  for  showing,  p.  334. 
of  false  representation,  question  for  jury  as  to,  p.  576. 

MATHEilATICAL  OALCULA,IIONS,'  ■ 

as  evidence,  p.  468. 
sufficiency  of  verdict  requiring,  pp.  823,  827. 

MATRIMONIAL  ACTIONS, 
publicity  of,  p.  3. 

MAXIM,   ,„  .;     ;,     ,  ,  ,  .  .    .,-.., 
falsus   in  uno,  p.   762. 

id  certum  est  quod  certum  reddi  potest,  p.  828. 
res   ipsa   loquitur,  pp.   594,   621. 
utile,  per  inutile  non  vitiatur,  p.  809. 

MAYOR,  ;,'>.■;■. 

as  justice  of  the  peace,  p.  72. 
refusal  of  postponement  by,  p.  72. 

MECHANICAL  EXPERIMENTS, 

reading  in  evidence  statistics  of,  in  scientific  works,  p.  230. 

MECHANICS, 

admissibility  of  book  on,  p.  468. 

MECHANICS'  LIEN,  ""  '  '  '  '  '  '  " 
postponement  of  action  to  enforce,  p.  16. 
sufficiency  of  verdict  in  action  to  enforce,  p.  822.  ' 

MEDICAL  ATTENDANT, 

complaints  of  pain  to,  admissibility,  p.  (^8§.  ,i 

MEDICAL  BOOKS, 

hypothetical  question  based  on  assumed  truth  of  extracts  read  from, 

p.  219. 
reading  of,  in  argument,  p.  688'.    ' 
statements  in,  as  evidence,  p:  467. 
use  of,  on  examination  of  witness,  :p.  229; 

MEDICAL  EXApNATION,  ,, 

compelling  one  suing  for  personal  injuries  to  submit,  p.  428.- 
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MEMORANDA, 

admissibility  of,  p.  501. 

as  evidence  of  contents  of  lost  paper,  p.  501. 

as  part  of  contract,  p.  358, 

by  jury,  of  counsel's  argument,  p.  680. 

of  decision  as  part  of  judgment,  915. 

permitting  jury  to  take  with  them,  on  retiring,  p.  783. 

use  of,  in  argument,  p.  687. 

use  of,  to  refresh  recollection,  see  Refreshing  Kecollection. 

MEMORY, 

refreshing,  see  Refreshing  Recollection. 

showing  impairment  for  purpose  of  impeachment  of  witness,  p.  295. 

MENTAL  CAPACITY, 

opinion  evidence  as  to,  p.  501. 

MENTAL  CONDITION, 

question  for  jury  as  to,  p.  572. 

showing  unsoundness  for  purpose  of  impeachment  of  witness,  p.  294. 

MERCANTILE  AGENCY, 

question  for  jury  as  to  care  used  by,  p.  589. 

MERITS, 

affidavit  to,  on  application  for  continuance,  p.  51. 

MESSAGE, 

by  telegraph,  p.  513. 
by  telephone,  p.  513. 

MIDDLE  NAME  OR  INITIAL, 
immaterial,  p.  490. 

MILK,  I 

question  for  jury  as  to  adulteration  of,  p.  573. 

MINOR, 

see  Infant. 

MINUTE  BOOK, 

entry  of  judgment  in,  p.  915. 

MINUTES, 

see  also  Notes. 

as  record  evidence  of  judgment,  p.  930. 

as  temporary  record  of  judgment,  p.  920. 

■by  clerk  on  back  of  each  judgment  roll,  p.  923. 

by  jury  of  counsel's  argument,  p.  680. 

entry  of  verdict  in,  p.  908. 

of  counsel,  use  of  by  jury  during  deliberation,  p.  786. 

of  judge  or  referee  as  evidence,  p.  502. 
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MIXUTES— (confinwed). 

of  judge,  amending  special  verdict  by,  p.  889. 

of  judge  or  juror,  use  of,  by  jury  during  deliberation,  p.  786. 

of  stenographer,  proving  former  testimony  by,  p.  508. 

authentication  of,  p.  309. 
proof  of  former  testimony  by,  to  impeach  witness,  p.  279. 
sending  to  jury  on  request,  p.  532. 

MISCARRIAGE, 

form  of  hypothetical  question  as  to  cause  of,  p.  222. 

MISCONDUCT, 

conduct  generally,  see  Conduct. 

of  judge,  see  Judge. 

reproof  of,  by  trial  judge,  pp.  1,  2. 

attack  on  credibility  of  witness  out  of  court  in  presence  of  jurymen, 

p.  791. 
serious  and  wilful,  within  meaning  of  Workmen's  Compensation  Act 

as  question  for  court  or  jury,  p.  636. 
of  officer  in  charge  of  jury,  p.  789. 
Of  party. 
during  view  by  jury,  p.  788. 
paying  additional  fees  to  jurors,  p.  789. 
Of  counsel, 

in  opening,  exception  to,  p.  165. 
playing  cards  with  jurors,  p.  789. 
withdrawal  of  juror  for,  p.   543. 
Of  jury. 

inspecting  child  during  recess  of  court,  p.  428. 

partiality,  see  Partiality. 

passion,  see  Passion. 

prejudice,  see  Prejudice. 

sending  out  for  refreshments  during  deliberation,  p.  788. 

setting  aside  verdict  for,  p.  788. 

waiver  of,  p.  788. 

what  constitutes,  p.  788. 

casual  conversation  with  party  or  agent,  p.  788. 
drinking  intoxicants,  pp.  788,  790. 
unauthorized  view,  pp.  788,  790. 
view  generally,  pp.  437,  443. 
inattention  from  sleepiness,  p.  788. 

when   called  to  court's  attention,  p.   787. 
Of  leitness. 
as  ground  for  withdrawing  juror,  p.  543. 

MISDEMEANOR, 

impeachment  of  witness  by  proof  of  being  charged  with,  p.  290. 
impeachment  of  witness  by  proof  of  being  fined  for,  p.  290. 
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MISJOINDER, 

as  ground  for  nonsuit,  p.  658. 
election  between  counts,  because  of,  p.  134. 
of  causes  of  action,  p.  4.16!.,i  ,   ,,, 

waiver  of,  p.  V-ii. 

of  defenses,  p.  134.  

of  parties  plaintiff,  waiver  of,  p.  116. 

MISJv'OMER, 

excluding  juror  because  of,  p.   109. 

MISREPRESENTATIONS, 

question  for  Jury  as  to,  p.  575. 

MISSTATEMENT, 

of  evidence,  in  argument  to  jury,  p.  683. 
of  facts,  necessity  of  Objection,  p.  373. 

mistake;,  ,,   , 

correction  of  verdict  on  ground  of,  p.  849. 

inadequacy  of  verdict  showing,  p.  832. 

in  destroying  document,  secondary  evidence,  p.  464. 

in  reaching  verdict,  p.  810. 

in  summoning  wrong  witness,  as  ground  for  postponement,  p.  45. 

of  counsel  or  party  as  ground  for  continuance,  p.  27. 

requiring  jury  to  correct  verdict  for,  p.  849. 

MISTRIAL, 

by  setting  aside  juror  after  taking  of  evidence,  p.  113. 

MISUSE,  ■.     - 

of  evidence,  instructions  as  to,  p.  757.  ; 

in  arguing  to  jury,  p.  688. 
of  terms  in  instructions,  p.  723. 

MIXED  BLOOD, 

showing  child  to  jury  to  prove,  p.  426. 

MIXED  QUESTION  OF  LAW  AND  FACT, 

who  to  decide,  p".   551.  ,f      '      :    ■  :     -  ' 

MODEL, 

permitting  jury  to  take  with  them  on  retiring,  p.  781, 

MODIFICATION, 

of  requested  instruction,  pp!  705,  706;  710,  730. 
definiteness  of  exception,  p.  395. 

necessity  for  exception,  p.  377. 

oral  modification  of  written  charge,  p.   719. 
of  special   interrogatories,  power  of  judge,  p.   897. 
on  re-examination-  of  testimony  elicited  on  qross-examination,  p.  257. 
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MOHAjniEDAN, 

mode  of  swearing  as  witness,  p.  193. 

MONOPOLY, 

question  for  jury  as  to  existence  of,  p.  583. 

MOON, 

admissibility  of  almanac  to  show  time  of  rising,  p.  469. 

MORAL  CHARACTER, 

cross-examination  as  to  specific  facts  affecting,  p.  251. 

cross-examination  of  witness  as  to,  p.  250. 

impeachment  of  witness  by  proof  of  general   reputation   for,  pp.  28.3, 

295. 
impeachment  of  witness  by  proof  of  specific  acts  or  offenses  affecting, 

p.  292. 

MORAL  TURPITUDE, 

impeacliment  of  witness  by  proof  of  conviction  of  crime  involving,  p. 
288. 
particular  instances  of,  pp.  292,  293. 

MORMON, 

competency  of,  as  juror,  p.  95. 

MORPHINE  HABIT, 

cross-examination  as  to  addiction  to,  p.  251. 

showing  use  of  by  witness  for  impeachment  purposes,  p.  294. 

proof  of,  to  contradict  witness  on  immaterial  matter,  p.  297. 

MORTGAGE, 

offer  of,  in  evidence,  p.  337. 

MOTION, 

action  on  court's  own  motion,  see  Sua  Sponte. 
for  compulsory  nonsuit,  see  Compulsory  Nonsuit, 
for  dismissal,  see  Complaint,  etc..  Dismissal, 
for'  postponement,  see  Postpontment. 
for  judgment  on  the  pleadings,  see  Pleading, 
to  compel  clerk  to  enter  judgment,  p.  931.    v 
to  compel  election,  pp.  127  et  seq. 

inconsistent  causes  of  action  or  defease,  pp.  127  et  seq. 

time  for  objections,  p.  133. 

waiver  of  objection,  p.  133. 

misjoinder,  p.  134. 

exception  to  ruling,  p.  134. 
to  direct  verdict,  see  Direction  of  Verdict, 
to  dismiss  action,  see  Dismissal, 
to  dismiss  complaint,  see  Complaint,  etc. 
to  exclude  incompetent  evidence,  p.  349. 

Abbott,  Civ.  Jur.  T.— 67. 
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MOTION—  {c&ntinued) . 

to  make  more  definite  and  certain,  pp.  139  et  seq. 
waiver  of,  p.  139. 
time  for,  p.  139. 
striking  from  file,  p.  139. 

special  demurrer  as  remedy,  for  indefiniteness  and  uncertainty,  p. 
139. 
to  strike  out  evidence  or  pleading,  see  Striking  Out. 

MOTIVES, 

impeachment  of  witness  by  evidence  to  show,  p.  298. 
impeachment  of  witness  by  proof  of  corrupt  motives,  p.  295. 
right  to  testify  as  to,  p.  501. 
of  party,  p.  490. 

MOTORMAN", 

direct  examination  of,  in  action  against  company,  p.  239. 

MUNICIPAL  CORPORATIONS, 

qualifications  as  juror  of  member  of  city  council,  p.  90. 

MUNICIPAL  ORDINANCE, 

impeachment  of  witness  by  proof  of  conviction  under,  p.  289. 
offered  in  evidence,  objecting  on  appeal,  p.  347. 
reasonableness  of,  as  mixed  question  of  law  and  fact,  p.  551. 

as  question  for  jury,  pp.  560,  561. 
right  to  open  and  close  in  action  for  penalty  for  violation  of,  p.  146. 

MUTE, 

see  Deaf  Mute. 

MUTILATED  DOCUMENT, 
rejection  of,  p.  336. 


BT. 


NAME, 

exclusion  of  juror  for  misnomer,'  p.  109. 
presumption  of  identity  from,  p.  490. 

NARRATIVE, 

giving  of  testimony  in  narrative  form,  p.  194. 
of  past  fajH;  as  res  gestce,  p.  507. 

NATURAL  LAWS, 

refusal  to  credit  testimony  opposed  to,  p.  553. 

NECESSITY, 

question  for  jury  as  to,  pp.  559  et  seq. 
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NEGATIVE, 

burden  of  proof  as  to,  p.  469. 

NEGATIVE  TESTIMONY, 

corroboration  of  witness  as  to  character  by,  p.  321. 

instructions  as  to  relative  weight  of,  p.  757. 

submission  to  jury  when  affirmative  testimony  met  by,  p.  670. 

NEGLIGJENCE, 

evidence  of  custom  as  to,  p.  517. 

in  demanding  production  of  papers,  p.  43. 

questions  of  law  and  fact  as  to,  see  Questions  of  Law  and  Fact. 

NEGOTIABLE  INSTRUMENTS, 
burden  of  proof,  p.  472. 

NEW  PARTY, 

right  to  continuance  to  make  up  issues  on  appearance  of,  p.  23. 

NEW  TRIAL, 

see  also  Setting  Aside  Verdict, 

correcting  special  verdict  by,  p.  891. 

first  raising  exception  on  motion  for,  p.  384. 

denial  of,  form  of  exception,  p.  385, 

necessity  for  notice  of  entering  judgment  to  fix  time  to  move  for,  p. 

913. 
power  of  judge  to  grant,  p.  811. 
Grounds  for. 

allowing  disqualified  juror  to  sit,  p.    92. 

disqualification  of  juror,  p.  86. 

improper  limitation  of  length  of  argument  to  jury,  p.  680. 

inadequacy  of  damages,  p.  832. 

judge's  communications  with  jury,  p.  531. 

jury's  disobedience  of  court's  direction  as  to  verdict,  p.  643. 

misconduct  of  counsel,  p.  37. 

misconduct  of  jury,  pp.  788,  789. 

reading  stenographic  notes  to  jury  in  absence  of  counsel,  p'.  778. 

submitting  confused  and  misleading  issues  to  jury,  p.  874. 

surprise  at  evidence  introduced,  p.  543. 

presence  of   children  with   plaintiff,  p.   6. 

verdict  against  preponderance  of  evidence,  p.  813. 

verdict  not  stating  separately  amount  of  princpal  and  of  interest,  p. 

828. 
motion  for  after  entering  verdict,  p.  933. 

NEW  YORK  CITY  COURT, 

necessity  for  exception  in,  pp.  368,  379. 

NEW  YORK  COMMON  PLEAS, 

necessity  for  exception  on  appeal  to,  pp:  368,  379. 
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NEXT  FRIEND, 

taking  judgment  in  favor  of  minor  in  name  of,  p.  017. 

NOMINAL  DAMAGES, 

eiiect  of,  on  right  to  nonsuit,  p.  673. 

right  to  dismiss  where  plaintiff  entitled  to,  p.  115. 

XONENUMEEATED  MOTION, 

as  remedy  for  refusal  of  continuance,  p.  69. 

NONEXPERTS, 

credibility  of  testinjony  of,  as  question  for  jury,  p.  552. 
question  for  court  as  to  qualification  of,  p.  550. 

NON  OBSTANTE  VEREDICTO, 

where  special  findings  are  inconsistent  with  general  verdict,  pp.  884, 
885. 

NONOCCUPANCY, 

question  for  jury  as  to,  p.  574. 

NOXrEEJUDICIAL  ERROR, 
see  Prejudicial  Error. 

NONRESIDENT  WITNESS, 

postponement  for  absence  of,  see  Absence. 

NONSUIT, 

compulsory  nonsuit,  see  Compulsory  Nonsuit, 
voluntary  nonsuit,  see  Voluntary  Nonsuit. 

NOON, 

evidence  as  to  meaning  of,  p.  517. 

NORTHAMPTON  TABLES, 
as  evidence,  p.  468. 

NOTARY, 

ofler  of  protest  of,  in  evidence,  p.  336. 
seal  of,  judicial  notice  of,  p.  502. 

NOTES, 

see  Bills  and  Notes;  Minutea. 

NOTICE, 

by  court  to  counsel,  of  taking  up  of  hearing,  p.  5. 

direction  in  decree  for  notice  to  counsel,  p.  6. 

where  case  that  has  been  "passed"  is  taken  up,  p.  6. 

of   amendment  preventing  surprise,   p.  22. 

of  application,  to  postpone,  p.  12. 

of  motion  to  strike  out  pleading,  p.  138. 

of  nurui  pro  tunc  entry  of  judgment,  p.  926. 
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NOTICE — (continued). 

of  protest,  mailing  as  evidence  of  receipt,  p.  500. 

of  taking  of  X-ray  photograph,  p.  5I8. 

question  for  jury  as  to,  p.  580. 

to  defendant  that  case  would  be  taken  up  on  pleadings,  p.  5. 

to  enter  judgment,  necessity,  p.  !IJ3. 

to  produce  writing,  pp.  461,  477. 

to  substitute  counsel,  p.  6. 

NOTORIOUS  COUNTERFEITER, 

impeachment  of  witness  by  proof  of  being,  p.  293. 

NUISANCE, 

existence  of,  as  question  for  jury,  p.  556. 
view  by  jury  to  determine,  p.  440. 

NUMBER, 

of  counsel  to  address  jury,  p.  678. 
of  jurors,  p.  846. 
of  peremptory  challenges,  p.  105. 
of  witnesses,  limiting,  p.  201. 

necessity   for  exception,  p.   372. 

NUMBERING, 

paragraphs  of  charge,  p.  720. 

requested  instructions,  p.  703. 

special  interrogatowes  for  special  verdict,  p.  882. 

NUNC  PRO  TUNC, 

entry  of  judgment,  p.  926. 
compelling,  p.  931. 

NUNCUPATIVE  WILL; 

exclusion  of  witnesses  In  suit  to  establish,  p.  199. 

NURSE, 

complaint  of  pain  to,  admissibility,  p.  488. 


O. 

OATH, 

asking  impeaching  witness  whether  he  would  believe  witness  under,  p. 
284. 

impeachment  of  witness  by  statement  under,  necessity  for  laying 
foundation,  p.  267. 

failure  to  make  statutory  oath  as  to  diligence  to  procm-e  desired  evi- 
dence, p.  53. 

necessity  that  oral  statements  to  procure  continua;nce  be  under  oath, 
p.  50. 
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OATH —  ( continued ) . 
Of  jury. 

objection  on  appeal  to  failure  to  swear  jurors,  p.  78. 

re-examining  juror  after  jury  is  sworn,  p.  110. 
Of  witness. 

generally,  p.  192. 

administering  through  interpreter,  p.  259. 

duty  of  counsel  to  see  that  witness  is  sworn,  p.  192. 

on  recalling  witness  on  later  day,  p.  192. 

OBEDIENCE, 

of  verdict  to  instructions,  p.  813. 

OBJECTIONS, 

comments  by  counsel  on,  p.  682. 

necessity  for,  preceding  exception,  p.  368. 

to  delay  in  filing  statement  of  account  sued  on,  p.  11. 

to  excessive  award  in  verdict,  waiver,  p.  829. 

to  mode  of  administering  oath  to  witness,  p.  192. 

to  proposed  question  to  jury,  p.  833. 

to  ruling  on  defendant's  motion  to  dismiss,  waiver  of,  p.  116. 

nonprejudicial  error,  p.  361. 

to  improper  comments  of  judge,  p.  528. 

see  also.  General  Objections. 
To  pleadings. 

to  improper  matter  in  pleading,  waiver  of,  p.  135. 

to  inconsistency  between  counts,  time  for,  p.  133. 

to  sufficiency  of  complaint,  waiver  of,  p.  116. 
To  evidence. 

as  "incompetent,  irrelevant  and  immaterial,"  p. ,  345. 

authorities  in  support  of  strict  rules,  p.  360. 

deciding  question  on  evidence  then  in,  p.  355. 

evidence  admissible  against  coparty,  p.  344. 

evidence  partly  admissible,  p.  346. 

evidence  improperly  admitted,  p.  750. 

first  raising  on  appeal,  pp.  344,  374,  503. 

general  objection,  p.  355.  1 1 

necessity  for,  pp.  342,  689. 

opening  door  by  admitting  incompetent  evidence  against  objection,  p. 
341. 

repeating  objections,  p.  352. 

right  to  call  for  ground  of,  p.  350. 

ruling  on,  see  chapter,  xi.,  pp.  355  et  seq. 

substance  of,  p.  344. 

substituting  new  ground  on  appeal,  p.  344. 

time  for,  p.  348. 

waiving  objections,  p.  353. 
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OBSCENE  PHOTOGRAPHS, 
exhibition  of,  to  jury,  p.  432. 

OBSERVED  STREET  GAR, 

negligence  in  crossing  in  front  of  as  jury  question,  p.  616. 

OCCUPANCY, 

question  for  jury  as  to,  p.  580. 

OCCUPATION, 

question  for  jury  as  to,  p.  568. 

riglit  to  inquire  as  to,  for  purpose  of  impeachment  of  witness,  p.  293. 

ODD  FELLOWS, 

disqualification  of,  as  juror,  pp.  88,  94. 

OFFERS  OF  EVIDENCE, 

see  chapter  x.,  pp.  324  et  seq. 
calling  for  disclosure,  p.  332. 
before  swearing  witness,  p.   332. 
before  putting  question,  p.  333. 
in  hearing  of  jury,  p.  330. 

discretion  as   lo   permitting  withdrawal  during  offer,  p.  331. 
necessity  for,  pp.  324,  390. 

to  save  exception  to  exclusion  of  oral  evidence,  p.  324. 
to  make  matter  evidence,  p.  327. 
offer   of  introductory   evidence,  p.   327. 

where  offer  would  be  useless,  325. 
necessity  for  objection,  p.  342. 
opening  door  for  adversary,  p.  338. 

by  errors  without  objection,  p.  338. 

by  error  against  objection,  341. 

by  offer  or  challenge,  p.  340. 
opening  door  for  one's  self,  p.  341. 
precluding  offer  by  admitting  fact,  p.  338. 
repeating  offer,  330. 
retracting,  p.  341. 
ruling  on,  see  chapter  xi.,  pp.  355  et  seq. 

how  question  tried,  p.   355. 

condition*!  admission,  p.  359. 
showing  relevancy  or  materiality  of  evidence,  p.  334. 

promise  to  connect,  p.  334. 
statement  of  purpose,  p.  333. 
substance  of  generally,  p.  327. 
must  be  specific,  p.  503. 
clearness  and  certainty,  p.  327. 
confining  to  statement  of  answer  expected,  p.  327. 
enlarging  by  statement  of  purpose,  p.  328. 
including  both  competent  and  incompetent  evidence,  p.  328. 


1064  INDEX. 

OFFERS  OF  EVIDENCE— (oowtimtedS). 

to  let  other  party  introduce  incompetent  evidence,  p.  340. 

without  putting  question,  p.  331. 

without  producing  witness,  p.  332. 
Of  document. 

effect,  p.  476. 

necessity  for  offering  whole  of,  p.  335. 

adverse  party's  right  to  read   remainder,  p.  335. 

of  part  of  series  or  complex  document,  p.  336. 

submitting  to  judge  to  determine  admissibility,  p.  331. 

OFFICERS, 

excusing,  as  jurors,  p.  106. 

in  charge  of  jury,  misconduct  of,  p.  789. 

of  court,  exemption  of,  from  order  excluding  witnesses,  p.  198. 

of  corporation,  admissibility  of,  p.  473. 

presumption   of   discharge   of   duty  by,   pp.   497,   503. 

question  for  jury  as  to  nature  of  act  of,  p.  569. 

OFl'ICIAL  REPORTER, 
see  Stenographer. 

OLD  TESTAMENT, 

swearing  Christian  on,  as  witness,  p.  194. 

OMISSION, 

of  evidence,  explanation  of,  p.  480. 

of  issue,  in  instructions,  p.  730. 

recalling  witness  to  supply,  p.  179. 

to  administer  oath  to  witness,  acquiescence  in,  p.  193. 

to  call  witness,  instructions  on,  p.  759. 

to  find,  in  special  verdict,  effect,  p.  878. 

OPEN  COURT, 

agreement  in,   as  to  objections  applying  to  other  testimony,  p.   353. 
communications  between  judge  and  jury  nut  in,  pp.  531  et  se^. 
giving  further  instructions  in,  p.  794. 

OPENING—  { continued ) . 

see  chapter  vi.,  pp.  162  et  seq. 

duty  of  one  having  to  introduce  entire  evidence,  p.  172. 

effect  of  waiver  of  right  to  reply  to  argument  on,  p.  678. 
Limits  of. 

generally,  pp.  162  et  seq. 

exception,  p.  150. 

irrelevant  and  impertinent  matters,  p.  149. 

rehearsing  evidence   p.   149. 

stating  the  law,  p.  150. 
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OPENING— (coretMwerf) . 
Right  to  open. 

see  chapter  v.,  pp.  142  et  seq. 

who  entitled  to,  pp.  142  et  seq. 

effect  of  admissions  generaly,  pp.  147  et  seq. 

sufficiency  of  admissions,  pp.  147  et  seq. 

necessity  for  admitting  quantum  of  damages,  p.  153. 

necessity  for  incorporatino  in  pleadings,  p.  154. 

admissions  offered  at  trial,  pp.  155  et  seq. 

admissions  not  made  by  all  of  defendants,  p.  157. 

defendant's  failure  to  introduce  evidence,  p.  157. 

time  for  miaking  admissions,  p.  157. 

time  for  request  to  open  and  close,  p.   157. 

effect  of  reply  to  restore  right  to  plaintiff',  p.  158. 

refusal  of  right,  p.  159. 

duty  to  begin,  p.  161. 

waiver  of,  pp.  161,  677. 

OPENING  STATEMENT  OF  COUNSEL, 

direction  of  verdict  or  entering  nonsuit  thereon,  p.  638. 

OPENING  THE  DOOR, 

for  incompetent  evidence  by  introducing  similar  evidence,  p.  338. 

by  error  against  objection,  p.  341. 

by  offer  or  challenge,  p.  340. 

without  objection,  p.  338. 
for  one's  self,  p.  341. 

OPINION, 

cross-examination  of  witnesses  to,  p.  246. 
expression  of,  by  trial  judge,  p.  528. 

in  examining  witness,  p.  197. 

in  instruction,  p.  695. 
of  appellate  court,  reading  of  in  argument,  p.  689. 
of  judge,  as  part  of  judgment,  p.  915. 
on  weight  of  evidence,  expression  of,  in  charge,  p.  752. 
question  for  jury  as  to  whether  statement  was  expression  of,  p.   575. 
verdict  subject  to  opinion  of  court,  p.  673. 

se^ng  aside,  p.  937. 
Of  juror. 

examining  as  to  formation  of,  p.  80, 

excusing  for,  p.  106. 

formation  and  expression  of  disqualifying  as  juror,  pp.  86  et  seq. 

as  to  incidental  question,  p.  97. 
interrogating  as  to  general  opinion  of  jurors'  duties,  p.  78. 
asking  expert  reason  for  on  re-examination,  p,  258. 

OPINION  EVIDENCE, 

opinion  of  expert  witness,  see  Expert  Witnesi. 
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OPINION  EVIDENCE— (coMtrnwecJ), 
as  to  handwriting,  p.  490. 
as  to  ancient  signature,  p.  490. 
as  to  mental  capacity,  p.  501. 
as  to  value  and  damages,  p.  517. 

conclusivenesa  of,  p.  833. 
as  to  speed  of  automobiles,  street., cars,  trains  and  hand  oars,  p.  508. 
going  into  details  in  instructions  on,  p.  748. 
impeachment  of  witness  giving,  p.  275. 
opinions  in  scientific  books  as  evidence,  p.  468. 

preliminary  examination  of  witness  to  test,  competency  to  give,  p.  190. 
question  for  court  as  to  qualification  to  give,  p.  556. 
testimony  as  to  impression,  p.  490.  .,  .  ,     , 

weight  of,  pp.  765,  833.        •  . 

showing  use  of  by  witness  for  impeachment  purposes,  p,  294. 

OPPONENT, 

see  Adverse  Party. 

ORAL  ADMISSION, 

effect  of,  on  right  to  open  and  close,  p.  155. 
to  restore  plaintiff's  right,  p.  158. 

ORAL  AGREEMENT, 

see  Statute  of  Frauds. 

admissibility  of  document  referred  to  in,  p.  477. 

for  continuance,  p.  70. 

ORAL  DEMURRER, 

for  indefiniteness  and  uncertainty  in  pleading,  p,  141. 

ORAL  EVIDENCE, 
see  Parol  Evidence. 

ORAL '  INSTRUCTIOl^S, 

necessity  that  instruction  be  in  writing,  see  Instriictions. 

ORAL  MOTION, 

to  dismiss  complaint,  p.  116. 
to  direct  a  verdict,  p.  663. 

ORAL  OFFER, 

of  evidence,  p.  330. 

sufficiency  of  to  procure  continuance,  p.  50. 

ORAL  VERDICT, 

validity  of,  p.  806. 

ORDER  BOOK, 

entering  judgment  on,  p.  922. 
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ORDER  FOR  JUDGMENT, 
as  judgment,  p.  955. 

ORDER  OF  EXAMINATION, 
of  witnesses,  p.  173. 

ORDER  OP  PROOF, 

see  chapter  vii.,  pp.  169  et  seq. 

introduction  of  evidence,  p.  504. 

order  of  examination  of  witnesses,  p.  173. 

rebutting  evidence,  p.  172. 

necessity  for  each  side  in  turn  exhausting  case,  p.  172. 

anticipatory  rebuttal,  p.  175. 

right  of  rebuttal,  p.  176. 

defendant's  right  of  reply,  p.  178. 

recalling  witnesses,  p.  179. 

limits  of  cross-examination,  generally,  p.  180. 

limits  of  cross-examination  of  party,  p.  180. 

cross-examination  at  large  in  discretion  of  court,  p.  181. 

cross-examina.tion  of  several  defendants,  p.  181. 

of  presenting  counterclaim,  p.  182. 

reopening,  p.  182. 

as  between  different  items  of  each  party's  evidence  in  chief,  p.  186. 

discretion  as  to,  p.  186. 

■where  competency  of   evidence  depends  on  proof  of  other   facts, 
p.  186. 

where  secondary  evidence  of  lost  instrument  is  desired,  p.  188. 
discretion  of  court,  p.  169. 

evidence  out  of  order,  necessity  for  exception,  p.  374. 
preliminary   cross-examination   to   test    competency   to   give   opinion, 

p.  190. 
recalling  witness  in  case  of  surprise,  p.  184. 
reopening,  refusal,  necessity  for  exception,  p.  374. 
statutes  controlling,  p.  169. 

ORDINANCE, 

see  Municipal  Ordinance, 
burden  of  proof,  p.  472. 

ORDINARY  AND  REASONABLE  CARE, 

necessity  of  defining  in  instructions,  p.  730. 

ORE  TENUS, 
.    delivery  of  verdict  by  foreman,  p.  806. 

ORIGINAL. 

loss  or  destruction,  secondary  evidence  of,  p.  461. 
Answer. 

admissibility  of,  to  impeach  witness,  p.  278. 

consent  to  judge's  reading  to  jury,  p.  535. 

joint  answer  against  one  defendant,  p.  423 
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ORIGINAL—  ( continued ) . 
ComplcUnt. 

verified   by   guardian   ad  litem   on   information   and   belief,   admissible 
against  infant,  p.  415. 

OTHER  SUIT  PENDING, 

continuance  on  ground  of,  p.  12. 

OTHER  WITNESSES, 

interrogating  own  witness  to  discover,  p.  493. 

OUSTER, 

of  justice's  jurisdiction  by  postponement,  pp.  72  et  seq. 

OWN  MOTION, 

see  Sua  Sponte. 

OWN  WITNESS, 

impeachment  of,  see  Impeachment  of  Witness. 

P. 

PAIN, 

evidence  of  statements  of,  p.  481. 

PALM  PRINTS, 

photographs  of  as  evidence,  p.  435. 

PANEL, 

of  jurors,  see  Impaneling  the  Jury. 

PAPERS, 

duty  of  judge  to  interpret,  p.  550. 

permitting  jury  to  take  on  retiring,  pp.  779  et  seq. 

PARALYSIS, 

experiment  to  show,  p.  444. 

PARDON, 

corroboration  of  witness  hy  proof  as  to,  p.  316. 

effect  of  equitable  right  to,  on  privilege  as  witness,  p.  207. 

effect  of,  on  right  to  claim  privilege  as  witness,  p.  207. 

PARENT  AND  CPIILD, 

question  for  jury  as  to  imputing  parent's  negligence  to  child,  pp.  609, 
618. 

PAROL  EVIDENCE, 

parol  as  secondary  evidence,  see  Best  and  Secondary  Evidence. 

of  custom  or  usage,  p.  516. 

proving  judgment  by,  p.  930.  .  ,      .    . 

question  for  court  as  to  admissibility  of,  p.  356. 
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PAROL  EVIDENCE— (co«*mMed). 
to  vary  or  explain  writing,  p.  503. 

receipt,  p.  505. 
sufficiency  of  objection  to,  p.  347. 

PARTIAL  DEFENSE, 

right  to  open  and  close  in  case  of,  p.  145. 

PARTIALITY, 

disclosure  of,  by  verdict  against  evidence,  p.  810. 
excessiveness  of  verdict  showing,  p.  830. 

PARTICULARITY, 

in  exceptions,  p.  387. 

PARTICULARS, 
■       bill  of,  see  Bill  of  Particulars. 

PARTNERSHIP, 

counsel's  admission  of,  p.  453. 

disqualification  of  partner  ag  juror,  pp.  92  et  aeq. 

oral  evidence  of  trust  in  land  o|,  p.  515. 

question  for  jury  as,  to  existence  of,  p.  567, 

question  for  court  as  to  right  to  protection  of  limited  partnership  act 

p.  567. 
verdict  against  one  partner  only,  p.  819. 
form  of  judgment  against,  p.  918. 

PARTY, 

absence  of,  as  ground  for  postponement,  see  Absence  of  Party. 

adverse  party,  see  Adverse  Party. 

affidavit  for  postponement  by,  p.  51. 

agreement  to  p'ostp6n6irieiit  by,  p.  70. 

conversation  by  juror  with,  p.  788. 

conversations  with,  disqualifying  as  juror,  p.  97. 

cross-examination  of,  on  application  for  continuance,  p.  59. 

granting  nonsuit  for  defect  of  parties,  p.  658. 

illness  in  family  of,  as  ground  for  postponeinent,  p.  30. 

ilness  of,  as  ground  for  postponement,  p.  29. 

for  withdrawal  of  juror,  ji.  545. 
insane  party,  failure'  of  representative  to  object  to  evidence,  p.  342. 
limiting  nuniber'of  witnesses  as  to  character  of,  p.  202. 
'    '  meaning  of  word  w'ithin  rule  as  to  peremptory  challenges,  p.  105. 
misjoinder  of  plaintiffs  as  ground  for  nonsuit,  p.  658. 

waiver'  of  misjoiiider,  p.  105. 
mistake  of,  as  ground  for  continuance,  p.  27. 
necessity  for  exception  by,  p.  382. 
necessity  that  judgment  show,  p.  9l7. 

negligence  of,  in  entering  judgment  preventing  nunc  pro  tunc  entry,  p. 
928.  ,  ;       , 
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PARTY—  {continued).  i 

nunc  pro  tunc  entry  of  judgment  on  death  of  party  after  verdict,  p. 

926.  ^ 

postponement  for  purpose  of  bringing  in,  pp.  15,  16. 
postponement  for  want  of  preparation  of,  p.  23. 
postponement  to  permit  service  of  other  parties,  p.  15. 
presence  of,  at  trial,  p.  5. 
exclusion  of,  p.  480. 
presumption  of  absence  of,  p.  370. 

presumption  of  knowledge  of  character  of  own  witnesses,  p.  301. 
prevailing  party,  certainty  of  verdict  as  to,  p.  818. 
reference  to  family  of,  in  argument,  p.  686. 
reference  to  verdict  to  aid  in  description  of,  p.  852. 
request  by,  for  instructions,  see  Instructions, 
right  to  continuance  to  make  up  issues  on  appearance  of  new  party, 

p.  23. 
right  to  take  case  from  jury,  pp.  642  et  seq. 
showing  hostility  of  witness  to,  p.  310. 

cross-examination  to  show,  p.  253. 
stopping  trial  for  illness  of,  p.  548. 
substitution  of  necessity  for  exception,  p.  369. 
treating  jurors,  p.  788. 
Consent  of. 
to  clerk's  reception  of  verdict,  p.  837. 
to  communications  between  judge  and  jury,  p.  534. 
to  further  instructions,  p.  797. 

to  opening  sealed  verdict  in'  judge's  absence,  p.  857. 
to  verdict  subject  to  opinion  of  court,  p.  675. 
As  witness. 

exemption  of,  from  operation  of  order  excluding  witnesses,  p.  198. 
impeachment  of,  as  witness,  p.  265. 

by  proof  of  inconsistent  statements   or  acts,  p.  265. 

necessity  for  laying  foundation,  p.  265. 

recalling  for  purpose  of  laying,  p.  266. 
instructions  as  to  testimony  of,  p.  759. 

when  his  is  the  only  evidence,  p.  759. 

when  contradicted  by  himself,  p.  759. 
refusal  to  allow  testimony  in  absence  of  counsel,  p.  5. 
necessity  for  submitting  testimony  of,  to  jury,  p.  668. 
precluding  from  testifying  in  own  behalf  by  limiting  number  of  wit- 
nesses, p.  201. 
question  for  jury  as  to  credibility  of,  as  witness,  p.  552. 
right  to  testify  as  to  motive,  p.  502. 
to  intent,  p.  490. 

common-law  rule,  p,  490. 

rule  under  statutes,  p.  491. 
right  to  exclude  witness  who  is  a  party,  p.  5. 
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PASS, 

asking  juror  as  to  efifect  of  plaintiflf's  riding  on,  p.  80. 

PASSENGERS, 
see  Carriers. 

PASSION, 

exeessiveness  of  verdict  showing,  p.  830. 
inadequacy  of  verdict  showing,  p.  832. 

PATENT, 

limiting  number  of  witnesses  as  to  utility  of,  p.  203. 

PATERNITY, 

showing  child  to  jury  to  prove,  p."  426. 

PAUPER  AFFIDAVIT, 

admissibility  of  to  impeach  witness,  p.   278. 

PAYMENT, 

effect  of  plea  of,  on  right  to  open  and  close,  p.  146. 
question  for  jury  as  to,  pp.  579,  580. 

as  to  nature  of,  p.  577. 
specific  finding  as  to  time  of  as  prevailing  over  geileral  recapitulation 

of  payments  made,  p.  905. 
burden  of  proof,  p.  472. 

PEACH  CIDER, 

question  for  jury  as  to  intoxicating  nature  of,  p.  573. 

PECUNIARY  INTEREST, 

impeachment  of  witness  by  proof  of,  p.  280. 

PEDIGREE, 

declarations  or  acts  of  others  as  evidence  of,  p.  504. 
entries  in  Bible  as  evidence  of,  p.  504. 

PENALTY, 

privilege  of  witness  against  answering  questions  subjecting  to,  p.  203. 
right  to  open  and  close  in  action  for,  p.   146. 

PENITENTIARY, 

■corroboration  of  witness  admitting  confinement  in,  p.  315. 
impeachment  of  witness  by  proof  of  confinement  in,  p.  291. 

PENSION  LAWS, 

impeachment  of  witness  by  proof  of  conviction  for  violation  of,  p.  289. 

PEREMPTORY  CHALLENGE, 
see  Impaneling  the  Jury. 

PEREMPTORY  INSTRUCTION, 

allowing  further  testimony  after  request  for,  p.  183. 
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PEREMPTORY  INSTRUCTION—  ( continued ) . 

alphabetical  table  of  oases  by  states  showing  proper  practice,  pp.  642 

et  seq. 
as  to  specific  fact,  p.  743. 
to  plaintiff,  propriety,  p.  661. 
request  by  both  parties  for,  p.  662. 
taking  case  from  jury  by,  see  chapter  xxn.,  pp.  637  et  seq. 
where  improper  evidence  admitted  without  objection,  p.  751. 

PERFECT  TITLE, 

question  for  jury  as  to,  p.  556. 

PERJURY, 

cross-examination  of  witness  as'  to,  p.  256. 
impeachment  of  witness  by  proof  of  prosecution  for,  p.  316. 
by  proof  of  expulsion  from  Masonic  lodge  for,  p.  293. 

PERSON, 

physical  examination  of,  see  Physical  Examination. 

PERSONAL  INJURY, 

evidence  of  statements  of  pain  after,  p.  481. 

experiment  to 'show  extent  of,  p.  444. 

physical   examination   of   plaintiff,    see   Physical   Examination. 

proof  of  damages  from,  p.  500. 

question  for  jury  as  to  cause  of,  p.  557. 

reference  in  argument  to  defendant's  protection  by  insurance,  p.  687. 

PERSONAL  KNOWLEDGE, 

counsel  arguing  from,  p.  684. 

PERSONAL  PROPERTY, 

sufficiency  of  description  of,  in  verdict,  p.  820. 

PERSONAL   STATUS, 

question  for  jury  as  to,  p.  567. 

PETITION, 

see  Complaint,  Declaration,  and  Petition. 

PHOTOGRAPH, 

competency  of,  pp.  434,  505. 

as  question  for  court,  p.  356. 

showing  fidelity  of,  p.  437. 

taken  at  age  when  changes  are  taking  place  rapidly,  p.  434. 

of  palm  prints  as  evidence,  p.  435. 
obscenity  of,  exhibition  to  prove,  p.  432. 
of  putative  father,  exhibiting  child  to  show  resemblance  to,  p.  427, 

PHYSICAL  CONDITIONS, 

question  for  jury  as  to,  p.  573. 
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PHYSICAL  EXAMINATION, 
exhibition  of  person,  p.  425. 

identity,  p.  425. 

age,  legitimacy,   paternity,  p.  425. 

personal  injuries,  p.  428. 
of  one  suing  for  personal   injuries,   pp.  428. 

testimony  of  physician  examining,  p.  428. 

exhibiting  wounds  to  jury,  p.  428. 
out  of  presence  of  objecting  party,  p.  5, 

PHYSICAL  INABILITY, 

of  party  as  ground  for  continuance,  p.  30. 

PHYSICIAN, 

certificate   of   party's   illness  by,  presented  on   motion   for   postpone- 
ment, p.  30. 
examination  by,  of  one  suing  for  personal  injuries,  p.  428. 
As  ivitness. 

compensation  of,  p.  214. 

complaints  of  pain  to,  admissibility,  p.  482. 

cross-examination  as  to  reputation  of,  for  skill,  p.  250. 

examination  of,  p.  247. 

form  of  hypothetical  question  to,  pp..  221,  222. 

impeachment  of,  as  witness  to  testator's  sanity,  pp.  272,  275. 

by  proof  of  inconsistent  statements,  p.'  273. 
weight  of  testimony,  p.  552.      ' 

PLACE, 

for  receiving  verdict,  p.  836. 

justice's  failure  to  specify  place  to  which  cause  is  adjourned,  p.  74. 

of  reputation  of  witness  sought  to  be  impea,ched,  p.  286. 

of  trial,  p.  2. 

PLAINTIFF,  ■ 

coplaintiffs,  see  Coplaintiffs. 

compulsory  nonsuit  against,  see  Compulsory  Nonsuit, 
course    of,   to   defeat   motion    for    nonsuit,    etc.,   p.    659". 
limits  of  opening  of,  p.  162  et  seq. 
motion  by,  for  verdict,  p.  660. 
pleadings  of,  see  Complaint,  etc.;  Reply, 
right  to  open  and  close,  see  chapter  v.,  pp.  142  et  se(}. 
voluntary  nonsuit,  see  Voluntary  Nonsuit. 

PLAT, 

competency  of,  as  question  for  court,  p.  356. 
introduction  in  evidence,  p.  478. 

PLEA, 

necessity  for  exception  to  rejection  of,  jp.  369. 
Abbott,  Civ.  Jur.  T.— 68. 
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PLEADINGS, 

see  also  Complaint;  Answer;  Demurrer. 

affidavit  of  defense,  see  Affidavit  of  Defense. 

amendment  of,  see  Amendment. 

as  part  of  judgment  roll,  p.  920. 

conformity  of  verdict  to,  p.  824. 

considering  contents   of,  together,  on   application   to  take   case   from 
jury,  p.  663. 

cross-examination  as  to  statements  in,  contrary  to  testimony,  p.  253. 

demurrer,  see'Demurrer. 

frivolous  pleading,  see  Frivolous  Pleading. 

instruction  as  to,  see  Instructions. 

legal  effect  or  sufficiency  of,  as  question  for  court,  p,   583. 

liberal  construction  of,  on  motion  to  dismiss,  p.  115. 

motion  on,  see  Motion. 

necessity  for  objection  that  evidence  is  inadmissible  under,  p.  343. 

not  stating  cause  of  action,  necessity  for  exception,  p.  367. 

permitting  jury  to  take  with  them,  on  retiring,  p.  782. 

reference  to,  in  counsel's  argument,  p.  682. 

reference  to,  in  judgment,  p.  919. 

reply,  see  Eeply. 

responsiveness  of  verdict  to  issues  raised  by,  p.  816. 
of  special  verdict  to,  p.  872. 

striking  out,  see  Striking  Out. 

supplemental  pleading,  see  Supplemental  Pleading. 

use  of,  see  chapter  xiv.,  pp.  412  et  seq. 

variance  between  verdict  and  express  admissions  in,  p.  817. 

verdict  in  excess  of  amount  asked  in,  p.  829. 
Election  between  counts  of. 

inconsistent  causes  of  action,  pp.  127  et  seq. 

inconsistent  defenses,  pp.  131  et  seq. 

time  for  objections,  p.  133. 

waiver,  p.  133. 

misjoinder,  p.  134, 

exceptions  to  ruling,  p.  134. 
As  evidence. 

admissibility  of,  to  impeach  witness,  p.  278. 

as  record  evidence  of  judgment,  p.  931. 

necessity  for  putting  in  evidence,  p.  419. 

offered  in  evidence,  right  to  rebut  admissions  in,  p.  177. 

copy  not  best  evidence,  p.  424. 

pleading  of  one  party  admissible  against  another,  pp.  417,  418. 
Reading  to  jury. 

necessity  for  exception,  p.  372. 

reading  adversary's  pleading,  p.  412. 

allegations  in  verification   of  adversary's   pleading,  p.  416. 
contradicting  part,  p.  415. 
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PLEADINGS—  ( oontwmed ) . 

mere  extract  from,  p.  416. 

adversary's  right  to  read  residue,  p.  417. 

in  other  action  after  amendment,  p.  422. 

permitting  amendment  of,  p.  413. 

original  after  amendment,  pp.  414,  422. 

showing  personal  sanction,  p.  415, 
reading  one's  own  pleading,  p.  418. 

by  counsel  in  opening,  p.  165. 

matters  in  issue,  p.  418. 

matter  admitted,  p.  419. 
reading  pleadings  in  other  action,  p.  420. 

competency  as  against  stranger,  p.  420. 

original,  after  amendment,  p.  422. 

right  to  rebut,,  explain,  or  qualify,  p.  420. 
Judgment  on. 

for  insufficiency  of  complaint,  pp.  114  et  seq. 

admission  by,  of  truth  of  pleadings,  p.  114. 

liberal  construction  of  complaint  on,  p.  115. 

motion  precluded  if  material  issue  raised,  p.  118. 

motion   precluded   if  defect   in   complaint   ia   not  misleading   be- 
cause apparent,  p.  118. 

action  against  several  defeiRiants,  p.  119. 

specifying  ground,  p.  119. 

exception  to  ruling,  p.  120. 

amending  to  defeat  motion,  p.  120. 

when  motion  to  be  made,  p.  121. 

taking  allegations  of  complaint  as  true  motion  for,  p.  114. 

for  frivolousness  of  complaint,  p.  117. 

because  of  admitted  defense,  p.  122. 
for  insufficiency  of  answer  or  because  of  admitted  cause  of  action,  pp. 
123  et  seq. 

answer  denying  all  material  allegations  of  petition,  p.  125. 

test  of  sufficiency,  p.  126. 

when  motion  to  be  made,  p.  126. 

waiver  of  right  to  move,  p.  127. 

exception  to  ruling,  p.  126. 

for  frivolous  or  evasive  answer,  p.  123. 
for  want  of  verification,  p.  117.     , 
necessity  for  exception  to  motion  for,  p.  369. 

PLEDGE, 

question  for  jury  as  to  pledgee's  negligence,  p.  634. 

POCKET  MEMORANDUM, 

use  of,  to  refresh  recollection,  p.  237. 


:076  INDEX, 

POLICE,  5    ,  ,-,     ,,.  ,  J.. I 

cross-examination  as  to  discharge  or  copipulspry  resignation,  p.  255. 

POLLING  JURY,  ■  . 

consequence  of  juror's  dissent,  p.  842. 
deiinition  of  term,  p.  839. 
mode   of,  p.   841. 
object  of,  p.  839. 
right  to,  p.   839. 
right  of  juror  to  dissent,  p.  842. 
time  for  requesting,  p.  841. 

POLLUTION,  ,  . 

question  for  jury  as  to  compensation  for,,  p.. 555. 

POLYGAMY, 

belief  in,  as  affecting  competency  as  juror,  p.  95. 

POPULATION, 

judicial  notice  of,  jk.  495. 

POSITIVENESS, 

evidence  f}i  reason  for,  p.  ,505. 

POSITIVE  TESTIMONY, 

instructions  as  to  relative  weight  of,  p.  758. 
Submission  of,  to  jury. 

when  met  by  beliefs  or  impressions,  p.  670. 
when  met  by  circumstantial  evidence,  p.'  670. 
when  met  by  inconsistency  of  physical  facts,  p.  670. 
when  met  only  by  conclusion  of  law,  p.  671. 

POSSIBILITY  OF  ISSUE, 
doctrine  of,  p.  505. 

POSTEA, 

as  part  of  judgment  roll,  p.  920. 
embodying  verdict  in,  p.   908. 
what  may  be  included  in,  p.  921. 

POSTOFFICE, 

excusing  postmaster  from  struqk  jury,  p.  109. 
presumption  of  receipt  of  letter  put  in,  pi  500. 

POSTPONEMENT, 

affidavit  for,  see  Affidavit. 

application  for,  ,see  chapter  il.,  pp.  7-75.     , 

as  result  of  withdrawing  juror,  p.  545. 

by  agreement  or  consent,  pp.  70,  542. 

by  justice  of  the  peace,  p. ,,74. 
by  justice  of  the  peace,  pp.  72  et  seq. 
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POSTPONEMENT—  (ronfmuefi) .  ^ . 

failure  to  specify  time  and  place,  p.  74. 
holding  case  open,  p.  75. 

by  reason  of  law,  p.  71.  ,    ,      , 

by  next  term,  p.  71. 
extension  by  legal  .holiday,  p.  71. 
discretion  of  court  as  to,,pp,  9  et  seq. 

of  justice  in  permittipg  opposii;ion  to,  motion,  p.,  59.  ,, 
effect  of,  on  right  to  withdraw  approval  of  juror,  p.  104. 
materiality,  competency,  relevancy,  etc.,'  of  evidence  sought,  pp.  46,  47. 
mistrial  by,  after  taking  of  evidence,  p.  113. 
motion  for,  when  unprepared  with  rebutting  evidence,  p.  5,43. 
ni'Ccssity  for  application  and  order,  p.  9. 
necessity  for  motion,  p.  24. 
necessity  for  exception  to  denial  of^  p.  369. 
notice  of  application,  p.  12. 
of  garnishment  proceedings,  p.  14. 
of  plaintiff's  exa!mination,  p.  182. 
of  ruling  as  to  admissibility  of  evidence,  p.  352. 
on  court's  own  motion,  p.  9. 
probability  of  securing  d|esired  evidence,  p.  49. 

failure  to  subpoena  witness  as  affecting  right  to  postponement,  p.  43. 
reception  of  verdict  during,  p.  830. 
refusal   of,  on   admission   of  what  it  is,  stated  abriept   vyitness   would 

testify,  p.  6.  ,.. 

remedy  for  refusal,  pp.  65  et  seq. 

exception   and   review   of   ruling,   pp.   63   et   seq. 

necessity  for  exception,  pp.  65,  68. 

preservation  of  exception,  pp.  65,  68. 

sufficiency  of  specification  of  error,  p.   68. 

necessity  that  judgment..l;ie  linal,  p.  69. 
time  for  application  for,  p.  11. 
.who  may  apply  for,  p.  12. 

right  of  intervener  to  apply' for  continuance,  p.  12. 
withdrawal  of  juror,  see  Withdrawal  of  Juror. 
GrotiAuls  for.      ..  ,,!,..  i      ■  . 

absence  of  counsel,  see  Absence, of  Counsel, 
absence  of  documentary  evidence,  p.  42. 
absence   of    incompetent,   hearsay,   irrelevant,   immaterial,    cumulative, 

improbable  or  secondary  eviclcncc,  pp.,46,  47. 
absence  of  party,  see  Absence  of  Tarty, 
absence  of  witness,  see  Absence  of  Witnesses. 

amendment. of  pleading,  ^ontents  of  affidavits  on,  application  for,  p.  55. 
examination  of  map,  p.  544. 

illness  of  counsel  or  member  of  his  family,  p.,  33. 
illness  of  party,  p.  29.  , 
illness  in  party's  family,  p.  30. 
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POSTPONEMENT—  ( contitiued). 
death  of  party,  p.  31. 
intoxication  of  party,  p.  31, 
insanity  of  party,  p.  32. 
matters  affecting  cause  of  action,  p.  12. 
matters  of  process  or  bringing  in  parties,  p.  15. 

service  too  recent  before  term,  p.  15. 

perfecting  or  serving  process,  p.  15. 

amendment,  p.  15. 

serving  or  bringing  in  parties,  p.  15. 
matters  pertaining  to  pleadings  or  issues,  p.  17. 

amendment  of  pleadings  generally,  pp.  17-20. 

counsel  must  show  that  amendment  raised  issues  he  is  not  pre- 
pared to  meet,  p.  18. 

where  amendment  relates  to  matters  within  knowledge  of  party, 
p.  22. 

statutory  amendment  of  pleading,  effect  of  previous  notice,  p.  22. 

failure  to  ask  for  postponement,  p.  23. 

giving  defendants  time  to  rejoin,  p.  23. 

time  to  make  up  issues  on  appearance  of  new  party,  p.  23, 

failure  to  file  copy  of  account,  p.  11. 
mistake  of  counsel  or  party,  p.  27. 

providential  or  unavoidable  cases,  p.  29. 

illness  of  party,  p.  29. 

illness  in  party's  family,  p.  30. 

physical  inability  of  party,  p.  30. 

death  of  party,  p.  31. 
obtaining  jury,  p.  17. 
other  suit  pending,  p.  12. 
pending  settlement,  pp.  12,  14. 
proceedings  on  appeal  or  error,  p.  13. 
public  excitement  or  prejudice,  p.  16. 
seeking  discovery  and  production  of  paper,  p.  42. 
surprise  at  trial,  pp.  18,  20,  25. 

failure  of  evidence,  p.  25. 

in  case  of  amendment  to  defeat  motion  to  dismiss,  p.  120. 

being  misled  by  witness,  p.  25. 

by  admission  of  evidence,  p.  26.        i 

by  exclusion  of  evidence,  p.  26. 

requisites  of  affidavit,  p.  54. 

time  to  apply  for,  p.  11. 

waiver  of,  p.  27. 

contents  of  affidavit  on  application  for,  pp.  61,  54,  55. 
trial  amendment,  p.  49. 

unexpected  continuance  of  other  cause  set  for  trial,  p.  24. 
unpreparednesa  of  counsel,  p.  24. 

affidavit  as  to,  p.  55. 
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unpreparedness  of  party,  p.  23. 

issuance  of  execution  on  foreign  judgment  as  ground  for  continuance 
of  action  thereon,  p.  13. 
Second  application. 

application  for,  p.  9. 

because  of  counsel's  illness,  p.  33. 

before  justice  of  the  peace,  p.  72. 

necessity  for  definitely  stating  nature  of  desired  evidence,  p.  56. 

ouster  of  justice's  jurisdiction  by,  p.  72. 

to  recall  witness  who  has  left  the  state,  p.  49. 
Third  application. 

requisites  of  affidavit  in  support  of,  pp.  56,  57. 

ouster  of  justice's  jurisdiction  by,  p.  73. 
Opposing  motion  for. 

generally,  pp.  57  et  seq. 

presumptions,  p.  57. 

counter-affidavits,  p.  58. 

calling  party  making  affidavit  for  purpose  of  cross-examination,  p.  59, 

admitted  denied  facts,  p.  59  et  seq. 

effect  of  admission  on  weight  to  be  given  statement  in  application, 
p.  61. 

introduction  of  opposing  testimony  to  impeach  statement  in  applica- 
tion, p.  61. 

right  to  withdraw  admission  after  witness  comes  into  court,  p.  61. 
Imposing  conditions. 

generally,  pp.  62  et  seq. 

disbursements,  p.  62. 

costs,  pp.  38,  62. 

payment  of  costs  within  fixed  time,  p.  63. 

necessity  for  immediate  payment  of  costs,  p.  63. 

stipulation  against   abatement,  p.   64. 

staving  another  suit,  p.  64. 

giving  bond,  p.  62. 

consent  to  reading  informal  deposition,  p.  62. 

that  only  a  limited  number  of  witnesses  be  called,  p.  62. 

confession  of  judgment  for  undisputed  part  of  claim,  p.  62. 
Temporary  adjournment  during  trial. 

during  deliberation  of  jury,  p.  796. 

of  court  on  Sunday  after  receiving  verdict,  p.  836. 

permitting  jury  to  separate  after  finding  verdict  during,  p.  775. 

separation  of  jury  during  temporary  adjournment,  p.  775. 

to  private  house,  p.  525. 

PEECAUTIONS, 

after  accident,  evidence  of,  p.  481. 
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PREFERENCE, 

excessiveness  of  verdict  showing,  p.  830. 

PREJUDICE, 

against  or  in  favor  of  businc.-s  or  calling  as  disqualifying  as  juror,  p. 

98. 
examination  of  jurors  as  to,  p.  79„ 
excessiveness  of  verdict  showing,  p.  830. 
disclosure  of,-  by  verdict  against,  evidence,  p.  810. 
inadequacy  of  verdict  showing,  p.  832. 
Of  jury.  ,,  , 

arousing  in  counsel's  argument,  p.  684. 
as  ground  for  postponement,  p.  16. 
cross-examination  of  witness-  to  show,  pp.  250,  2.51. 
refraining  from  expression  in  charge  calculated  to  excite,  p.  721. 
setting  aside  juror  for,  p.  106. 

PREJUDICIAL  ERROR, 

allowing  anticipatory  rebuttal  as  part  of  case  in  chief,  p.  175, 

awarding  right  to  open  and  close,  pp.  159  et  seq. 

judgment  awarding  nonsuit,  p.  541. 
'    inisconduct  of  party  during  view,  pp.  788,  789. 

misstating  nature  of  cause  of  action  in  opening,  p.  165.' 

permitting  jury  to  take  pleadings  with '  them  on  retiring,  p.  782. 

reference  to  irrelevant  and  impertinent  matters  in  opening,  p.  164. 

separation  of  jury  without  consent  of  court,  p.  775. 

inattention  of  juror  from  sleepiness,  p.  788. 
Errors  of  judge. 

absence  of  judge,  p.  521. 

judge's  remarks  disparaging  counsel,  p.   530. 

judge's  complaint  on  consumption  of  time,  p.  529. 

absence  of  judge  from  court  room  during  trial,  p.  4. 
Irt  selection  of  jury. 

in  excusing  juror,  pp.  Ill  et  seq. 

in  excusing  persons  from  jury  list,  pp.  112  et  seq. 
Election  between  counts. 

requiring  election:  between  counts  at  close  of  evidence,  p.  134. 
ruling  on  motion  to  compel  election,  p.  135. 
As  to  evidence. 

admission  of  improper  evidence  over  objection,  p.  360. 

admitting  evidence  on  undisputed  facts,  p.  363. 

allowance  of  leading  question,  p.  22.3. 

excluding  evidence  as  to  undisputed  fact,  p.  363. 

exclusion'  of  rebutting  evidence,  p.  170. 

permitting    answer    to    hypothetical    question    assuming    unsupported 
fact,  p.  219. 

persistent  efforts  to  place  contents  of  letter   before  jury,  p.   331. 

refusal  to  strike  out  incompetent  evidence,  p.  401. 


INDEX.  1081' 

PREJUDICIAL  EUnOR— (continued). 

submitting  competency  of  photograph  or  map  to  jury,  p.  356. 

unconditional  admission  of  evidence,  p.  3C9. 
As  to  instructions, 

failure  to  mark  instruction  "given''  or  "refused,"  p.  712. 

inconsistent  and  unharmonious  instructions,  p.  '726. 

instruction  expressing  judge's  personal  opinion,  p.  753. 

jury's  disobedience  of  erroneous  instruction,  p.  813. 

misstating  evidence  in  instructions,  p.  749. 

oral  charge  to  jury,  p.  714. 

in  aibsenee  of  request-  for...v)'ritten  charge,  p.  701. 

reference  to  pleadings  in  instructions,  p.  734. 
Argument  to  jury. 

in  argument  to  jury,  p.  695. 

allusions  in  argument  to  former  trial,  p.  685. 
As  to  verdict. 

failure  to  find  on  issues  not  submitted  to  jtiry,  p.  818. 

interfering  with  discretion  of'  jury  as  to  rendering  general  or  special 
verdict,  p.  904. 

omission  of  special  verdict  to  find  essential  fact,  p.   865. 

sealing  up  as  sealed  verdict  paper  stating  inability  to  agree,  p;  788. 

submission  of  interrogatories  not  calling  for  ultimate  facts,  p.  "870. 

submission  of  interrogatories  calling  for  findings  as  to  ultimate  facts, 
p.  898. 

refusal  to  submit  special  interrogatories  calling  for  a  finding  of  non- 
determinative  facts,  p.  897. 

PRELIMINARY  EXAMINATION, 
of  expert  witness,  p.  190. 

PRELIMINARY  QUESTIONS, 

to  impeachment  of  witness,  see  Impeachment  of  Witnesses. 

as  to  competency  of  evidence,  p.  3.')7. 

as  to  sufficiency  of  evidence  to  go  to  jury,  p.  639. 

to  question  of  law  as  question  for  court,  p.  550. 

relevancy  of,  p.  214. 

PREPARATION, 

right  to  continuance  for  want  of,  pp.  23,  24. 
of  special  verdict,  p.  879. 

PREPOiNDERANCE  OF  EVIDENCE, 

weight  of  evidence  generally,  see  Evidence. 

proof  of  crime  by,  in  civil  action,  p.  770. 
Instructions  as  to. 

meaning  of,  p.  729. 

necessity  for  proof  of  case  by,  p;  741. 

proof  of  civil  issue  by,  p.  769. 
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PRESENCE, 

see  also  Absence. 

of  third  persons  at  trial,  p.  6. 

of  judge  at  trial,  p.  3. 

of  other  officers  of  court,  p.  4. 

of  another  judge  of  same  circuit  consulting  with  counsel,  p.  6. 

PRESENT  SUFFERING, 

statements  of,  admissibility,  p.  481. 

PRESIDENT, 

of  corporation,  exclusion  of,  as  witness  during  trial,  p.  200. 

PRESS  COPY, 

of  letter  as  evidence,  p.  500. 

PRESUMPTION, 

as  to  harmlessness  of  excluding  competent  jurors,  p.  112. 

as  to  qualification  of  jurors  whose  names  are  on  general  list,  p.  83. 

as  to  relative  weight  of  aflCrmative  and  negative  testimony,  p.  757. 

burden  of  proof,  see  Burden  of  Proof. 

attaching  to  commercial  paper  right  to  go  to  jury,  p.  562. 

from  date  of  document,  p.  474. 

from  facts  found  in  special  verdict,  pp.  865,  867,  868. 

from  failure  to  call  witness,  pp.  449,  760. 

from  refusal  to  produce  document,  p.  761. 

upon  destruction  and  suppression  of  evidence,  p.  476. 

in  favor  of  applicant  for  continuance,  p.  57. 

of  adequacy  of  instrument,  p.  465. 

of  consent  to  communications  between  judge  and  jury,  p.  536. 

of  counsel's  acquiescence  in  continuance,  p.  70. 

of  death  from  absence,  question  for  jury  as  to,  p.  554. 

of  good  faith  in  ordinary  transactions,  p.  489. 

of  husband's  agency  for  wife,  p.  458. 

of  innocence,  p.  470. 

of  jurisdictional  facts,  p.  497. 

of  juror's  presence  at  opening  of  sealed  verdict,  p.  856. 

of  motive  or  intention,  pp.  490,  491. 

of  negligence  from  broken  electric  wire  in  street,  p.  606. 

of  party's  absence,  p.  370. 

of  party's  consent  to  further  instructions,  p.  797. 

in  favor  of  official  act,  p.  497. 

of  performance  of  official  duty,  p.  503. 

of  proper  indorsement  by  clerk  on  judgment  abstract,  p.  923. 

of  receipt  of  letter  from  mailing,  p.  499. 

of  surprise  from  amendment  of  pleading,  p.  20. 

of  timely  entry  of  judgment,  p.  924. 

on  appeal,  see  Appeal, 
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PRESUMPTION—  ( oontimied) . 

question  for  jury  as  to,  p.  554. 
of  negligence,  pp.  590  et  seq. 

that  party  knows  character  of  own  witnesses,  p.  301. 

that  pleading  was  made  under  pleader's  instructions,  p.  422. 

submitting  case  to  jury  where  different  inferences  may  be  drawn,  p. 
667. 
Instructions  as  to. 

instructions  as  to  presumption  of  fact,  in  Federal  Court,  p.  742. 

instruction  that  evidence  raises  presumption  of  fact,  p.  755. 

necessity  for  stating  presumptions  of  law  in  instructions,  p.  742. 
As  to  verdict. 

in  favor  of  general  verdict,  p.  905. 

in  favor  of  special  as  against  general  verdict,  p.  SSSi. 

nonexistence  from  failure  of  special  verdict  to  find,  p.  878. 

PREVAILING  PARTY, 

certainty  of  verdict  as  to,  p.  818. 
necessity  that  judgment  show,  p.  917. 

PREVIOUS  TESTIMONY, 
see  Former  Testimony. 

PRICE  LISTS, 

consulting,  to  refresh  recollection,  p.  233. 

PRINCIPAL  AND  AGENT, 
see  Agency. 

PRINCIPAL  AND  SURETY, 

disqualification  as  juror  of  employee  of  sureties,  p.  94. 
disqualification   as  juror  of  surety  on  prosecution  bond  of  plaintm 
in  similar  action,  p.  88. 

PRIOR   CONSISTENT   STATEMENTS   OF   WITNESS, 
admissibility,  p.  320. 

PRIOR  CONVICTION, 

of  crime,  cross-examination  as  to,  pp.  254,  255. 

PRIVATE  ACT, 

judicial  notice  of,  p.  498. 

PRIVATE  CONFERENCE, 

by  counsel  with  witness,  p.  195. 
by  court  with  witness,  p.  197. 

PRIVILEGED  COMMUNICATIONS, 
as  ground  for  postponement,  p.  56. 
cross-examination  to  show  privileged  character,  p.  350. 
exclusion  of,  by  court  on  own  motion,  p.  410. 
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PRIVILEGED  COMMUNICATIONS— (eoiitintted)'. 

giving  facts  to  counsel  for  purpose  of  pleading,  p. '415. 
question  for  court  as  to  privilege,  p.  356.  '  '  ' 

question  for  jury  as  to,  p.  588. 
waiver  of  objection  to,  p.  354. 

PRIVILEGE  OP  WITNESS, 

tuiiming  privilege  as  admission,  p.  669.  ,     ,  ,,1 

conclusiveness  of  witness's  statement  as  to  incriminating, nature  qi  an- 
swer, p.  210. 

instructing  witness  as  to,  p.  207.     ,  ,   ,  ,  , 

necessity  for  absolute  indemnity,  p.  208.  :  ,,  ■ 

necessity  for  disclosing  entire  transaction  when :  part  disclosed,  p.  200. 

necessity   for   witness   claiming  privilege,  p.   206.  ,,,, 

not  to  give  criminating  evidence,  p,  203. 

personal  nature  of,  p.  265. 

requiring    witness   to   show   how   answer    will   criminate   him,   p.    210. 

showing  by  other  testimony  how  toswer  cannot  incriminate  witness, 
p.    211.  ■■ ■' 

waiver  of,  p.  205. 

when  protected  from  effect  of  disclosure,  p.  207. 

PROBABILITY, 

question  for  jury  as  to,  p,  565. 

PROBABLE  CAUSE, 
certificate  of,  p.  939. 
question  for  jury  as  to,  p.  564. 

PROBATIVE  PACTS, 

sufficiency  of  special  verdict  finding,  p.  865, 

PROCEEDINGS  IN  ERROR, 
see  Error  Proceedings. 

PROCESS, 

permitting  jury  to  take  with  them  on  retiring,  p.  782. 
postponement  for  recent  service  of,  p.  15. 

PROCRASTINATION, 
in  trial,  p.  3. 

PRODUCTION, 

of  attesting  witness,  p.  509. 

of  chattel,  riglit  to  compel,  p.  432.' 

of  document  on  notice,  p.  477. 

of  document,  refusal  of,  p.  477. 

of  papers,  postponement  to  obtg,in,  p.  42. 

PROFESSIONAL  SERVICES;   ' 

expert  testimony  as  to  the  value  of,  p.  552. 
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TROHIBITED  ARTICLES, 

construction  of  term  in  insurance  policy,  p.  585. 

PROMISE  NOT  TO  PROSECUTE, 

effect  of,  on  privilege  of  witness,  p.  207. 

PROMISE  TO   CONNECT, 

apparently  irrelevant  evidence,  p.  334. 

PROMISSORY  NOTES, 
see  Bills  and  Notes. 

PROOF, 

generally,  see  Evidence.  ' 

burden  of,  see  Burden  of  Proof. 

order  of,  see  Order  of  Proof. 

special  verdict  finding  facts  not  sustained  by,  p.  871. 

PROPONENT, 

CKclusion   of,    as   witness    during   trial,   p.    200. 

PROSTITUTE, 

impeachment  of  witness  by  proof  of  being,  pp.   283,  293. 

PROTECTION, 

of  privilege  of  witness,  see  Privilege  of  Witness. 

PROTHONOTARY, 

as  court  officer,  p.  4. 
presence  of,  at  trial,  p.  4. 

PROTRACTED  EXAMINATION, 
of  witness,  arresting,  p.  196. 

PROVINCE  OF  COURT  AND  JURY, 
see  Questions  of  Law  and  Fact. 

PROXIMATE  CAUSE, 

question  for  jury  as  to,  p.  557. 

necessity  of  defining  in  instruction,  p.  730. 

PRURIENT  EVIDENCE, 

prohibition  against  publication  of,  p.  6. 

PUBLICATION, 

of  evidence,  prohibition   against,  p.  6. 

of  summons,  postponement  for  incompleteness  of,  p.  15. 

PUBLIC  EXCITEMENT, 

as  ground  for  postponement,  p.  16. 

PUBLIC  HATOED, 

privilege  against  answering  questions  exposing  to,,  p.  205. 
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PUBLIC  IGNOMINY, 

privilege  against  a:nswering  questions  exposing  to,  p.  205. 

PUBLIC  POLICY, 

as  question  for  court,  p.  585. 
as  to  interest  of  jurors,  p.  88. 

PUBLIC  PROSTITUTE, 

impeachment  of  witness  by  proof  of  being,  pp.  283,  293. 

PUBLIC  TRIAL, 

necessity  for,  p.  2. 

decorum,  private  trial  necessary  to  secure,  p.  3. 

matrimonial  actions,  p.  3. 

trade  secrets  involved,  p.  3. 

PUBLIC  USE, 

as  question  for  court,  p.  555. 

PUNITIVE  DAMAGES, 

necessity  for  judgment  specifying  amount  of,  p.  918. 
necessity  of  defining  in  instruction,  p.  730. 

PURPOSE, 

of  proposed  evidence,  statement  of,  p.  333. 

PUTATIVE  FATHER, 

exhibition  d  child  to  show  resemblance  to,  p.  426. 

Q. 

QUAKER, 

mode  of  swearing  as  witness,  p.  194. 

QUALIFICATION, 

of  jurors,  see  Impaneling  the  Jury, 
of  pleadings  in  other  action,  p.  420. 
of  requested  instructions,  p.  710. 

QUESTION, 

question  for  jury,  see  Question  for  Jury. 

special,  see  Special  Questions. 
To  mtness. 

hypothetical  questions,  see  Hypothetical  Questions. 

leading  questions,  see  Leading  Questions. 

preliminary  questions,  see  Preliminary  Questions. 

form  of,  to  impeaching  witness,  p.  280. 

general  questions  touching  a  cause  and  various  issues  thereof,  p.  215. 

compound  question  part  only  of  which  is  proper,  p.  215. 

argumentative  questions,  p.  215. 
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QUESTION—  (con^mued) . 

assuming  facts  not  proved,  p.  216. 

calling  for  expert  witness,'  p.  216. 

calling  for  expected  answer  before  putting,  p.  333. 

offer  of  evidence  without  putting,  p.  331. 

written  questions,  p.  259. 

QUESTION  AND  AJSISWEE, 

giving  of  testimony  by,  p.  195. 

QUESTION  OF  LAW, 

finding  on,  by  jury  as  overruling  special  verdict,  p.  904. 

QUESTIONS  OF  LAW  AND  FACT, 

distinguisliing  between,   in   instructions,   p.   754. 

functions  of  court  and  jury  generally,  p.  549. 

in  Federal  courts,  p.  561. 

invading  province  of  jury  in  instructions,  pp.  744,  754. 

instructions  assuming  facts,  p.  744. 
question  of  fact  preliminary  to  law  questions,  p.  550. 
right  to  go  to  jury  on  presumption  attaching  to  commercial  paper, 

p.  562. 
abandonment,  p.  578. 

of  master's  employment,  p.  569. 
acceptance,  p.  578. 
admissibility  of  evidence,  p.  355. 
admissibility  of  dying  declarations,  p.  551. 
adulteration,  p.  573. 
assent,  p.  577. 
assumption  of  risk  by  employee,  p.  625. 

railroad  employee,  p.  631. 
belief,  p.  580. 

bodily  or  mental  condition,  p.  572. 
capacity,  p.  567. 
cause  and  effect,  p.  557. 

proximate  cause,  p.  557. 
character  of  occupancy  of  property,  p.  580. 
character  of  way  used  by  public,  p.  574. 
common  enterprise,  p.  568. 
compensation  for  polluting  water,  p.  555. 
condonation  of  servant's  misconduct,  p.  572. 
delivery,  p.  578. 
diligence,  p.  564. 

of  telegraph  company,  p.  634. 
duress,  p.   575. 

duties  of  corporate  directors,  p.  567. 
effect  of  bad  treatment  by  husband  or  wife,  p.  572. 
election,  p.  578. 
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QUESTIONS  OF  LAW  AXD  F ACT— { cont inued) . 
eminent  domain,  p.   355. 
fixtures,  p.  574. 
incorporation,  pp.  556,  567, 
infancy,  p.  568. 
inferences,  p.  554. 
insurable  good  health,  p.  572. 
intent,  p.  577.  ■  ■ 

intent  of  landlord  who  relets  preinises  after  abandonment,  p.  578. 
intoxication,  p.  573. 
intoxicating  nature  of  beverage,  p.  573. 
invalidity  of  foreign  incorporation  as  defense,  p.  556. 
justification  for  insubordinate  act,  p.  564. 
knovfledge,  p.  580. 
legal  proximity,  p.  559. 
libel  or  slander,  p.  587. 

justification  for  publication,  p.  589. 

question  of  malice,  p.  589. 
malicious  prosecution,  p.  587. 

,   correctness  of  counsel's  advice,  p.  590. 
measure  of  damages,  p.  556. 

mental  perceptions,  p.  580.  i 

mental  purpose,  p.  577. 
nature  of  officer's  act,  p.  569. 
necessary  supplies  for  undertaking,  p.  563. 
necessary  work  for  Sunday,  p.  563. 
necessity,  p.  559. 

for  taking,  p.  555. 
nonoccupancy,  p.  574. 
occupation,  p.  567. 

personal  liability  of  disobedient  agent,  p.  57L 
personal  status,  p.  567. 
physical  conditions  and  qualities,  p.  573. 

adulteration,  p.  573. 
predetermination  to  commit  suicide,  p.  577i 
presumptions,  p.  554. 
probable  cause,  pp.  559,  564. 
probability,  p.  565.  . 

of  frightening  of  horse,  p.  608. 
proving  of  perfect  title,  p.  556. 
proximate  cause,  p.  557. 
public  policy,  p.  555. 
public  uses,  p.  555. 
purpose,  p.  577. 
ratification,  p.  569. 
receipt  of  letter  duly  mailed,  p.  501. 
relation  between  parties  to  contract,  p.  567. 
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QUESTIONS  OF  LAW  AND  FACT—  ( continued) . 

of  fellow  servants,  p.  570. 

of  master  and  servant,  p.  568. 
rightfulness  of  servant's  discharge,  p.  571. 
right  to  protection  of  limited  partnership  act,  p.  567. 
right  to  read  Bible  in  public  schools,  p.  556. 
separation  of  white  and  colored  school  children,  p.  555. 
serious   and   wilful  misconduct  within   meaning  of   Workmen's   Com- 
pensation Act,  p.  636. 
stream  as  public  highway,  p.  574. 
total  disability  of  insured,  p.  572. 
uncontradicted  testimony,  p.  552. 
undue  influence,  p.  575. 
vacancy,  p.  574. 
validity  of  release,  p.  577. 
volition,  p.  578. 
waiver,  p.  578. 

waters  as  water  course,  p.  574. 

weight  and  sufficiency  of  evidence  and  credibility  of  witness,  pp.  551, 
553. 

expert  evidence,  p.  552. 

expert  testimony  as  to  value  of  professional  services,  p.  552. 

expert  testimony  as  to  handwriting  and  typewriting,  p.  552. 

evidence  opposed  to  natural  laws,  p.  553. 

pleading,  p.  413. 
what  are  fixtures,  p.  574. 
Contracts  and  writings. 
construction,   p.   582. 

of  insurance  policies,  p.  584. 
J  '   of  statutes,  p.  583. 
goods  included  in  policy,  p.  586. 

construction  of  term  "prohibited  articles,"  in  policy,  p.  585. 
meaning  of  word  "additions"  in  policy,  p.  585. 
insured's  ownership  of  property,  p.  586. 
legal  sufficiency,  p.  582. 

meaning  of  expression  "noon"  and  "standard  time,"  p.  586. 
meaning  of  mark  on  writing,  p.  584. 
meaning  of  terms  of  art  or  science,  p.  587. 
,  nature  of  traffic  agreement  between  competing  carriers,  p.  583. 
reception  of  mailed  notice  and  proofs  of  loss,  p.  586. 
sufficiency  of  pleadings,  p.  583. 
total  destruction  or  total  loss,  p.  586. 

intent  as  to  passing  of  title  under  contract  for  sale  of  goods  to  be 
produced  or  manufactured,  p.  578. 
Emstence. 

of  agency,  p.  568. 

of  alleged  common  error,  p.  556. 

Abbott,  Civ.  Jur.  T.— 69. 
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QUESTIONS  OF  LAW  AND  FACT— (continued). 

of  marriage;  p.  568. 

of  nuisa-nce,  p.  o5ti. 

of  partnership,  p.  o67. 
Fraud. 

generally,  p.  575. 

of  creditors,  p.  575. 

reliance  on  false   representation,  p.   575. 

reasonableness  of  time  allowed  passenger  to  alight,  p.  563. 
Matters  as  to  carriers  generally. 

mode  of  carrying  goods,  p.  565. 

relation  of  passenger,  p.   565. 

time  for  removal  of  goods  at  destination,  p.  566. 

whether  building  was  pus^senger  depot,  p.  566. 

whether  point  is  within  depot  grounds,  p.  566. 

whether  railroad  is  carrier,  p.  565. 
Kcffligence  generally. 

as  to  banks  and  commercial  paper,  p.  635. 

as  to  compressed  air,  p.  622. 

as  to  conditon  of  buildings  or  grounds,  p.  618. 

as  to  escaping  gas,  p.  620. 

as  to  explosives,  p.  620. 

as  to  fire,  water,  electricity,  or  other  dangerous  thing,  p.  620. 

as  to  street  railways,  p.  614. 

care  towards  intoxicated  person,  p.  591. 

cause  of  injury  by,  p.  557. 

in  selling  unfit   food,  p.   625. 

in  use  of  automobiles,  p.  609. 

leaving  horse  unfastened  in  street,  p.  608. 

of  innkeepers,  telegraph  companies  and  bailees  or  agents,  p.  634 

of  pledgee,  p.  634. 

passenger  elevators,  p.  599. 
Negligence  as  to  highicays. 

generally,  p.   548. 

absence  of  lights,  guards,  or  barriers,  p.  605. 

danger  from  overhanging  objects,  p.  605. 

danger  from  vaults  beneath,  p.  605. 

ice  and  snow  on  walks,  p.  605. 

in  use  of  automobiles,  p.  609. 

knowledge  of  defect  on  part  of  public  authorities,  p.  604. 

loose  boards  in  sidewalk,  p.  606. 

obstruction  of  crossing  by  train,  p.  610. 
f/egligence  of  carriers. 

generally,  p.  596. 

care  towards  helpless,  infirm,  or  intoxicated  passengers,  pp.  603,  604. 

carriers  by  sppcial  contract,  p.  599. 

in  ejecting  passengers,  p.  603. 


QUESTIONS  OF  LAW  AND  YACT^ {continued). 

speed  of  trains  at  station,  p.  597. 

stops  for  passengers,  p.  Sfl7. 

in  leaving  space  between  station   platform  and  oars  as  question   for 
court  or  jury,  p.  597. 
Negligence  of  railroads. 

generally,  p.  610. 

as  to  necessary  signals,  p.  612. 

blocking  street  by  train j  p.  610. 

failure  to  avoid  collision,  p.   613. 

failure  to  give  signal  at  crossing,  p.  610. 
necessity  for  additional  sigiials,  p.  612. 

frightening  team  by  unusual  noise,  p.  HIO. 

in  not  discovering  or  preventing  injury  to  child,  p.  617. 
Negligence  tovxurd  servants. 

generally,  p.  625. 

infant  servant,  pp.  626,  628. 

in  furnishing  particular  brand  of  fuse,  p.  5S4. 

railroad  employees,  p.  631. 
Negligence  toicurd  children. 

on  street  cars  or  tracks,  p.  617. 

toward  infant  employees,  pp.  626  et  aeq. 
Imputed  negligence. 

generally,  pp.  606,  618. 

of  parent  or  custodian  of  child,  p.  617. 
Contributory  negligence. 

in  carrying  on  work  in  or  near  street,  p.  609. 

in  going  near  electric  wires,  p.   622. 

in  guarding  against  lire  or  explosion,  p.  624. 

in  hitching  horse  near  bee  hive,  p.  624. 

in  regard  to  automobiles,  p.  600.  ■ 

in  respect  to  leaking  gas,  p.  623. 

intoxication  as  co;ntributing  ,to  injury,  p.  591. 

of  bank  depositor,  p.  635. 

of  ferry  man,  p.  624. 

of  guest  at  hotel,  p.  634. 

of  persons  walking  or  driving  on  street  car  tracks,  p.  615. 
Contributory  negligence  on  Jdghivdy.  ■ 

as  to  automobiles,  p.  609. 

in  driving,  p.  605. 

at  excessive  speed,  p.  605. 

on  viTong  side  of  road,  p.  605. 

crossing  in  front  of  observed  street  car  aa  jury  question,  p.  616. 
Contributory  negligence  of  passenger. 

generally,  p.  596. 

crossing  tracks  or  passing  trains  at  stations,  p.  59.7. 

in  emergency,  p.  601. 
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QUESTIONS  OF  LAW  AND  FACT^ioontinued). 

in  getting  on  or  off  moving  train,  p.  600. 

of  rejected  passenger,  p.  603. 

of  person  on  boat,  p.  624. 

projecting  part  of  body  past  line  of  car,  p.  600. 

riding  in  unsuitable  place,  p.  600. 
Contributory  negligence  as  to  railroads. 

generally,  p.  610. 

assuming  safety  from  raised  gates,  p.  610. 

crossing  railroad  tracks,  pp.  610,  612. 
close  to  train,  p.  612. 

letting  animals  at  large  near  railroad  track,  p.  613. 

looking  and  listening  for  approaching  trains,  p.  610. 

using  path  aJlong  railroad  track,  p.  610. 
Contributory  negligence  of  servant. 

generally,  p.  625. 

effect  of  master's  orders,  pp.  630,  633. 

infant  servants,  p.  630. 

railroad  employees,  p.  631. 
Contributory  negligence  of  children. 

generally,  pp.  594,  595,  620. 

as  to  attractive  premises,  p.  619. 

fourteen  year  old  boy,  p.  624. 

infant  servants,  p.  630. 
Carrier  of  children. 

on  cars  or  tracks,  p.  617. 
on  highway,  p.  607. 
Reasonableness. 

generally,  pp.  559,  564,  571,  604. 

in  Federal  court,  p.  561. 

mixed  question  of  law  and  fact,  p.  551. 

of  carrier's  regulations,  p.  561. 

time  fixed  in  contract  for  presentation  of  claim  against  carrier,  p.'  563. 

of  discriminating  rate,  p.  563. 

of  flowage  rights,  p.  560. 

of  justification  for  servant's  disobedience,  p.  571. 

of  time  for  bringing  action  on  policy,  p.  562. 

of  time  for  passenger  to  leave  depot,  p.  5,66. 

of  time  for  removing  growing  timber,  p.  562. 

reasonableness  of  time  of  notice  of  accident  or  injury  in  insurance 
policy,  p.  560. 

time  ajlowed  passenger  to  alight,  p.  563. 

QUOTIENT  VEKDICT, 
validity  of,  p.  844. 
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RACE  PREJUDICE, 

appeal  to  in  argument  of  counsel,  p.  685. 

RADIOGRAPHS, 

admissibility  of,  p.  518. 

RAILROAD  CROSSING, 

question  for  jury  as  to  negligence  at,  see  Questions  of  Law  and  Fact, 
view  of,  by  jury,  p.  440. 

RAILROADS, 

as  carriers,  see  Carriers. 

judicial  notice  of  usages  of  business,  p.  496. 

right  to  continuance  because  of  inconvenience  of  having  employees  at 
trial,  p.  40. 
Questions  for  jury. 

as  to  negligence  and  contributory  negligence,  see  Questions  of  Law  and 
Fact. 

negligence  of  or  towards  employees,  p.  631. 

whether  particular  point  is  within  limits  of  depot  grounds,  p.  566. 

RAILROAD  TI(3KET, 

refreshing  recollection  as  to,  p.  234. 

RATE, 

of  carrier,  question  for  jury  as  to  reasonableness  of,  p.  563. 

RATIFICATION, 

establishing  agency  by  proof  of,  p.  457. 
question  for  jury  as  to,  p.  569. 

READY  FOR  TRIAL, 

effect  of  announcement  of,  on  right  to  continuance,  p.  30. 

REAL  PARTY  IN  INTEREST, 

parol  evidence  to  explain,  p.  504. 

REASON, 

for  positiveness,  evidence  of,  p.  505. 

REASONABLE  AND  ORDINARY  CARE, 

necessity  of  defining  in  instructions,  p.  730. 

REASONABLE  CAUSE, 
certificate  of,  p.  939. 

REASONABLE  DOUBT, 

necessity  for  proving  crime  beyond,  in  civil  action,  p.  770. 
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REASONABLENESS, 

question  for  jury  as  to,  see  Questions  of  Law  and  Faet. 

REBUTTAL,  ':■    r 

anticipatory,  as  part  of  ease  in  ohif,f,  p.  175, 
by  proving  ignorance  of  local  usage,  p.  517. 
by  witness  who  has  violated  rule  excluding  witnesses;  p.  201. 
cumulative  evidence  in,  p.  173.  ''' 

of  document  first  actually  read  in  argument,  p.  ,687. 
of  evidence  of  corporate  officer  called  as  witness  by  other  party,  p.  311. 
of  immaterial  evidence  admitted  without  objection,  p.   339. 
of  pleadings  in  other  action,  p.  420. 
of    secondary   evidence,    p.    465. 

on  cross-examination,  p.  242.  '    -  - 

on   re-examination,   of   adverse   inferences   from   evidence  on    cross-ex- 
amination, p.  256. 
order   of    introducing  rebutting   evidence,    p.    172. 
recalling  witness  for,  p.  179. 
receiving  evidence  in  chief  during,,  p.  172. 
right  of,  p.  176. 

before  taking  case  froni  jury,  p.  657. 
what  admissible  in,  p,  170. 
what  is  rebutting  evidence  within  rule  as  to  order  of  proof,  p.  172. 

RECALLING  WITNESS, 

discretion  as  to  allowing,  p.  179. 

for  purpose  of  laying  foundation  for  impeachment,  p.  266. 

in  case  of  surprise,  p.  184. 

permitting,  immediately  after  consultation  with  counsel,  p.  196, 

RECEIPT, 

after  bringing  of  suit,  admissibility,  p.  480. 
conclusiveness  of,  p.  505. 
parol   evidence  to   vary,   p.   505. 
warehouse  receipts,  see  Warehouse  Receipts, 
burden  of  proof,  p.  472. 

RECEIVER, 

estoppel  of,  to  contradict  entries  in  corporate  books  of  account  by 
producing,  p.  303. 

postponement  of  ancillary  suit  as  condition  of  postponement  of  pri- 
mary suit,  p.  64.  '  ' 

qualification  as  juror  of  creditor  in  fund  for  which  receiver  sues,  84 

as  court  officers,  p.  4. 

presence  of  at  trial,  p.  4. 

RECEPTION, 

of  evidence,  order  of,  see  Order  of  Proof, 
of  verdict,"  se^  Verdict; 
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RECESS  OP  COURT, 
see  Postponement. 

RECITALS, 

of  jurisdictional  facts,  p.  497. 

RECOLLECTION, 

refreshing,    see    Refreshing   Recollection. 

RECONVENTION, 

effect  of  plea  in,  on  right  to  voluntary  nonsuit,  p.  541. 

RECORD, 

on  appeal,  see  Appeal. 

impeachment  of  witness  by,  p.   300. 

of  conviction,  necessity  for  proving  use  of,  to  impeach  witness,  p.  288. 

of  former  suit,  permitting  jury  to  take  on  retiring,  p.  782. 

showing  jurisdictional  facts  by,  p.  497. 

presence  of  court  officers  at  trial  should  appear  on,  p.  4. 

absence  of  judge  from  trial  appearing  on,  p.  4. 

of  school,  to  prove  age,  p.  456. 
Of  judgment. 

generally,  p.  909. 

clerk's  minutes  as  temporary  record,  p.  920. 

in  what  book,  p.  914. 

signing  of,  p.  921. 

time  for,  p.  924. 

RECORD  BOOK, 

entry  of  judgment  in,  p.  915. 

RECORDED  VERDICT, 
amendment  of,  p.  854. 

RECORDING, 
Of  verdict. 
clerk's  duty  as  to,  p.  908. 

effect  of  clerk's  failure  to  record  verdict,  p.  909. 
necessity  for  requesting  polling  of  jury  before,  p.  841. 
secondary  evidence  on  destruction,  p.  449. 

RECOUPMENT, 

negligence  or  deficiency  in  quantity,  as  ground  for,  p.  149. 

RECOVERY, 

amount  of,  in  verdict,  see  Verdict. 

RECROSS-EXAMINATION, 
when  allowable,  p.  259. 

discretion  as  to  allowing,  p.  259. 
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REDUNDANT  MATTER, 

in  pleading,  motion  to  strike  out,  p.  135. 

RE-EXAMINATION, 

of  juror,  p.  110. 
Of  witness. 

calling  out  entire  conversation  on,  p.  257. 

discretion  as  to,  p.  257. 

explaining  on,  circumstances  attending  conviction,  p.  258. 

opening  case  to  permit,  p.  182. 

purpose  of,  p.  256. 

right  to,  in  rebuttal,  p.  178. 

scope  of,  p.  256. 

to   rebut   or    neutralize   adverse   inWences    from   evidence    on    cross- 
examination,  p.  256. 

asking  expert  witness  reason  for  opinion,  p.  258. 

REFEREE, 

answer  of,  as  evidence^  p.  506. 

impeachment  of  witness  by  proof  of  contradictory  statements  on  col- 
lateral matter  before  appointment  of,  p.  296. 
minutes  of,  as  evidence,  p.  502. 
as  court  officers,  p.  4. 
presence  of  at  trial,  p.  4. 

REFRESHING  RECOLLECTION, 

by  improper  means,  necessity  for  objection,  p.  343. 

by  inquiring  as  to  particular  circumstance,  p.  238. 

by  reference  to  standard  authorities,  p.  229. 

from  other  witness,  p.  501. 

of  jury  by  testimony  read,  p.  777. 

reference  to  documents  for,  in  opening,  p.  163. 
Vse  of  memorwnda  for. 

right  to  use,  pp.  231,  501. 

necessity  that  writing  be  original,  p.  231. 

necessity  for  independent  recollection  of  facts,  p.  231. 

.discretion  of  court  as  to,  p.  231. 

surprise  as  ground  for,  p.  231. 

right,   for   purpose  of   cross-examination,  to  inspect   paper   used  for, 
p.  236. 

REFRESHMENTS, 

sending  out  for,  during  deliberation  of  jury,  p.  788. 

REFUSAL, 

by  jury  to  find,  effect  of,  p.  902. 

of  party  to  testify,  as  admission,  p.  669. 

to  produce  document,  presumptions  from,  p.  761. 
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REFUSAL—  {contintoed) . 
Of  postponement. 

exceptions,  necessity  for,  pp.  68,  369. 
preservation  of,  p.  68.    ' 
right  to,  p.  65. 
review  of  ruling,  p.  65. 

necessity  that  judgment  be  final,  p.  69. 
specification  of  error,  sufficiency,  p.  68. 

REFUSED, 

marking  instructions  aa,  p.  712. 

REGISTER, 

as  court  officer,  p.  4. 
presence  of  at  trial,  p.  4. 

REGISTRATION, 

as  essential  to  qualification  of  juror,  p.  84. 

REGULATIONS, 

of  carrier,  question  for  jury  as  to  reasonableness  of,  p.  561. 

REITERATION, 

of  ofiFer  of  evidence  in  jury's  hearing,  p.  331. 

REJECXIQIsr,     .  ..  . 

of  evidence,'  see  Evidence. 

REJOINDER, 

right  to  tiine  for,  after  overruling  motion  to  make  reply  more  specific, 
p.  23. 

RELATION, 

question  for  jury  as  to,  p.  567. 
of  master  and  servant,  p.  568. 
of  principal  and  agent,  p.  568. 

RELATIONSHIP, 

as  showing  interest  of  witness,  p.  669. 

impeachment  of  witness  by  proof  of,  p.  282. 
Of  juror. 

disqualification  of  juror  for,  p.  91. 

degree  to  which  relationship  disqualifies,  pp.  91  et  aeq. 

excusing  Juror  for,  pp.  106,  107. 

inquiring  into  juror's  relationship  to  party,  p.  80. 

RELEASE, 

of  excess  of  verdict  over  amount  demanded,  p.  933. 
question  for  jury  as  to  valiidty  of,  p.  577. 
burden  of  proof,  p.  472. 
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RELEVANCY, 

of  evidence,  see  Evidence. 

RELIEF, 

affirmative  relief,  see  Affirmative  Relief. 

RELIGIOUS  SOCIETY, 

asking  prospective  juror  as  to  membership  in,  p.  80. 
cross-examination  as  to  expulsion  from,  p.  255. 
memibership  in,  disqualifying  juror,  pp.  88,  94. 

RELUCTANT  WITNESS, 

examination  of,  by  court,  p.  197. 

leading   questions  to,  p.   225. 

right  to  impeach  own  witness,  p.  307. 

REMARKS, 

retaliatory  remarks  in  argument,  p.  692. 
By  trial  judge. 

necessity  for  exception,  p.  372. 

time  for  taking  exception^  p.  383. 

to  counsel,  pp.   527,   530. 

REMITTITUR, 

for  excess  in  verdict,  p.  831. 

of  excess  of  judgment  over  amount  demanded  in  complaint,  p.  933. 

of  interest  improperly  allowed,  p.  835. 

REMOTENESS, 

of  reputation  of  witness  sought  to  be  impeached,  p.  286. 
rejection  of  evidence  for,  p.  506. 

RENDITION  OF  JUDGMENT, 
see  Judgment. 

RENEWAL, 

of  exception,  necessity  for,  p.  374. 

of  objection  to  evidence,  necessity,  p.  352. 

of  motion   for  nonsuit  or   direction  of  verdict,   p.   655.' 

RENTS, 

right  to  open  and  close  in  avowry  for,  p.  143 

REOPENING, 

discretion  as  to,  pp.  173,  182. 

permitting  reading  of  document  during  argument,  p.  887. 

to  defeat  motion  for  nonsuit,  etc.,  p.  660. 

REPETITION, 

of  fully  answered  questions  to  witness,  p.  196. 
of  motions  for  delay  as  contempt,  p.  3. 
of  objection  to  evidence,  p.  352. 
of  ofi'er  of  evidence,  p.  330. 
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REPLEVIN, 

application  to  postpone  in,  by  attaching  creditor  after  dismissal  as 

to  him,  p.  12. 
failure  to  find  on  particular  issue,  p.  818. 
requiring  election  in,  necessity  for  exceptioii,  p.  372. 
sufficiency  of  verdict  in,  p.  820. 

KEPLY, 

defendant's  right  of,  after  plaintiff's  rebuttal,  p.  178. 

effect  of,  to  restore  plaintiff's  right  to  open  and  close,  p.  158. 

judgment  on  pleadings  for  insufficiency  of,  pp.  122,  123. 

plaintiff's  right  to,  in  argument,  p.  l.lli. 

right  to  time  for  rejoinder  after  overruling  motion  to  make  reply  more 

specific,  p.  23. 
what  evidence  admissible  on,  p.  178. 

REPORT, 

of  viewers,  admissibility  of,  to  impeach  witness,  p.  276. 

REPORTER, 

see  Stenographer. 

REPUTATION, 

comments  by  judge  as  to,  p.  529. 

cross-examination  of  witnesses  to,  p.  249. 

corroboration  of  witness  by  proof  of,  p.  313. 

limiting  number  of  witnesses  as  to,  p.  202. 
Impeaohment  of  witness  by  proof  of. 

generally,  283. 

general  reputation  for  truth  and  veracity  or  moral  character,  p.  283 

necessity  for  foundation,  p.  284. 

place  and  time  of  reputation,  p.  286. 

proof  of  conviction,  p.  288., 

proof  of  indictment,  etc.,  p.  290. 

questioning   impeaching  witness,   p.   284. 

specific  acts  or  offenses  or  liwe  of  conduct,  p.  292. 

REQUEST, 

for  instructions,  see  Instructions. 

for  leave  to  prepare  application  of  postponement,  p.  9. 

for  special  interrogatories,  pp.  893,  894. 

for  special  verdict,  p.  860. 

for  submission  of  certain  specific  facts  for,  p.  880. 

necessity,  p.  880. 

time  for  making,  p.  862. 

RESEMBLANCE, 

exhibition  of  child  to  show,  p.  426. 
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RESERVED  CASE, 

verdiet  subject  to  opinion  of  court,  pp.  673  et  seg,. 
setting  aside,  p.  937. 

RES  GEST^, 

ax;ts  and  declarations  of  strangers,  p.  507. 
complaints  as  to  pain,  p.  481. 
conversation  preceding  acts,  p.   507. 
declarations  separated  from  occasion,  p.  507. 
declarations  under  impulse  of  ocea,sion,  p.  507. 
letters  and  envelopes  as,  p.  499. 

envelope  containing  letter,  p.  499. 
narration  of  past  fact,  p.  507. 
when  act  or  declaration  a  part  thereof,  p.  508. 

RESIDENCE, 

eiTect  of,  on  competency  as  juror,  p.  90. 

evidence  of,  as  part  of  case  in  chief,  p.  175. 

excluding  juror  becaiise  of;  p.  108.  ,  '  '  ' 

impeachment  of  witness  by  proof  of,  p.  274. 

necessity   for   giving  residences  of   desired   witnesses  in   affidavit  for 

postponement,  p.  56.  '■  ''        '"'  '■   ■ 

of  informants,  necessity  for  giving  in  affidavit  for  postponement  on 

information,  p.  55. 

RES  IPSA  LOQUITOR,  "  •   >  - 

as  raising  question  for  jury,  p.  594. 

question  for  jury  under  rule  of,  p.  621.  i 

relation  to  burden  of  proof,  p.  471. 

RESl^GNSiyENESS, 

of  special  verdict  to  pleadings  or  charge,  p.  872. 

of  verdict  to  instructions,  p.  813. 

of  verdict  to  issues,  p.  816. 

of  witness's  answer  to  question,  p.  22S. 

RESTATING  TESTIMONY, 

on  re-examination  of  witneiss,  p.  180. 

RETALIATORY  STATEMENTS, 
in  argument,  p.  692. 

RETIREMENT, 

custody  of  jury  during,  see  Custody  of  Jury, 
deliberation  of  jury  during,  see  Deliberations  of  Jury. 
submission  to  voluntary  nonsuit  after,  p.  537. 

RETRACTION, 

of  witness  or  question,  p.  341. 

of  answers  to  interrogatories,  p.  341. 
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RETURN, 

amendment   of,   to   show   valid   service   as   ground   for   postponement, 
p.  15. 

REVERSIBLE  ERROR, 
see  Prejudicial  Error. 

REVISED  STATUTES, 

permitting  jury  to  take  with  them  on  retiring,  p.  786. 

RIGHT  TO  CLOSE, 
see  Closing. 

RIGHT  TO  JURY  TRIAL, 

judgment   on    special    findings    inconsistent   with    general    verdict    as 

violation  of,  p.  884. 
necessity   for    exception    to   denial   of,    p.    369. 
statutory  nonsuit  as  violation  of,  p.  644. 

RIGHT  TO  OPEN, 
see  Opening. 

ROAD, 

qualification  as  juror  of  petitioner  for,  p.  91. 

ROBBERY, 

cross-examining   witness   as   to   indictment   for,    for   purpose   of    im- 
peachment,  p.   291. 

ROENTGEN  RAYS, 

exhibition  of  photograph  by,  pp.  434,  435. 

RUBBER  STAMP, 

qtiestion  for  jury  as  to  negligence  in  keeping,  p.  636. 

RULE, 

putting  witnesses  under,  p.  198. 

RULES  OP  DECISION, 

on  application  to  take  case  froln  jury,  pp.  663  et  seq. 

RULES  OF  LAW, 

for  guidance  of  jury,  instructions  as  to,  p.  812. 

when  doubtful,  p.  771. 
neccessity  that  statements  of,  be  written,  p.  717. 

RULING, 

exception  to,  see  Exceptions. 

comments  by  counsel  on,  p.  682. 

on  offers  of,  and  obiections  to,  evidence,  see  chapter  xl.,  pp.  355  et  seq. 

on  requests  for  instructions,  pp.  706  et  seq. 
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SALE, 

question  for  jury  as  to  breach  of  warranty,  p.  58'4. 
right  to  open  and  close  in  action  for  goods  sold,  p.  153. 

SAMPLES, 
.     exliibitions  of,  to  jury,  p.  433. 

SANITY, 

see  Insanity, 

SAUCER, 

use  of,  in  swearing  Chinese  witness,  p.  194.  < 

SAVINaS  BANK, 

question   for   jury   as  to   negligence   of,  p.   636., 

SAW  MILL, 

view  of,  by  jury,  p.  440. 

SCANDALOUS  MATTER, 

in  pleading,  motion  to  strike  out,  p,  123. 

SCARS, 

examination  of,  by  jury,  p.  429. 

SCHOOL  RECORD, 

admissibility  to  prove  age,  p.  456. 

SCHOOLS, 

question  for  jury  as  to  propriety  of  reading  Bible  in,  p.  556. 
question  for  jury  as  to  separa);e  schopls  for  colored  children,  p.  ,§55. 

SCIAGRAPH, 

admissibility  of,  p.  519. 

SCIENCE, 

question  for  jury  as  to  meaning  of  terms  of,  p.  587. 

SCIENTIFIC  BOOKS, 
as  evidence,  p.  467. 
almanac,  p.  469. 
exact  science,  p.  468. 
history,  etc.,  p.  468. 
inductive  science,  p.  467. 
medical  works,  p.  467. 

permitting  jury  to  take  with  them  on  retiring,  p.  786. 
reading  of,  in  argument,  p.  688. 
to  corroborate  witness,  p.  320. 
use  of,  on  examination  of  witness,  p.  229. 
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SCIENTIFIC  PRINCIPLES. 

setting  aside  verdict  as  contrary  to,  p.  764. 
disregarding  testimony  contrary  thereto,  p.  670. 

SCINTILLA  OF  EVIDENCE, 

obsolescence  of  doctrine,   p.   665. 

submitting  case  to  jury  in  case  of,  pp.  640,  653. 

direction  of  verdict  on  evidence  at  variance  with  physical  laws,  p.  607. 

SCIRE  FACIAS, 

to  revive  judgment,   postponement  of,  p.   16. 

SCOTCH  COVENANTOR, 

mode  of  swearing  as  witness,  p.  193. 

SEAL, 

of  corporation,  presumption  from,  p.  473. 
of  notary,  judicial  notice  of,  p.  502. 

SEALED  VERDICT, 

announcement  or  reading  of,  p.  908. 

correction  of,  by  jury,  p.  848. 

disclosure  of  nature  of,  by  jury,  p.  788. 

effect  of  accidental  unsealing,  p.  855. 

opening  of,  in  absence  of  judge,  p.  837. 

power  to  direct  jury  to  return,  p.  855. 

power  to  require  jury  to  correct,  p.  848. 

power  of  juty  to  correct,  p.  848. 

punishing  juror  for  dissenting  from,  p.  842. 

right  to  have  jury  polled,  p.  839. 

signing  of,  p.   855. 

time  for  opening,  p.  855. 

waiver  of  right  to  poll  jury  by  consent  to,  p.  839. 

SECONDARY  EVIDENCE, 

see  Best  and  Secondary  Evidpnee. 

SECOND  POSTPONEMENT, 
see  Postponement. 

SECRET, 

trade  secrets,  see  Trade  Secrets. 

SECRET  SOCIETY, 

asking    prospective   juror    as   to   membership    in,   p.    80. 
disqualification  as  juror  by  membership  in,  p.  94. 

SECURITY  FOR  COSTS, 

necessity  for  exception,  p.  371. 

SEfGREGATION  OF   FACT, 

prayer  for  instructions,  p.  733. 
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SELECTION  OF  JURY, 

see  Impaneling  the  Jury. 

SELECTMEN, 

admissibility  of  record  of,  to  impeach  witness,  p.  277. 

SELE-CRIMINATION, 

privilege  of  witness  against,  see  Privilege  of  Witness. 

SENIOR  COUNSEL, 

absence  of,  as  ground  for  continuance,  p.   33. 

SEPARATE  DEFENSES, 

instructing  jury  to  render  separate  verdict  on,  p.  736. 

SEPARATE  VERDICTS, 

on  separate  defenses,  p.  736. 

SEPARATION  OF  JURY, 

after  sealing  verdict,  p.  855. 

on  adjournment  during  progress  of  trial,  p.  775. 

without  consent  of  court,  p.  713. 

SERVANT, 

see  Master  and  Servant. 

SERVICE, 

of  summons,  postponement  for  recency  of,  p.  15. 
of  summons,  postponement  to  procure,  p.  15. 

SET-OFF, 

see  Counterclaim;  Recoupment. 

SETTING  ASIDE  JUDGMENT. 

pending  exeeptiojas.to  general  term,  p.  935. 
time  for,  p.  932. 

SETTING  ASIDE  VERDICT, 
see  also  New  Trial, 
chance  verdict,  p.  844. 
discretion  of  count  as  to,  p.  651. 
for  inadequacy,  p.  832. 
for  irregularity  in  polling  jury,  p.  841. 
for  refusal  to  poll  jury,  p.  839. 
quotient  verdict,  p.  845. 
third  verdict,  p.  811. 

verdict  contrary  to  law,  p.  813.  n 

verdict  taken  subject  to  opinion  of  court,  p.  937. 

SETTLEMENT,  '  •  '  • 

burden  of  proof,  p.  472. 
see  Compromise  and  Settlement. 
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SEVERAL  DEFENDANTS, 
see  Codefendants. 

SEVERAL  DOCUMENTS, 

sending  all  out  with  jury  during  deliberation,  p.  786. 

SEVERANCE, 

of  issues,  p.  151. 

SHAM  PLEADING, 

striking  out,  p.  136  et  seq. 

SHERIFF, 

right  to  postponement  to  bring  in  makers  of  bond  as  parties,  p.  16 
as  court  officer,  p.  4. 
presence  of,  at  trial,  p.  4. 

SHOOTING, 

reasonableness  of  excuse  for,  as  question  for  jury,  p.  559. 

SHORTHAND  REPORTER, 
see  Stenographer. 

SICKNESS, 
see  Illness. 

SIDEWALKS, 

question  for  jury  as  to  negligence  as  to,  see  Questions  of  Fact  and 

Law. 
question  for  jury  as  to  whether  obstruction  of,  is  nuisance,  p.  556. 

SIGNALS, 

question  for  jury  as  to  negligence  in  regard  to,  p.  610. 

SIGNATURES, 

cross-examination  of  experts  as  to  genuineness  of,  p.  247. 

of  foreman  to  verdict  copied  in  judgment,  p.  909. 

to  charge,  p.  720. 

to  requested  instructions,  p.  702. 

SIGNATURE  STAMP, 

question  for  jury  as  to  negligence  in  keeping,  p.  635. 

SIGNING, 

of  record  of  judgment,  p.  921. 

of  special  finding  by  foreman  of  jury,  p.  880. 

of  verdict,  p.  807. 

sealed  verdict,  p.  855. 

SIGNS, 

deaf  mutes  giving  evidence  by,  p.  259. 
Abbott,  Civ.  Jur.  T.— 70. 


1106  lEfllEX- 

SIMILAR  ACTS  AND  FACTS, 
proof  of  agency  by,  p.  457. 
impeaching  witness  by  proof  of,  p.  274. 

SIMILAR  STATEMENTS, 

corroboration  of  witness  by  proof  of,  p.  313. 

SIMPLICITY, 

in  instructions,  p.  721. 

SINGLENESS, 
,         of  questions  submitted  to  jury,  p.  898. 
of  special  verdict,  p.  874. 
Interrogatories  for  special  verdict  to  require  finding  of,  p.  882. 

SINGLING  OUT  ISSUES, 
in  instructions,  p.  730. 

SKILL,        .    .  ,      :,  ,. 

of  expert  witness,  see  Expert  Witness. 

SLANDER, 

see  Libel  and  Slander. 

SLEEPINESS, 

of  juror,  pp.  787,  788. 

SLEEPING  CAR, 

question  for  jury  as  to  sufficiency  of  watch  over,  p.   604. 

SLEEPING  CAR  PORTER, 

question  for  jury  as  to  carrier's  liability  for   assault,  p.   570. 

SLIGHT  OPINION, 

qualification  of  juror  forming,  p.  96. 

SMOKING, 

common  knowledge  as  to,  by  young,  men,  p.  496. 

SNOW, 

on  sidewalk,  question  for  jury  as  to  negligence,  p.  605. 

SOCIAL  INTIMACY, 

asking  young  child  as  to,  when  testifying,  p.  196. 

SOCIALISTS, 

common  knowledge  of  division  among,  p.  496. 

SON  ASSAULT, 

plea  oVS'S  affecting  burden  of  proof,  p.  151, 

SPACE, 

between  station  platform  and  ears,  as  question  for  court  or  jury,  p. 
597.  '    ■ 
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SPECIAL  BAIL, 

calling  another   juror  ty   commissioner   of,   p.   113. 

SPECIAL  DEMURRER, 

to   reach   defective   statement   of   material   averment,   p.    137. 

SPECIAL  FINDINGS, 

see  also   Special   Interrogatories;    Special   Qne'^tions;    Special   Verdict. 

generally,   see  chapter  xxvli.,  B,  pp.   893  et  seq. 

distinguished  from  special  verdict,  p.  698. 

effect  of  failure  to  find,  pp.  878,  902. 

failure  of  foreman  of  jury  to  sign,  p.  880. 

inconsistency  between,  pp.  875,  906. 

inconsistency   with   general   verdict,   pp.    873,    884,   SS."?,    906. 

that  jury  were  unable  to  agree  upon  forgery  of  check  as  overruling 

general  verdict,  p.  905. 
jury's  failure  or  refusal  to  find,  pp.  878,  902. 
party's  right  to  have  general  verdict  rendered  also,  p.  903. 
sufficiency  of,  p.  901. 
unsupported  by  evidence,  p.  811. 

SPECIAL  INTERROGATORIES, 

see  also  Special  Findings;    Special  Questions;    Special  Verdict. 

calling  for  categorical   answers,  p.   879. 

clearness  and  conciseness  of,  pp.  874,  877. 

correcting  when  inconsistent  with  general   verdict,  p.   892. 

for  special  verdict,  numbering  of,  p.  882. 

framing  special  verdict  by  means  of,  p.  882. 

inconsistency  between  answers  to,  pp.  875,  906. 

necessity  for  calling  for  finding  of  single  fact  only,  p.  875. 

necessity  for  signature  to,  p.  807. 

calling  for   non-determinative   facts,    refusal,   p.    897. 

not  calling  for  ultimate  facts,  p.  870. 

on  matters  covered  by  other  interrogatories,  p.  869. 

presumption   in    favor   of,   as  against   general   verdict,   p.   885. 

propriety  of  court's  revising,  p.   880. 

requiring  answer  to,  in  addition  to  general  verdict,  p.  884. 

requisites  of,  p.  869. 

state  statutes  as  to,  in  the  Federal  courts,  p.  702. 

submission   of,  to   counsel,  p.   899. 

sufficiency  of  answer  to,  p.  901. 

time  for  submitting  to  jury,  p.  895. 

withdrawal  of,  p.  899. 

SPECIAL  LIST, 

exhaustion   of,  before  calling  additional   jurors,  p.   112. 

SPECIAL  QUESTIONS, 

see  also   Special   Findings;    Special   Interrogatories;    Special  Verdict. 
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SPECIAL  QUESTIONS—  ( amtmued) . 

generally,  see  chapter  xxvii.,  B,  p.  893  et  aeq. 

diBtinguished  from  special  verdict,  p.  698. 

exclusion  of,  when  wholly  inconclusive,  p.  874. 

inconsistency  of  answers  to,  with  general  verdict,  p.  904. 

insisting  on  answers  to,  p.  900. 

insisting  on  general  verdict  when  special  questions  are  answered,  p. 

903. 
inspection  of,  p.  899. 
nature  and  form  of,  p.  896. 

necessity  for  calling  for  finding  of  single  fact  only,  p.  875. 
objections  to,  p.  899. 

on  immaterial  fact,  failure  to  answer,  p.  869. 
power  of  court  to  put,  p.  893. 

requiring  correction  of  verdict  by  answering,  p.  850. 
submission  of,  as  basis  of  special'  verdict,  pp.  861,  879. 
sufficiency  of  answer  to,  p.  901. 
time  for  putting,  p.  895. 
withdrawal  of,  pp.  899,  901. 

SPECIAL  VERDICT,  ,         ,; 

see  also  Special  Findings;  Special  Interrogatories;  Special  Questions, 
generally,  see  chapter  xxvii.,  A,  p.  857  et  seq. 
construction  of,  p.  886. 

reasonable  construction,  p.  866. 
correction  of,  p.  888  et  seq. 

by  amendment,  p.  888. 

by  new  trial,  p.  891. 

by  rejecting  surplusage,  p.  888. 

by  venire  de  novo,  p.  890. 

denial  of  venire  de  novo  where  verdict  sufficient  after  rejecting 
surplusage  in,  p.  809.  , 

court  assuming  facts  controverted  in  frajning  question,  p.  896. 
definiteness  of,  p.  873. 
definition  of,  pp.  698,  858. 
distinguished  from  special  questions,  p.  698. 
effect  of,  p.  879. 
formal  conclusion  of,  p.  882.  . 
formal  preparation,  p.  879. 
form  of,  p.  881. 

discretion  as  to,  p.  881. 

instructions  as  to,  p.  883. 
finding  on  interrogatories  to  embrace  but  a  single  fact,  p.  882. 
inconsistency  with  general  verdict,  pp.  873,  875,  884,  885,  904. 

finding  as  to  time  of  payment  of  note  as  prevailing  over  general 
recapitulation   of   payment  made,   p.   905. 

finding  on  question  of  law  as  overruling  general  verdict,  p.  904. 
indirect  findings,  p.  907. 
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SPECIAL  VERICT— (cowtmurrf) , 

interrogatories   calling  for   findings   as   to   ultimate   facts,   p.   898. 
informality  in,  p.  874. 

instruction  as  to  effect  of  answers  in,  p.  88.3. 
insufficiency  of,  p.  87.3. 

necessity  for  deciding  exact  point  in  issue,  p.  816. 
olHce  of,  p.  859. 

power  of  judge  to  require,  p.   860. 
preparation  of,  p.  879. 
presumption  in  favor  of,  p.  885. 
question  requiring  speculation  by  jury,  p.  896. 
recording  of,  p.  909.  i 

refu.sal  to  submit  special  interrogatories  calling  for  a  findiiyg  of  non- 
determinative  facts,   p.   897. 
remedy  where  finding  in  is  against  preponderance  of  evidence,  p.  813. 
right  to  general  verdict  as  well,  p.  903. 
right  to  judgment  on,  against  genera-l  verdict,  p.  885. 
right  of  jury  to  render,  p.  859. 

discretion  of  jury,  p.  860. 
stating  amount  of  recovery  in,  pp.  824,  826. 
surplusage  in,  p.  809. 
time  for  requesting,  p.  862. 
union  of  special  with  general  verdict,  p.  884. 
Htalriiipni  of  facts  and  issues, 
generally,  pp.   802  et  seq. 
general  rules,   p.   862. 
admitted  facts,  p.  868. 
clearness  and  directness,  p.  877. 
cor  tents  of,  p.  863. 

definiteness  and  certainty  required,  p.  873. 
disregarding  matters   outside   issues,  p.   888. 
•  -  effect  of  omission  to  find,  p.  878. 
facts   as  distinguished  from  conclusions  of  law,  p.  867. 
facts  as  distinguished  from  evidence,  p.  865. 
facts  implied  by  law,  p.  868. 
facts  not  sustained  hy  jjroof,  p.  871. 
findings  outside  of  issues,  p.  871. 
formal  conclusions,  p.  878. 
immaterial  facts,  p.  869. 
inconsistency,  pp.  873,  875. 

limitation  to  material  and  litigated  issues,  p.  864. 
reference  to  extrinsic  facts,  p.  872. 
responsiveness  to  pleadings  or  charge,  p.   872. 
singleness  and  independence,  p.  874. 
subdivision  of  issues,  p.  876.  \ 

uncontroverted  facts,  p.  868. 
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SPECIFIC  ACTS, 

con-oboration  in  case  of  attack  by  proof  of,  p.  31S. 
impeachment  of  witness  by  proof  of,  p.  292, 

SPECIFICATION  OF  ERROR, 
in  exceptions,  p.  396. 
to  review  ruling  and  application  for  continuance,  p.  68. 

SPECIFIC  PERFORMANCE, 

certainty  of  verdict  in  action  for,  p.  820. 

SPECTATORS, 

exclusion  of,  p.  6. 

SPECULATION, 

question  for  special  verdict  requiring,  p.  896. 

SPEED, 

in  highway,  question  for  jury  as  to  negligence  in,  p.  605. 
of  street  car,  question  for  jury  as  to  negligence  in,  p.  614. 
opinion  evidence  as  to  speed  of  automobiles,  street  cars,  trains  and 
hand  cars,  p.  508. 

SPEEDY  TRIAL, 

necessity  for,  p.  3. 
right  to,  p.  9. 

STARVING  JURY, 

to  induce  agreement  on  verdict,  p.  799. 

STATE, 

right  to  require  service  of  witnesses  without  compensation,  p.  213. 

STATEMENT, 

of  account  sued  on,  failure  to  file  as  ground  for  continuance,  p.  11. 

STATEMENT  OF  FACT, 

necessity  for  connecting  several  papers  relied  on,  p.  508. 
not  in  evidence,  necessity  for  objection,  p.   373. 

STATEMENTS, 

of  counsel,  permitting  jury  to  take  with  them  on  retiring,  p.  785. 

STATING  EVIDENCE, 

in  instructions,  pp.  746,  748. 

STATING  ISSUES, 

necessity  for,  in  instructions,  p.  730. 

STATUTE  OF  FRAUDS, 
law  governing,  p.   ."jOS. 
oral  evidence  to  establish  trust,  p.  515. 
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STATUTE  OP  LTTiTTTATTONS, 

cross-exarainatiun   of  witness   as  to   ploaditig,  p.   256, 
effect  of,  on  right  to  claim  privileges  as  witness,  p.  207. 

STATUTES. 

construction  of.  as  function  of  court,  p.  583. 

duty  of  ,ju(l;;e  to  interpret,  p.   550. 

parol  evidence  as  to.  p,  ."lO.". 

reading  to  jury  as  par);  of  cliargc,  ]).  li.'iT. 

validity  of  statute  requiring  jurors  to  be  ta.x  payers,  p.   84 

STAY. 

euti'y  of  judgment  pending,  p.  924. 
of  entry  of  judgment,  p.  924. 

STAYING  ANOTHER  SUIT, 

as  condition   of  postponement,  p.   64. 

STENOGRAPHER, 

noting  of  exceptions  by,  p.  .399. 

proving  former  testimony  by,  to  impeach  witness,  p.  279. 

stipulation  for  entry  of  exceptions  by,  p.   387. 

taking  down  of  oral  charge  by,  p.  718. 

as  court  officers,  p.  4. 

presence  of,  at  trial,  p.  4. 

STENOGRAPHER'S  NOTES, 

jury's  right  to  have  them  read,  p.  778. 
proving  former  testimony  by,  p.  509. 

authentication  of,  p.  509. 

to  impeach  witness,  p.  279. 
reference  to,  to  supply  omission,  p.  180. 
refreshing  recollection   from,   p.   234.  < 

STIPULATION, 

against  abatement  on  granting  continuance  for  party  dangerously  ill, 

p.  64. 
as  to  competency  of  witi)eas  as  to  value,  effect,  p,  246. 
as  to  exceptions,  p.  387. 
as  to  facts,  effect,  p.  509, 

extending  time  to  answer   or  demur  as  waiver,  effect,  p.  141. 
for  entry  of  verdict  by  clerk,  p.  524. 
for  postponement,  p,   70. 

STOCKHOLDEKS, 
see  C'orporations. 

STOPPING  THE  CASE, 

generally,  see  chapter  XIX,,  p.  536  et  seq. 
sickness  interrupting  trial,  p.  548. 
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STOPPING  THE  CAS^— {continued). 

voluntary  nonsuit,  see  Voluntary  Nonsuit, 
withdrawal  of  jurot',  see  Withdrawal  of  Juror. 

STREET  CARS, 

opinion  evidence  as  to  speed  of,  p.  508. 

STREET  RAILWAYS, 

question  for  jury  as  to  negligence,  p.  614. 

contributory  negligence  on  tracks,  p.  615, 
contributory  negligence  of  children,  p.  617. 
negligence  towards  children,  p.  617. 

STRIKING  OUT, 

defective  parts  from  requested  instructions,  p.  710. 

of  deposition,  p.  407. 
Evidence.  ' 

generally,  see  chapter  xiil.,  p.  401  et  seq. 

after  adversary's  omission,  p.  405. 

after  omitting  to  object,  p.  402. 

after  unsuccessful  objection,  p.  406. 

depositions,  p.  407. 

evidence  apparently  competent  when  offered,  p.  351. 

evidence  becoming  illegal  after  giving  of,  p.  402. 

for  failure  to  supply  defects,  p.  335. 

incompetent  evidence,  p.  349. 

of  evidence  where  part  is  admissible,  p.  407. 

of  evidence,  after  admission  over  objection,  p.  406. 

of  evidence  received  without  exception  or  objection,  p.  405. 

answer  given  before  time  for  objection,  p.  350. 

instructions  on  refusal,  p.  751. 

irresponsive  answer,  pp.  228,  402. 

motion  for,  p.  402. 
delay  in,  p.  408. 
form  of,  p.  409. 

necessity  for  exception,  p.  374. 

on  discovery  of  incompetency'  of  Witness,  p.  191. 

power  of  court,  p.  410. 

specifying  evidence  in,  p.  409. 

specifying  grounds  in,  p.  409. 

sufl&ciency  of  exception  to,  p.  389. 

where  part  of  evidence  is  admissible,  p.  407. 

where  right  to  cross-examination  is  lost,  p.  239. 
Pleadings. 

generally,  p.  135  et  seq. 

discretion  of  court,  p.  139. 

indefinite  or  uncertain  allegations  in  complaint,  p.  117. 

motion  to  make  more  definite  and  certain,  p.  139. 
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STRIKING  OUT—  ( contirmed ) . 

necessity  for  exception,  pp.  369,  371. 
of  demurrer,  necessity  for  exception,  p.  370. 
of  denials,  eflfect  on  right  to  open  and  close,  p.  155. 
of  unverified  answer,  p.  126. 
taking  facts  well  pleaded  as  true,  p.  135. 
time  for  motion,  p.  135. 
Verdict. 

finding  of  undisputed  facts  from  special  verdict,  p.  867. 
immaterial  part  of  special  verdict,  p.  870. 
material  finding  from  verdict,  p.  812. 
from  special  verdict,  p.  889. 

STRUCK  JURY, 

excusing  postmaster  from,  p.  109. 

right  to  peremptory  challenges  in,  p.  102. 

SUA  SPONTE, 

amendment  of  verdict  by  reducing  amount,  p.  853. 
excusing  juror,  p.  110. 
grant  of  nonsuit,  p.  547. 
instructions  to  jury,  p.  699. 

involuntary  nonsuit  or  direction  of  verdict,  p.  641. 
stopping  of  improper  argument  of  counsel,  p.  693. 
submitting  special  questions  to  jury,  p.  893. 
vacation  of  verdict  contrary  to  law,  p.  814. 

SUBDIVISION  OF  ISSUES, 
in  special  verdict,  p.  876. 

SUBMISSION  OF  CASE  TO  JURY, 
see  Taking  Case  from  Jury. 

see  also   Special  Findings;    Special   Interrogatories;    Special   Verdict. 
by  instructions,  see  Instructions.- 
discretion  as  to  submitting  special  issues,  p.  860. 
for  purpose  of  special  verdict,  p.  879. 

SUBMISSION  TO  VOLUNTARY  NONSUIT, 
see  Voluntary  Nonsuit. 

SUBPCBNA, 

effect  of  neglect  to  subpoena  absent  witness  on  right  to  postponement, 

pp.  37-39,  43. 
issuance  of,  as  showing  diligence  to  obtain  evidence,  p.  44. 

SUBPCENA  DUCES  TECUM, 

effect  of  appearance  in  court  of  witness  served  with,  after  grant  of 
continuance,  p.  39. 

SUBSCRIBING  WITNESS, 
impeachment  of,  p.  309. 
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SUBSCRIBING  WITNESS— (conti««e(i). 

interest  of,  after  attestation,  effect,  p.  510. 
to  prove  execution   of  instrument,   p.   509. 

death  of,  p.  510. 

interest  or  incompetency  of,  p.   510. 

illness  of,  p.  510. 

temporary  absence  of,  p.  510. 
to  will,  cross-examination  of,  p.  247. 
necessity  of  product-ion  on  admission  by  adverse  party,  p.  453. 

SUBSTITUTED  PETITION, 

as  ground  for  postponement,  p.  19. 

SUBSTITUTED  REQUEST, 
for  instructions,  p.  713. 

SUBSTITUTION, 

of  judges,  in  case  of  sickness,  p.  548. 

of  counsel,  p.  6. 

of  juror  resuming  trial  after,  p.  113. 

of  party  plaintiff,  necessity  for  exception,  p.  369. 

SUDDEN  DEATH, 

of  witness,  as  ground  for  postponement,  p.  41. 

SUDDEN  ILLNESS, 

of  party,  as  ground  for  postponement,  p.  30. 

SUFFICIENCY, 

of  evidence,  see  Evidence. 

SUICIDE, 

insured's  predetermination  to  commit,  question  for  jury  as  to,  p.  577. 
opinion  as,  to  whetlier  suicide  is  evidence  of  insanity  as  disqualifying 
juror,  p.  97. 

SUIT, 

other  suit  pending  as  ground  for  continuance,  p.  12, 

SUMMARY  PROCEEDINGS, 

necessity  for  bill  of  exceptions  in,  p.  367. 

SUMMIJ^G  UP, 

in  charge  to  jury,  p.  746. 

SUMMONS, 

as  part  of  judgment  roll.  p.  920. 
postponement  for  recency  of  service  of,  p.  15. 

SUNDAY, 

effect  of  postponement  to,  p.  71. 
exclusion  of,  in  computing  time,  p.  926. 
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SUNDAY —  (continued) . 

question  for  jury  as  to  neceasary  work  on,  p.  563. 
reciption  of  verdict  on,  p.  836. 
rendition  of  judgment  on,  p.  925. 

SUPERFLUOUS  ALLEGATION, 
effect  of  failure  to  prove,  p.  7.36. 

SUPERIOR  COURT, 

other  engagements  of  counsel  in,  as  ground  for  postponement,  p.  35. 

SUPPLEMENTAL  ACCOUNT, 

filing  of,  as  ground  for  continuance,  p.  23. 

SUPPLEMENTAL  AFFIDAVIT, 

to  support  application   for   continuance,  p.   50. 

SUPPLEMENTAL  PLEADING, 

filing  of,  as  ground  for  postponement,  p.  17. 
necessity  for  exception  to  ruling  as  to,  p.  371. 

SUPPRESSION  OF  EVIDENCE, 
presumption  upon,  p.  476. 

SURPLUSAGE, 

in  special  verdict,  pp.  870,  888. 
in  verdict,  pp.  809,  828. 

improper  allowance  of  interest  as,  p.  835. 

apportionment  of  damages  in  verdict  against  joint  tort  feasors,  p, 
851. 
striking  out  identical  cause  of  action  as,  p.  128. 

6'URPRISE, 

as  ground  for  postponement,  see  Postponement, 
as  ground  for  withdrawing  juror,  p.  543. 
at  unexpectedly  adverse  testimony,  p.  231. 
impeachment  of  own  witness  in  case  of,   p.  304. 
permitting  leading  questions  to  own  witness  for,  p.  225. 
reopening  case  where  party  taken  by,  p.   184. 

SURREBUTTAL, 

evidence  admissible  on,  p.  178. 
necessity  for  allowing,  effect  of,  p.  176. 

SUSPENSION  OF  JUDGMENT, 

pending  exceptions  to  appellate  division,  p.  934. 

SUSTAINING  WITNESS, 
competency  of,  p.  313. 

SWEARING, 
see  Oath. 
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SYMPATHY, 

attempt  to  arouse  in  counsel's  argument,  p.  685. 


T. 

TABULATIONS, 

reading  in  evidence  statistics  of,  in  scientific  works,  p.   230. 

TAKING  CASE  FEOM  JURY, 
see  chapter  xxii.,  p.  627  et  seq. 
as  to  one  of  several  coplaintiffs,  p.  658. 
by  compulsory,  nonsuit,  see  Compulsory  Nonsuit, 
by  direction  of  verdict,  see  Direction  of  Verdict, 
by  demurrer  to  evidence,  see  Demurrer  to  Evidence, 
by   voluntary   nonsuit,   see  Voluntary   Nonsuit. 
by  vifithdrawal  of  juror,  see  Witlidrawal   of  Juror, 
mode  of  applying  for,  p.  655  et  seq. 
motion  by  both  parties  for  verdict,  p.  662. 
motion  by  one  of  several  codefendants,  p.  657. 
plaintiff's  course  to  defeat  motion  for,  p.  659. 
plaintiff's  motion  for  verdict,  p.  660. 
power  of  court,  p.  638. 
right  of  party,  p.  642. 

alphabetical  table  of  states  showing  proper  practice,  p.  642  et  seq, 
right  to  take  case  from  jury,  p.  638  et  seq. 
test  of  right  to  go  to  jury,  p.  650. 
time  for  defendant's  application,  p.  655  et  seq. 

after  final  close  of  case,  p.  657. 

after  full  cross-examination,  p.  656. 

after  strict  cross-examination,  p.  656. 
Rules  of  decision. 

affirmative  testimony  met  only  by  negative,  p.  670. 
considering  contents  of  pleading  together,  p.  663. 
different  inferences,  p.  667. 
expert  testimony,  p.  672. 

general  rule  as  to  assuming  truth  of  adversary's  evidence,  p.  663^ 
interested  testimony,  p.  668. 

meeting  direct  by  circumstantial  evidence,  p.  670. 
mode  of  taking  case  from  jury,  p.  673. 
nominal  damages,  p.  673. 

party's  admission  by  failure  to  testify,  p.  669. 
positive  testimony  met  only  by  conclusion  of  law,  p.  671. 
sufficiency  of  evidence,  p.  665. 
uncontradicted  evidence  of  specific  fact,  p.  671. 
Verdict  sitbject  to  opinions  of  court. 
generally,  p.  673  et  seq. 
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TAKING  CASE  PROM  JVRY—icontmued). 
contest  as  to  facts,  p.  674. 
determining  amount,   p.   675. 
effect  of  consent,  p.  675. 
questions  of  evidence,  p.  675. 
setting  aside,  p.  937. 
when  may  be  directed,  p.  673. 

TALESMEN, 

disqualification  of,  for  service  as  juror  in  other  case,  p.  87. 
excusing  of,  from  jury,  p.  112. 
peremptory  challenge  of,  pp.  102,  104. 

TAMPERING, 

with  witness  or  juror,  proof  of,  p.  512. 
by  adverse  party,  p.  512. 
by  agent  of   adverse  party,  p.  512. 
right  to  explain,  p.  512. 

TANGIBLE  OBJECTS, 

permitting  jury  to  take  with  them  on  retiring,  p.  781. 

TAXPAYER,. 

exclusion  of,  as  juror,  p.  108. 
interest  as  disqualifying  juror,  p.  89. 
necessity  for  juror's  being,  pp.  81,  83  et  seq. 

TAX  RETURNS, 

admissibility  of,  to  impeach  witness,  p.  276. 

TEARS, 

shedding  of,  in  action  for  death  as  ground  for  discharging  jury,  p.  548. 

TECHNICAL  TERMS, 

in  instructions,  defining  and  explaining,  p.  728. 
in  pleading,  right  to  give  to  jury,  735. 

TELEGRAMS, 

announcing  party's   inability  to   attend   as   ground   for   continuance. 

p.  29. 
as  connected  part  of  correspondence,  p.  513. 
as  primary  evidence,  p.  513. 
best  evidence  of,  p.  465. 
excusing  absent  juror  on  receipt  of,  p.  110. 

TELEGRAPH  COMPANIES, 

question  for  jury  as  to  negligence  of,  p.  634. 

TELEPHONE, 

message  by,  how  proved,  p.  461. 

TEMPORARY  SUSPENSION, 

of  trial  for  absent  witness,  p.  45. 
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TENANT, 

see ,  Landlord  and  Tenant. 

TEEM, 

receiving  verdict  after  expiration  of,  p.  835. 

TERMS, 

on  granting  voluntary  nonsuit,  p.  541, 

TEERITOEY, 

judicial  iiotice  of  laws  of,  p.  498. 

TESTAMENTARY  CAPACITY, 
necessity  of  defining,  p.  730. 

TESTIMONY, 
see  Evidence. 

THANKSGIVING  DAY, 

docketing  judgment  on,  p.  926. 
effect  of  adjournment  to,  p.  71. 

THEFT, 

cross-examining  witness  as  to  indictment  for,  for  purpose  of  impeach- 
ment, p.  291. 

THIED  PERSONS, 

acts  and  declarations  of,  admissibility,  p.  507. 
reference  to,  answer  as  evidence,  p.  006. 
right  of,  to  address  jury,  p.  677. 

THIED  POSTPONEMENT, 
see  Postponement. 

THIRD  VERDICT, 

power  of  trial  judge  to  set  aside,  p.  811. 

THREATS, 
.    inducing  agreement  of  jury  by,  p.  798. 

TIMBER, 

question  for  jury  as  to  reasonableness  of  time  for  removal,  p.  562. 

TIME, 

complaint  by  judge  of  consumption  of,  p.  529. 

computation  of,  pp.  517,  586,  924. 

failure  to  specify  time  to  which  cause  is  adjourned  by  justice,  p.  74. 

for  application  to  postpone,  pp.  11,  45. 

for  challenge  to  juror,  pp.  99,  104. 

for  correction  of  verdict  by  jury,  p.  848. 

for  deliberation   of  jury,  length  of,  p.  777. 

for  entry  and  record  of  judgment,  p.  924. 
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TIME —  { continued) . 

for  exceptions,  pp.  382,  774. 

for  keeping  jury  togetlier  to   induce  agreement,  p.   799. 

for  making  admission  entitling  defendant  to  open  and  close,  p.  156. 

for   making  admissions   or   request   to  open   and   close,  p.   157. 

for  motion  for  judgment  on   pleadings,  pp.   121,   126. 

for  motion  to  dismiss,  p.  121. 

for  motion  to  strike  out  evidence,  pp.  40.3,  408. 

for  motion  to  strike  out  improper  matter  in  pleading,  p.   1.35. 

for  motion  to  strike  out  pleading,  p.   135.  ' 

for   motion   for   new   trial,   p.   933. 

for  nonsuit,  direction  of  verdict  or  demurrer  to  evidence,  p.  655  et  seq. 

for  objecting  to  indefiniteneaa  and  uncertainty  in  pleading,  p.  139. 

for  objection  to  evidence,  p.  348. 

for  official  authentication  of  act,  p.  460. 

for  opening  sealed  verdict,  p.  855. 

for  peremptory  challenge,  p.  103. 

for  receiving  verdict,  p.  856. 

for  requesting  instructions,  p.  793. 

for  requesting  special  verdict,  p,   862. 

for  request  that  instructions  be  written,  p.  702. 

for  requiring  election  between  counts,  p.  133. 

for  ruling  on  order  in  which  counsel  shall  address  jury,  p.  678. 

for  signing  judgment,  p.  922. 

for  submitting  special  questions  to  jury,  p.  895. 

for  vacating  judgment,  p.   932. 

for  view  by  jury,  p.  442. 

necessity  for  notice  of  entering  judgment  to  fix  time  to  move  for 
new  trial,   p.   913. 

of  excluding  juror,  p.  109. 

of  postponement  by  justice  of  the  peace,  p.  72  et  seq. 

of  reputation  of  witness  sought  to  be  impeached,  p.  286. 

presumption  of,  from  date,  p.  474. 

proof  of  custom  as  to  mode  of  reckoning,  p.  517. 

reasonableness  of,  as  question  for  jury,  pp.  560,  561, 

reasonableness  of  time  of  notice  provided  in  an  accident  insurance 
policy,  p.  560. 

system  for  reckoning,  pp.  517,  586. 

to  apply  for  additional  allowance,  p.  939. 

to  assail'  petition  for  insufficiency,  p.  116. 

to  object  to  competency  of  witness,  p.  190. 

to  request  polling  of  jury,  p.  841. 

to  submit  to  voluntary  nonsuit,  p.  536. 

of  payment  of  note  as  fixed  in  special  finding  as  prevailing  over  gen- 
eral recapitulation  of  payments  made,  p.  905. 

TOTAL  iUSABILITY, 

question  for  jury  as  to,  p.  572. 
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TOTAL  LOSS, 

question  for  jury  as  to,  p.  586. 

U'RACTION  ENGINE, 

question  for  jury  as  to  anticipating  crossing  of  bridge  by,  p.  605. 

TRADE, 

proof  of  usage  of,  p.  517. 

TRADE  FIXTURES, 

question  for  jury  as  to  tenant's  right  to  remove,  p.  575. 

TRADEMARK, 

privilege  against  disclosing  ingredients  of  manufactures  in  action  to 
restrain  use  of,  p.  204. 

TRADE  SECRET, 

privilege  of  witness  against  disclosure  of,  p.  205. 
publicity  of  trial  relating  to,  p.  3. 

TRAFFIC  AGREEMENT, 

monopolistic  nature  of,  as  mixed  question  of  law  and  fact,  p.  567. 
question  for  jury  as  to  monopolistic  nature  of,  p.  583. 

TRAINS, 

opinion  evidence  as  to  speed  of,  p.  508. 

TRANSCRIPT, 

from  books  of  original  entry,  admissibility,  p.  463. 

of  reporter's  notes,  use  of,  to  impeach  witness,  p.  279. 

on  appeal,  setting  out  motion  to  compel  election  in,  p.  134. 

TRANSIENT  WITNESS, 

postponement  for  absence  of,  p.  39. 

TREATING, 

of  jurors  by  party,  p.  788. 

TREBLE  DAMAGES, 

mode  of  allowing,  p.  772. 
sufficiency  of  verdict  for,  p.  825. 

TRESPASS, 

disqualification  of  juror  in  action  of,  p.  86. 

sufficiency  of  verdict  "for  the  plaintiffs"  in  action  of,  p.  822. 

verdict  for  inadequate  damages  in,  p.  833. 

TRESPASS  TO  TRY  TITLE, 

right  to  open  and  close  in  action  on,  p.  160. 

TRIAL, 

absence  of  judge  during,  p.  521. 
argument  of  counsel,  see  Argument. 
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TR]  AL —  (continued) . 

demurrer  to  e\'idencc,  see  Dciiuirrcr  to  Evidence. 

direction  of  ycrdict',  see  Direction  of  Verdict. 

effect  of  admissions  offered  at,  on  riglit  to  open  and  close,  p.  155. 

exceptions,  see  Exceptions. 

examination'  of  adversary  before,  p.  479. 

former  trial,  see  Former  Trial. 

instructions,  see  Instmictions. 

objections,  see  Objections. 

of  challenge  to  juror,  p.  100. 

place  of,  p.  2.       ■        ^, 

publicity  of,  p.  2. 

outside  of  court  room,  p.  52o. 

questions  of  law  and  fact,  trc  Questions  of  Law  and  Fact. 

resumption  of,  after  substituting  juror,  p.  11.3. 

right  to  jury  trial,  see  Eight  to  Jury  Trial. 

sending  minutes  of,  to  jury,  p.  532? 

sicl:ness  interrupting,  p.   548. 

special  findings,  see  Special  Findings. 

special  interrogatories,  see  Special  Interrogatories. 

special   questions,   see   Special  Questions. 

special  verdict,   see  Special  Verdict. 

striking  out  evidence,  see  Striking  Out. 

verdict,  see  Verdict. 

TRIAL  JUDGE, 
see  Judge. 

TRUST, 

oral  evidence  to  establish,  p.  515. 

TRUSTEE  PROCESS, 
see  Garnishment. 

TRUSTY, 

corroboration  of  exconvict  by  proof  of  having  been,  p.  315. 

TRUTH, 

corroboration  of  witness  by  proof  of  reputation  for,  p.  313. 
cross-examination  of  witness   as  to   reputation  for,  p.   249. 
impeachment  of  character  of  adversary  for,  p.  310. 
impeachment  of  witness  by  proof  of  general  reputation  for,  pp.  283, 
315. 
own  witness,  p.  300. 

proof  of  specific  acts  Or  offenses  affecting,  p.  292. 
of  evidence,   question  based  on  hypothesis  of,  p.  218. 

TKUTHFUl.NESS, 

interrogating  witnesses  to  test,  p.  196. 
Abbott,  Civ.'jur.  T.— 71, 
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TURNTABLE, 

evidence  of  precautions  after  accident  on,  p.  481. 
question  for  jury  as  to  negligence  in  regard  to,  p.  619. 

TURPITUDE, 

impeachment  of  witness  by  proof  of  particular  acts  of,  p.  292. 

TWELVE  MEN, 

necessity  for  verdict  by,  846. 

TYPEWRITING, 

value  and  vpeight  of  expert  testimony  as  to,  p.  552. 

TYPOGRAPHICAL  ERROR, 
in  instructions,  p.  727. 


ULTIMATE  FACTS, 

as  distinguislied  from  evidential  facts,  p.  865. 
jury's  duty  to  determine  inferences  from,  p.  867. 
submitting  interrogatories  not  calling  for,  p.  870. 
submission  of  interrogatories  calling  for  finding  of,  p.  898. 

UNANIMITY, 

of  jurors,  p.  846. 

UNAUTHORIZED  VIEW, 

by  jury,  pp.  443,  788,  790. 

UNCERTAINTY, 

as  to  finding  or  recovery,  p.  820. 

in  offer  of  evidence,  p.  327. 

in  pleading,  remedy  for,  p.  139. 

in  special  verdict,  p.  873. 

in  verdict  as  to  prevailing  parties,  p.  818. 

UNCHASTITY, 

impeachment  of  female  witness  by  proof  of,  p.  292. 

UNCONTRADICTED  EVIDENCE, 
right  to  nonsuit,  etc.,  on,  p.  671, 
question  for  the  jury,  p.  668. 
•province  of  the  jury,  p.  552. 
right  of  jury  to  disregard,  p.  761. 
submitting  to  jury  issue  established  by,  736. 

UNCONTROVERTED  FACTS, 

finding  of,  in  special  verdict,  p.   869. 

UNDERSTANDING, 

as  to  what  agreement  was,  testimony  as  to,  p.  228. 
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UNDERTAKING, 

to  procure  cuutinuanee  before  justice  of  the  peace,  p.  74. 
to  procure  postponement  by  justice  of  the  peace,  p.  74. 

UNDISCLOSED  PRINCIPAL, 

question  for  jury  as  to  waiver  of  riglit  to  sue  as,  p.  579. 

UNDISPUTED  TESTIJIONY, 

when  testimony  undisputed,  p.  638. 

UNDUE  INFLUENCE, 

question  for  jury  as  to,  p.  577. 
burden  of  proof,  p.  472. 

UNDUE  INTTiMACY, 

impeachment  of  witness  by  proof  of  particular  acts  of,  p.  292. 

UNiJlPEACHED  TESTIMONY, 

riglit  of  jury  to  disregard,  p.  761. 

UNITED  STATES, 

question  for  court  as  to  disallowance  of  claim  against,  p.  357. 

UNITED  STATES  COURTS, 
see  Federal  Courts. 

UNKNOWN  DISQUALIFICATION, 

of  juror  as  ground  for  new  trial,  p.  100. 

UNLIQUIDATED  DAJIAGES, 

right  to  open  and  close  in  action  for,  pp.  144,  153. 

UNPREPAREDNESS, 

see  Want  of  Preparation. 

UNVERIFIED  PLEADING, 

offer  of,  in  evidence  by  adverse  party,  pp.  414,  415. 

UNWILLING  WITNESS, 

direct  examination  of,  p.  238. 
impeachment  of,  p.  310. 

UPLIFTED  HAND, 

administering  oath  to  witness  with,  pp.  192  et  seq. 

USAGE, 

see  Custom. 

USE, 

reasonableness  of,  as  question  for  jury,  p.  560. 

USEFUL  AUTHORITIES  ON   EVIDENCE, 

arrangement  in  alphabetical  order,  see  chapter  xvi.,  pp.  446  et  seq. 
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USURY, 

impeachment  of  witness  on  collateral  matter  relating  to,  p.  296. 

question  for  jury  as  to,  p.  567. 

setting  aside  for,  if  no  finding  of  usury  has  been  made,  p.  817. 

UTILE  PER  INUTILE  NON  VITIATUR, 

as  applied  to  surplusage  in  verdict,  p.  809. 


VACANCY, 

question  for  jury  as  to,  p.  574. 

VACATING  ORDER, 

for  view  by  jury,  p.  442. 

VACATING  VERDICT, 

see  Setting  Aside  Verdict. 

VALUE, 

conclusiveness  of  witness's  opinion  as  to,  p.  833. 

cross-examination  of  witnesses   to,  p.  246. 

limiting  number  of  witnesses  as  to,  p.  202. 

opinion  evidence  as  to,  p.  517. 

testimony  to,  by  expert  on  unsupported  facts,  p.  219. 

expert  testimony  as  to  the  value  of  professional  services,  p.  552. 

verdict  allowing  inadequate  amount,  see  Verdict. 

VARIANCE, 

between  special  verdict  and  issues,  p.  871. 

between  verdict  and  express  admissions  in  pleadings,  p.  817. 

from  request  for  instruction,  exception  to,  p.  774. 

grant  of  nonsuit  in  case  of,  p.  658. 

instructions  Avhere  no  objection  to  variance  made,  p.  738. 

mode  of  taking  advantage  of,  p.  343. 

necessity  for  objection,  p.  343. 

VAULTS, 

beneath  highway,  question  for  jury  as  to  negligence  as  to,  p.  605. 

VENDOR'S  LIEN, 

refusal  of  postponement  of  action  to  foreclose,  p.  16. 

VENIRE, 

excusing  persons  from,  p.  112. 

VENIRE  DE  NOVO, 

for  defectiveness  of  special  verdict,  pp.  865,  874,  879,  890,  891. 
refusal  of,  where  special  verdict  is  sufficient  after  rejecting  surplusage, 
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VENIREMEN, 

see  Impaneling  the  Jury. 

VENUE, 

change  of,  see  Change  of  Venue. 

VERACITY, 

corroboration  of  witness  by  proof  of  reputation  for,  p.  313. 
cross-examination  of  witness   as  to  reputation  for,  p.   249. 
impeacliment  of  witness  by  proof  of   general  reputation   for,  pp.   2R.3, 

316. 
impeachment  of  witness  by  proof  of  specific  acts  or  offenses  affecting, 

p.   292. 
of  own  witness,  impeachment  of,  p.  310. 

VERBATIM, 

statement  of  testimony  in  instructions,  p.  749. 

VERBOSENESS, 

in  instructions,  p.  721. 

VERDICT, 

announcement  of,  before  recording,  p.  908. 

Applications  after,  see  Applications  after  Verdict, 

as  part  of  judgment  roll,  p.  !)20. 

as  record  evidence  of  judgment,  p.  930. 

certainty  as  to  finding  or  recovery,  p.  820. 

certainty  as  to  prevailing  party,  p.  818. 

chance  verdict,  p.   844. 

compromise  verdict,  p.  844. 

conforming  to  evidence,  p.  810. 

custody  of  jury  while  reaching,  see  Custody  of  Jury. 

deliberations  of  jury  while  reaching,  see  Deliberations  of  Jury. 

direction  of,  see  Direction  of  \'erdict. 

entry  of  judgment  on,  nunc  pro  tune,  p.  926. 

failure  to  find'upon  all  issues,  p.  817. 

for  both  plaintiff  and  defendant,  validity  of,  p.  818. 

form  of,  p.  741. 

as  to  interest  and  damages,  p.  828, 

disregarding  technical  objections  to  want  of,  pp.  803  et  seq. 
general  verdict  and  its  incidents,  see  cliapter  xxvl.,  p.  803  et  seq. 
inconsistency  between   special   findings   and  general  verdict,  pp.   378, 

904. 
inducing  agreement  on,  p.  798. 
in  similar  case,  reference  to,  in  argument,  p.  690. 
instructions  as  to  effect  of,  see  Instructions. 
judgment  on  special  finding  inconsistent  with  general  verdict,  pp.  884, 

885. 
misconduct  of  jury  rendering  \oid,  see  Misconduct  of  Jury. 
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V^EB.DICT— (continued) . 

motion  for  nonsuit  after,  p.  937. 
necessity  for  exception  to,  p.   380. 

insufficiency  of  evidence  to  support,  p.  380. 

motion  to  set  aside,  p.  380. 

inconsistency  between  general  and  special,  p.  378. 
necessity  for  signing,  p.   807. 
number  of  jurors,  pp.  808,  846. 
obedience  to  instructions,  p.  813. 

on  former  trial,  permitting  Jury  to  take  Avith  tliem  on  retiring,  p.  783. 
oral  or  written,  p.  806. 

power  of  jury  over,  before  recording,  p.   909. 
quotient  verdict,  p.  844. 
recording  of,  see  Recording, 
reference  to,  in  judgment,  p.  919. 
responsiveness  to  issues,  p.  816.         i    ■ 
right  of  court  to  disregard,  p.  812. 

right  to  general  verdict  where  special  questions  are  answered,  p.  903. 
sealed  verdict,  see  Sealed  Verdict. 
Betting   aside   transaction    for    usiiry   where    no   finding   of    usury  has 

been  made,  p.  817. 
separate  verdicts  on  separate  defenses,  p.  736. 
setting  aside,  see  New  Trial;   Setting  Aside  \erdict. 
surplusage  in,  pp.  809,  828. 
unanimity  of  jurors,  p.  846. 

union  of  special  with  general  verdict,  pp.  884,  885. 
what  is  a  general  verdict,  p.  858. 
Amount. 

allowing  excessive  damages,  p.  830. 
allowing  inadequate  damages,  p.  832. 

who  may  complain  of,  p.  83.5. 
allowing  more  than  demanded,  p.  829. 
certainty  as  to,  p.  820. 
correction  by  court  by  reducing,  p.  853. 
improper  allowance  of  interest,  p.  835. 
quotient  verdict,   p.    844. 
stating  amount  of  recovery,  p.  823. 

computing  interest,   p.   827. 
Beception  of. 

generally,  pp.  835  et  seq. 
absence  of  judge  at,  p.  524. 
delegation  of,  by  judge,  p.  837. 
polling  the  jury,  p.  839. 

when  request  to  poll  should  be  made,  p.  841, 

mode  of  polling,  p.  841. 

right  and  consequence  of  dissent,  p.  842. 
presence  of  paities,  p.  837. 
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VERDICT— (continued) . 

when,  where  and  by  whom  received,  -p.  835. 
Amendment  of. 

generally,  pp.  848  et  seq. 

after   discharge   of  jury,  p.   852. 

courts  substituting  its  verdict  for  that  of  jurors,  p.  851. 

against  joint  tort  feasors,  p.  851. 

after   recording,   p.   909. 

argument  on  question  of,  p.   853. 

by  addition  of  interest,  p.  827. 

exception    to,    p.    853. 

for  purpose  of  conforming  to  instructions,  p.  851. 

inadequacy,  correction  of,  p.   849. 

in   actions  for  wrongful  death,  p.   834. 
of  sealed  verdict,  p.  855. 
power  of  court  to  correct,  p.  851. 
power  of  court  to   require  jury  to  correct,  p.   849. 
power  of  jury  to  correct,  p.  848. 
Subject  to  opinion  of  court, 
generally,  pp.  673  et  seq. 
contest  as  to  facts,  p.  674. 
determining  amount,  p.  675. 
effect  of  consent,  p.  675. 
questions  of  evidence,  p.   675. 
setting  aside,  p.  937. 
when  may  be  directed,  p.  673. 

VERIFICATION, 

affidavit  of,  as  evidence,  p.  416. 

judgment  on  pleadings  for  want  of,  pp.  117,  125. 

of  pleading,  adverse  party  offering  allegations  in,  p.  416. 

VERIFIED  PLEADING, 

in  other   action,  use  of,   as  evidence,  p.  421, 

VESTED  RIGHT, 

in  exemption  of  firemen  from  jury  duty,  p.  84. 

VICE  PRINCIPAL, 

question  for  jury  as  to  doing  of  nondelegaJale  duties  by,  p.  571. 

VIEW  BY  JURY, 

generally,  see  chapter,  xv.,  pp.  425  et  seq. 
generally,  p.  437. 
application  for,  p.  442. 
discretion  of  court,  p.  439. 
experiment  on  ground,  p.  443. 
misconduct  of  party  during,  p.  788. 
mode,  p.  443. 
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VIEW  BY  JURY—  ( continued) . 

necessity  for  exception  to  ruling,  p.  376. 

object,  p.  441. 

of  premises  outside  court  room,  p.  525. 

right  to,  p.  437. 

statut&ry  regulation  of,  p.  437. 

time  for,  p.  442. 

unauthorized  view,  pp.   443,   788,   790. 

vacating  order,  p.  442. 

VIEWERS, 

admissibility  of  report  of,  to  impeach  lyitness,  p.  276. 

VOICE, 

identification  by,  of  parties  to  telephone  conversation,  p.  514. 

VOID  .JUDGMENT, 

postponementtof  action  to  enforce,  p.  20. 

VOIR  DIRE, 

see  Impaneling  the  Jury. 

VOLITION, 

question  for  jury  as  to,  p.  578. 

VOLUMINOUS   DOCUMENTS, 
proof  of,  p.  466. 

VOLUNTARY  DESTRUCTION, 

of  document,  secondary  evidence,  p.  464. 

VOLUNTARY  NONSUIT, 
generally^  j.  536. 
after  verdict,  p.  937. 
common-law  rule,  p.  536. 
compulsory  nonsuit,  see  Compulsory  Nonsuit, 
defeating  motion  for  nonsuit,  etc.,  by  submitting  to,  p.  660. 
statutory  restrictions,  p.  536. 
where  defendant  demands  affirmative  relief,  p.  539. 

VULGAR  WORDS, 

requiriilg.  Witness  to  use,  p.  196.   ' 


W.  ;      ■ 

WAIVER, 

by  consenting  to  introduction  of  improper  testimony,  p.  342. 
by  consent  to  verdict  subject  to  opinion  of  court,  p.  675. 
by  failure  to  except  to  evidence'  or  witnesses,  p.  374. 
by  failure  to  oliject  to  incompetent  evidence,  p.  349.. 
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WAIVER—  ( continued ) . 

by  failure  to  renew  objection  to  evidence,  p.  353. 

by  insufficiency  of  objection  to  evidence,  p.  346. 

by  introducing  incompetent  kind  of  evidence,  p.  339. 

by  withdrawing   answer   and   demurring  to  petition  after   refusal  to 

postpone,  p.  39. 
of  denial  of  nijotion  to  dismiss,  p.  120. 
of  disqualification  of  juror,  pp.  85,  86,  90. 

of  exception  to  overruling  of  challenge  to  juror  for  cause,  p.  101. 
of  erroneous  discharge  of  juror  against  party's  consent,  p.  110. 
of  error  in  denying  motion  for  judgment  for   insufficiency  of  answer, 

p.  127. 
of  error   in  refusing  postponement,  p.   16. 
of  error  in  refusing  to  strike  out  pleadings,  pp.  137  et  aeq. 
of  excessive  award  in  verdict,  p.  829. 
of  inconsistency  between  counts,  p.  133. 
of  indeflniteness  and  uncertainty  of  pleading,  p.  139. 
of  juror's  misconduct,  p.   788. 

of  jury's  presence  at  opening  of  sealed  verdict,  p.  855. 
of  motion  for  nonsuit  or  direction  of  verdict,  p.  655. 
of  motion  to  dismiss  or  for  want  of  pleadings,  p.  114. 
of  motion  to  strike  out  improper  matter  in  pleading,  p.   135. 
of  objection   for  refusing  continuance,  p.  23. 
of   objection  that  amount  recovered  exceeds   demand,  p.   933. 
of  objection  that  communication  is  privileged,  p.  354. 
of  objection  to  communications  between  judge  and  jury,  p.  534. 
of  objection  to  evidence,  p.  353. 
of  objection  to  physical  examination,  p.   430. 
of  objection  to  sufficiency  of  complaint,  p.  116. 
of  privilege  of  witness,  p.  205. 

binding  effect  of,  on  subsequent  trial,  p.  206. 

previous  disclosure  as,  p.  206. 
of  reception  of  verdict  by  other  than  clerk,  p.  525. 
of  refuaa,!  to  postpone,  p.  66. 

of  right  to  continuance  on  ground  of  surprise,  p.  27. 
of  right  to  general  verdict,  p.  903. 
of  right  to  have  evidence  struck  out,  p.  403. 
of  right  to  inspect  paper  used  to  refresh  recollection,  p.  237. 
of  right  to  move  for  judgment  for  insufficiency  of  answer,  p.  127. 
of  right  to  object  to  incompetent  evidence,  p.  340. 
of  right  to  open  and  close,  p.  161. 
of  right  to  poll  jury,  p.  839. 
of  right  to  reply  to  opening  argument,  p.  678. 
question  for  jury  as  to,  p.  578. 

WALKS, 

question  for  jury  as  to  negligence  as  to,  see  Questions  of  Fact  and 
Law. 
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\^'ANT  OF  PREPARATION", 

of  counsel,  as  ground  for  postponement,  p.  24. 

aflSdavit  of,  p.,  49. 
of  party  as  ground  for  postponement,  p.  23. 
as  ground  for  withdrawing  juror,  .p.  543. 

WAREHOUSEMEN, 

question  for  jury  as  to  negligence  of,  p.  634. 

WAREHOUSE  RECEIPT, 

parol  evidence  as  to,  p.  504. 

WARNING, 

to  servant,  question  for  jury  as  to  necessity  and  sufficiency,  p.  625. 

WARRANTY, 

question  for  jury  as  to  breach  of,  p.  584. 

WASTE, 

view  by  jury  in  action  of,  p.  438. 

WATERCOURSE, 

question  for  jury  as  to  whether  waters  are,  p.  574. 

WATERS,  QUESTIONS  FOR  JURY  AS  TO, 
ability  to  use,  as  public  highway,  p.  574. 
compensation  for  pollution  of,  p.  5,55. 
nature  of  waterway,  p.  574. 
negligence  .as  to,  p.  620.  • 
reasonableness  of  use  of,  p.  560. 

WAY, 

question  for  jury  as  to  character  of,  p.  574. 

WEALTH, 

comments  on,  in  argument,  p.  685. 

WEAPONS, 

impeaching  witness  by  proof  of  acquittal  of  charge  of  carrying,  p.  201. 

WEIGHT  OF  EVIDENCE, 
see  Evidence. 

WELL-PLEADED  FACTS, 

admitted  on  motion  for  judgment  on  pleadings,  p.  118. 

WHOLE  CONVERSATION, 

putting  in  evidence,  p.  478. 

WHOLE  CORRESPONDENCE, 

introduction  of,  in  evidence,  pp.  337,  498. 

WHOLE  DOCUMENT, 

necissity  for  introducing  in  evidence,  p.  335. 
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WIPE, 

right  to  exclude  plaintiff's  wife,  p.  6. 

WILLS, 

clerk's  duty  in  recording  verdict  establishing,  p.  909. 

cross-examination  of  subscribing  witness,  p.  247. 

election,  question  for  jury  as  to,  pp.  578,  579,  580. 

exclusion  of  proponent  during  trial,  p.  200. 

impeachment  of  subscribing  witness  to,  p.  309. 

limiting  number  of  witnesses  as  to  testator's  mental  condition,  p.  202. 

nuncupative,  exclusion  of  witness  in  suit  to  establish,  p.  199. 

right  to  open  and  close  in  contest  of,  p.  144. 

time  of  erasure,  question  for  jury  as  to,  p.  585. 

undue  influence,  question  for  jury  as  to,  p.  577. 
Testamentary  capacity. 

exhibition  of  testator's  photograph  on  issue  of,  p.  435. 

hypothetical  question  as  to  mental  capacity,  p.   222. 

impeachment  of  witness  as  to  mental  capacity,  pp.  272,  275. 

opinion  evidence  as  to,  p.  502. 

WITHDRAWAL, 

necessity  for  charge  on  issue  withdrawn,  p.  730. 

of  admission  after  obtaining  right  to  open  and  close,  p.  157. 

of  approval  of  juror,  p.   104. 

of  case  from  jury,  see  Taking  Case  from  Jury. 

of  defense,  evidence  in  rebuttal,  p.  178. 

of  evidence,  p.  401. 

evidence  injurious  to  excepting  party,  p.  401. 

from  jury,  p.  673. 

withdrawal  of  own  evidence  favorable  to  adversary,  p.  401. 

of  evidence  received  without  objection  or  exception,  p.  405. 

of   evidence   after   admission   over   objection,   p.   406. 

of  evidence  where  part  is  admissible,  p.  407. 
of  improper  remarks  by  coimsel,  p.  694. 

of  motion  to  dismiss  for  lack  of  jurisdiction  of  parties,  p.  116. 
of  question  before  answer,  p.  341. 
of  special  questions,  pp.   899,  901. 
Of  juror. 

as  distinguished  from  nonsuit,  p.  546. 

costs,  p.  547. 

defeating  motion  for  nonsuit  by,  p.  660. 

effect  of  withdrawal,  continuance,  or  nonsuit,  p.  545. 

grounds  and  necessity,  p.   543. 

power  and  discretion  of  court,  p.  542. 

where  relief  against  stipulation  sought,  p.  509. 

WITNESSES, 

absence  of,  as  ground  for  postponement,  see  Absence  of  Witness. 
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WITNESSES—  ( ccmtinued) . 
answer  of,  p.  227. 

as  to  testimony  of  other  witness  on  former  hearing,  p.  228. 

from  recollection,  p.   228. 

argumentaltive  answer,  p.  228. 

responsiveness  of,  p.  228. 
striking  out  irresponsive  answer,  p.  228. 

attack  upon  credibility  out  of  court  in  presence  of  jurymen,  p.  791. 
,      calling  for  disclosure  of  evidence  before  swearing,  -p.  332. 
comments  by  counsel  on  failure  to  call,  p.  681. 
comments  by  trial  judge  on,  p.  527. 
contradiction  of,  see  Impeachment  of  Witnesses, 
corroboration  of,  see  Corroboratiojj. 
cross-examination  of,  see  Cross-examination, 
deaf  mutes,  mode  of  giving  testimony,  p.  259. 
discharging  juror  on  sljatement  that  he.  ,di(i  not  believe  statement  of, 

p.  113. 
examination  of,  see  Examination, 
exclusion  of,  p.  198. 
excusing,  as  jurors,  p.  107. 
expert  witness,  see  Expert  Witness, 
fees  of,  p.  213. 

necessity  for  tendering  to  obtain  postponement,  p.  45. 
form  of  question?  generailly,  p.  214.'  ' 

general  questions  touching  a  cause  and  the  various  issues  thereof, 
p.  215. 

compound  question  part  only  of  which  is  proper,  p.  215. 

argumentative  questions,  p.   215. 

assuming  facts  not  proved,  p.  216. 

calling  for  expert  witness,  p.  216. 
hypothetical  question,  length  of,  p.  222. 

based  on  opinion  of  other  expert,  p.  221. 
impeachment  of,  see  Impeachment. 

improper  conduct  of,  as  ground  for  withdrawing  juror,  p.  543. 
instructions  on  omission  to  call,  p.  759. 
interpreter,  see  Interpreter. 

interrogating  own  witness  to  discover  conditional,  p.  493. 
leading  questions,  see  Leading  Questions, 
limiting  number  of,  p.  201. 

court's  power  to  limit  n,umber  of,  p.  3, 

necessity  for  exception,  p.  372. 

time  for  exceptions  to,  p.  382. 
misleading  of  party  by,  as  ground  for  postponement,  p.  25. 
mode  of  administering  oath  or  afHrmation,  p.  192. 
necessity  for  exception  stating  name  of,  p.  390. 
order  of  examination  of,  see  Order  of  Proof. 
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WITNESSES— (co«*im(ecJ). 

permitting  recall  of,  immediately  after  consultation  with  counsel,  p. 

196. 
postponement  for  ajbs^nce  of,  see  PostponL'ment. 
privilege  of,  see  Privilege  of  Witness, 
proof  of  tampering  witli,  p.  512. 
protection  of,  against  attacks  of  counsel,  p.  195. 
presumption  from  failure  to  call,  p.  449. 
question  for  court  as  to  competency  of,  p.  355. 

interest  disqualifying,  p.  355. 

of  expert  witness,  p.  356. 
recalling  of,  discretion  as  to  allowing,  p.  179. 
recross-examination,  p.  259. 

discretion  as  to  allowing,  p.  259. 
re-examination  of,  see  Ke-examiuation. 
refreshing  recollection  of,  see  Refreshing  Recollection, 
reproof  by  court  of  wanton  attack  on,  p.  2. 
right  to  confront,  pp.  6,  240. 
right  to  designate  particular  witnesses  hy  name  in  instructions,  pp. 

762,  763. 
right  to  exclude  witness  who  is  a  party,  p.  5. 
showing  inability  to  have  present,  p.  475. 
separation  of,  p.  480. 

sick,  taking  testimony  of,  outside  court  room,  p.  525. 
subscribing  witness  as,  p.   509. 
sufficiency  of  objection  to  evidence  of  transaction  of  deceased  person, 

p.  347. 
treating  of  jurors  by,  p.  788. 
uncontradicted,  question  for  the  jury,  p.  668. 
unsworn,  identification  of,  by  other  witness,  p.  425. 
Competency. 

as  question  for  court,  p.  550. 
burden  of  proof,  p.  471. 

attesting  witness  incompetent  by  marriage,  p.  511. 
comments  by  counsel  on  bias  or  interest  of,  p.  680. 
effect  on,  of  disobedience  of  order  excluding  witnesses,  pp.  200,  480. 
examination  to  test,  p.  190. 
expert  witness,  see  Expert  Witness, 
judges  and  justices  of  the  peace,  p.  494. 
offer  of  evidence  showing,  p.  326. 
passing  on,  necessity  for  exception,  p.  374. 
striking  out  evidence  on  discovery  of  incompetency,  p.  191. 
who   is  an  interested  witness,  p.   668. 
Credibility. 

as  question  of  law  or  fact,  p.  551. 

comments  by  judge  on,  p.  527. 

consideration  of,  by  jury  in  deliberations,  p.  787. 


11 oi  INDEX. 

WITNESSES — icmiinued) . 

cross-examination  to  test,  pp.  192,  250. 
impeachment  of,  see  Impeachment  of  Witnesses, 
instructions  as  to,  see  Instructions. 

WOMEN, 

as  members  of  jury,  77. 

WORDS  AND  PHRASES, 
judicial  notice  of,  p.  495. 

WORK  AND  LABOR, 

postponement  for  absence  of  witness  in  action  for,  p.  48. 

WORKMEN'S  COMPENSATION  ACT, 

meaning  of  serious  and  wilful  misconduct  as   question  for   court  or 
jury,  p.  636. 

WRIT, 

permitting  jury  to  take  with  them  on  retiring,  p.  782. 

best  and  secondary  evidence  of,  see  Best  and  Secondary  Evidence. 

beyond  jurisdiction,  secondary  evidence  of,  p.  461. 

instruction  as  to  construction  and  effect  of,  p.  768. 

question  for  jury  as  to  genuineness  of,  p.  582. 

requiring  charge  to  be  in,  see  Instructions. 

WRITTEN  ANSWERS, 

deaf  mutes,  giving  evidence  by,  p.  259. 

WRITTEN  INSTRUCTIONS, 
see  instructions. 

WRITTEN  QUESTIONS, 

deaf  mutes  giving  answers  to,  p.  259. 

WRITTEN  STATEMENTS  TO  IJIPEACH   WITNESS, 
generally,  p.  276. 
depositions  or  affidavits,  p.  277. 
former  testimony,  p.  278, 
letters,  p.  276. 
pleadings,  p.  278. 
report  of  viewers,  p.  276'. 
tax  returns,  p.  276. 
necessity  for  laying  foundation,  p.  266. 

WRITTEN  VERDICT, 

necessity  for  writing,  p.  806. 
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WKOiXGDOING, 

impeacliment  of  witness  by  proof  of  specific  acts  of,  p.  292. 

\A-RONGFUL  DEATH, 

inadequate  damages,  p.  834. 

WKONG  STDE  OF  ROAD, 

question  for  jury  as  to  negligence  in  driving  on,  p.  605. 


X-KAY  rilOTOttEAPHS, 
admissibility  of,  p.  518. 

foundation  for,  p.  .518. 
discretion  as  to,  p.  518. 


Y. 

YELLOWS, 

question  for  jury  as  to  sufficiency  of  term  to  define  disease,  p.  587. 

YOUTH, 

of  witness,  as  ground  loi   no(   nermittinr;  ]ndecent  questions,  p.  196. 
of  witness,  as  ground  for  permitting  leading  questions,  p.  225. 


